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SECTION  I. 

WHEN    DEBT   LIBB   IN   OBNF.RAL. 

The  action  of  debt  is  founded  apon  a  privity  of  contract  either 

express  or  implied,  in  which  the  certainty  of  the  sum  or  duty 

appears ;    and  the  plaintiff  is  to  recover  the  sum  in  nutnero 

and  not  in  damages^.      Debt  lies   for  money  due  on  legal 

liabilities,    and    upon    simple    contracts    express  or  implied, 

vhether  verbal  or  written,  and  upon  contracts  under  seal  or 

of  record,  whenever   the   demand  is   for  a   sum   certain   or 

upijle  of  being  reduced  to  a  certainty  **.     Where  there  is  a 


*  B.  N.  P.  167.  ^  Jd.    Com.  Dig.  Debt,  A.  B.  1. 
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privity  (independently  of  any  security)  between  the  parties , 
and  the  debtor  undertakes  not  for  another's  debt  but  for  his 
own,  not  to  a  stranger  but  to  the  creditor,  and  he  enters  into  a 
contract  to   pay  that  debt,  specifying  therein  that  he  enters 
into  it  for  that  debt,  an  action  of  debt  lies*.     Debt,  therefore, 
b  sustainable  on  a  bill  of  exchange,  where  there  is  a  privity  of 
contract  between  the  parties.     It  will  lie  at  the  suit  of  the 
drawer   against  the  acceptor,  if  there  be  some   expression 
of  consideration,   "  as  value  received,"  on  the  face  of   the 
instrument^.    At  the  suit  of  the  payee  against  the  drawer  of  a 
bill  or  maker  of  a  note  ^.     By  first  indorser  against  the  drawer 
of  a  bill  payable  to  his  order  *^ ;    but  not  by  the  payee  or  any 
other  but  the  drawer  against  the  acceptor  ®  ;  nor  will  it  lie  on 
a  promissory  note  payable  by  instalments,  until  the  last  day  of 
payment  be  passed  ^;    for  the  different  instalments  are  con- 
sidered to    constitute  but  one  debt,   and  for  one   debt   the 
plaintiff  can  bring  but  one  action  of  debti^.     Debt  is  sustain- 
able for  any  duty  created  by  the  common  law  or  custom  K     It 
lies  on  contracts  for  the  sale  of  goods  or  for  the  payment  of 
money  ^    It  lies  on  Irish  ^  and  on  foreign  judgments  \  and 
upon  the  decree  of  a  colonial  court  ™. 

Debt  lies  on  records  as  upon  the  judgment  of  a  superior  or 
inferior  court  of  record*^;  so  upon  a  sheriff's  return  of  a 
fi.fa.f  for  it  is  parcel  of  the  record^ ;  and  on  a  statute  merchant 
though  not  on  a  statute  staple,  because  the  seal  of  the  party  is 
not  affixed  to  the  latter  p.  But  debt  does  not  lie  on  the  decree 
of  a  court  of  equity  founded  on  equitable  considerations  only  4. 


■  Per  BayUjf^  J.,  in   Priddy  r. 
Henbrey,  1  B.  &  C.  680. 

^  Creewel  o.  Crisp,  2  DowL  635. 
Lyone  v.  Cohen,  3  id,  243. 

'  Bishop  V.  Young,  2  B.  &  P.  76« 
'  Stratton  v.  Hill,  3  Price,  263. 

*  Bishop  V.  Young,  tufira, 

f  Rudder  v.  Price,  I  H.  BL  647. 
2  Saund.  303.  But  assumpsit  wiH  lie. 
Id. 

■  1  Saund.  201.  n.     Bayley  v. 
Hughes,  Cro.  Car.  ]37> 

^  Com.  Dig.  Debty  A.  9. 

*  Emery  v.  Fell,  2  T.  R.  30.  Com. 


Big.  Debt  J  A.  But  assumpsit  wiU 
also  lie.  Id. 

^  Vaughan  v.  Plunkett,  S  Taunt. 
86.  Parkins  o.  Stewart,  9  Price,  1. 
Harris  o.  Saunders,  4  B.  &  C.  411. 

1  Henry  o.  Adey,  3  East,  221. 
Walker  v.  Witter,  Doug.  1. 

'^  Henley  t.  Soper,  8  B.  &  C.  16. 

"^  Com.  Dig,  Debt  J  A.  2.  Murray 
r.  Wilson,  1  Wils.  316. 

"*  2  Saund.  343.  67.  70. 

P  id. 

**  Carpenter  v,  Thornton,  3  B.  & 
A.  62. 
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Mtaho  lies  on  statutes.      VThere  a  statute  ^ves  part  of  s  Statntct. 

lenhy  to  a  cnnmnon  mjEbTxner,   and  enables  him  to  sue  by  an 

apifttprovinon»  debt  lies  ^.      In  some  caws  it  is  given  to  the 

foty  i|;grieYed  by  the  express  wotds  of  die  statute,  as  for  an 

ttUKfi  out  of  execution  ^  ;    though  not  for  an  escape  out  of 

culody  under  an  attachment  for  non-payment  of  costs  under 

a^eene  in  e^;sity  «•     If  tlue  statute  prohibits  the  doing  of  an 

Kt under  mpcnalty  or  forfeiture  to  be  paid  to  a  party  grieved^ 

and  does  not  prescribe  any  mode  of  recovery^  it  may  be  recovered 

in  dni  fimn  of  action  ^* 

Ddit  lies  against  a  retnmii^  ofBoer  at  an  election  for  500^ 
penalty,  under  stat.  7  &  8  Wm.  ITL^  c.  ^,  6.  for  not  deliver* 
iBf  a  eopy  of  the  poll  to  a  candidate,  on  being  required  so  to 
do*.  So  it  hes  to  recover  the  costs  and  expenses  of  a  re« 
toraiDg  officer,  in  defending  himself  before  a  committee  of  the 
House  of  Commoos  from  chaiges  of  corruption  and  bribery, 
in  a  pednon  against  die  return  of  a  member  of  parliament, 
if  he  has  obtained  the  speaker's  order  and  certificate  pursuant 
to  Slat.  2ft  Geo.  III.  c.  52  '. 

Where  a  statute  incorporating  a  gas  company  provided  that 
the  expenses  of  obtaining  the  act  should  be  first  paid  out  of 
the  sabscriptions,  it  was  held  that  the  attornies  who  obtained 
the  aet  might  reoover  their  costs  in  an  action  of  debt  founded 
die  statute '.  But  if  a  statute  prescribes  a  particukr 
ft  no  other  than  the  remedy  prescribed  can  be  adopted* 
Thetdbie  an  action  of  debt  will  not  lie  for  a  poor's  rate  ^9  and 
rcjors  of  highways  cannot  bring  debt  for  composition 
doly  assessed  in  lieu  of  statute  duty*;  the  statutes 
haring  prescribed  a  remedy  by  distress  in  both  cases* 

"  Com.  INg.  DM,  E.  1.      Ffe-  *  Smith  v.  Phmips  (in  error),  1 

■Bg  c  Baihj,  5  EMt,  31S.    Bsc.      Bro.  P.  C.  60. 


Ak,Deki,A.  *  Truenun  o.  Lambert,  4  M.  & 

*  1  Ric  f  L  c  12.     1  S«md.  34,  S.  234. 

3S.  aSL  Sia  ■  Tikon  r.  the  Warwick    Oaa 

s.  HoUia,  1  C.  &  M.  08.  Company,  4  B.  &  C.  002.     7  D.  & 


STyr.  356L  R.  370. 

«  BoQ.  Ab.  aO&    The  CoD^ge  of        '^  PerDenmumy  J.,  2  Burr.  1167. 
9.  Salmon,  I  Loi^  Ray.         >  1  M^CleL  &  Y.  4fiO.     1  Chitu 

PL  112. 

a« 
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Wlien 
debt  does 
not  lie. 


ExeGufcore 
and  admi- 
nistrators. 


Ijom  than 
the  sam 
demanded 
may  be 
recovered. 


Debt  docs  not  lie  unless  the  demand  be  for  a  sum  certain, 
or  for  a  pecuniary  demand  which  can  readily  be  reduced  to  a 
certainty  *.  It  does  not  lie  for  the  arrears  of  an  annuity  or 
yearly  rent  devised  payable  out  of  lands  to  A.  during  the  life 
of  B,f  (to  whom  the  lands  are  devised  for  life,)  B.  paying  the 
same  thereout  so  long  as  the  estate  of  freehold  continues  ^. 
Debt  is  not  sustainable  on  a  collateral  contract  as  on  a  promise 
to  pay  the  debt  of  another  in  consideration  of  forbearance  ^. 

Formerly  debt  could  not  be  maintained  against  an  executor 
on  a  simple  contract  made  with  the  testator,  except  in  those 
cases  where  the  testator,  if  living,  could  not  have  waged  his 
law  d.  But  by  the  3  &  4  W.  IV.  c.  42.  s.  13.  wager  of  law 
has  been  abolished,  and  sec.  1 4  enacts,  that  an  action  of  debt 
on  simple  contract  shall  be  maintainable  in  any  court  of  com- 
mon law,  against  any  executor  or  administrator. 

It  was  formerly  considered  that  in  an  action  of  debt,  the 
plaintiff  could  not  recover  less  than  the  sum  declared  upon, 
and  if  he  could  not  prove  himself  entitled  to  recover  that  sum  he 
should  be   nonsuited®.      But  it  is  now  settled  that  he  may 
recover  less  than  the  sum  demanded '.    For  the  difference  is, 
that  where  debt  is  brought  upon  a  covenant  to  pay  a  sum 
certain,  a  variance  in  the  statement  of  the  sum  mentioned  in 
the  deed  will  vitiate,  but  where  the  deed  relates  to  the  matter 
of  fact,  there,  though  the  plaintiff  demand  more  than  is  due,  he 
may  enter  a  remittitur  s.     It  is  immaterial  that  the  aggregate  of 
the  sums  claimed  in  several  counts  exceeds  the  amount  claimed 
in  the  queritur  ^. 


■  B.  N.  P.  1«7.  Walker  r.  Wit- 
ter, Doug.  6.     1  Ch.  PL  108. 

^  Webb  V.  Jiggs,  4  M.  &  S. 
113.  See  alio  Kelly  r.  Uubbe,  3  B. 
&  B.  130.    2  Saund.  304.  n. 

"  Com.  Dig.  Debiy  B.  Bishop  o. 
Yoang,  2  B.  &  P.  83. 

'  1  Saund.  216-280.  2  kL  74. 

*  B.  N.  P.  171.    Holme  v.  Saun. 


den,  2  Lev.  4. 

'  Walker  v.  Witter,  Doag.  6. 
Ayletc  c.  Low,  2  Bl.  1221.  Lottl 
V.  Houston,  11  East,  62. 

■  Per  Holt,  C.  J.,  2  Lord  Raym. 
816. 

*^  Gardner  v.  Bowman,  4  Tyr. 
412.  See  M'Quillin  o.  Cos,  lU. 
Bl.  249. 
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SECTION  II. 

THE    DECLARATION. 

The  dedauration  in  debt  on  simple  contract  roust  state  the 
coDnderadoD,  and  also  the  inducement  necessary  to  explain 
the  contract  or  consideration  as  in  assumpsit ;  but  it  must  be 
aDeged  that  the  defendant  agreed,  not  that  he  promised^  to  pay 
the  debt*.  A  count  that  the  defendant,  in  consideration  that 
the  plaintiff  had  sold  and  delivered  divers  goods,  undertook  to 
pay  qmanium  valebant  upon  demand,  with  an  averment  that  the 
said  goods  were  worth  20/.,  whereby  an  action  hath  accrued  to 
the  plaintiff,  is  not  a  good  count  in  debt,  and  cannot  be  joined 
in  a  declaration  with  counts  in  debt^.  In  declarations  on 
specialties  or  records  no  consideration  need  be  shewn,  for  it  is 
implied;  unless  where  the  performance  of  such  consideration 
constitutes  a  condition  precedent,  then  the  performance  must 
be  averred ;  and  where  the  action  is  founded  on  a  deed  it 
must  be  declared  upon,  except  in  the  instance  of  debt  for 
rent*;  and  the  omission  to  set  out  the  deed  can  be  taken 
advantage  of  by  special  demurrer  only  ^.  In  debt  on  a  bye- 
law  lor  not  paying  2s,  per  annum  quarterly,  the  breach  need 
not  assign  the  days  of  quarterly  payment  *.  Where  in  articles 
of  agreement  under  a  penalty,  there  are  mutual  covenants 
between  A,  and  B.  to  do  certain  acts,  and  also  a  covenant 
which  goes  to  the  whole  consideration  on  each  side ;  to  an 
action  of  debt  for  the  penalty  brought  by  A,  against  B»  on 
account  of  the  non-performance  of  his  part,  B»  may  plead  in 
bar  a  breach  by  A.  of  the  covenant  which  goes  to  the  whole 
coosideration  ^ 

Where  the  debt  sued  for  is  one  entire  demand,  and  the 
plaintiff  proceeds  for  a  part  only,  he  must  aver  that  the  rest 
has  been  satisfied.  But  in  debt  on  a  mortgage  deed  for  pay- 
ment of  principal  with  interest,  a  declaration  for  the  principal 

'  Biihopr.  Young,  8  B.  &  P.  78.  1  Sannd.  276. 
Brffl  r.  Neele,  3  B.  &  A.  208.    But         **  Tilson  v.  Warwick  Gas  Com. 

ttt  Ninaro  v.  Bland,  3  Smith,  114.  pany,  4  B.  &  C.  962 ;  see  aiOe,  710. 
Oanfaerv.  Bowman,  4  Tyr.  412.  «  Innholder'a  case,  1  Wila.  281. 

*  Dkicon  o.  Smith,  2  Smith,  618.  i  St.  Alban*8  (Duke)  v.  Shore,  1 

'  Atty  r.   Parish,  1  N.  R.  109.  H.  Black.  270,  ante,  682. 
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only,  without  averring  that  the  interest  had  been  satisfied,  was 
held  good,  because  the  sums  were  separate  and  distinct*. 
In  an  action  of  debt  on  simple  contract,  the  declaration  is 
good  though  it  specify  by  the  several  counts  a  less  sum  than 
appears  to  be  demanded  by  the  recital  of  the  writ,  and  yet 
assigns  as  a  breach  the  non-payment  of  the  sum  demanded  in 
the  writ,  and  in  such  an  action  the  plaintiff  may  prove  and  re- 
cover a  less  sum  than  is  stated  to  be  due  \ 

The  rules  as  to  the  declaration  and  pleadings  in  assumpsit 
and  covenant  are  in  general  applicable  to  those  in  debt  on 
simple  contract ;  and  on  specialties  respectively. 

If  one  sue  several  defendants  in  debt,  and  the  evidence  do 
not  fix  all  the  defendants,  the  plaintiff  must  be  nonsuited ;  and 
the  judge  will  not  allow  the  declaration  to  be  amended  by 
striking  out  the  names  of  those  defendants  who  are  not  afiected 
by  the  evidence  ®.  Where  A.  covenanted  to  pay  B,  ftJOL  on 
the  15th  of  December,  with  interest  up  to  that  time,  and 
did  not  do  so,  and  B.  brought  an  action  of  debt,  laying  his 
damages  at  10^ ;  held,  that  B,  could  not  recover  more  than 
the  principal,  the  interest  up  to  the  15th  of  December,  and 
10/.  more,  although  the  interest  up  to  the  time  of  the  action 
amounted  to  a  larger  sum ;  and  the  judge  at  the  trial  would  not 
order  the  declaration  to  be  amended  by  inserting  a  larger  sum 
than  lOL  as  the  damages  ^. 


SECTION  III. 

THB  PLBADIMOS. 


Formerly  the  general  issue  in  debt  on  simple  contracts  or  on 
statutes,  or  where  the  deed  was  only  matter  of  inducement,  was 
nil  debet ;  but  now  by  Reg.  Gen.  H.  T.  4  W.  IV.  the  plea 
of  nil  debet  is  abolished  ;  and  it  is  ordered  that  in  actions  of 
debt  on  simple  contract,  other  than  on  bills  of  exchange  and 


*  IMckenson  v.  Harrison,  4  Price,  '  Cooper  v.  Whitehouse,  G  C.  & 

282.  P.  545.    Atderwn. 

^  M'QuiUin  v.  Cox,  |  H.  Black.  '  Watkins  r.  Mdrgan,  6  C.  &  P. 

?49.  661.    LUtledak, 
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fnamsarj  notes,  the  defendant  may  plead  that  he  nev^r  wai> 
indebted  in  manner  and  form  as  in  the  declaration  alleged,  and 
soeh  plea  shall  have  the  same  operation  as  the  plea  of  non 
ssimipnl  in  indel^atus  assumpsiif  and  all  matters  in  confession 
and  avoidance  shall  he  pleaded  speciaUy.  In  other  actions  of 
debt  in  which  the  plea  of  nil  debet  has  hitherto  been  allowed, 
indoding  those  on  bills  of  exchange  and  promissory  notes,  the 
defendant  shall  deny  specifically  some  particular  matter  of  fact 
alleged  in  the  declaration,  or  plead  specially  in  confession  and 
avoidaiioe*.  The  form  of  plea  prescribed  by  the  above  rule 
most  be  strictly  adhered  to.  A  plea  that  the  defendant  never  did 
owe,  was  held  bad  on  special  demurrer,  the  form  being  that 
he  never  was  indebted  ^.  In  debt  for  work  and  labour  on  an  im-  • 
plied  ccmtnict,  the  defendant  may  shew  under  nunquam  indebitatut 
that  the  work  was  done  under  circumstances  which  did  not 
raise  an  implied  contract  to  pay  anything  S  But  upon  this 
plea  the  defendant  cannot  go  into  any  evidence  of  misconduct, 
except  such  as  shews  that  there  was  no  implied  contract  ^. 

A  plea  that  parcel  of  the  money  claimed  was  the  residue  of 
a  smn  agreed  to  be  paid  for  a  boat  warranted  sound  and  fit  for 
use,  but  which  was  afterwards  found  to  be  of  no  greater  value 
than  the  sum  paid  at  the  time  of  the  sale,  was  held  bad  on 
demurrer  as  amounting  to  the  general  issue  ®.  A  plea  in  debt, 
that  the  defendant  does  not  owe  the  said  lOl.  above  demanded 
(the  sum  demanded  being  1800/.)  is  sufficient;  as  the  amount 
may  be  rejected  as  surplusage'.  A  plea  to  an  indebkahu 
count  in  debt,  that  when  the  said  sum  of,  &^c.,  became  due 
and  payable,  the  defendant  paid  it,  according  to  his  contract 
and  liability,  should  conclude  with  a  verification  s. 

Where  a  declaration  in  debt  demanded  60/.  and  contained  six 
counts  for  10^  each,  and  the  defendant  pleaded  that  he  did  not 
owe  the  said  sum  of  lOL  above  demanded,  and  the  plaintiff 

'  Reg.  Oen.  H.  T.  4  W.  IV.  *  Dicken  v.  Neale,     1  Mees.  & 

^  Smedley  r.  Joyce,  2  C  M.  &  R.  Wels.  556.  5  Dowl.  176. 

721.     1  Oale,  367*  '  Attwood  v.  Bonachich,  1  D.  & 

'  Cooper  r.  Whitehouse,  6  C  &  R.  473. 

P.  545.     CoiuiDS  V.  Paddon,  2  C.  '  Goodchild  v.  Pledge,  2  Gale,  7. 

M.  &R.  553,  anles  128.  1  Meea.  &  Wels.  363. 
*  id. 
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treated  the  plea  as  a  nullity  and  signed  judgment,'  the  court 

set  the  judgment  aside  *.    Though  under  a  plea  of  fum  asmmp^ 

sit,  evidence  of  pa3rment  is   admissible  in  reduction  of  the 

damages^,   yet,  under  a  plea  of  nunjuam   indehUatuSj    the 

defendant  cannot  give  evidence  of  payment,  for  in  an  action  of 

debt  there  is  no  enquiry  of  damages  ^. 

Debt  on  In  debt,  or  scire  facias,  on  a  judgment  or  recognizance,  the 

OT  judff.        general  issue  is  nul  tiel  record,  which  may  be  properly  pleaded 

menu  where  there  is  no  record  at  all,  or  one  different  from  that  which 

the  plaintiff  has  declared  upon  ^.     The  plea  of  ntd  tiel  record  to 

an  action  of  debt  on  an  Irish  judgment  must  conclude  to  the 

country  ®. 

Nothing  can  be  pleaded  to  a  scire  facias  on  a  judgment 
which  might  have  been  pleaded  to  the  origrinal  action.  There- 
fore in  a  proceeding  by  scire  facias  on  a  judgment,  a  plea  of 
bankruptcy  of  the  plaintiff  must  shew  distinctly  that  the 
bankruptcy  happened  at  such  a  time  that  the  defendant  had  no 
opportunity  of  pleading  the  fact  to  the  original  action.  A  plea 
which  left  it  uncertain  whether  the  bankruptcy  happened  sub- 
sequently to  the  judgment,  was  held  bad  on  special  demurrer  ^ 


SECTION  IV. 

DEBT   FOR   RENT. 


Debt  lies      Rents  reserved  on  leases  for  years,  or  tenancies  at  will>  were 

a  leaie  for     recoverable  at  common  law  by  an  action  of  debt ;    and  so  were 

lives  or        ^^^  arrears  of  rent  reserved  on  a  lease  for  life  after  the  expira" 

tion  of  the  lease  ;  but  debt  did  not  lie  at  common  law  for  rent 

reserved  on  a  lease  for  lives  during  the  continuance  of  the 

leases,  until  the  8  Ann,  c.  14.  s.  4,  which  enacted,  that  **  any 


*  Risdale  r.  KeUy,   1   C.  &  J.  363. 

410.    Edington  v.  Town,  1  M.  &  •Id.  Collins  v.  Lord  Mathew,  5 

P.  276.     But    see   Macdonnell  v.  East,  473.    See  Ouiness  v.  CarroU, 

Macdonnell,  3  B.  and  P.  174.  1  B.  &  Ad.  459. 

*»  See  ante,  146.  »  Baylis  v.  Hayward,  I   Harr.  & 

•  Belbin  v.  Butt,  Exch.   T.    T.  AVoll.  609.    6  Nev.  &  M.  613. 
1837,  MS.  ■  1  Roll.  A!).  694.  (G.)  pi.  1.  Og- 

^  Gilbert  (Debt),  Ui.    Alar^h  r.  nel*s  cuse,  4  Rep.  49.  2  Saund.  303. 
Cutler,  3  Mod.  41.     Tidd's  N.  P. 


»XC.  IT.] 


BEJBT   FOR   EBKT. 


717 


"peTSOD  entitled  to  rent  in  arrear,  on  a  lease  for  life  or  lives, 

migbt  have  an  action  of  debt  during  the  existence  of  the  life, 

IB  the  same  manner  as  he  might  have  done  in  case  such  rent 

were  due  or  reserved  upon  a  lease  for  years."  * 

At  common  law,  if  a  person  seised  of  rent-service,  rent-  Ezscntorf 

diarge,  rent-seek  or  fee- farm  in  fee-simple  died,  and  there  was   nistnton 

rent  arrear,  neither  his  heir  or  executor  could  maintain  an  action   ^V  mfhi' 

tain  debt 
of  debt  ibr  such  rent :    the  heir  was  not  competent  to  sue,    for  rent. 

because  he  was  a  stranger  to  the  personal  contracts  of  his 
ancestor ;  and  the  executor  was  incompetent,  inasmuch  as  he 
did  not  represent  his  testator  as  to  any  contracts  relating  to  the 
freehold  and  inheritance.  To  obviate  this  inconvenience  it 
was  enacted  by  stat.  32  H.  VIIl.  c.  S7.  s.  1,  that  an  executor 
or  administrator  of  any  person  seised  of  rent-service,  rent- 
charge,  or  rent-seek,  or  of  a  fee-farm  rent,  in  fee,  in  tail,  or  for 
life,  might  maintain  debt  against  the  person  who  ought  to  pay 
the  same,  and  his  personal  representative  \ 

Debt  wOl  lie  for  rent  whether  the  demise  be  by  deed,  by 
writing  not  under  seal,  or  by  parol.  Any  words  which  are 
sufficient  to  create  a  privity  of  contract  between  the  parties, 
will  enable  the  landlord  to  maintain  this  action.  It  lies,  there- 
fore, for  the  non-payment  of  rent  on  the  word  **  yielding  "  in  a 
lease  for  years,  for  it  is  an  agreement  to  pay  rent  which 
unounts  to  a  contract  ^. 

Since  the  action  of  debt  is  maintainable  in  respect  of  the 


'  It  has  been  held  that  thif  pro* 
nsoo  applies  only  to  the  caie  of 
rent  due  from  a  tenant  holding  by 
lease  or  demise  under  his  landlord, 
and  therefore  that  debt  does  not  lie 
for  the  arrears  of  an  annuity  issuing 
out  of  lands,  and  payable  to  the 
annuitant  for  life,  although  it  is  not 
stated  in  the  declaration  that  the 
grantor  had  a  freehold  in  the  pre- 
■uses  out  of  which  the  annuity  was 
payable  ;  as  it  must  be  inferred  that 
be  had  such  an  interest,  where  no- 
dung  appears  to  the  contrary. — 
Kdly  r.  Clubbe,  6  Moore,  335.  3  B. 
&B.  130.  Nor  for  the  arrears  of 
sa  annuity  or  yearly  rent  devised 
payable  out  of  landa  to  A,  during 


the  life  of  H.,  to  whom  the  lands 
are  devised  for  life,  paying  the  same 
thereout  so  long  as  the  estate  of 
freehold  continneB.  Webb  e.  Jiggi , 
4M.  &&1]3. 

^  The  executors  of  tenant  for 
life  of  a  rent-charge,  and  of  tenant 
pur  autre  tfie,  after  the  death  of 
oethiique  vie^  might  bring  debt  tu 
recover  the  arrears  of  such  rent  bjf 
the  ecmmon  late*  But  they  could 
not  distrain  for  the  arrears  by  the 
common  law,  which  they  may  now 
do  by  force  of  the  statute.  1  Saund. 
882.  This  is  a  remedial  law,  and 
shall  extend  to  all  tenants  for  life. 

Id. 

'  I  Saund.  233. 
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privity  of  contract,  it  is  immaterial  whether  there  is  any  privity 
of  estate  or  not;  therefore  the  entry  of  the  tenant  on  the  land 
demised  is  not  necessary  to  enable  the  landlord  to  maintain  an 
action  of  debt  *.    If  the  lessor  assign  the  rent  without  reversion, 
the  assignee  may  maintain  debt  for  it,  because  the  privity  of 
contract  is  transferred  ^.     Debt  lies  against  a  devisee  of  land, 
for  the  breach  of  covenant  by  the  devisor  ^     If  a  lessee  for 
years  assigns  all  his  interest  to  another  the  lessor  may  stiU 
have  an  action  of  debt  against  him,  for  the  rent  in  arrear  after 
the  assignment,  for  the  lessee  shall  not  be  permitted  to  prevent, 
by  his  own  act,  such  remedy  as  the  lessor  had  against  him  on 
his  contract  <^.     But  if  the  landlord  has  accepted  rent  from  the 
assignee  of  the  lessee,   he  cannot  maintain  debt  against  tlie 
lessee  or  his  representatives ;  his  remedy  is  by  an  action  of 
covenant  on  the  express  contract^.    It  is  not  clearly  settled 
whether  debt  lies  against  the  assignee  of  part  of  the  land 
demised  for  the  rent  of  the  whole  ^     But  debt  lies  against 
such  assignee  for  the  portion  which  he  holds,  or  against  him 
and  the  lessee  jointly  for  the  whole  rent  s. 
Uie  and  Debt  lies  for  use  and  occupation  on  a  parol  demise  where 

oocapa  on.  ^^^^  premises  are  held  under  a  lease,  not  by  deed,  even  though 
the  lessee  himself  has  not  occupied  the  premises ;  for  he  is 
liable  in  respect  of  his  express  contract^.  If  rent  be  payable 
quarterly  or  otherwise  debt  lies  on  each  default  K 

At  common  law,  if  the  lease  was  determined  before  the  legal 
time  of  payment,  there  could  be  no  apportionment  in  respect  of 
part  of  the  time  ;  as  if  a  tenant  for  life  made  a  lease,  rendering 
rent  at  Christmas  and  died  at  Michaelmas,  there  could  be  no 
apportionment  of  the  rent  for  three  quarters.     But  now  by 


Apportion- 

niMitof 

rent. 


*  BeUastB  v.  Burbrick,  1  Salk. 
209.  Eaton  r.  Jaques,  Doug.  455. 
1  Saond.  202.  a, 

^  Allen  r.  Bryan,  5  B.  &  C.  512. 
Bobins  r.  Cos,  1  Lev.  22.  Marie 
r.  Flake,  3  Salk.  118. 

*  Wilson  V.  KnuUey,  7  East,  127. 
bat  oorenant  lies  also.  11  O.  IV.  1 
W.  IV.  c  47.  ante,  666. 

0  Auriol  V.  Mills,  4  T.  R.  98. 
«  1  Saund.  241.  2  Id.  181.  297. 
'  Curtis  r.  Spitty,  1  Biug.  N.  C. 


75&  1  Hodges,  153. 

<  2  Saund.  182. 

^  Wilklns  V.  W]ngate,6  T.R.63. 
Egler  r.  Marsden,  5  Taunt.  25.  The 
Dean  of  Roshester  v.  Pieroe,  I 
Camp.  466.  Bull  v.  Sibbs,  8  T.  R. 
327.  Conolly  e.  Baxter,  2  Stark. 
527.  But  if  the  plaintiff  has  recog- 
nized another  person  as  his  tenant,  he 
cannot  afterwards  chaige  the  lessee 
Thomas  v.  Cooke,  2  B.  &  A.  lia 

>  2  Saund.  303. 
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ftit  11  Geo.  II.  c.  19.  8.  15,  «' where  tenant  for  life  dies 
be&re,  or  on  the  day  on  which  rent  is  reserved  or  made  pay« 
able,  upon  any  demise  or  lease  of  lands,  &€.,  which  determines 
oo  the  death  of  Bach  tenant  for  life,  his  personal  representative 
may  in  an  action  on  the  case  recover  from  the  under-tenant  of 
fudi  lands,  &c.,  if  the  tenant  for  life  die  on  the  day  on  which 
the  ame  was  made  payable,  the  whole,  or  if  hefore  such  day, 
then  a  proportion  of  snch  rent,  according  to  the  time  the 
tenat  ht  Hfe  lired,  of  die  last  year  or  quarter  of  a  year,  or 
oAer  tune  in  which  the  said  rent  was  growing  due,  making  all 
jmt  diowanoes  or  a  proportional  part." 

A  lease  for  years  by  a  rector  having  ceased  hy  his  death,  the 
soeceeding  incmnbent  received  from  the  lessee  the  rent  for  the 
whole  year  in  the  course  of  which  the  lessor  died ;  held  that 
die  executor  was  entitled  to  an  apportionment*.     Where  a 
tcsant  for  life  with  leasing  power  granted  leases  from  year  to 
year,  some  by  parol  and  some  in  writing,  but  not  conformable 
to  the  power,  and  died  before  the  expiration  of  the  year,  it 
was  held  that  the  lessee's  interest  was  determined  by  the  death 
of  the  lessor,  and  that  the  rent  was  apportionable  \    But  where 
a  tenant  in  fee  demised  lands  from  year  to  year  and  died, 
baviDg  devised  the  lands  for  life,   and  the  devisee  for   life 
received  rent,  but  did  not  live  long  enough  to  have  a  right  to 
determine  the  yearly  tenancy ;  held,  that  the  administrator  of 
the  tenant  for  life  was  not  entitled  to  an  apportionment  of  the 
tent.    For  the  tenant  for  life  could  not  have  put  an  end  to  the 
oeeapatkm  of  the  sub-tenants,  as  notices  to  quit  had  not  been 
given ;  and  it  was  better  to  adhere  to  the  words  of  the  statute 
than  to  fbfroe  constructions  ^, 

'  Hanrkias  «.  KeDy,  8  Ves.  308.  and   renudnder-man.       Sotton   v. 

^  £s  parte  Smith,  1  Swam.  337'  Chiqilin,  10  Ves.  66. 

SfaMmsc.8yiiunu,6Madd.207-  A  *  Botheroyd  v.  WooUey,  1  Gale, 

^^^-^•*  qnit-rent,  &c,  it  not  ap.  66.  1  C.  M.  &  R.  834. 
^ortioiied  aa  between  tenant  for  lUe 
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SECTION  V. 

TUB    DECLARATION. 

Venue.         In  debt  for  rent  upon  a  lease  founded  on  privity  of  estate, 
as  when  brought  by  the  assignee  or  devisee  of  the  lessor 
or  his  personal  representatives  against  the  assignee  of  the  lessee^ 
the  action  is  local,  and  the  venue  must  be  laid  in  the  county 
where  the  estate  lies  ^     But  in  debt  by  the  lessor  against  the 
lessee  or  his  executor,  the  action  is  transitory  and  the  venue  may 
be  laid  in  any  county ;  and  so  may  the  venue  in  debt  for  use  and 
occupation  ^.     The  plaintiff  need  not  state  any  of  the  particulars 
of  the  demise,  or  shew  the  local  situation  of  the  premises  in  the 
The  deed     declaration  ^.    In  debt  for  rent  reserved  by  deed,  it  is  usual* 
"tioed  ^       though  not  necessary,  to  state  the  deed  in  the  declaration,  un- 
less in  the  case  of  a  lease  of  tithes  or  other  incorporeal  heredi- 
taments which  could  not  be  granted  without  deed  <^.     In  debt 
for  rent  on  a  lease  by  the  lessor,  the  plaindfT  need  not  set  out 
his  title,    as   the  lessee  is  estopped  from  disputing  it;   but 
Derivative    where  the  action  is  braught  by  a  party  claiming  by  a  derivative 
'*"*•  title  from  the  lessor,  as  by  the  assignee  of  the  reversion,  or  by 

the  heir  of  the  lessor,  or  by  an  executor  of  a  term,  or  for  rent 
which  became  due  afler  the  death  of  the  testator ;  the  declara- 
tion should  state  the  title  of  the  lessor  to  the  demised  premises^ 
in  order  that  it  may  appear  that  he  had  such  an  estate  in  the 
reversion  as  might  legally  be  vested  in  the  plaintiff  in  the  cha- 
racter in  which  he  sued,  and  legally  entitle  him  to  recover 
the  damages  claimed  in  respect  of  the  breaches  of  covenant  ^. 

So,  in  debt  by  a  remainder-man  for  rent  reserved  upon  a 
lease  by  the  tenant  for  life^  the  plaintiff  must  shew  what  au- 


*  Thrale  v.  Cornwall,  1  Wik.  be  stated,  they  must  be  proved  as 
165.  Patterson  v.  Scott,  Stra.  776.  stated.  Bristol  v.  Wright,  Doug. 
Bord  V.  Cudmore,  Cro.   Car.    183.  665.  1  Saund.  203. 5th  ed. 

1  Saund.  241.  ^  1  Saund.  276.  d.  2  Saund.  297. 

*>  Egler  v.  Marsden,  5  Taunt.  25.  2  Ch.  PL  279.     See  Atty  «.  Parish, 

*  DavJes  v.  Edwards,  3  M.  &  S.  IN.  R.  109. 

380.    Wilkins  v.  Wingate,  6  T.  R.  *  1  Ch.  PI.  363.  Com.  Dig.  Pleader, 

62.     King  v.  Fraser,  6  East,  348.  c.  36.  Gilbert,  Debt,  410. 
But  if  the  particulars  of  the  demise 
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thority  the  tenant  for  life  had  to  make  the  lease  \     In  debt  for  Wheo  an 
rent  reserred  on  a  lease  for  years,  it  is  not  necessary  to  aver  an  ^fje" 
entry  or   occupation  by  the  lessee ;    for   though   he  neither  *verred. 
enters  nor  occupies  he  must  pay  the  rent,  it  being  due  by  the 
contract  and  not  by  the  occupation  ;  but  in  debt  on  a  lease  at 
will  for  rent  in  arrear,  the  plaintiff  must  shew  an  occupation, 
for  the  rent  being  only  due  in  respect  thereof,  it  should  appear 
to  the  court  when  the  lessee  entered  and  how  long  he  occu« 
pied^.    Whenever  rent  is  reserved  periodically,  the  dedaration 
should  state  at  what  time  it  became  due  *^;  and  if  the  action  be 
for  part  of  a  gale  due  at  the  end  of  any  particular  period,  the 
dedaration  should  state  how  the  remaining  part  was  satis6ed, 
for  otherwise  the  lessee  may  be  exposed  to  many  actions  for 
the  same  demand  **• 

If  the  declaration  profess  to  set  out  the  terms  of  the  reserv-  Varisnce. 
ation  of  rent,  it  will  be  a  variance  to  omit  the  words  "  except  as 
hereinafter  mentioned,"  referring  to  a  subsequent  proviso  by 
which  a  deduction  is  to  be  made  if  a  certain  event  happen,  al- 
though that  event  may  not  have  happened  *.  Where  a  declara- 
tion in  debt  for  rent  stated  a  demise  of  a  messuage, 'land,  and 
premises,  with  the  appurtenances ;  the  proof  was  of  a  demise 
of  a  messuage  and  land,  together  with  the  furniture,  utensils, 
and  implements :  held,  that  as  the  rent  issued  out  of  the  real 
property  and  not  out  of  the  furniture,  it  was  sufficient  for  the 
plaintiff  to  allege  and  prove  a  demise  of  the  real  property,  and 
therefore  there  was  no  variance  '.  Where  in  debt  for  rent  on  a 
lease,  by  lessor  against  the  assignee  of  the  lessee,  the  declaration^ 
stated  that  all  the  estate,  &c.,  of  the  lessee  came  to  and  vested 
in  the  defendant.  It  was  in  evidence  that  defendant  was  as- 
signee of  part  only  of  the  demised  premises :  held,  a  fatal 
variance  J?. 

In  debt  for  rent  against  an  executor  or  administrator,  if  the  Againtt 
executor  or 

*  S^nds  r.  Ledger,  2  Ld.  Raym.         '  1  Saund.  201.  a. 

TtS.  *  Vavaaoar  v.  Ormrod,  6  B.  &  C. 

*  1  Sannd.  202.  a.  BeUaeii  v.  Bur-     430. 

farick,ISaIfc.809.   Eaton  o.Jaoqttes,  '  Farewell  v.  Dickenaon,  6  B.  & 

Dong:.  457.    Williamt  r.  Botanquet,  C.  251. 

]  B.  &  B.  83a  ■  Cnrtis  v.  Spitty,  1  Bing.  N.  C. 

*  6ilb0t  on  Debt,  414.   Show.  S,  75^    1  Hodges,  153,  ante^  718. 
lOtPt  280. 


12^  DEBT.  [chap.  VIIT. 

admioiB-       whok  rent  has  accrued  in  the  lifetime  of  the  lessee^  the  action 
mmS'be  in    ^^^^  be  in  the  detinet  only ;  and  even  though  the  personal  re- 
the  detinet.  presentative  do  not  enter,  he  is  still  chargeable  in  the  detinet^ 
for  he  is  bound  to  perform  all  the  contracts  of  the  lessee  as  far 
as  he  has  assets ;  but  for  rent  accrued  after  the  death  of  the 
lessee  the  action  may  be  brought  either  in  the  debet  or  detinet  if 
the  personal  representative  enters ;  for  he  is  chargeable  as  as- 
signee in  respect  of  the  perception  of  the  profits,  whether  he 
has  assets  or  not,  and  if  judgment  be  given  against  him  it  is 
de  bonis  prcpriis  *.     And  if  part  of  the  rent  be  incurred  in  the 
lifetime  of  the  lessee  and  part  after  his  death,  the  action  may 
be  brought  in  the  detinet  only  for  the  whole,  but  it  cannot  be 
brought  in  the  detinet  for  part  and  in  the  debet  and  detinet  for 
the  other  part  in  the  same  action,  for  there  two  different  judg* 
ments  would  be  necessary  \    If  the  declaration  be  in  the  debet 
and  detinetf  in  a  case  which  ought  to  be  laid  in  the  detinet  only, 
it  is  demurrable ;  but  not  so  when  it  is  in  the  detinet  only,  in  a 
case  which  might  be  in  the  debet  and  detinet  ^.    If  the  personal 
representative  enter^  he  cannot  plead  plene  administravitf  but  if 
the  land  be  of  less  value  than  the  rent,  he  may  plead  the  special 
matter  and  pray  judgment  whether  he  shall  be  charged  other- 
wise than  in  the  detinet  only  <^. 

Detinet  for  rent  against  an  executor  of  lessee  is  transitory, 
because  it  is  for  arrears  in  the  testator's  time :  but  when  it  is 
in  the  debet  and  detinet  for  rent  accrued  in  the  executor's  time, 
it  must  be  where  the  land  lies ;  for  in  this  case  the  executor  is 
charged  as  assignee  on  the  privity  of  estate,  and  not  on  the  pri- 
vity of  contract  •. 


*  1  Sacond.  1.  Lord  Rich  v.  Fnnk,  6ia 

Cro.  Jac  23&    1  RoL  Ab.  603.    By  ""  id.   Wilaon  p.  Hobday,  4  M.  & 

8  &  4  W.  IV.  c.  42.  8.  64,  an  action  8.  120. 

of  debt  on  nmple  contract  ii  in  all  '  B.   N.    P.  169.     I   Saund.    1. 


maintainable  against  executora  BiUinghnrst  o.  Spearman,  I  Salk. 

and  adminiftrators.  297. 

«»  Salter  v.  Cobbold,  3  Lev.  74.    I  •  Gilbert,   Debt,    B.    2.    C.    2. 

Saund.  1.  Aylmer  v.  Hide,  S.  N.  P*  Cormel  o.  Liaiet,  2  hev,  80. 
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SECTION  VI. 


THE   PLEADINaS. 

If  the  tenancy  be  created  by  deed«  and  the  deed  is  the  founda-  N<m  ett 
tion  of  the  action,  the  general  issue  is  non  est  factum  * ;  but  if  <^^'^^*'*"* 
the  tenancy  be  not  created  by  deed,  or  if  the  deed  is  an  induce-  ^m  de^ 
ment  only,  mm  demisit  is  the  general  issue  ^.     All  other  matters 
of  defence  must  be  specially  pleaded.     Formerly  riens  in  arrere  Rieiu  in 
migfat  be  pleaded  in  debt,  but  since  the  new  rules  it  would  be  ""^'' 
demurrable^.    If  the  demise  b6  by  indenture,  and  it  is  so  stated  NUhabttU 
m  the  declaration,  the  defendant  cannot  plead  nil  hahuit  in  tene*  ^^ 
mentis  in  an  action  by  the  lessor ;  for  he  is  estopped  by  the 
deed  from  alleging  that  the  plaintiff  had  no  power  to  demise  '. 
But  if  the  indenture  be  not  alleged  in  the  declaration  ml  kabuit 
m  foMwenlu  is  primd  facie  a  good  plea,  because  no  estoppel  ap- 
pears upon  the  record ;  the  plaintiff,  however,  may  reply  that 
the  demise  was  by  indenture  and  rely  upon  the  estoppel ;  but  if 
he  replies  that  he  had  a  sufficient  estate  in  the  premises,  he 
loses  the  benefit  of  the  estoppel  *•    Nil  habmi  in  tenementis 
cannot  be  pleaded  in  an  action  for  use  and  occupation,  nor  in 
any  case  by  the  lessee,  where  he  has  occupied  the  premises  ^ 

Entry  and  eviction  of  the  whole  or  part  of  the  premises  di^  Entry  and 
miaed  may  be  pleaded  in  bar  to  an  action  of  debt  for  the  rent ; 
fbr  the  rent  is  thereby  suspended ;  but  the  plea  to  be  sustain- 
able must  state  an  eviction  or  expulsicn  of  the  lessee  by  the 
lessor,  and  a  keeping  him  out  of  possession  until  after  the  rent 
became  due  s.    A  mere  trespass  or  an  illegal  ouster  by  the 


*  See  mmUy  096,  as  to  what  matter 
thifl  plea  paU  in  iMue. 

»  %  SMind.  297*    B.  N.  P.  170. 

3  Ch.  PL  877- 

•  3  Ch.  PL  877- 

«  Wnkins  r.  Wingate,  6  T.  R. 
€&  And  see  Parker  v.  Manning, 
7T.JL637,a»i^9  0IMS.  Gilbert,  Debt, 
B.  a^  C.  a  But  it  is  a  good pleain 
to  aetion  on  a  demise  by  a  deed* 
fofl,  bflcanse  as  to  the  lessee  it  is  no 
mappA     See  Lewis  v.  Wallis,  1 


Wils.314. 

*  1  Sannd.  27&  h. 

'  Curtis  o.  Spitty,  1  Bing.  N.  G 
16.    4  Moor  &&  664. 

*  Bushell  0.  Leebmore^  1  Lord 
Raym.  970.  Hodgskin  v.  Qaeeii* 
borangh,  Willes,  129i  I  Sannd. 
204.  The  jirinciple  apon  whieli 
encdon  is  a  defanoe  is  this,  that  the 
rent  issues  oat  of  the  land  and  is  to 
be  paid  out  of  the  profits,  aad  if  the 
land  be  taken  away  the  rent  is  dis« 
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lessor  will  not  operate  as  a  suspension  of  the  rent  *.  A  plea  in 
bar,  that  the  lessor  2^t///e</  donm  a  sumfner-house^  whereby  the 
lessee  was  deprived  of  the  use  thereof ,  without  saying  that  he 
was  expelled  or  put  out  of  the  same,  was  held  insufficient ;  being 
a  mere  trespass^  but  no  eviction  ^»    • 

A  plea  of  eviction  by  a  stranger  must  shew  that  the  stranger 
had  a  good  title  to  evict  ^.  If  a  lessor  grants  more  land  than 
he  is  entitled  to,  it  operates  as  an  eviction  as  to  that  part  to 
which  he  has  no  title  <^. 

Where  premises  are  let  at  an  entire  rent,  an  eviction  from 
part,  if  the  tenant  thereupon  give  up  possession  of  the  residue, 
is  a  complete  defence  to  an  action  for  use  and  occupation  ®. 
But  if  the  tenant,  afler  the  eviction,  continue  in  possession  of 
the  residue,  he  is  liable  upon  a  quantum  meruit '.  Where  ^. 
took  a  farm  under  an  agreement  from  B.  that  A.  should  have 
the  exclusive  right  of  sporting  over  the  manor  in  which  it  was 
situate,  and  should  also  occupy  certain  glebe  land  within  the 
parish ;  A,  entered  into  possession,  but  did  not  sign  the  agree- 
ment, and  it  appeared  that  B,  had  no  power  of  conferring  the 
right  of  sporting,  nor  could  he  procure  the  glebe  land :  in  an 
action  for  the  use  and  occupation  of  the  farm,  held  that  evi- 
dence was  admissible  to  shew  the  annual  value  of  the  land 
without  such  right,  which  might  be  ascertained  by  the  jury,  in- 
dependently of  the  amount  of  the  rent  reserved  by  the  agree- 
ment k.     Where  lands  had  been  let  to  one,  who  underlets  to 


durged.  Sladeo.  Thompaoii,  I  Roll. 
198.     Co.  Litt.  292.d. 

*  IdU  Vouchell  v.  Dancastell, 
Moor,  891.  B.  N.  P.  177-  Where 
our  books  speak  of  an  apportionment, 
in  cases  where  the  lessor  enters  on 
the  lessee  in  part,  they  are  to  be 
understood  where  the  lessor  enters 
lawfully,  as  upon  a  surrender,  for. 
feiture,  or  such  like,  where  the  rent 
is  lawfully  extinct  in  part.  Co  Litt. 
148.  b.  It  is  settled  law  at  this 
day  that  the  tenant  is  discharged 
from  the  payment  of  the  whole 
rent  till  he  can  be  restored  to  the 
whole  potseisioD.  Bae.  Ab.  **Aent. 
M.  1. 


f» 


^  Hunt  r.  Cope,  Gowp.  242. 

'  Jordan  v.  Twells,  Ces.  temp^ 
Hardw.  I7I.     1  Saund.  204. 

'  Tomlinson  v.  Day,  b  Moore, 
658.  2  B.  &  B.  680,  m/ro.  But  see 
Neale  v.  Mackenzie,  po9ty  726. 

*  Smith  r.  Raleigh,  3  Camp.  613. 
EttetiborcfugK 

'  Stokes  o.  Cooper,  3  Camp.  514.  n. 
DaUat, 

*  Tomlinson  v.  Day,  6  Moore, 
568.  2  B.  &  B.  680,  9upr<u  In 
reference  to  this  case  Lord  Denman 
said,  in  Neale  r.  Mackenzie,  1  M.  & 
W.  764,  potty  726,  that  if  it  was  an 
eviction  of  an  exclusive  right  of 
sporting,    it   was    by    title    para. 
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tAen,  ad  the  latter  receired  a  notice  to  quit  from  the  original 
fandloid,  in  consequence  of  which  one  of  them  did  so,  and  the 
Ui  occupied  by  him  remained  unlet  for  a  year,  and  were  then 
kt  by  the  original  tenant ;  it  was  held  that  the  original  land- 
lord could  not  recover  in  use  and  occupation  for  the  rents  of 
tbe  nooccupied  premises,  as  the  circumstances  amounted  to  an 
nictioa,  and  might  be  pleaded  to  the  whole  demand  *. 

Where  by  parol  a  dwelling-house  and  premises  were  demised   If  a  lettor 
for  a  year,  and  the  lessee  accepted  the  lease,  and  by  virtue  of  pi^^  qiq^ 

tbe  deniie  entered  upon  the  premises,  but  before  and  at  the  |^^  *^ 

he  If  0Dtt* 
tune  of  the  demise,  eight  acres  included  in  it  had  been  demised  tied  to,  at 

to  a  ddid  party,  in  whose  possession  they  were,  so  that  the  lessee  *^  f°^ 

cooUnot  and  did  not  enter  upon  them,  the  Court  of  Exchequer  the  leteee 

bdd  that  the  lessee  was  in  under  the  lease,  he  taking  an  inters  that  pra^ 

em  temm  in  the  eight  acres  ;  and  that  the  want  of  possession  ^'^  of  the 

was  Dot  equivalent  to  an   eviction  by  the  tortious  act  of  the  whid&  the 

hndJord,  but  was  guiui    an  eviction   by  an   elder  title,   and  J^^Sit^ 

that  dierefore  while  out  of  the  possession  of  the  eight  acres,  the  let,  he  is 

rent  was  not  suspended  hut  was  apportioned ;    and  might  be  to  a  dit- 

distrained  for  \     But  on  a  writ  of  error  this  decision  was  re-  H*"  *  *** 

the  rent 
▼enedm  the  court  of  Exchequer  Chamber.    Lord  Denman,  C.  J.,  cannot  be 

m  delivering  the  judgment  of  the  court,  observed,  that  as  the  y^^^ 
defendant  had  taken  no  interest  as  to  the  eight  acres,  and  as  he 
was  not  bound  by  any  estoppel,  (this  not  being  the  case  of  a 
demise  by  indei^ture,)  the  distress  was  not  justifiable  as  to  the 
whole  or  any  portion  of  the  rent;  no  demise  of  the  eight  acres 
had  erer  taken  place,  and  consequently  no  right  to  any  rent  in 
respect  thereof  had  ever  come  into  existence.  There  was  no 
case  where  an  entire  rent  reserved  had  been  held  to  be  appor- 
tionable,  in  which  the  tenant  had  not  been  at  some  period  sub- 
ject to  the  entire  rent  by  virtue  of  the  demise.  The  right  of 
apportionment  in  this  case  was  not  founded  on  any  eviction  or 
other  matter  occurring  subsequent  to  the  demise,  but  on  an 
original  defect  in  tbe  demise  itself,  by  which  the  entire  rent  was 


The  agreement  for  exdn-     right  superior  to  the  huidlord. 
vntfCfrtxBg  was  not  Toid  hecaase         *  Barn  v.  Phelps,    1  Stark.  94. 


flf  IB  agreement  to  let  it  to  another     SlUnborouffh. 

bat  it  was  defeated  because         ^  Neal  v.  Mackenzie,  I  Gale,  lia 


interposed  who  had  a     2  C.  M.  &  It  84» 

VOL.  II. 
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reserved.     The  impediment  to  the  defendant  to  take  possession 

was  not  analogous  to  an  eviction ;  for  no  interest  in  the  eight 

acres  passed  to  him,  the  demise  being  wholly  void  K 

Plea  of  the       All  actions  of  debt  for  the  arrears  of  rent  not  reserved  by 

Km"t^*^^     deed  must  be  brought  within  six  years**,  and  actions  for  rent 

tions.  due  on  specialty  must  be  brought  within  twenty  years  after  the 

cause  of  action  accrued  ^.    The  statute  of  limitations  must  in 

all  cases  be  specially  pleaded,  and  the  plea  must  conclude  with 

a  verification  ^. 


SECTION  VIT. 

DfiBT  FOR  DOUBLE  VALUE. 


A  tcnumt      By  4  Geo.  II.  c.  28.  s.  1,  "if  any  tenant  for  life  or  years  or  other 
over  Ser     person  who  shall  come  into  possession  of  any  lands,  tenements, 

the  ezpira-  qj  hereditaments  bvi  under,  from  or  in  collusion  with  such  te- 

tion  of  . 

hii  term,      nant,  shall  wilfully  hold  over  any  lands,  &c.,  after  the  determina- 

to  double      ^^^^  ^^  ^"^^  ^^^™  '^^  ^^^^  demand  made  and  notice  in  writing 
value.  given  for   delivering   possession   thereof,   by  the  landlord  or 

lessor  or  person  entitled  to  the  reversion  or  remainder  of  such 
lands,  &c.,  or  his  or  their  agent,  such  person  so  holding  over 
shall,  for  the  time  he  shall  so  hold  over,  pay  to  the  persons  kept 
out  of  possession,  their  executors,  administrators  or  assigns,  at 
the  rate  of  double  the  yearly  value  of  the  lands,  &c.,  for  so  long 
time  as  the  same  are  detained,  to  be  recovered  in  any  court  of 
record  by  action  of  debt,  whereunto  the  defendant  shall  be  ob- 
liged to  give  special  bail,  and  against  the  recovery  of  which 
penalty  there  shall  be  no  relief  in  equity." 

This  is  a  remedial  law,  as  the  penalty  is  to  be  given  to  the 
party  aggrieved,  therefore  it  is  to  be  construed  liberally ;  ac- 
cordingly it  has  been  held,  that  though  the  words  are  "  after 
demand  made,  and  notice  in  writing  given,"  the  notice  in  writing 
is  of  itself  a  sufficient  demand ;  and  that  a  receiver  appointed 

*  Neale  «.  Mackencie,  1  Meet.  &         ^21  Jac.  I.  c  16.    See  "  Limit- 

Web.  ^4^,  See  Bac.  Ab.  "Leases,"  ationa, stotute  of,"  posi, 
(N.)  Dove  V.    Wiloott,  Cro.  Bliz.         ""  3  &  4  W.  IV.  c  43.  t.  8,  po9i. 
160.  Com.  Dig.  "  EBUtes,"  (G.  13.)         M  Saund.  283. 
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■faiBotder  qC  iKe  Court  o€  CKancery  is  '<  an  agent  kwMly 

vhMT  vidkin  iKe  meaniiif^  o€  the  statute  *.    Lord  EUen-^  Thestatat« 

kmg^Wever,  cojoudered.    tili&t^    as  it  was  a  penal  statute,  t^iii  lo 

iiwi^l  to  be  construed    strictlv,    and  he  therefore  held  that  "^^^Y 
.  y.  _  "^  teiuuata,  or 

ft  dtt  Boi  extend  to  a  ^weeUy   tenant,  and  consequently  that  to  tenants 

s  idkm  oC    debt    for     double   value  would  not  lie    against  over'under 

)k  fin  \MAi3iiii|^  over  aifier   vkotice  to  quit  ^ ;  and  a  tenant  who  ^^fi^  '^^^ 

hcUiofct  vidcr  afaxr  clotm  of  right  will  not  be  consideied  as 

mljiIlybtA^ng  over  within  the  meaning  of  the  statute,  and  there- 

fioRTiSI  Boibe  Yiabile  to  |^y  double  value  though  it  eventually 

tuna  out  tbatbe  had  no  right  ^.     But  though  the  landlord  has 

recofcied  tbe  ^nremises  in  ejectment,  he  may  afterwards  maintain 

SB  scuoa  for  double  value    during  the  time  that  the  tenant 

lidd  over  after  the  expiration  of  notice  to  quit ;  for  it  is  cumu- 

latiTe  and  bas  no  reference  to  any  antecedent  remedy  which 

the  hadioTd  bad  to  recover  possession.     The  two  actions  were 

btoQ^t  ifirerso  hUmtUj  the  one  to  recover  possession  wrong- 

IhDy  withheld,   the  other   to  indemnify  the  landlord  for  the 


Acceptance  of  a  single  rent  is  a  waiver  of  the  double  value  *.  Aooeptsnee 
Bat  where  a  landlord  declared  in  debt,  first,  for  the  double  i«n(. 
value  ;  secondly,  for  use  and  occupation ;  the  tenant  pleaded 
md  debet  to  the  first,  and  a  tender  of  the  single  rent  before  the 
brought  to  the  second  count,  and  paid  the  money  into 
wludi  the  plaintiff  took  out  before  trial,  and  still  pro- 
ceeded; it  was  contended  that  the  plaintiff  ought  to  be  non- 
suited iqMD  the  ground  that  such  acceptance  of  the  single  rent 
was  a  waiver  of  bis  right  to  proceed  for  the  double  value. 
But  the  oooTt  held  otherwise,  observing  that  the  plaintiff's 
going  on  with  the  action  afler  taking  the  single  rent  out  of 
court,  was  evidence  to  shew  that  he  did  not  mean  to  waive  his 
daim  fijr  the  double  value,  but  to  make  it  ^o  tanio ;  and  they 
to  think  that  though  the  single  rent  were  paid  into 


IVikiiiMm  r.  CoUey,   5  Burr,     this  ttatate.     Wilkinioa  «.  Hall, 

3  Bing.  N.  C.  1.    3  Hodgei,  66. 
»  libfd  «u  Xodiee,  8  Cunp.  468.         <^  Wright  v.  Smith,  6  Esp.  203. 
See  SoDiTaa  «.  Bishop,  2  C  &  P.  *  Soubby  v.  Neving,  9  East,  310. 

It  eeens  to  be  doabtfol  whe-         *  Boe  d.  Cheney  v.  Batten,  Cowp. 
qioarteriy  holdinga  come  within     243.    0  East,  314.  n. 

c« 
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court  on  the  second  count,  yet,  if  the  plaintiff  had  not  accepted 
it,  but  had  recovered  on  the  first  count,  the  defendant  would 
have  been  entitled  to  have  the  money  so  paid  in  deducted  out 
of  the  larger  sum  recovered  K 

If  a  landlord  give  notice  to  quit  or  pay  a  certain  rent,  and 
the  tenant  holds  over,  the  former  may  maintain  use  and  occu- 
pation, and  shall   recover  the  r^it    specified  in  the  notice^. 
Notice  to  quit,  under  this  act,  may  be  previous  to  the  expira- 
tion of  the  lease  ^, 
If  notice  be       In  debt  for   double  the   yearly  value,   the  plaintiff,  after 
wonmnand  '^^ii^S  ^  demise  to  the  defendant's  wife,  and  her  subsequent 
she  after,      intermarriage  with  the  defendant,  alleged  in  the  first  count  a 
rie8,itiinot  notice  to  quit,  and  demand  of  possession  delivered  to  the  de- 

necessary     fendant  and  his  wife ;  and  in  the  second  count  alleged  a  notice 
to  give  no-  ^  ^  °      ^ 

tioe  to  her    to  quit,  and  demand  of  possession  delivered  to  the  wife  pre- 
^  vious  to  her  intermarriage  with  the  defendant;  held,  that  to 

support  the  second  count,  the  husband  need  not  be  joined  for 
conformity,  and  that  to  sustain  the  action  it  was  not  necessary 
to  have  given  a  notice  to  the  husband  subsequent  to  the  inter- 
marriage ^. 

Though  a  demise  be  for  a  certain  time,  a  demand  of  posses- 
sion and  notice  in  writings  &c.,  are  necessary  to  entitle  the 
landlord  to  double  rent  or  value ;  but  such  demand  may  be 
made  above  six  weeks  afterwards,  if  the  landlord  have  done  no 
act  in  the  mean  time  to  acknowledge  the  continuation  of  the 
tenancy ;  and  if  the  tenant  hold  over,  the  landlord  will  be  en- 
titled to  double  value  from  the  time  of  such  demand ;  but  if 
the  rent  be  reserved  quarterly,  and  the  demand  be  made  in  the 
middle  of  a  quarter,  the  landlord  cannot  recover  single  rent  for 
the  antecedent  fraction  of  such  quarter  \ 

Tenants  in  common  cannot  sue  jointly,  under  this  statute,  for 
double  value,  where  there  has  been  no  joint  demise.  They  must 
sever  if  the  tenant  held  the  premises  by  a  separate  demise  from 
each,  for  persons  cannot  join  in  an  action  unless  they  have  a 


*  Ryal  V,  Rich,  10  East,  4a  See  Wilkinson  v.  CoUey,  5  Burr. 

i>  Anon.  Lofft.  153.  2694. 

^  Cutting  V.  Derby,  2  BL  1076.  *  Cobb  v.  Stokes,  8  East,  368k 
«  Lake  v.  Smith,  1  N.  R.    174. 
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joint  intereBt*.  Wbere  one  entire  injury  is  done  to  both  te-» 
Bf  ts  in  common  they  shall  have  one  entire  remedy,  but  where 
the  injary  is  separate  they  may  have  several  actions  \ 

The  administratrix  of  an  executor  cannot  sue  for  the  double 
vahie  of  lands  held  over  after  notice  to  quit,  under  a  demise 
from  the  testator,  without  taking  out  administration  de  bonU 
even  thoogh  the  tenant  has  attorned  to  her  ®. 


SECTION  VIII. 

DEBT   FOR  DOUBLE    RENT. 

Bt  11  Geo.  II.  c.  19.  8.  18,  "  if  any  tenant  shall  give  notice  of  A  tenant 

his  intention  to  quit  the  premises  holden  by  him,  at  a  time  over'^ter 

mentioned  in  such  notice,  and  shall  not  deliver  up  the  posses-  baying 

non  thereof  accordingly  at  the  time  in  such  notice  contained,  Undlord 

then  such  tenant,  his  executors,  or  administrators,  shall  thence-  n^^^*^.^ 

^  \  quit,  It 

forward  pay  to  the  landlord  double  the  rent  which  he  should  hable  to 
otherwise  have  paid,  to  be  levied,  sued  for,  and  recovered  at  ^^^ 
the  same  times  and  in  the  same  manner  as  the  single  rent  could ; 
and  such  double  rent  shall  continue  to  be  paid  during  all  the 
time  such  tenant  shall  continue  in  possession.**  It  is  observable 
that  this  act  is  distinguishable  from  4  Geo.  II.  c.  28,  which 
subjects  the  tenant  to  double  the  yearly  value  when  the  landlord 
gives  him  notice  to  quit,  whereas  by  this  act  he  is  subject 
u>  double  the  yearly  rent  when  he  himself  gives  notice. 
Whether  the  tenancy  be  by  a  lease  or  a  parol  demise  it  is 
within  the  above  provision.  The  tenant*s  notice  need  not  be  in 
writing^. 

But  this  statute  only  applies  to  those  cases  where  the  tenant 
has  the  power  of  determining  his  tenancy  by  a  notice,  and 


V.  Hall,  1  Bing.  N. 
a  7I&    1  Hodg«i,  170. 

*  P0r   euriam^     in    Catting   v. 
Dcfby,  2  BL  1077- 

*  Tingfey  o.  Brown,  1  B.  &  P. 
310. 

*  TimmiuBv*  Rowliaon,  3  Burr. 
1003.  This  act  is  penned  diiferently 
tnm  t*»*4  of  4  Geo.  II.  c.  28,  and 
MBii  to  have  been  designed  to  lay 


a  lew  restraint  upon  the  notice  to  be 
given  by  the  tenant  than  the  4  Geo. 
II.  had  laid  upon  the  landlord,  in 
obliging  him  to  give  notice  in  im/- 
ing;  and  the  reason  is  much  stronger 
for  obliging  landlords  to  give  notice^ 
in  writing ;  for  landlords  generally 
eon  write,  tenants  in  the  country 
very  seldom  can.  Per  WUmoty  J.,  tdL 

iGoa 
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where  he  has  actually  given  a  valid  notice  sufficient  to  deter- 
mine such  tenancy,  or  the  insufficient  notice  has  heen  assented 
to  hy  the  landlord  in  writing  ■•  There  must  he  some  time  fixed 
in  the  notice  to  hring  it  within  the  statute ;  a  notice  that  the 
tenant  will  quit  as  soon  as  he  can  get  another  situation  will  not 
enable  the  landlord  to  recover  double  rent  though  the  tenant 
had  got  another  situation  \  In  an  action  for  double  rent  00 
the  statute,  for  holding  over  after  notice,  the  jury  may  find  for 
so  much  as  the  tenant  appears  to  have  overheld,  without  refer- 
ence to  the  sum  demanded,  so  that  it  be  not  more  than  that 


sum 
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Of  the  1  • — Of  the  nature  and  requisites  of  a  bond.']     A  bond  is  a  deed  or 

nature  of  a  instrument  under   seal  whereby  one  person   binds  himself  to 


*  Johnston  v.  Uuddleston,  TD.Sc 
R.  411.  4  B.  &  C.  922.  Declaration 
in  replevin,  avowry  for  double  rent 
of  premises  of  which  plaintiff  was 
tenant  from  year  to  year  to  defend- 
ant, and  which  he  held  over  after 
the  expiration  of  his  own  notioe  to 
quit.  Plea  in  bar,  that  the  notioe 
was  not  in  writing,  and  was  given  less 
than  six  months  before  the  day 
therein  mentioned  for  quitting  pes- 
session.  Replication,  admitting 
the  allegations  in  the  plea,  but  aver- 
ring that  the  demise  was  by  parol, 
and  that  defendant  reoognised,  as- 
sented to,  and  adopted  the  notice. 
On  demurrer  to  the  replication, 
held,  first,  that  the  tenancy  was 
was  not  determined,  the  notice  to 
quit  being  insufficient,    and  there 


being  no  surrender  in  writing,  or  by 
operation  of  law  within  the  statute 
of  frauds.  Second,  that  the  landlonl 
was  not  entitled  to  double  rent  under 
1 1  Geo.  II.  c.  19.  s.  18.  And  third, 
that  under  this  avowry,  he  could 
not  recover  the  single  rent,  it  not 
being  part  and  parcel  of  the  doable 
rent  avowed  for.  id. 

^  Farrance  i^  Elkington,  2  Camp. 
691.  The  landlord  has  a  remedy 
under  this  statute  by  distress  as  weU 
as  by  action.  Timmins  v.  Rowlison, 
Johnston  o.  Huddleston,  supra.  But 
he  has  no  right  to  distrain  for  doable 
rent  upon  a  weekly  tenant  who  holda 
over  after  notice  to  quit.  SoIKTan 
r.  Bishop,  2  C.  &  P.  369. 

'  Anon.  Lofft.  276. 
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■otber  to  pfty  a  sum  of  money  or  to  perfonn  or  sufler  lome 

fotiadar  act  or   thing  at  an    appointed  time.      The  person 

wfco  tku  heeomes  bound  is  called  the  obligor  and  the  party  to 

vkna  die  bond  is  giren  is  called  the  obligee.     If  the  bond  be 

merely  for  the  payment  of  a  sum  of  money,  it  is  called  a  single 

bill  or  bond  gmqdex  ob^gatio  ;  but  there  is  generally  a  condition   Condition. 

in  die  natore  of  a  defeasance  *  annexed  to  it,  the  performance 

of  'which  diicfaarges  the  obligation  ;  as  to  pay  rent  or  perform 

ooTcnaats  eontained  in  a  deed,  or  repay  a  principal  sum  of 

noMy  borrowed  of  the  obligee,  with  interest,  which  principal 

<im  is  generally  one  half  of  the  penal  sum  specified  in  the 

bond.    If  the  condition  be  performed  the  bond  becomes  void, 

odicrwise  it  becomes  forfeited  and  absolute  in  law  ^. 

No  particular  form  is  necessary  to  constitute  a  bond ;  any  Form  of  a 
words  whidi  create   an   obligation,   or  which   amount   to  an  ^^^"^ 
atkaowledgment  of  a  debt,  will  be  sufficient,  as   *'I,  {O,  S.) 
do  promise  to  pay  to  N.  I/.,  in  December  next/*  &c.,  or  any 
film  of  expression  to  that  efiect,  written  or  printed  on  paper, 
Tdlam,  or  parchment,  under  seal  and  duly  executed,  will  create 
a  bond  or  obligation.     It  is  essential,  however,  that  there  be  an 
obligor  and  an  obligee,  and  that  there  be  a  sum  in  which  the 
fermer  is  bound  ^.      If,  however,  there  be  any  defect  in  the 
*tatment  of  the  sum  or  of  the  parties,  the  courts  will  construe 
it  to  as  to  give  efiect  to  the  intention  of  the  parties,  if  it  can  be 
coiDecied  from  other  parts  of  the  instrument.     As,  where  a  per- 
son sdnatted  himself  to  be  indebted  to  another  in  a  certain  sum, 
to  be  psid  at  a  future  day,  and  bound  himself  to  pay  it  without 
mentioning  to  whom ;  the  court  said  that  it  should  be  intended 
tbac  be  was  bound  to  the  person  to  whom  he  acknowledged  the 
debt  to  be  due  ^.    So,  where  the  condition  of  a  bond  recited 
that  A.  was  indebted  to  B.  in  various  sums  of  money,  which 


*  A  deibuanoe  is  an  inHniment  *  Com.  Dig.  ^*  Oblig."  (A.)  8hep. 
viiidi  4e£eits  die  foroe  or  operatioa  Toneh.  66.  308.  Loggint  v.  Ti» 
tf  tome  ochcr  deed  or  estate,  and     therton,  Yek.  825. 


tiat  whidi  in  the  toiM  ifMd  is  called         <*  Langdon  v.  Oode,  3  Lev.  21. 
4  WBditioi^,  in  «nalA«r  deed  is  a  de-     Lambert  v.  Bndthwaite,  2  Stra.  945. 


Com.  Dig.  ^^Defeannoe,**  Lioyd  v.  Lord  Say  &  Sele,  10  Mod. 

A.  2  Sannd.  47.  m.  46.    Cholmondley  v,  Chislow,  2  Jac 

^  2  BL  Com.     340.     Co.    Ldtt.  &  W.  1. 
i7t  0.    Uurbt.  ca  Bonds,  1. 
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Parties  to  • 
bond. 


Delivery. 


were  all  stated  in  pounds  sterling,  and  the  obligatory  part 
merely  stated  that  the  obligor  became  bound  in  7700,  without 
stating  any  description  of  money ;  it  was  held^  that  from  tlie 
condition  the  intention  manifestly  was  that  the  obligor  should 
become  bound  in  7700  pounds,  and  that  the  word  pounds 
might  therefore  be  supplied  *. 

With  regard  to  the  parties  to  this  instrument^  no  person  who 
is  under  a  legal  disability  to  contract  or  to  enter  into  a  covenant 
can  become  an  obligor  ^.  But  a  feme  covert,  an  infant,  idiot, 
Reqniiites.  or  lunatic  may  be  an  obligee  ^.  The  requisites  essential  to  the 
execution  of  a  covenant  (which  have  been  allready  noticed)  ^^ 
are  in  general  applicable  to  that  of  a  bond.  If  a  bond  be  exe- 
cuted in  a  foreign  country,  where  no  seal  is  required,  it  may 
be  enforced  in  this  country  on  proof  of  the  formalities 
requisite  in  such  country  being  complied  with  *.  A  bond,  like 
any  other  deed,  takes  efiect  from  the  delivery ;  it  is,  therefore, 
no  objection  to  its  validity  that  it  be  not  dated,  or  that  it  bear 
a  false  or  impossible  date.  A  delivery,  however,  may  be  to  & 
third  party,  to  hold  pursuant  to  an  agreement  entered  into  at  the 
time  of  the  execution,  until  certain  conditions  be  performed  on 
the  part  of  the  obligee,  in  which  case  it  is  called  an  etcroir^ 
that  is,  a  scrawl  or  writing,  which  is  not  to  take  effect  until  the 
conditions  be  performed ;  if,  however,  the  instrument  be  deli« 
vered  to  the  obligee  himself,  it  will  take  effect  immediately 
though  the  conditions  may  not  have  been  performed  '. 

A  bond  executed  with  the  usual  formalities,  may  operate  as  a 
deed  in  pnxsenti^  although  at  the  time  of  such  execution  it  was 
expressly  agreed  that  it  should  not  take  effect  until  a  certain 
event  had  happened,  and  the  intention  of  the  parties  at  the  time 
of  execution,  is  a  question  of  fact  for  a  jury  on  the  whole  evi- 
dence 8^. 


When  an 
escrow. 


'  Coles  0.  Huhne,  8  B.  &  C.  568. 
See  Waugh  r.  Russell,  1  Mareb, 
214.  £«|)arteSymonds,  lCk>z,  200. 
Targus  r.  Paget,  2  Ves.  194.  Hul- 
bert  r.  Long,  Cro.  Jac  607. 

^  See  ante^  339.  We  have  seen 
that  an  infant  may  bind  himself  in  a 
single  bill,  for  necessaries,  anie^  340. 
1  Inst.  172. 


^  Vin.  Ab.  Baron  &  Feme.  Bac 
Ab.  Oblig.  (D.)  2. 

^  Ante^  702* 

*  Adam  r.  Kerr,  1  B.  &  P.  300. 

'  2  Bl.  Com.  307.  Vin.  Ab.  Faiu 
(O.)  Co.  Litt.  36.  e.  Shep.  Touch. 
59. 

«  Afurray  u.  Stair  (Earl),  3  D.  & 
R.  278.    2  B.  &  C.  82. 
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%.^^0f  the  Miamp^  A  bond  must  not  only  be  duly  executed, 
JMrt  it  must  be  properly  stamped ;  for  otherwise  it  will  not  be 
sdnussible  in  evidence  for  any  purpose  beneficial  to  the  party 
producing  it,  and  consequently  it  cannot  be  enforced*. 

The  stamp  duties  are  at  present  regulated  by  the  56  Gea  III. 
c  184.,  which  contains  the  following  scale  for  bonds : — 

Bond  in  England,  and  personal  bond  in  Scotland,  given  as  a 
lecority  for  the  payment  of  any  definite  and  certain  sum  of 

money. 

£ 

Not  exceeding 50 

Exceeding £50  and  not  exceeding..     1 00 

100  200 

200  300 

300  500 

500  1,000 

1,000  2,000 

«,000  3,000 

3,000  4,000 

4,000 5,000 

5,000  10,000 

10,000  15,000 

15,000  20,000 

Exceeding 20,000  

Bond  given  as  a  security  for  the  payment  or  repayment  of 
any  sum  or  sums  of  money  to  be  thereafter  lent,  advanced, 
or  paid,  or  which  may  become  due  on  an  account  current, 
tflgether  with  any  sum  already  advanced,  or  due,  or  without, 
as  the  case  may  be,  where  the  total  amount  of  the  money  secured, 
or  to  be  ultimately  recoverable  thereupon,  shall  be  uncertain 

and  without  any  limit ;C25     0     0 

Bond  not  otherwise  charged,  nor  exempted  from 

all  stamp  duty ...••         1  15     0 

Where  any  such  bond,  together  with  any  sche- 
dule, receipt,  or  other  matter  put  or  indorsed 
thereon,  or  annexed  thereto,  shall  contain  2160 
words   or   upwards,  there   shall  be  charged  for 

'  23  Oeo.  III.  c.  49.  s.  14,  con-     t.  8.    Whitwell  r.  IKmadale,  Peake, 
tiiUMd  l»y  the  65  Geo.  III.  c.  181.      167.    2  Stork*  £v.  771* 


£ 

«• 

d. 

1 

0 

0 

1 

10 

0 

2 

0 

0 

3 

0 

0 

4 

0 

0 

5 

0 

0 

6 

0 

0 

7 

0 

0 

8 

0 

0 

9 

0 

0 

12 

0 

0 

15 

0 

0 

20 

0 

0 

%5 

0 

0 
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time  of  the  execution,  if  it  bear  a  proper  ttamp  when  it  is  pro- 
duced at  the  trial  it  is  sufficient  *. 


In  the  oon- 
■tmction  of 
bonds,  the 
oouitwill 
give  effect 
to  the  in- 
tention of 
thepartiei. 


3. — Construction  of  bondsJ]  In  the  construction  of  bonds  the 
courts  are  in  general  guided  by  the  same  rules  as  in  the  con- 
struction of  covenants  \  They  will  endeavour  to  give  effect  to 
the  intention  of  the  parties,  as  far  as  it  can  be  collected  from 
the  instrument  itself.  A  single  bill  or  bond  is  always  taken 
most  strongly  against  the  obligor,  but  the  condition  being  for 
his  benefit,  is  construed  most  strongly  in  his  favour  ®.  When 
the  intention  of  the  parties  is  manifest,  the  court  will  supply  an 
accidental  omission,  and  transpose  or  reject  insensible  words  ^. 
Where  the  condition  of  a  bond  was,  that  if  the  obligor  did  not 
pay  a  certain  sum  to  the  obligee,  then  the  obligation  to  be  void, 
such  an  error  was  not  permitted  to  defeat  the  apparent  inten- 
tion •. 

The  father  of  two  illegitimate  children  executed  a  bond,  con- 
ditioned for  the  payment  of  an  annuity  of  30/.  for  the  support 
of  them  and  their  mother  during  their  joint  natural  lives;  or  in 
case  of  the  death  of  the  children,  during  the  natural  life  of  the 
mother ;  one  of  the  children  died :  the  court  said  that  the  in- 
tention of  the  obligor  evidently  was  to  provide  for  the  mother 
as  well  as  the  children ;  and  therefore  so  long  as  the  mother 
only,  or  either  of  the  children  were  living,  he  was  liable  on  the 
bond  ^  Where  the  condition  of  a  bond,  after  reciting  that  the 
obligor  was  about  to  marry  A,,  a  widow,  and  thereby  became 


*  R.  V.  the  Biahop  of  Chester, 
Stnu  624.  Rogers  r.  James,  7  Taunt. 
147.  Burton  V.  Kirkley,  7  Taunt. 
174.  Most  instruments  (except  bills, 
notes,  receipts,  and  policies)  may, 
though  unstamped,  or  stamped  with 
an  insufficient  stamp,  be  properly 
stamped  on  payment  of  the  proper 
duty,  and  bL  penalty.  48  Geo.  III. 
c.  14.  s.  2.  See  66  Geo.  III.  c  184. 
The  court  will  enlarge  the  time  for 
shewing  cause,  in  order  to  give  a 
party  time  to  get  a  proper  stamp 
imposed.  Doe  v.   Roe,  6  B.  &  A. 


76a  Chitt.  Statutes,  939.  And  see 
Doe  d.  Dyke  v.  Whittingham,  4 
Taunt.  20. 

^  See  ante,  613. 

^  Shep.  Touch.  376.  3  Leon.  70. 
Hurlst.31. 

0  Coles  r.  Hulme,  8  B.  &  C  668. 
antej  731. 

"  WeOs  V.  Wright,  2  Mod.  285. 
Vernon  v.  Alsop,  1  Lev.  77*  Hurlat. 
32. 

f  James  o.  Tallent,  1  D.  &  R. 
648.     6  B.  &  A.  889* 
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possessed  of  ber  stock  in  trade,  and  that  it  was  agreed  that  he 
sbonld  execute  a  bond  to  pay  the  children  of  ^.  by  her  former 
hasband    SOOL  within  twelve  months  after  her  death,  in  the 
erent  thereinafter  specified,  was  that  **  if  the  obligor  should 
within  twelve  months  after  the  decease  of  A,  pay  to  his  children 
3002.,  if  upon  an  account  taken  the  stock  in  trade  and  effects  in 
the  business  (if  then  carried  on  by  the  obligor)  should  amount  to 
400L ;  but  in  case  upon  such  account  to  be  taken,  the  stock  in 
trade  should  amount  to  less  than  400/.,  then  if  the  obligor  should 
pay  to  the  children  of  A.  120/.  the  bond  should  be  void."   The 
obligor  having  ceased  to  carry  on  the  business  before  the  death 
of  ji.f  and  there  being  no  stock  in  trade  when  she  died ;  the 
court  held,  that  he  was  not  liable  on  his  bond,  for  according  to 
the  true  construction  of  the  condition^  the  obligor  was  not  at 
all  events  bound  to  carry  on  the  business.     According  to  the 
true  construction  of  the  bond,  he  was  to  have  an  option  to  carry 
oo  the  business  or  not  K      Where  a  bond  was  given  to  commis- 
sicMiers  of  sewers  by  a  collector  of  rates,  conditioned  for  ren- 
dering a  fiuthful  account  and  paying  to  the  commissioners  all 
monies  already  received,  or  which  should  thereafter  be  re- 
ceived; the  condition   was  construed    to    extend  to  monies 
received  by  the  collector,  by  virtue  of  a  rate  made  by  the  com- 
missioners acting  under  the  commission  which  expired  before 
the  execution  of  the  bond ;  for  the  language  of  the  bond  ex- 
tended to  all  monies  received  by  the  collector,  and  such  con- 
struction was  conformable  to  the  character  of  the  commissions, 
and  the  duties  which  the  collector  was  intended  to  perform^. 
But  where  a  bond  was  conditioned  that  a  collector  of  church  and 
poor's  rates  should  produce  a  faithful  account  to  the  obligees  or 
their  successors,  for  monies  which  might  be  received  by  him, 
or  come  to  his  hands,  pursuant  to  and  in  execution  of  his  said 
office  of  collector ;  held,  that  the  obligor  was  not  answerable  for 
monies  received  by  him  on  account  of  any  year  subsequently  to 
that  in  which  the  obligees  were  in  ofHce^ 
The  condition  of  a  bond  is  frequently  preceded  by  a  recital  Redud  in 


*  Bmwiik  r.  SwindeUs,  5  B.  &     35. 

Ad.  914.  3  Nev.  &  M.  159.  °  Ijeadley  v.  Evans,  2  Bing.  32. 

*  SaoDders  v.  Taylor,  9  B.  &  a     9  Moore,  102. 
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the  oondi-  of  expliuuitory  facts,  which  in  general  will  operate  to  control 
timei  qw-  the  condition.  There  is  a  difference  between  where  the  thing  is 
^^^  "^^  recited  in  the  condition  in  general  words,  and  where  in  particu" 
lar  words.  **  If  the  condition  contains  a  generality  to  be  done^ 
the  party  shall  not  be  estopped  to  say  there  was  not  any  such 
thing.  But  in  all  cases  where  the  condition  of  a  bond  has  re- 
ference to  any  particular  thing,  the  obligor  shall  be  estopped  to 
say  that  there  is  no  such  thing  K  The  recital  of  a  receipt  of 
certain  monies  due  to  the  obligee  will  preclude  the  obligor  from 
pleading  that  he  never  received  such  monies  ^. 

A  defendant  having  executed  a  bond  describing  himself  as 
*^  T,  B,  of  C,  in  the  county  of  N,  Esq. :"  held,  on  judgment 
of  outlawry  and  error  assigned  thereon,  that  by  his  own  de- 
scription of  himself  in  the  bond,  he  was  estopped  from  saying 
that  he  was  not  properly  described  in  the  writ,  "  of  a  town« 
hamlet  or  place,"  within  the  words  of  the  statute  of  additions, 
1  Hen.  V.  c.  5.  ^  The  obligor  of  a  bond  conditioned  for  the 
payment  of  rent,  at  the  rate  of  170^.  a  year,  "according  to  an 
indenture  of  lease,"  is  estopped,  in  an  action  on  the  bond,  from 
saying  that  the  rent  reserved  by  the  indenture  was  140^  a  year, 
though  such  was  in  fact  the  case^.  An  obligor  sued  on  a 
bond  reciting  a  certain  consideration^  is  estopped  from 
pleading  that  the  consideration  was  different,  unless  he  can 
make  it  appear  by  his  plea,  that  the  real  transaction  was 
fraudulent  or  unlawful  *.  If  a  bond  in  its  recital  refers  to  a 
bill  of  exchange  as  the  principal  security,  the  bond  may  be 
construed  to  be  only  a  collateral  security,  although  it  is  a  spe- 
cialty, and  of  a  higher  nature  than  the  bill,  which  is  only  a  simple 
contract  debt  ^ 
But  a  bond  taken  in  the  penal  sum  of  1000/.  cannot  be  re- 


*  1  Rollers  Ab.  872.  (Estoppel,  P.)  328.   5  B.  &  A.  682. 

dted  in  1  Ad.  &  ElL  801.  1  Saund.  *  Lainton  r.  Tromere,  3  Ner.  & 

216.    Com.  Dig.  (Estop.  E.  2.)  M.  008.    1  Ad.  &  £11.  792. 

^  Shelly  V.  Wright,  Willes,  9.  *  Hill  i;.   the    Manchflster    and 

Fletcher  v.  Farrer,  RolL  Ab.  (Es-  Salford    Water  Works    Ckunpany, 

topp.  P.)   Hosier  o.  Searle,  2  B.  &  2  B.  &  Ad.  644. 

P.  299.  '  Ireland  (Bank oQ  t^  Bensford, C 

'  Bonner  r.  Wilkinson,  1  D.  &  R.  Dow.  234. 


^^  soot,  by  a  recital  in  cfie  condition  that  the  parties  had 

^^totificate  a  l»ond  in  tUc  sum  of  6(M.  • 

vW  ttteal  of  Ike  coodiUon  €>€  an  indemnity  bond  may  be 
.«j|*«Md  ^y  the  recitals,  Choiigli  the  words  of  the  condition 
«(Q(tftlir|er  liability  tKaua  tlie  recitals  contemplated  The  EB 
("dtiM  of  a  bond,  reciting  tliat  the  defendant  had  agreed  ^ 
«i&  the  ^Uoktiffs  to  collect  their  revenues  from  **  time  ^® 
to  tine  foe  tweWe  montlas  ^*'  and  afterwards  stipulating  that  ^ 
**  at  tU  timet  thereafter  dnring  the  continuance  of  such  his  em-  ^ 

a06 


piojooit,  ind  for   so  long    ais    lie   should  continue  to  be  em<- 

floyed,"  he  would  justly    account  and  obey  orders,  &c.,  con- 

Saa  the  ohliga^on  to  the  period  of  twelve  months  mentioned  in 

die  Ratal®.  So  iwhere  the  conditioD,  after  reciting  that  the  plain^ 

tiffhad  appointed  T.  to  an  office  Jar  ike  term  of  nx  momth*  was, 

that  i£  ^  laid  T.  did  and  ^nronld,  during  all  the  time  that  he  should 

contanue  in  the  office*  duly  and  faithfully  observe  the  condition 

of  the  hond ;  it  was  hdd*   that  the  condition  referred  to  the 

recital,  hy  wldch  the  defendant  was  bound  only  for  six  months  ^. 

So  where  die  hood  recited  that  the  defendant  was  the  receivM* 

oC  a  certain  company  at  Bristol,  and  was  conditioned  for  truly 

MQcoonting  for  all  sunia  received  by  him ;  a  breach  stating  that 

Ykc  had  received  money  and  did  not  account  for  it,  was  held  bad, 

an  it  apipeaied  hy  die  recital,  that  he  was  only  bound  to  receive 

at  a  particular  place  in  the  exercise  of  his  appointment 

But  the  recital  will  not  qualify  the  condition,  if  it  ap<- 

peassfrom  the  whole  instrument  the  parties  did  not  so  intend  it  ^ 

Wherever  there  is  a  recital  in  the  condition  of  a  bond,  that  a 

peraon  is  appointed  to  an  o£Sce«  though  the  bond  be  conditional 

far  the  due  collection  by  that  person  in  such  office  of  taxes, 

ratesy  or  the  like,  at  all  times  thereafter  ;  yet,  if  the  office  is  an 

anBiml  one,  a  due  collection  for  one  year  is  a  compliance  with 

the  ooodition  B. 


Ing^ciby  r.  fivift,  10  Bing.  84.  '  Horton  v.  Day,  dtsd  2  Saund. 

FcunI  «•  Sonunersst,  4  Taunt.  414. 

'  Paricer  v.  Wise,  6  M.  &  S.  939. 

liverpdol  Wat«r  Worki  Com.  >  Peppin  o.  Cooper,  2  B.  &  A. 

V.   Atkisioii,    and  Same  v.  431.     Haitdl  v.  liong,  2  M.  &  S. 

,6Eait,507-  2Smlth,8S4.  309.      Wafden    of    St.   SaTiourVi 

^  AriUi8tOB».M«rricke,2Sannd.  Soathwark  v.   Bostock,  8    N.    R. 


4lt ;  vUdi  is  eooBidorad  a  Isadoig     176.  f  Saimd.  416.  a.  6th  ea. 
cMaanddbfoiilaet. 
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The  preceding  cases  establish  that  when  the  recital  definitely 
makes  out  the  time  for  which  a  surety  shall  be  liable,  it  is  not 
to  be  extended  by  any  subsequent  general  words;  but  where 
the  recital  in  the  condition  of  an  indemnity  bond  professed  to 
state   the  agreement  between  the  parties^  and  a  new  subject 
fnatter  was  afterwards  introduced,  it  was  held,  that  the  re- 
sponsibility of  the  surety  was  not  confined  to  the  limits  spe- 
Redtal         cified  in  the  recital  * ;  and  though  the  recital  may  operate  in 
JJ^^  "v^  restraint  of  the  condition^  it  cannot  affect  the  obligatory  part 
ligatory        of  the  bond ;  as  where  the  condition  of  a  bond,  executed  by  the 
^^  principal  and  two  sureties  in  the  penal  sum  of  1000^,  con- 

tained a  recital  that  the  obligor  had  taken  a  farm  of  the  plain- 
tiff (the  obligee),  subject  to  the  payment  of  rent  reserved  in 
a  lease  of  even  date  with  the  bond,  and  that  it  had  also  been 
agreed  by  the  obligor  and  the  plaintiff  that  the  obligor  should 
enter  into  a  bond  with  two  sureties  in  the  penalty  of  500/.  for 
the  due  pa3rment  of  the  rent.  Rent  having  been  (bund  by  a 
jury  to  be  due  to  the  plaintiff  to  the  amount  of  740/.,  the 
court  refused  to  reduce  the  verdict  to  500/.,  to  which  only  it 
was  contended  the  sureties  could  be  liable  by  virtue  of  the  reci- 
tal in  the  condition  \ 

Theobli-  4* — LiahiUty  of  the  obligor.']  When  the  bond  is  forfeited  by 

gmr  is  only    |^  breach  of  the  condition,  the  penalty  is  the  debt  in  law ;  and 

theanumnt  the  true  measure  of  the  obligor's  liability,  for  though  it  waa 

nalty^i^     once  considered  ^  that  damages  might  be  recovered  for  more 

costs.  than  th^  amount  of  the  penalty,  it  is  now  clearly  settled  that 

both  at  law  and  in  equity,  the  obligee  cannot  recover  more 

damages  against   the  obligor  for  a  breach  of  the  condition  of 

the  bond,  than  the  amount  of  the  penalty  and  costs,  though 

he  may  have  sustained  damages  far  exceeding  that  amount  ^. 

When  in-     But  in  an  action  on  a  judgment  recovered  on  a  bond,  interest  may 
terest  may 

*  Sansom  V.  Bell,  2  Camp.  39.    3     Bnmgwin  v.  Perrot,  S  BL    1190. 
Sannd.  41 6.  a.  Clarice  v.  Seum,  6  Ves.  414.    Mack. 

^  Ingleby  v*  Mousley,    3  M.  &  worth   v.    Thomas,    6   Ves.    3S9. 

Scott,  488.  Hughes  v.  Wynne,  1  Myl.  &  K.  20. 

^  Lord  Lonsdale  v.  Church,  2  T.  But  see  Orant  r.  Orant,  3  Ruaa. 

B.388.   Hurlstone  on  Bonds,  107*  1  A98.     Judwine  v.  Agate,    3  Sim. 

Saund.  58.  a.  129,  where^  under  certain  dicam. 

*  Wilde  V.  Clarkson,  6  T.  R.  303.  stances,  a  court  of  equity  decreed  to 
Hifler  v,  Ardley,   3  C.  &  P.  12.  the  plaintiflF  more  than  the  penalty. 
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be  recoTered  in  damages  beyond  the  penalty  of  the  bond  \    So  ^  '^^ 

if  the  penalty  is  contained  in  any  other  instrument  than  the 

bond,  damages  may  be  recovered  beyond  it,  for  the  plaintiff 

bis  his  option  to  sue  for  the  penalty  or  for  the  breach  of  con- 

dition  \     If  a  bond  be  conditioned  to  pay  seyeral  sums  of 

money  at  different  days,  debt  will  lie  immediately  on  de&ult 

of  payment  at  either  of  the  days,  for  the  condition  is  thereby 

broken  «.    In  general  the  obligee  may  be  holden  to  bail^  except  on 

replevin  and  bail  bonds ;  but  though  the  penalty  is  the  debt 

in  law^  yet  where  a  bond  is  conditioned  for  the  payment  of 

money,  the  obligor  should  be  arrested  only  for  the  sum  really 

due  by  the  condition,  or  if  the  bond  be  for  the  performance  of 

covenants  or  to  indemnify,  he  should  be  arrested  only  for  the 

amount  of  damages  sustained  ^.  In  debt  on  a  bond,  conditioned 

for  pa3rment  of  the  same  sum  as  the  penalty^  wUh  intereii ; 

held,  that  the  jury  might  give  interest  by  way  of  damages  for 

the  detention  of  the  debt  ^    A  bond  whereby  the  obligor  bound 

himself  ^  in  the  sum  of  20^.  to  be  paid  yearly/'  is  not  like  a 

bond  with  a  penalty  which  can  be  forfeited,  and  so  become  a 

debt  in  law  ^ 

At  common  law  the  obligee  might  have  had  execution  for 
the  whole  amount  of  the  penalty,  though  far  exceeding  the 
sum  really  due,  and  the  obligor  could  only  obtain  relief  by  re« 
sorting  to  a  court  of  equity.    To  remedy  this  inconvenience  GbUm 
die  4  Ann.  c.  16.  s.  IS,  enacted,  "that  if  at  any  time  pend-  ^^gedon 
ing  an  action  on  a  bond  with  a  penalty,  the  defendant  shall  ^°^®^ 
bring  into  the  court  where  the  action  shall  be  depending  the  and  in- 
principal  and  interest,  together  with  the  costs  incurred;  the  ^•^*- 
money  so  brought  in  shall  be  taken  in  full  satisfaction  and  dis- 
charge of  the  bond ;  and  the  court  shall  and  may  give  judg- 
ment to  discharge  every  such  defendant  from  the  same  ac- 
cordingly.*' 

In  an  action  on  a  bond  conditioned  for  the  performance  of  Stayof 

*>roo6Cd- 


mgs. 


•  M^Chire  V.    Dnnkin,    1  East,         "  Hatfield  r.  Linguard,  6  T.  R. 

436.    1  Sannd.  58.  c  217- 

* /A    Harrison    v.   Wright,  IS         •  Francis ».  Wilson,  R.&  M.  105. 

East  343>  Liiiledale* 

•  CoaMsr.  Hewitt,  iWiU.  80.  B.          '  Morrant  v.  Gougb,  7  B.  &  C. 
N.  P-  1C8.  206.     I  M.  &  B.  41. 
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Baortgage  eorenants,  the  court  ordered  prooeedings  to  I 
stayed  on  payment  of  the  principal  and  intereat,  and  coata, 
be  computed  and  taxed  by  the  master  K  But  proceedings,  w 
not  be  stayed  if  the  whole  sum  lor  which  the  bond  is  aeciiri 
be  not  due ;  as  if  it  be  conditioned  for  die  payment  of  an  ai 
nuity,  or  of  money  by  inatalraents  ^.  As  where  a  bond  wi 
conditioned  for  the  payment  of  a  principal  sum  in  the  ye 
1820,  with  interest  in  the  mean  time  half-yearly;  aa  acti< 
haying  been  brought  for  the  penalty  upon  a  breach  of  the  coi 
dition  in  non-payment  of  half  a  year's  interest  4m  the  29th 
September,  1817,  the  court  refused  to  stay  the  proceedinj 
before  judgment  on  payment  of  the  interest  due  and  coata  ^. 

Where  a  bond  was  conditioned  to  pay  165/.  by  certain  ti 
Btalments,  until  the  whole  should  be  paid,  but  if  de£sult  wi 
made  in  paying  any  one,  the  obligation  was  to  remain  in  forc< 
an  action  having  been  brought  upon  the  bond,  in  omsequen* 
of  a  default  in  payment  of  the  second  instalmenti  a  judge  o 
dered  that,  on  payment  of  the  15L  and  costs,  proceediuj 
should  be  stayed ;  held,  that  the  judge  had  no  power  to  mal 
such  order  ^. 

But  under  such  circumstances  execution  will  be  reatraim 
to  the  arrears  then  due,  and  the  judgment  shall  stand  as  a  » 
curity  for  future  arrears  ®. 

A  bond,  conditioned  for  the  payment  of  a  certain  sum  wi 
interest,  may  be  put  in  suit  without  a  previous  demand 
payment ;  fbr  the  obligation  to  pay  arises  from  the  executii 
of  the  bond '.  But  it  is  otherwise  in  case  of  a  bond  with 
penalty  to  secure  the  performance  of  a  collateral  act  f .  Ther 
fore  where  the  condition  of  a  bond  is  to  pay  a  less  aum  < 
demand,  it  is  necessary  to  prove  a  demand  before  acti< 
brought  ^. 
Indemnity  If  a  party  bind  himself  generally  to  indemnify  another  Ire 
the  consequences  of  a  particular  act,  or  against  the  acts  of 

*  Skinner  v,  Staoey,  1  Wils.  80.  Judd  v.  Evans,  6  T.  R.  399. 

*  Oowlett  V.  Hariforth,  2  Bl.  95a  ^  Oibbs  t*.  Southam,  3  Nev.  St : 
Tighe  t?.  Crafter,  2  Taunt.  S87>  1^.    S  B.  &  Adol.  911. 

*  Van  Sandau  r. ,  1  B.  &  A.  «  Per  LitUedale^  J.,  id.  913.    i 

214.  Litt.  208.  b. 

*  Naylor  v.  Mopsey,  4  Dowl.  e69.  •»  Carter  r.   Rinjf.  3  Camp.  4{ 

*  Ogilrie  v.  Foley,  2    Bl.    1111.  EUenboroiiph, 
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diird  penon,  the  obligee,  on  being  damnified,  is  immediately 
entitled  to  be  reimbursed,  and  be  may  sue  on  tbe  bond  without 
giTiDg  notice  to  the  obligor  of  its  being  forfeited  *.     Where  the 
iDdcmnity  is  given  as  a  security  for  money  advanced,  it  fire- 
qoently  beoomea  questionable  whether  the  guarantee  is  con- 
tinning.      Where  a  bond  conditioned  to  indemnify  and  save 
harmless  the  obligees,  for  **  such  sums  as  they  in  their  banking 
business  should  within  ten  years  advance  or  pay  or  be  obliged 
to  advance  or  pay  for  or  on  account  of  their  accepting,  dis- 
oonnting,  &c.,  any  bill  of  exchange,  notes,  &c.,  which  A.  B. 
should  from  time  to  time  draw  upon  or  make  payable,  &c.,  at 
dim  hoQse ;  and  also  other  sums  which  they,  within  the  period 
aforesaid,  should  otherwise  lay  out,  pay,  &c.,  on  the  credit  of 
the  said  A,  B.  or  on  his  account ;   and  also  all  such  wages  and 
aUowanees  for  advancing,  paying,  &c.,  such  bills,  &c.,  advances, 
payments,  &c.,  engagements,  and  accommodations  not  exceed- 
ing the  sum  of  5,000/.  in  the  whole,  together  with  interest  on 
such  advances,"  &c. ;  it  was  held,  to  guarantee  running  accounts, 
and  not  satisfied  by  the  first  payment  of  5,000/.  ^ 

A  bond  conditioned  to  save  A,  harmless  from  all  actions, 
legal  proceedings,  and  costs,  &c.,  which  might  be  the  conse- 
quence of  A.*B  delivering  over  to  the  defendant  a  bill  of 
exchange,  part  of  the  proceeds  whereof  a  third  person  was 
entided  to,  is  forfeited  by  a  payment  over  by  A,  to  such  third 
persoo  of  his  share  of  the  proceeds,  upon  his  demanding  the 
same,  without  his  bringing  any  action ;  although  A.  gave  no 
notice  of  the  payment  to  the  defendant  <^. 

A  bond  to  indemnify  a  parish  against  a  pauper,  is  forfeited, 
though  the  parish,  to  avoid  the  expense  of  removal,  choose  to 
pay  a  weekly  sum  for  his  maintenance  in  another  parbh  ^, 

An  undertaking  to  indemnify  against  any  act  or  engagement, 
will  extend  to  any  expense  incurred  by  the  obligee  by  virtue  of 
such  act  or  engagement.  As  where  the  bond  was  conditioned 
to  indemnify  a  husband  against  his  wife's  debts  ;  it  was  held, 


•  Cutler  r-  Southern,   1  Saund.      Marlborough  (Duke  of),  2  M.  ft  S. 
lift.    OiaUoner  e.  Walker,  1  Burr.      !& 
517.  "^  Ker  V.  Mitcfaell,  2  Chit.  487- 

»  WiUiMMn*  f.  Raw'lineon,  3  Bing.         *  Allan    v,   Fozhall    (Bart.)^    2 
71.     H.  A  M.   233.      See  Kirby  n.      Black,  1 177- 

n  2         • 
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that  the  obligor  was  liable  for  the  expenses  incurred  by  the 
obligee  in  an  action  for  necessaries  supplied  to  the  wife  K 


Extent  of 
liability  of 
a  surety* 


When 
there  is  a 
cbangein 
the  situa- 
tion of  the 
obligee. 


5. — Liability  of  a  surety^]  The  liability  of  a  surety  will  not 
be  extended  beyond  the  scope  of  his  engagement,  as  under- 
stood at  the  time  he  entered  into  it  K  It  has  therefore  been 
established  by  several  decisions,  that  where  a  surety  is  bound 
for  the  faithful  services  of  another  party,  or  payments  of  a 
third  party,  to  one  or  more  persons,  the  responsibility  of  the 
surety  does  not  extend  to  any  subsequent  change,  unless  an 
intention  to  that  effect  appears  in  the  instrument. 

As  where  the  condition  of  a  bond  was  that  S,,  who  was  en- 
gaged 9^  a  clerk  to  the  plaintiff,  should  faithfully  account  for 
all  monies  received  by  him  while  he  continued  in  the  service 
of  the  plaintiff,  and  the  plaintiff  aflerwards  took  in  a  partner ; 
held,  that  the  defendant  who  was  surety  only  was  not  answer- 
able for  the  fidelity  of  S,  af^er  the  partnership ;  for  the  con- 
dition was  confined  to  the  plaintiff  only  ^,  So,  it  has  been  held 
that  a  bond  with  a  condition  that  a  clerk  should  faithfully 
serve  and  account  for  all  money,  &c.,  to  the  obligee  and  his 
executors f  did  not  make  the  obligor  liable  for  money  received 
by  the  clerk  in  the  service  of  the  executors  of  the  obligee,  who 
continued  the  business  and  retained  the  clerk  in  the  same  em- 
plo3rment^.  So  where  A,  became  bound  to  B*  under  condition 
that  C,  should  truly  account  to  B.  for  all  sums  of  money  re- 
ceived by  C,  for  ^.'s  use,  and  C.  afterwards,  with  ^.*s  know- 
ledge, took  Z).  as  his  partner ;  it  was  held,  the  guarantee  should 
not  extend  to  sums  of  money  received  by  C.  for  ^.'s  use,  afler 
the  formation  of  the  partnership  «.  So  where  a  bond  was  given 
to  A.f  B,,  C,  &c.,  payable  to  them  and  their  successors,  as  the 
governors  of  the  society  of  musicians,  conditioned  to  secure 
/•  /f.'s  faithfully  accounting  with  them  and  their  successors, 
governors,  &c,,  as  their  collector ;  afterwards  the  society  was 
incorporated  by  letters  patent,  at  which  time  /.  H.  had  duly 


■  Duffield  V.  Scott,  3  T.  R.  .syiT 
Sparkes  v.  Martindale,  8  East,  5d3. 

*  Per  De  Grey,  C.  J.,  in  Wright 
r.  Russell,  2  Bl.  93&     3  Wils.  639. 

•  Wright    V,  Russell,     nupray   2 


Saund.  414. 

0  Barker  V.  Parker,  1  T.  R.  28?. 

*  Bellairs  v.  Ebsworth,  3  Camp. 
53.     EllenborouffK 
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iccounted  for  all  monies  collected  by  him,  but  after  the  in- 
corporation he  received  money  for  which  he  did  not  account ; 
hM,  that  the  obligor  of  the  bond  was  not  liable  for  such  de- 
salt of  J,  H,  man  action  on  the  bond ;  for  the  original  society 
vas  thereby  destroyed,  and  in  judgment  of  law  a  new  body  was 
caostitotedK  On  the  same  principle,  a  bond  conditioned  to  re- 
pay to  five  persons  all  sums  advanced  by  them,  or  any  of  them, 
in  their  capacity  of  bankers,  will  not  extend  to  sums  advanced, 
after  the  decease  of  one  of  the  five,  by  the  four  survivors,  the 
four  then  acting  as  bankers  \  So  where  a  bond  by  A,^  reciting 
that  B.  intended  to  open  a  banking  account  with  C,  Z>.,  and  E. 
as  his  bankers,  was  conditioned  for  payment  to  them  of  all  sums 
(rom  time  to  time  advanced  to  B,  at  the  banking-house  of  C,  D,, 
and  E. ;  held,  that  on  C's  death  such  obligation  ceased,  and  did 
not  cover  future  advances  made  after  another  partner  was  taken 
io ;  and  that  jB.,  who  was  indebted  to  the  house  at  C's  death, 
having  afterwards  paid  off  the  balance,  which  was  applied  at 
the  time  to  the  old  debt  incurred  in  C's  lifetime,  A,  was  wholly 
discharged  from  his  obligation  ®. 

The  doctrine  laid  down  in  the  preceding  cases  has  been  held  Liability  of 
to  be  equally  applicable  to  a  change  of  the  principaU;  as  where  JrheroSm 
C.  became  a  surety  for  such  sums  as  should  be  advanced  to  {•  *  change 
meet  bills  drawn  by  ^.  and  B.  as  partners,  or  either  of  them ;  dpals. 
it  was  held  that  the  obligation  did  not  extend  to  bills  drawn  by 
B.  after  the  death  of  A.^    And  upon  the  same  principle,  where 
the  defendant,  as  keeper  of  a  county  gaol,  covenanted  by  in- 
denture with  the  sheriff,  (among  other  things,)  ^*  that  he  would 
personaDy  attend  the  assizes  and  general  quarter  sessions  of 
the  county,  and  convey  prisoners,  when  ordered  to  be  removed 
by  habeas  corpus,  safely  and  without  escape,  from  the  gaol> 
to  such  place  as  the  writ  should  direct;"  and  the  defendant 
and  two  sureties  gave  the  sheriff  a  bond  for  the  due  per- 
formance o£  such  covenants ;  and  the  former  being  in  attend- 
ance at  the  quarter  sessions,  the  sheriff,  on  receiving  a  writ  of 
iabeas  carpus  for  the  removal  of  a  prisoner,  directed  a  warrant 


'  Diace  V.  Girdler,  t  N.  R.  34.  ^  Strange  r.  Lee,  3  East,  484. 

*  Wmuui  V.  Barton,    4    Taunt.         '  Simson  v.  Cooke,  I  Bing.  452. 
073L  8  Mooie,  588. 


746  DEBT.  QcHAF.  VIII. 

for  that  purpose  to  (he  defendant  and  J.  S,  '*by  him  (the 
sheriff)  for  that  time  only  thereto  specially  appointed;"  and 
/.  S.,  who  was  the  defendant's  turnkey,  proceeded  with  the 
prisoner  towards  the  place  of  destination,  but  allowed  him  to 
escupe;  held,  that  the  sheriff  having  specially  directed  the  war- 
rant to  /•  S.t  and  appointed  him  for  that  particular  purpose, 
that  neither  the  defendant  nor  his  sureties  were  liable  in  an 
action  brought  by  the  sheriff  on  the  bond  for  a  breach  of  the  cove- 
nants contained  in  the  indenture  by  the  defendant  as  gaoler  *. 

Where  a  bond  was  given  to  the  several  persons  constituting 
the  firm  of  a  banking-house,  conditioned  for  the  repayment  of 
the  balance  of  an  account^  and  of  such  further  sums  as  the 
bankers  might  advance  to  the  obligor,  one  of  the  partners  dies, 
and  a  new  partner  is  taken  into  the  firm  ;  at  that  time  a  con- 
siderable balance  is  dUe  from  the  obligor  to  the  firm ;  advances 
are  afterwards  made  by  the  bankers,  and  pajrments  made  to 
them  on  account  by  the  obligor ;  the  latter  is  credited  by  the 
new  firm  with  the  several  payments,  and  charged  with  the  ori- 
ginal debt  and  subsequent  advances  as  constituting  items  in 
one  entire  account,  and  the  balance  due  at  the  time  of  tlie 
partner's  death  is  considerably  reduced,  and  that  reduced 
balance^  by  order  of  the  obligor,  is  transferred  by  the  bankers 
to  the  account  of  another  customer,  who,  with  his  assent,  is 
charged  with  the  then  debt  of  the  obligor.  The  person  so 
charged  having  become  insolvent,  the  surviving  partners  of  the 
original  firm  brought  their  action  upon  the  bond.  Held,  that 
as  they  had  not  originally  treated  it  as  a  distinct  account  but 
had  blended  it  in  the  general  account  with  other  transactions, 
that  they  were  not  at  liberty  so  to  treat  it  at  a  subsequent 
period ;  and  that  having  received  in  different  payments  a  sum 
more  than  sufficient  to  discharge  the  debt  due  upon  the  bond 
at  the  time  of  the  death  of  the  deceased  partner^  that  the  bond 
was  to  be  considered  as  paid  ^. 
Sumy  to  a  \  distinction,  however,  has  been  taken  between  cases  where 
finn.  the  surety  is  given  to  individuals,  and  where  it  is  given  to  a 

house  ox  firm;  as  if  the  surety  be  for  the  fidelity  of  a  clerk  in  a 


*  Ryhuid  V.  Lavender,  9  Mooie,         ^  Bodenham  v.  Porohw,  9  B.  & 
71.  A.  30. 
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;  in  the  latter  case  the  surety  eontinuet  luiUa, 

a  diaiigeiBthepMtiienhip;for  thepartntrtma.. 

perpetually  changing,  and  where  a  niunher  of 

eMi  are  employed,  it  would  be  highly  inconvement  to  require 

fink  MKty  upon  every  such  change.   A  bond  given  to  a  house 

or  fina  it  an  undertaking  for  the  ckrk's  honesty  while  he  con- 

CJBKS  in  the  firm  *.     It  has  therefore  been  held,  that  a  bond 

fiicB  to  UusUiea  to  secure  the  faithful  services  of  a  clerk  to  the 

GMe  lasuraace  Company,  who  were  no  corporation,  might  be 

pot  in  suit  by  the  UMatccs  for  a  breach  of  faithful  service  com^ 

mitted  by  the  clerk  at  any  time  during  his  continuance  in  the 

ttrviee  of  the  actual  existing  body  of  persons  carrying  on  the 

under  the  same  name,  notwithstanding  any  inter- 
of  the  original  holders  of  the  shares  by  death 
or  transfer ;  the  intention  of  the  parties  to  the  instrument  being 
to  contract  for  such  service  to  be  performed  to  the 
as  a  fluctuatii^  body;  and  the  intervention  of  the  trus- 
lets  rsaaoving  all  legal  and  technical  di£5cu]ties  to  such  a  con- 
anade  with,  or  suit  instituted  by,  the  company  themselves 
a  natural  body  ^.  So  where  the  i:ondition  of  a  bond,  after 
that  if.,  ^.,  and  C  had  filed  a  bill  in  equity  against  Z). 
£.,  was,  that  the  obligee  would  pay  all  such  costs  as  the 
Court  of  Chancery  should  award  to  the  defendants  on  the  hear- 
ing of  tibe  cause;  it  was  held,  Ahbotl^  C.  2 .^  dissentiente,  "that 
the  deadi  of  J?.,  before  any  costs  were  awarded,  could  not  be 
pleaded  m  diadkarge  of  the  bond.'*<: 

Upon  the  same  principle,  the  liability  of  a  surety  (or  a  person  Surety 

to  an  office  will  be  limited  to  the  duration  of  that  ^JtJ^^ 
oo-esxensive  only  with  the  duty  required  to  be  performed,  to  an    ~ 
there  be  strong  words  to  shew  clearly  an  intention  that 
tesponsdulity  should  extend  further ;  as  if  the  office  be  an 
ofl^t  the  surety  will  be  liable  only  for  a  year,  though 
principal  continue  in  office  after  that  period. 


Thus  where  A.^  £.,  and  C.  entered  into  a  bond  as  sureties  for  Surety  of 
D.  wuSi  E^  the  condition  of  which  bond  recited  that  D.  was  on  i^^. 
a  day  appointed  collector  of  the  church  rate  of  the  parish 


*  Bwday  V.  Lucu,  1  T.  R.  291.  n.      Kut,  400.    2  Camp.  422. 

^  MoiCBlf  (Bart.)   p.  Bruhi,   12         '  KipliBgo.Tunier,5B.&A.361. 
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of  St.  Saviour's,  Southwark,  by  virtue  of  which  oflSce  he  was 
empowered  to  collect  and  receive  all  such  monies  as  weire  rated 
and  assessed  on  the  inhabitants  by  virtue  of  the  said  rate,  and 
for  which  he  was  accountable  to  the  wardens  of  the  grand  ac- 
count, and  bound  the  sureties  for  2).'8  duly  accounting  for  all 
monies  collected  or  received  by  him  on  account  of  the  above 
rate,  as  also  on  all  and  every  other  rate  or  rates  thereafter  to 
be  made  and  collected  by  him  the  said  D. ;  held,  that  the  sure- 
ties were  only  answerable  for  Z).  in  that  single  appointment,  and 
not  on  his  appointment  in  the  ensuing  year  *. 

A  bond  made  by  the  defendant's  testator  as  surety  for  E., 
with  a  condition  reciting  that  E.  had  been  and  still  was  col- 
lector of  the  land  tax,  and  all  other  taxes  and  duties  imposed 
by  several  acts  of  parliament  on  the  inhabitants  of  the  parish 
of  C  by  means  whereof  he  received  from  the  inhabitants  divers 
sums  of  money,  and  conditioned  for  the  due  payment  by  E. 
from  time  to  time,  and  at  all  times  thereafter,  to  the  receiver- 
general  of  taxes,  &c.,  all  and  every  sum  which  he  (JE.)  should 
from  time  to  time  collect  and  receive  from  the  inhabitants  of 
the  parish,  for,  or  on  account  of  any  tax  or  taxes  then  imposed, 
of  which  should  or  might  thereafter  be  imposed  on  them  by 
any  act  of  parliament,  was  held  to  be  confined  to  the  current 
year  for  which  E.  was  at  the  date  of  the  bond  collector,  although 
it  did  not  appear  on  the  condition  that  he  was  only  appointed 
for  a  year,  it  being  shown  by  the  defendant's  plea  that  the  said 
office  of  collector  was  an  annual  office,  and  held  as  such  by  E, 
at  the  date  of  the  bond,  although  by  the  replication  it  appeared 
that  E.  held  the  office  not  only  for  that  year,  but  from  thence 
to  the  time  of  exhibiting  plaintiff's  bill  ^, 

Where  the  office  of  collector  under  an  act  of  parliament  was 
an  annual  office,  and  a  bond,  after  reciting  the  appointment  of 
H*  W.  to  be  collector  under  the  act,  was  conditioned  for  the 
due  collection  by  H.  W>  of  the  rates  and  duties  at  all  times 
thereafter;  it  was  held,  that  the  due  collection  of  the  rates  for 
one  year  was  a  compliance  with  the  condition  of  the  bond. 
And  although  it  appeared  from  the  condition  of  the  bond  that  //. 


*  St.    Saviour's,  Southwark,   r.         ^  Hossell  c.   Long,  2  M.  &  S. 
Bostock,  2  N.  R.  175.  363. 
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G,  p.  were  both  appointed  collectors ;  it  was  held«  that  such 
haof^  far  the  due  collection  by  H.  W,  only,  might  be  put  in 
agUDSt  the  surety  without  first  selling  the  goods  of  O.  P.  • 
IC  bowerer*  the  duration  of  the  office  be  not  limited  by  act  Whm  the 
of  parliament  or  otherwise,  or  if  there  be  nothing  in  the  con-  l?'^^ 

tat  tllA  Im~ 

ditMMi  to  limit  It  to  any  particular  tune,  the  surety  will  continue  fioe  is  not 
haUe  so  long  as  the  collector  shall  continue  in  office.    As  where  ''™^^ 
in  debt  on  bond  made  by  C.  and  his  sureties,  with  a  condition 
fcehiiig  statnte  27  Geo.  II.  c.  38,  and  that  C.  (four  years  before 
the  dale  of  the  bond)  was    appointed  by  the  churchwardens 
and  parishioners  of  J>.  io  pursuance  of  tbe  statute,  collector  of 
tbe  poor  rates  to  be  levied  and  raised  in  the  parish,  and  con- 
ditioBed  that  C.  should  account,  as  oflen  as  required,  for  all 
■mncs  so  cdlected  and  received  by  him«  by  virtue  of  the  act,  &c. 
Bicadi,  for  not  accounting  for  monies  collected  and  received 
HDoe  the  making  of  the  bond,  &c. ;  plea,  that  C.  accounted  for 
aU  the  momes  collected  and  received  by  him  before  the  making 
of  the  bond ;  secondly*  that  the  office  of  collector  is  an  annual 
office,  and  that  C.  accounted  for  all  the  monies  collected  and 
received  by  him  within  the  current  year  of  the  office  in  which 
the  bond  was  made  ;  upon  demurrer,  held  that  both  pleas  were 
ill,  lor,  by  the  words  of  the  statute,  the  appointment  is  pro- 
specdve,  to  collect  future  rates,  and  not  retrospective  only,  and 
the  condition  is  in  the  words  of  the  statute  without  any  restrain- 
ing words ;  and  it  is  not  pleaded  that  the  office  was  an  annual 
oflSce  at  the  time  of  making  the  bond,  and  if  it  had  been,  yet  it 
appears  by  the  statute  not  to  be  an  annual  office,  though  con- 
cerning rates  which  are  raised  in  the  course  of  the  year  ^. 

The  subordinate  officers  appointed  under  the  St.  Pancras 
Vestry  Act,  59  Geo.  III.  c.  39.  s.  19^  by  the  select  vestry,  are 
not  annaal  officers,  but  hold  their  offices  during  the  pleasure  of 
the  vestry.  Therefore,  the  bonds  given  by  them  to  the  direct- 
ors of  the  poor,  (who  are  annual  officers,)  under  s.  57,  continue 
in  force  after  the  directors,  to  whom  they  were  given,  have  gone 
out  of  office^. 


r.   Cooper,  2  B.  &  A.      602. 
CI.  "^  M'Gahey  o.  Ahton,  1  Mees.  & 

»  Curiing  V.  Chalklen,  3  M.  &  S.      Wcls.  386.     2  Oale,  46. 


7  so 


»B9T« 


[chap.  Vlll. 


Oiving 
time  to  the 
prindpel. 


rContiilm- 
tioQ  among 
■oretias. 


Where  a  bond  given  to  secure  the  faithful  performance  of 
the. office  of  a  collector  of  parochial  rates,  (who  was  by  act  af 
parliament  to  be  appointed  by  trustees  for  a  year,  and  then  to 
he>  capable  of  re-election,)  was  conditioned,  that,  *'  from  time  to 
tiine»  and  at  all  times  thereafter^  during  such  time  as  he  should 
coptioue  in  his  said  office,  whether  by  virtue  of  his  said  ap- 
pointment, or  of  any  reappointment  thereto,  or  of  any  such  re- 
tainer or  employment  by  or  under  the  authority  of  the  said 
trustees,  or  their  successors,  to  be  elected  in  the  manner  di- 
rected by  the  said  act,  he  should  use  his  best  endeavours  to 
collect  the  monies  received  by  means  of  the  rates,  in  the  then 
or  in  any  subsequent  year,"  &c.,  &c.    Held,  that  the  obligation 
of^.the  bond  was  not  con6ned  to  the  year  for  which  he  was  ori- 
ginally appointed,  but  extended  also  to  all  subsequent  years  in 
w(i|ch  he  was  continuously  reappointed". 

The  laches  of  obligees  in  a  bond  in  not  calling  upon  the 
pdpQipal  obligor,  a  collector  of  taxes,  as  soon  as  they  might 
have  done,  or  in  not  taking  proper  steps  to  enforce  payment 
from  him  as  directed  by  the  acts  relating  to  the  taxes,  is  no 
answer  in  an  action  against  the  surety  ^  ;  nor  is  it  any  defence 
at  law,  to  an  action  on  a  bond  against  a  surety^  that  by  a  parol 
agreement  time  has  been  given  to  the  principal  ^,     But  if  a  bond 

ft 

creditor  enters  into  a  binding  contract  with  the  principal  debtor 
to  give  him  further  time  to  pay,  without  concurrence  of  his 
surety,  the  surety  is  discharged,  because  the  creditor  has  put  it 
out  of  his  own  power  to  enforce  immediate  payment,  where  the 
surety  would  have  a  right  to  require  him  to  do  so  ^. 

If  one  of  several  co-sureties  be  compelled  to  pay  the  whole 
sum  recovered,  he  may  maintain  an  action  against  his  co-surety 
for  contribution  ^ ;  even  though  he  had  given  a  subsequent 
surety  to  the  obligees,  under  which  he  paid  the  sum  conditioned 


*  Augero  v.  Keen,  1  Mees.  & 
M'eb.  390.  2  Gale,  8. 

^  Trent  Navigation  Company  v. 
Harley,  10  East,34.  Nareao.  Rowles, 
14  East,  510.  WilkB  v,  Heely,  1  C. 
&  M ees.  249.  3  Tyr.  91.  Eyre  v. 
Everett,  1  Rusk.  381.  London  Ab- 
f  uranoe  Company  v.  Buckle,  4  Moore, 
153. 


*  Davey  v.  Prendei^grass,  5  B.  & 
A.  187'  Rex  r.  Berrington,  2  Yes. 
Jiiu.  540.  Wright  r.  Simpion,  6 
Ves.  734.  Boxmaker  v.  Moore,  1 
Daniel,  264. 

^  Ireland  (Bank)  r.  Bert»ford,  6 
Dow.  238.  Orniev.Youug,  Holt,  84. 

*  Cowellv.£dward9,2P.&P.36R. 
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m  tfe  bond,  without  the  knowledge  or  content  of  auoh  co* 
siKty*.  If  yf.,  B;  and  C  become  bound  as  saredet  lor  D.  in 
tbee  separate  bonds,  and  any  one  of  them  be  compdM  to  paf 
the  wfaok  debt  of  the  principal,  the  two  odiera  are  eompellabk 
to  cantribute  in  proportion  to  the  penalties  of  their  respective  -. 
bondsK 

If  the  surety  becomes  bankrupt  after  the  bond  has   bean 
ferried,  the  debt  is  proveable  under  the  eommisrion';  and  his  ■. 
certificate  a  a  bar  to  an  action  on  the  bond  ^. 

6,^Lialntity  of  the  heir,  devisee^  and  pergonal  represetUative.']  Liability  of 
If  the  heir  be  expressly  mentioned  in  the  obtigatory  part  of  the  '^^  dov*- 
boad,  he  u  liable   in   respect  of  assets  by  descent ;    but   hit  •< 
lishility  does  not  extend  beyond  the  value  of  the  landi  nor  is  he 
liable  at  all,  unless  be  be  expressly  mentioned  in  the  bond  '• 
At  common  law  the  heir  might  get  rid  of  his  retpontibility,  by 
di^Ofiing  of  the  lands  descended  to  him  before  acdon  brought ; , 
but  now  both  the  heir  and  the  devised  are  liable  for  specialty 
debts  to  the  value   of  the  lands  devolved  upon  them,  even: 
though  they  may  have  sold  the  land  before  action  brought  *. 

Bat  the  devisee  is  only  liable  where  the  debt  becomes  due  in 
the  lifetime  of  the  testator ;  therefore,  it  has  been  held,  that  an 
action  of  debt  could  not  be  maintained  by  a  covenantee  againstr 
the  devisees  of  a  covenantor,  where  the  covenantor  vrts  only  a? 
sorety,  and  the  breach  of  covenant  did  not  take  place  in  his  life* 
time ;  Ibr  the  words  of  the  act  are,  **  and  for  the  means  that 
such  creditors  may  be  enabled  to  x^coVer  their  said  debts, 
be  it  fordier  enacted,  that  every  such  creditor  shall  and  may 
have  an  action  of  debt  upon  his  bonds  and  specialities  against 
die  heir  of  such  obligor  and  such  obligee  joindy,  by  virtue  of 
the  act  ;**  ^  it  was  clear  from  these  words,  that  to  bring  a  case 
within  the  mischief  contemplated  by  the  statute,  there  must 
exist  the  relation  of  debtor  and  creditor  in  the  lifetime  of  the 


*  Dmui  r.  8lee,  1  Moore,  2.  369.    Barber  v.  Fox,  2  Saund.  136. 

*  DMring   V.  WindiebiMi   (Earl  *  3  W.  &  M.  c.  14.   ft  11  0«i. 
of),  3  B.  ft  P.  270.  IV.  A;  1  W.  IV.  c.  47.    Ses  furtbar 

*  Tbe  Skiimen*  Company  r.  Janes,  as  to  this  subjsct,  arUe^  006. 
SHsigBS,  1&     3Bing.  N.  C.  '  3  W.  ft  M.  c.  14.B.  3. 

*  Bac  Ab.  (Udr).  Shep.  Touch. 
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devisor;  and  there  could  be  no  debt  or  claim  against  the 
surety  until  after  the  covenant  was  broken,  and  as  that  event 
did  not  happen  in  his  lifetime,  his  devisee  was  not  liable  *. 

The  executors  and  administrators  of  the  obligor  are  liable  to 
the  extent  of  assets,  whether  they  be  mentioned  in  the  bond  or 
not ;  and  so  the  interest  of  the  obligee  passes  to  his  executors 
and  administrators,  whether  they  be  specificaUy  included  in  the 
terms  of  the  bond  or  not  \ 


7.— FotJ  and  illegal  bondsJ]  Whatever  affects  the  validity 
of  a  simple  contract «,  or  of  a  covenant  ^,  will  in  general 
vitiate  a  bond ;  to  constitute  a  good  and  valid  condition  it  is 
necessary  that  it  be  for  the  performance  of  an  act  that  is  lawful 
and  capable  of  being  performed  ;  it  must  be  sensible  and  cer- 
tain, and  in  no  way  repugnant  to  the  obligation  ®.  If  the  bond 
be  conditioned  to  perform  an  act  that  is  impossible,  as  to  pay 
money  at  a  day  past,  or  to  render  a  person  in  execution  who 
has  once  been  discharged,  the  condition  will  be  void^  and  the 
bond  kingle,  provided  the  condition  be  not  incorporated  with 
the  obligatory  part  of  the  bond ;  but  if  it  be  so  incorporated, 
the  bond  will  be  altogether  void'.  When  the  condition  is 
repugnant  to  the  obligation,  as  if  it  be  that  the  obligee  shall 
not  have  the  benefit  of  it,  or  at  any  time  sue  for  the  money  in 
the  obligation,  the  condition  will  be  void,  and  the  obligation 
binding  s. 

There  is  a  distinction  to  be  observed  between  the  effect  of  a 
condition  that  is  impossible,  insensible,  or  repugnant,  and  one 
that  is  unlawful.  In  the  former  cases  the  condition  alone  is 
void,  and  the  bond  becomes  single  ;  but  in  the  latter  instance 
not  only  the  condition  but  the  obligation  is  void  K 

If  a  bond  be  conditioned  for  the  performance  of  several 


*  Farley  v.  Briant,  I  H.  &  W. 
299.    5  Nev.  &  M.  58. 

^  Vin.  Ab.  Obligation,  (R.)  Shep. 
Touch.  369.  Hyde  r.  Skinner,  S 
P.  Wnu.  197.  See  anlCy  667. 

""  See  anie^  8-21. 

^  Ante,  634. 

«  Com.  Dig.  (Condition),  D.  Bac 


Ab.  Condition. 

'  Id,  Barrett  v.  Fletcher,  Brown- 
low,  114.  De  Costa  v.  Davis,  1  B. 
&  P.  242.  Pullerton  v.  Agiiciv,  I 
Salic  173. 

■  Shep.  Touch.  373.  Com.  Dig. 
Condition,  (D). 

^  Hurlstone,  13. 
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things,  and  one  of  them  be  void  at  common  law,  yet  the  bond 
may  be  good  for  the  others ;  as  where  it  was  conditioned  to 
pay  money,  and  to  do  an  act  which  was  perhaps  simony ;  held, 
that  admitting  part  of  the  condition  to  be  simoniacal,  yet  the 
bond  was  good  for  the  payment  of  the  money  ^    But  if  the 
condition  of  a  bond  is  entire  and  the  whole  unlawful,  or  if  it 
consists  of  several  distinct  parts,  and  any  one  of  them  contra- 
vene the  provisions  of  an  act  of  parliament,  the  whole  Ixmd  will 
be  void  ^.     A  bond  given  by  way  of  indemnity  to  one  who  had 
given  bis  note  for  3501,  to  a  prosecutor  on  an  indictment  for 
peijnry,  to  induce  him  to  withhold  his  evidence,  is  void  ab 
iniilOf  and  the  facts  may  be  specially  pleaded  ^.     So  is  a  bond 
given  to  an  indorsee,  to  recover  payment  of  a  note  originally 
given  for  an  illegal  stock-jobbing  transaction,  of  which  the 
indorsee  had  notice  before  he  took  the  bond  ^.      So  is  a  bond 
given  to  a  creditor  of  a  bankrupt  in  order  to  induce  him  to 
withdraw  a  petition  which  he  had  presented  to  the  Chancellor, 
against  the  allowance  of  the  certificate  ^.     A  bond  given  in 
consideration  of  past  cohabitation  is  good  ^ ;  and  it  makes  no 
difference  that  the  obligor's  wife  was  alive  during  such  cohabit- 
ation,  for  the   court  will  not  distinguish   between  diflferent 
degrees  of  immorality.    As  where  a  married  man  living  with  his 
wife  cohabited  with  a  single  woman,  who  knew  that  he  was 
married,  and  at  the  termination  of  the  illicit  intercourse  gave 
her  a  bond  to  secure  the  payment  of  an  annuity  for  the  support 
of  herself  and  two  young  children,  the  offspring  of  their  coha- 
bitation ;   held,  that  the  bond  was  valid,  and  that  an  action  at 
law  might  be  maintained  on  the  bond  to  recover  the  arrears  of 
the  annuity  v.  But  a  bond  in  consideration  of  future  cohabitation 


*  Newman  v.  N«iniuui,  4  M.  &  '  Colliiuv.Blantero,2  Wils.341. 

&e&    R.0.  Yale,2Bro.  p.  C.  181.  347. 

^  1    Sannd.    66.  a.      Norton  v.  *  Amory  v.  Meryweather,  4  D.  & 

Syms,  Moore,  856.    Lee  v.  CalahaD,  R.  86.    2  B.  &  C.  673. 

CnkEIijE.529.  Hob.  14.  See  on/e,  41.  *  S«imner  o.  Brady,  1  H.  Blade* 

But  a  bond  taken  by  oommissionen  647* 

under  the  tax  act  is  not  void  if  taken  '  Turner  v,  Vaugban,  2  Will, 

with  one  sorety  only,  though  the  339. 

ftatnte  direcU  that  two  should  be  '  Nye  f.  Mosely,  9  D.  &  R.  16& 

taken.  Beppin  v.  Cooper,  2  B.  &  A.  6  B.  &  C  133. 
431,  tmU,  749. 
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with  a  woman  seduced  by  obligori  and  for  maintenance  after 
his  deatbi  is  void  *. 

To  debt  on  bond,  the  defendant  pleaded  that  the  bond  was 
given  to  secure  payment  of  the  price  of  goods  agreed  to  be 
sold  and  delivered  in  London,  by  the  plaintiff  to  the  defendant, 
to  be  by  the  latter  shipped  to  Ostend,  and  from  thence  re- 
shipped  for  the  East  Indies,  and  there  trafficked  with  clandes- 
tinely ;  held,  a  sufficient  bar  to  the  action ;  the  case  being 
widiin  statute  7  Geo.  I.  c.  21,  which  avoids  all  contracU  for 
supplying  cargoes  to  foreign  ships  in  such  a  trade  ^. 

An  officer  cannot  commute  for  money  the  services  of  an 
impressed  man,  nor  let  him  go  for  money:  and  a  bond 
given  to  secure  the  man's  return  on  non-payment  of  such 
r.  money,  is  void,  and  may  be  avoided  by  plea  disclosing 
the  true  transaction,  and  shewing  that  the  man  was  illegally 
impressed  ^. 

The  illegality  of  the  condition  of  the  bond  may  be  shown  by 
the  plaintiff,  in  stating  the  bond  itself  with  the  condition  in  the 
declaration;  or  if  he  omit  to  state  the  condition  it  may  be 
shown  by  the  defendant  in  his  plea,  and  the  court  will  equally 
take  notice  of  the  illegality  in  either  case  ^.  Where  a  bond  was 
given  for  payment  of  10,000/.,  with  a  condition  that  the  money 
should  be  paid  on  the  obligee's  procuring  subscriptions  for  9,000 
shares  in  a  company  to  be  formed  of  many  persons  for  the 
purpose  of  becoming  assignees  of  a  patent,  and  carrying 
on  the  patent  process,  which  patent  contained  a  proviso  that 
it  should  be  void  if  assigned  to  more  than  five  persons ;  held, 
that  the  bond  was  void,  as  being  conditioned  to  perform  an 
iUegal  act,  and  that  the  plaintiff  was  bound  to  know  the 
terms  of  the  patent,  whereby  an  assignment  to  more  than  five 
persons  was  prohibited  ;  at  all  events,  he  must  be  presumed  to 
know  the  law  of  the  land,  by  which  all  monopolies,  unless 
allowed  by  patent,  were  illegal  *. 

*  Walker   r.    Perkins,    3   Burr.  *  Pole    r.     Harrobin,     0    Eut, 

1668.    1  W.  Black.  dl7.     And  see  41;.  n. 

Gibaon  ii.  Dickie,  3  M.  ft  S.  463.  '  Duvergier  i*.  Fellowea,  1  Clark 

...    .See  Mite,  36.  ft  Fen.  39.     10  B.  &  C.  826. 

^  Lightfoot  r.  Tenant,  I  B.  &  P.  *  id, 
651. 
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Boods  and  agreemenU  in  general  restraint  of  trade  are  illegal*.  Bonds  in 
So  are  bonds  in  restraint  of  marriage  ^  ;  and  even  a  bond  en-  Juidnt  o?" 
ttred  into  for  procuring  marriage,   or  given  after  marriage  tndoara 
pnrsiuuit  to  a  previous  promise,  is  illegal^.      So  are  bonds    ^^' 
conditioned  for  the  payment  of  money  for  Appointments   to 
offices,  the  sale  of  which  is  prohibited  by  statute  ^1     Sd  are 
bonds  given  in  respect  of  stock-jobbing  transactions  *.     But 
gambling  transactions  in  foreign  funds  or  securities '  are  not 
prohibited  by  the  statute '.     Bonds  given  for  money  lost  at 
games  are  illegal  s.      So  are  bonds  given  in  respect  of  usurious 
transactions  ^. 

Bonds  given  for  simoniacal  contracts  are  illegal.  StmOny  is  SimoninoU 
the  corrupt  presentation  of  any  one  to  an  ecclesiastical  benefice  "^"^* 
for  money,  gift  or  reward  K  The  first  statutory  provision  on 
this  subject  is  the  31st  of  Eliz.  c.  6.  which  enacts,  *'that  if  any 
person  or  persons  shall  for  money,  profit  or  benefit,  or  by 
reason  of  any  contract,  bond,  &c.,  directly  or  indirectly;  pre- 
sent or  collate  to  any  benefice,  &c.,  or  bestow  ihfe  same  for  any 
corrupt  consideration,  every  such  presentation,  &c.,  shall  be  ut- 
terly void."  And  by  sec.  8,  '*  if  any  incumbent  of  any  benefice 
shall  corruptly  resign  or  exchange  the  same,  or  shall  corruptly 
take  for  resigning  the  same,  any  money  or  benefit,  &c.,  then  as 
well  the  giver  as  the  taker  shall  lose  double  the  value  of  the 
sum  so  given,"  and  by  the  12th  Anne,  stat.  2.  c.  12.  s.  t,  "if 
any  person  for  money  or  profit,  or  for  any  agreement  or  bond, 
&c.,  shall  directly  or  indirectly  in  his  own  name  or  the  name  of 
any  other  person,  procure  the  next  presentation  to  any  eccle- 
siastical living,  and  shall  be  presented  or  collated  thereupon, 
every  such  presentation,  &c.,  shall  be  void,  and  such  agreement 


See  ante,  638.  *  7  O^-  ll.ca  10  Geo.  11.  & 

^  Haftly0.RiOB,iO£est,22.Lowe     8.  Arnory  v.  Meiyweather,  2  B.  & 


9.  Pein,  4  Bnrr.  9233.    Baker  «.  C  673,  anU^  752. 

Wliite,  Vet.  216.  '  Henderson  v.   Biae,    3  Stark. 

*  Robertt  v.  Roberts,  3  P.  Wms.  16a     Wells  v.  Porter,  2  Bing.  N. 

75.    amth  If.  Aykwdl,  3  Atk.  566.  C.  722. 

'  6  &  6  Edir.  VI.  c  16. 53  Geo.  *  9  Anne,  c.  14.  s.   1.  Sigel  o. 

ni  c   129.     Law  V.  Law,   Cm.  Jebb,  3  Surk.  I. 

ttmp.  Telboc,  14^      Pelmer  «.  Bste^  ^  12  Anne,  st.  2.  c  16.  See  ante^ 

6  Moore,  28.    Oarforth  o.  Fesron,  1  481 . 

fl.  Bt  327.  '2  Bl  Com.  278. 
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shall  be  deemed  a  simoniacal  contract,  and  it  shall  be  lawful  for 
the  crown  to  present  for  that  time  only ;  and  the  person  so 
corruptly  accepting  the  living  shall  thenceforth  be  disabled  to 
enjoy  the  same." 

It  has  been  held  that  bonds  given  to  pay  money  to  charitable 
usesy  on  receiving  a  presentation  to  a  living,  or  for  the  per- 
formance of  duties  which  the  incumbent  was  by  law  bound  to 
perform,  as  that  he  shall  reside  upon  the  living,  and  keep 
the  parsonage-house  in  proper  repair,  were  not  illegal ;  there 
being  no  corrupt  consideration  moving  to  the  patron  *•  And 
for  a  long  series  of  years  it  was  considered  that  a  general  bond 
to  resign  at  the  patron's  request,  was  perfectly  legal,  if 
there  was  nothing  to  show  that  it  was  given  for  a  corrupt 
consideration  ^ ;  until  at  length  the  House  of  Lords,  on  a  writ 
of  error  brought  from  a  decision  of  the  courts  of  King's 
Bench  and  Common  Pleas,  decided,  by  a  majority  of  one,  (the 
division  being  nineteen  against  eighteen,)  that  a  general  bond  of 
resignation  was  illegal,  as  it  was  a  benefit  to  the  patron  within 
the  SlBt  Elizabeth,  thereby  reversing  the  decision  of  the  courts 
below  ^,  The  courts  below,  however,  were  reluctant  to  yield 
to  the  principle  on  which  the  above  case  was  decided,  and 
except  in  cases  precisely  similar  they  did  not  feel  themselves 
bound  by  the  authority  of  it ;  and  accordingly  they  held  that  a 
special  bond  to  resign  in  favour  of  a  son  or  near  relation  of  the 
patron  was  not  within  the  31st  Eliz.  ^  But  this  doctrine  was 
also  overruled  by  the  House  of  Lords  in  the  celebrated  case  of 
Fletcher  v.  Lord  Sondes,  wherein  it  was  decided,  with  the  con- 
currence of  a  majority  of  the  judges,  (there  being  eight  against 
four,)  that  a  bond  conditioned  to  resign  at  the  request  of  the 
patron  for  the  purpose  of  enabling  him  to  present  one  of  his 


*  S  BL  Com.  279.  Partridge  o. 
M^ston,  4  T.  R.  359. 

^  Babington  v.  Wood,  Cro.  Car. 
180.  Joneat;.Lawrence,Cro.  Jac.248. 
Biihop  of  London  o.  Ffytche,  infra* 
A  bond  given  by  a  schoobnaater,  who 
hadafreehdld  in  bis  office,  conditioned 
to  resign  at  tbe  request  of  his  patron, 
has  been  held  to  be  good.  Legh  v. 
Lewis,   1   East,  391.     3   B.  &   P. 


831. 

*  TheBishopof  London «.Ffjrtdie, 
1  East,  492,  reported  at  length  in 
Cunningham^  Law  of  Simony.  3 
Bro.  P.  C.  211. 

^  Partridge  o.  Whiston^  4  T.  R. 
359.  Lord  Sondes  p.  Fletcher,  5  B. 
&  A.  836.  Newman  v.  Newman,  4 
M.  &  S.  86.  But  see  Young  v.  Jones, 
3  I>oug.  97. 
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two  younger  brothers,  when  capable  of  holding  it,  was  sirao- 

ntacal  and  void  under  the  Slst  Eliz.  * 

As  the   effect  of  this  decision  would   be  to  invalidate  all 

special  bonds  of  resignation  previously  entered  into,  and  to 

avoid  all    presentations  founded  thereon,  and  to  subject  the 

parties  to  penalties,  in  order  to  relieve  persons  who  entered  into 

such  contracts  on  the  faith  of  their  being  legal  from  such  ineon- 

veniences,  it  was  enacted,  by  7  &  8  Geo.  IV.  c.  25,  that  no  Contracts 

presentation  to  any  spiritual  office  nmde  before  the  9th  of  April  ^J^^ 

1827,  should  be  void  on  account  of  any  agreement  to  resign  fore  1827, 

when  another  person  specially  named  should  be  qualified  to 

take  the  same,  and  that  persons  having  made  such  agreement 

should  not  be  subject  to  any  penalty  on  account  thereof;  but 

that  such  agreements  made  before  the  above-mentioned  period 

should  be  valid  in  law  ^.     And  a  subsequent  statute  legalized  Engage- 

sD  engagements  to  resign  any  benefice  in  fiivour  of  an  uncle,  son,  ^^^^  j^ 

grandson,  brother,  nephew,  or  grandnephew  of  the  patron^  or  ^^^our  of 

,  .  relatives* 

of  one  of  the  patrons  by  blood  or  marriage,  not  being  merely  a 

trustee,  provided  the  engagement  is  entered  into  before  the 
presentation,  nomination,  or  collation,  or  appointment  of  the 
party  entering  into  the  same ;  and  provided  that  one  part  of 
the  instrument  or  writing,  by  which  the  engagement  shall  be 
made,  be  deposited,  within  the  space  of  two  months,  in  the 
office  of  the  registrar  of  the  diocese  wherein  the  benefice  is 
situate^. 

On  the  purchase  of  an  advowson  in  fee,  the  incumbent  being  Purchase 
m  extremis^  but  without  any  privity  of  the  clerk,  the  next  OTewnu!^* 
presentation  was  held  not  to  be  void,  as  being  upon  a  simo-  tion  when 
niacal   contract  ^.     So,  the  sale  of  the  next  presentation,  the  bent  is  In  ~ 

incumbent  being  in  extremis  within   the  knowledcre  of  both  ^^^tremh  19 

;  °  not  void. 

contracting  parties,  but  without  the  privity  or  with  a  view  to 

the  nomination  of  the  particular  clerk,  has  been  held  not  to  be 

void  on  the  ground  of  simony  within  31  Eliz.  c.  6.« 


*  Fletdber    v.  'Jjord     Sondes,    I  '  Barrett  v.  Glubb,  2  Bhtk.  1062. 

Bligh  N.  S.    144.      3   Bing.  G9a  *  Fox  0.  the  Bishop  of  Chester,  (in 

•fvrniUng  &  C.  in  6  B-  A^  A.  83d.  Error,)  6  Bing.  1.  1  Dow.  &  C.  416. 

^  7  A  8  OeoL  IV.  G.  35.  3  Bligh  N.  S.  123;  overmUng  S.  C. 

'  9  Geo.  IV.  c  94.  in  2  B.  &  C.  «35.    4  D.  &  R.  93. 
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In  an  action  for  use  and  occupation  by  an  incumbent  against 
a  tenant  of  the  glebe  lands,  who  has  paid  him  rent,  the  defend- 
ant  cannot  give  evidence  of  a  simoniacal  presentation  of  the 
plaintiff,  in  order  to  avoid  his  title  K  Where  the  occupier  of 
land  has  entered  into  an  agreement  for  a  composition  for  tithes, 
he  cannot  set  up  as  a  defence  to  an  action  on  such  agreement, 
that  the  incumbent  was  simoniacally  presented  ^. 

8. —  What  will  discharge  a  bond.'}   In  general  whatever  will 
discharge  a  covenantor  from  his  covenant  will  have  the  same 
effect  in  respect  of  the  obligor  of  a  bond.    The  obligor  of  a 
bond  therefore  may  be  released  from  his  obligation,  if  the  per- 
formance of  the  condition  was  possible  at  the  time  of  the  exe* 
cution  of  the  bond,  and  afterwards  became  impossible  by  the 
act  of  God  ^.     So  he  may  be  excused  by  the  act  or  omission  of 
the  obh'gee,  as  by  a  release  ^.     By  an  alteration  or  cancellation 
of  the  instrument  without  his  knowledge  or  consent  ®.   And  if  a 
material  alteration  is  made  after  the  execution  is  perfected, 
even  with  the  consent  of  all  parties,  a  new  stamp  will  be  re- 
quired to  render  it  valid  ^.    But  a  new  stamp  will  not  be  required 
by  reason  of  an  alteration  made  with  the  consent  of  all  parties, 
before  the  execution  be  perfected  8,    If  the  bond  be  joint,  tearing 
off  the  seal  of  one  obligor  will  avoid  it  as  to  all,  but  if  several, 
tearing  off  the  seal  of  one  will  not  discharge  the  others^. 
So,  the  obligor  will  be  discharged  by  the  performance  being 
prevented  through  the  conduct  of  the  obligee  K    By  the  inter- 
marriage of  the  obligor  and  obligee  K    If  there  be  two  obligors 


'  Ciooke  V.  Lozley,  6  T.  R.  4. 

^  Brookflby  v.  Watts,  6  Taunt. 
S33. 

°  Shep.  Touch.  372.  Bac  Ab. 
Cond.  N.  ante^  650. 

'  Anle^  662. 

*  ArUey  656. 

'  Bathe  v.  Taylor,  15  Bast,  146. 

■  Matson  v.  Booth,  5  M.  &  S. 
223. 

*"  Collins  11.  Prosser,  1  B.  &  C. 
682. 


>  Ani0y  652. 

^  AfUSy  655.  A  bond  conditioned 
for  the  payment  of  an  annuity  to  the 
wife  of  the  obligor  unless  she  should 
at  any  time  molest  him  on  account 
of  her  debts,  or  for  living  apart  from 
her,  is  not  discharged  by  a  subsequent 
cohabitation,  unless  there  appears  a 
dear  intention  that  it  should  be 
avoided  in  the  event  of  a  reconcilia- 
tion. Wilson  V.  Mttshett,  3  B.  &  Ad. 
743. 
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and  the  obligee  marry  one  of  them,  the  debt  is  extinguished  *,  When  a 
Ibr  a  discharge  of  one  joint  and  several  obligor  is  a  discharge  of  dischaived 
alL     But  a  bond,  conditioned  for  the  payment  of  money  after  ^J  ^^^' 
the  oUigor*8  death,  made  to  a  woman  in  contemplation  of  the 
obligor's  marrying  her,  and  intended  for  her  benefit  if  she  should 
survive,  is  not  released  by  their  marriage.     And  if  the  marriage 
be  pleaded  in  bar  to  an  action  of  debt  on  the  bond  against  the 
heir  of  the  obligor,  a  replication  stating  the  purposes  for  which 
the  bond  was  made  will  be  good,  for  they  are  consistent  with 
the  bond  and  condition^. 

If  several  are  jointly  and  severally  bound,  the  obligee  makes   If  the  ob- 
one  of  them  his  executor,  and  he  administers,  this  will  operate  as  theoMiffor 
a  release  of  all  S  for  a  personal  action  once  suspended  by  the  ^i*  c^®- 
voluntary  act  of  the  party  entitled  to  it  is  gone  for  ever ''.     But  will  dis. 
if  the  obligee  make  the  executor  of  one  of  the  obligors  his  ^?^  ^^^ 
executor  the  debt  is  not  discharged,  for  the  executor  holds  it  in 
another  right,  and  he  may  sue  the  surviving  obligor  ^. 

If  one  of  several  joint  and  several  obligors  make  the  obligee  Obligee 
executor,  and  he  administers  and  has  assets,  it  operates  as  a  ^torof  the 
discharge  of  all  ^     But  if  he  has  no  assets,  the  debt  is  not  ex-  obligor. 
cinguished,  and  he  may  sue  the  heir  if  bound  s.     And  if  the 
obligee  does  not  administer,  the  debt  is  not  released  \  and  there- 
fore where  one  of  two  joint  and  several  obligors  appointed  the 


*  Cot  litt.  964. 6.  A  bond  givea     hii  lifetime,  it  will  siurive  to  her. 


to  A  sin^  woiDAa  does  not  upon 

her  nurrioge  vest  absolutely  in  her 

1,  but  being  a  mere  dkoM  in 

it  most  first  be  redooed  into 

I,  and  therefore  he  cannot 

■DC  alone  upon  it,  but  hit  wife  muit 

be  joined.     Bae.  Ab.  Feme   (K.> 

Romaey  hl  Oeoige,  1  M.  &  &  180. 

MOner  v.  Milnes,  3  T.  R.  627.    If 

the  husband  neglect  to  reduce  it  into 

pOMeMum  during  his  fife,  his  wife,  if 

she  survires  him,  and  not  his  per- 

sooal  representotiTes,  will  be  entitled 

toit.Co.Utt.351.  a.    If  the  bond 

begiivn  to  the  wife  during  oorer. 

tuty  or  to  the  husband  and  wife,  he 

nKf  sue  alone,  or  they  may  both 

join.  Coppin  v. , «  P.  Wrai.  407- 

And  if  he  does  not  soe  upon  it  in 


Philliskirk  9.  Pluckwell,  2  M.  &  S. 
393.  1  RoL  Ab.  Bar.  &  Feme  (H). 
And  if  a  bond  given  to  the  wife  alone 
be  not  put  in  suit  during  her  life, 
the  husband  can  sue  upon  it  only  as 
her  administrator  after  her  death. 
Bac.  Ab.  Obi.  (D.) 

^  Milbonm  ▼.  Ewart,  6  T.  R.  381. 

*  Nedham's  Case,  8  Co.  138. 

*  Chatham  v.  Ward,  1  B.  &  P. 
630.  Dorchester  v.  Webb,  Sir  W. 
Jones,  346. 

'  /d  See  Oleadow  0.  Atkin,  2 
C.  &  J.  648. 

'  LodL «.  Cross,'  2  Ler.  72. 

<  Bac  Ab.  Obligation  (D.) 

^  Rawlinson  v.  Shaw,  3  T.  R. 
667. 

s  2 
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Bank- 
ruptcy or 
insolvency 
of  the 
obligor. 


obligee  and  another  person  his  executors,  and  the  latter  ad- 
ministered, but  the  obligee  did  not^  and  having  died,  he  left  the 
person  who  had  administered  his  executor  also ;  it  was  held. 
that  the  executor  might  sue  the  obligor*.  In  debt  on  a  joint 
bond  by  three,  it  was  held  that  a  release  given  by  the  obligee 
to  the  representative  of  one  of  the  obligors,  who  died,  was  no 
answer  to  an  action  against  the  surviving  obligors^. 

The  bankruptcy  of  the  obligor  and  a  certificate  will  operate 
as  a  discharge  of  his  liability  under  the  bond,  if  the  debt  could 
be  proved  under  the  commission  ^.  So  does  a  discharge  under 
the  insolvent  debtors*  act,  if  the  bond  is  forfeited  and  inserted 
in  the  schedule,  for  when  the  bond  is  forfeited  the  penalty 
becomes  a  debt,  from  which  the  insolvent  is  entitled  to  be  relieved 
by  the  order  of  the  court  ^.  To  an  action  against  husband  and 
wife,  on  a  bond  given  by  the  wife  before  marriage,  the  hus- 
band's discharge  under  the  insolvent  act  is  a  good  plea ;  and 
his  discharge  is  a  discharge  of  the  wife  for  ever  *• 
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As  most  of  the  rules  to  be  observed  in  framing  the  declara- 
tion in  covenant'  are  equally  applicable  to  cases  of  debt 
upon  a  bond,  a  few  observations  only  are  required  in  this 
place.  We  have  seens  that  at  common  law  the  obligee,  on 
proof  of  a  breach  of  the  condition  of  a  bond,  might  enforce 
the  payment  of  tlie  penalty,  however  disproportioned  it  might 
be  to  the  damage  actually  sustained,  and  that  the  obligor 
could  be  relieved  only  by  resorting  to  a  court  of  equity ; 
to  remedy  this  inconvenience,  it  was  enacted,  by  the  8  &  9 
The  plain-    W.  III.  c.  11.  s.  8,  that  *<in  all  actions  upon  bonds,  or  any 

sign'several  P^nal  sum,  for  non-performance  of  any  covenants  or  agree- 
breaches. 


*  Dorchester  o.  Webb,  ante,  T69* 
^  Ashbee  v.  Pidduck,  1  Mees.  & 

Wels.  564. 

*  See  ante,  320.  Clements  v, 
Langley,  5  B.  &  Ad.  372,  and  the 
cases  there  referred  ta 


0  Salmon  v.  Miller,  3  B.  &  Ad. 
596. 

*  Lockwood  V.  Salter,  5  B.  &  Ad. 
303. 

'  See  ante,  673. 

*  Ante,  741. 
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ments    in    any  indenture,    deed,    or    writing  contained,    the 
plaintiff  may   assign  as  many  breaches  as  he  may  think  fit, 
and  the  jury  upon  trial  of  such  action  shall  and  may  assess, 
not  only    such   damages   and  costs  of  suit  as  have  hereto- 
fore been  usually  done  in  such  cases,  but  also  damages  for  such 
of  the  said  breaches  so  to  be  assigned  as  the  plaintiff  upon  trial 
of  the  issues  shall  prove  to  have  been  broken ;  and  that  the  like 
judgment  shall  be  entered  on  such  verdict  as  heretofore  hath 
been  usually  done  in  such  like  actions;  and  if  judgment  shall 
be  given   for   the  plaintiff  on  demurrer,  or  by  confession  of 
mil  £cUy  the   plaintiff  upon   the   roll  may  suggest  as  many 
breaches  of  the  covenants  and  agreements  as  he  shall  think  fit, 
upon  which  shall  issue  a  writ  to  the  sheriff  of  that  county  where 
the  action  shall  be  brought,  to  summon  a  jury  to  appear  before 
the  justice  or  justices  of  assize,  or  nisi  prius^  of  that  county,  to 
inquire  of  the  truth  of  every  one  of  those  breaches,  and  to  assess 
the  damages  that  the  plaintiff*  shall  have  sustained  thereby  ;  in 
which  writ  it  shall  be  commanded  to  the  said  justices,  that  they 
shall  make  a  return  thereof  to  the  court  whence  the  same  shall 
issue,  at  the  time  in  such  writ  mentioned  ;  and  in  case  the  de- 
fendant, after  such  judgment  entered,  and  before  any  execution 
executed,  shall  pay  unto  the  court,  to  the  use  of  the  plaintiff, 
his  executors  or  administrators,  such  damages  so  to  be  assessed, 
.  by  reason  of  all  or  any  of  the  breaches  of  such  covenants, 
together  with  costs  of  suit,  a  stay  of  execution  of  the  said  judg- 
ment shall  be  entered  upon  record ;  or  if,  by  reason  of  any 
execution  executed,  the  plaintiff*,  or  his  personal  representative, 
shall  be  fully  paid  or  satisfied  all  such  damages,  with  costs  of 
suit,  and  all  reasonable  charges  and  expenses  for  executing  the 
said  execution,  the  body,  lands,  or  goods  of  the  defendant  shall 
be  thereupon  forthwith  discharged  from  the  said  execution, 
which  shall  likewise  be  entered  upon  record ;  but,  notwithstand- 
ing, in  each  case  such  judgment  shall  remain  as  a  further 
security  to  answer  to  the  plaintiff*  and  his  personal  represent- 
ative, such  damages  as  shall  be  sustained  for  further  breach  of 
any  covenant  in  the  said  indenture,  &c.,  upon  which  the  plaintiff' 
may  have  a  scire  facias,  upon  the  said  judgment  against  the 
defendant,  or  against  his  heir,   terre-tenant,  or  his  personal 
representative,  suggesting  other  breaches  of  the  said  covenants 
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or  agreements ;  and  to  summon  him  or  them  respectively,  to 
shew  cause  why  execution  shall  not  be  had  upon  the  said 
judgment;  upon  which  there  shall  be  the  like  proceeding,  as 
was  in  the  action  of  debt  upon  the  said  bond,  for  assessing 
damages  upon  trial  of  issues  joined  upon  such  breaches,  or 
inquiry  thereof,  upon  a  writ  to  he  awarded  as  aforesaid ;  and 
upon  payment  or  satisfaction  as  aforesaid,  of  such  future 
damages,  costs,  and  charges,  all  further  proceedings  are  again 
to  be  stayed ;  and  so  toties  qvoties ;  and  the  defendant,  his 
body,  lands,  or  goods,  shall  be  discharged  out  of  execution  as 
aforesaid.** 

Before  this  statute  the  plaintiff  could  only  assign  one  breach 
of  the  condition  ;  for  if  he  assigned  more,  the  declaration  would 
have  been  bad  for  duplicity ;  because  a  forfeiture  was  incurred 
equally  as  much  by  one  breach  as  by  several  *.  This  enactment 
is  calculated  to  give  relief  to  the  plaintiffs  to  the  extent  of  the 
damage  sustained,  and  to  protect  defendants  against  the  pay- 
ment of  further  sums  than  what  are  in  conscience  due.  It  has 
been  held  that  the  statute  is  compulsory  on  the  plaintiff  to  pro- 
ceed in  the  manner  which  it  prescribes  ^.  The  statute  is  not 
confmcd  to  cases  where  the  covenants  or  agreements  are  in  a 
distinct  instrument  from  the  bond ;  the  condition  of  the  bond  is 
an  agreement  in  writing  within  the  statute  ^.  It  extends  also  to 
a  bond  for  the  performance  of  an  award  ^.  Where  a  bond  upon 
the  face  of  it  appeared  to  be  conditioned  for  the  payment  of  a 
sum  certain,  but  by  an  indenture  of  the  same  date,  declaring 
the  purposes  for  which  the  bond  was  executed,  it  was  agreed 
that  it  should  be  lawful  for  the  obligees  in  the  bond  to  commence 
an  action  and  to  proceed  to  judgment  whenever  they  should 
think  fit,  and  upon  judgment  being  obtained  to  issue  execution, 
and  that  the  judgment  should  be  a  security  for  the  payment  to 
the  obligees,  on  demand,  of  all  sums  of  money  which  then  were 
or  might  thereafter  become  due  to  them.  A  judgment  having 
been  entered  up  by  virtue  of  this  deed,  the  obligees  issued  exe- 


*  King  V.  Oole,  Freem.  156.  Sy- 
monf  v.  Smith,  Cro.  Car.  176.  Bar- 
nard  V.  MicheU,  1  Vent.  114.  3 
Salk.  10& 

»  Hardy  v,  Bern,  5  T.  R.  636. 


Rose  V.  Rosevald,  id,  638.  Drage 
».  Brand,  2  Wils.  377- 

°  Collins    V.    Collins,    2    Burr. 
820-6. 
^  Welch  V,  Ireland,  6  East,  613. 
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colioa  without  assigning  breaches  or  executing  a  writ  of  inquiry. 
HMf  first,  that  this  was  a  bond  substantially  conditioned  for 
the  performance  of  an  agreement  within  the  statute^  and  that 
the  obligees  ought  to  have  assigned  breaches  *.  So  a  bond  con- 
ditiooed  for  the  payment  of  a  certain  sum  by  instalments,  is 
within  the  statute  \  Where  the  obligee  of  an  indemnity  bond 
was  sued  for  damages  in  respect  of  the  matter  of  indemnity,  it 
was  held  that  in  an  action  against  the  obligor  on  his  indemnity, 
he  should  assign  as  a  breach  not  only  the  damages  and  costs 
recovered  gainst  him,  but  also  his  own  costs  sustained  in  defend- 
ing the  suit,  though  he  had  not  then  in  fact  paid  the  costs  ^. 

But  the  statute  does  not  extend  to  bonds  conditioned  for  ^^  ^^at 


the  payment  of  a  sum  certain  as  post  obiit  bonds  ^,  or  other  breaches 

bonds  for  the  payment  of  money,  which  are  provided  for  by  °^  ^^  ^ 

the  4  Ann,  c  16.  s.  13,  which  empowers  the  court,  pending  an 

action  oo  the  bond,  to  discharge  the  defendant  on  payment  of 

pnnctpal,  interest,  and  costs*;   nor  does   it  extend   to   bail 

bonds  ^  or  replevin  bonds  ^,  or  a  petitioning  creditor's  bond  ^ ; 

and  where  judgment  is  entered  on  a  warrant  of  attorney,  it  is 

not  within  the  act,  even  though  a  bond  be  given  ^ ;  nor  does  it 

apply  to  cases  where  the  damages  assessed  are  calculated  by 

die  jury  to  meet  and  satisfy  the  entire  condition  of  the  bond  K 

A  bond  conditioned  for  the  payment  of  a  sum  of  money  at  the 

end  of  five  years,  with  half-yearly  interest  in  the  mean  time, 

with  a  proviso  that,  upon  default  in  payment  of  interest,  the 


*  Hunt  V.  Jenningf,  6  B.  &  C. 

650. 

»  WOloaghby  V.  Swinton,  6  East, 
530.  And  after  judgment  obtained 
upon  delaiilt  of  payment  of  one  of 
tbe  instalments,  if  a  subsequent  in- 
fftabnent  be  in  arrear,  the  plaintiff 
cannot  sue  out  execution  for  it, 
though  within  a  year  after  such 
judgment,  without  first  suing  out  a 
tein  facias  to  revive  iu  Id. 

*  Harrop  v.  Armitage,  12  Price, 
441. 

*  Bf  nrray  «•  the  Earl  of  Stair,  2 
a  &  C.  02.  2  D.  &  B.  278.  Cor- 
doBO  V.  Hardy,  2  Moore,  220.  War- 


den V.  Fermor,  2  Camp.  285. 

*  Ashbee  v.  Piddudc,  I  Mees.  & 
Web.  564. 

'  Selby  V.  Lewis,  Tidd's  Practice, 
584.  Moody  o.  Pheasant,  2  B.  &  P. 
446. 

■  Middleton  v.  Bryan,  3  M.  &  S. 
155. 

^  Smithey  «.  Edmonson,  3  East, 
22.  Smith  v,  Broomhead,  7  T.  R. 
300. 

>  Shaw  V.  Worcester,  6  Bing. 
385.  Per  LUUedale^  J.,  in  James  v. 
Thomas,  5  R  &  Ad.  41. 

k  13  Price,  716. 
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principal  shall  be  payable,  was  held  not  to  be  within  the  statute, 
as  to  assessment  of  damages  *.  So  it  has  been  held,  that  breaches' 
need  not  be  assigned  in  an  acticm  brought  after  March  17th, 
1829,  on  a  bond  executed  in  1827,  and  conditioned  for  payment 
o£5fi00L  on  the  17th  of  March,  1829,  with  interest  in  the  meai» 
time,  pursuant  to  tlie  stipulations  of  an  indenture  bearing  evenr 
date  with  the  bond  ^. 

It  is  not  necessary  for  the  crown  to  assign  breaches  under  the 
act;  if  any  one  breach  be  proved,  the  crown  is  entitled  to  judg- 
ment for  the  whole  penalty  ^, 

The  plaintiff  may  state  the  condition  of  the  bond  in  his  decla- 
ration, and  assign  several  breaches  under  the  statute,  whereas 
at  common  law  he  could  only  assign  one ;  or  he  may  declare  oit 
the  bond  generally,  in  which  case,  if  the  defendant  suffer  judg- 
ment by  confession  or  nil  iltct/,  or  the  plaintiff  have  judgment 
on  demurer,  he  may  suggest  breaches  on  the  roll  ^.  So  after  a 
plea  of  rum  est  factum,  and  that  the  bond  was  obtained  by  fraud 
and  covin,  where  breaches  are  not  assigned  in  the  declaration, 
the  plaintiff  may  suggest  them  under  the  statute,  in  making  up 
the  issue®. 

There  has  been  some  contradiction  in  the  books  as  regards  the 
expediency  of  setting  out  the  condition  and  breaches  in  the  de* 
claration,  or  waiting  till  tlie  replication  or  other  stage  in  the 
cause.  In  practice  it  is  now  most  usual  not  to  state  the  con- 
dition or  breaches  in  the  declaration  ;  but  there  may  be  cases 
in  which  it  may  be  advisable  to  state  them,  as  where  a 
plea  not  leading  to  an  issue  or  the  breach,  as  non  est  Jactum^ 
or  the  like,  or  where  a  judgment  by  default  is  expected, 
for  in  the  latter  case  some  delay  would  be  avoided,  and 
the  plaintiff  would  not  have  to  prove,  nor  could  the  defend- 
ant deny  the  truth  of  the  breach,  or  the  execution  of  the 
enquiry  '. 


*  James  v.  Thomas,  2  Nev.  &  M. 
663.  6  B.  &  Adol.  40. 

»  Smith  o.  Bond,  10  Bing.  126. 
3  M.  &  Soott,  628. 

*  Rex  V.  Peto,  1  Y.  &  J.  171- 

0  1  Saund.  68.  2  ItL  187-  c.  6th 
£d.    Waloot  V.  Ooulding,  8  T.  R. 


128. 

*  Homfray  o.  Rigby,  6  M.  &  S. 
60.  Ethersey  v.  Jackson,  8  T.  K. 
266. 

'  1  Ch.  PI.  369.  6th  Ed.  Barwise 
V.  Russell,  3  C.  &  P.  608.  Hodg- 
kinson  o.  Marsden,  2  Camp.    121. 


iBCZ.] 


THS    DECUL&ATlOy. 


765 


He  bicMb  of  the  condition  sbould  be  astigned  with  cer*  Anignlng 
tuBtfand  particQlarity ;  but  the  supeniddition  of  immaterial 
lOegitioiis  will  not  Tidate  a  breach  otherwise  well  assigned  K 
Wbeie  to  debt  on  bond  conditioned  to  pay  money  on  a  day 
specified,  according  to  the  terms  and  proviso  contained  in  a 
certain  indeotore,  and  for  the  performance  of  covenants  therein 
cootuned,  the  defendant  pleaded,  that  there  were  no  negative 
or  di^unctiTe  covenants  in  the  indenture,  and  that  he  paid  the 
moaej  oMOtioned  in  the  condition  on  the  day  therein  specified, 
acoordiiig  to  the  effect  thereof,  and  performed  all  the  covenants 
tod  proTisoeB  in  the  indenture  on  his  part  to  be  performed. 
The  plaiatif*,  in  his  replication,  took  issue  generally  on  the 
DOD-payiDeDt  of  the  money,  and  concluded  to  the  country.  On 
special  demurrer,  assigning  for  causes,  that  it  should  have.con- 
eluded  with  a  verification,  and  that  no  breach  of  the  condition 
was  assigned  according  to  the  statute ;  held,  that  such  repli- 
cation was  good,  as  the  only  point  in  issue  was  the  payment  of 


VWn,  m  Mt  on  bond,  a  plaintiff 

k»nggBted  bmaclics  on  the  roQ, 

pmnnt  to  the  above  statute,  the 

«ut,  after  plea  of  non  cat  factum 

iMed,  icfined  a  rale  to  shew  cause 

v^rtoBe^CdiflDihoald  notbestruck 

•tt>or  jadpantby  default  suffered 

on  tkenL,  vith   entry  of  nominal 

^niagM;  Cor,  hj  the  statute,  the 

H>i>tiff  mxf  aggest  breadies  on 

cvsr^  fart  of  the  cxmdition,  and  the 

jory  tn  to  bqnire  of  the  truth  of 

AiB;   and    the    defendant    had 

*Miher  enine,  vis.    by   pleading 

leiiuiflianci^   of  the  condition,  and 

nfciag  judgment  by  default  on 

the  ttfSeUMm.    Canterimry  ( Aroh- 

kbhopjr.  Robertson,  3  Tyr.  419; 

1  a  &  M.  181. 

If  the  defendant  plead  any  plea 
«  which  the  plaintiff  might  at  com- 
■OB  kv  have  taken  issue  in  his 
nffiettion,  vithout  sssigning  a 
k«ih  of  the  condition  of  the  bond, 
(he  pfauntiff  may  still  take  such 
hatt,  and  may  enter  a  distinct  and 


separate  suggestion  of  the  breaches 
under  the  statute,  but  he  cannot 
incorporate  such  issue  and  such 
suggestion  in  one  and  the  same 
replication.  But  if  the  defendant 
plead  any  plea  which  made  it  neces- 
sary at  common  law  for  the  plaintiff 
to  assign  a  breach  in  his  replication, 
as  for  instance,  the  general  perform- 
ance^ the  plaintiff  must  still  amgn 
the  breach  in  his  replication,  with  this 
difference,  that  now  he  may  assign 
several  breaches  under  the  statute, 
whereas  at  common  law  he  could 
assign  only  one.  If  only  one  be 
assigned  in  the  replication,  it  is  not 
necessary  to  state  it  in  terms  to  be 
according  to  the  form  of  the  statute. 
Tombs  V.  Painter,  13  East,  1.  1 
Ch.  PL  370.  2  Saund.  287.  &  De 
la  Rue  V.  Stewart,  2  N.  R.  362. 
Plomer  v.  Ross,  6  Taunt.  38a  2 
Saund.  187*  6. 

*  Stothert  v.  Ooodfellow,  1  N.  & 
Man.  262. 
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the  money,  and  as  the  plaintiff  had  therein  denied  the  whole 
substance  of  the  defendant's  plea  *. 

Assignment  of  breaches  in  debt  on  bond  to  perform  an  award 
in  the  words  of  the  award  generally,  held  sufficient,  although 
the  plaintiff  did  not  show  that  the  defendant  had  become 
enabled  to  carry  it  into  effect  by  the  circumstance  having  taken 
place  on  which  it  was  to  have  been  performed,  the  award  being 
held  to  assume  that  they  had,  and  the  fact  of  such  circum- 
stance not  having  taken  place,  as  it  lay  properly  within  the 
defendant's  knowledge,  should  be  pleaded  and  set  out  by  him  \ 
A  plea  to  a  declaration  on  a  bond,  conditioned,  amongst 
other  things,  for  the  payment  of  3000/.,  that  all  the  sums  of 
money  which  became  due  on  the  bond  were  paid,  may  be  re- 
plied to  generally  by  a  general  denial  of  the  words  of  the  plea, 
without  assigning  any  specific  breach  ^. 

To  debt  on  bond,  the  condition  of  which  was,  that  A.  B. 
should  deliver  a  true  account  of  all  monies  received  by  him  in 
pursuance  of  his  office,  the  defendant  pleaded  performance 
generally.  The  plaintiff,  in  his  replication,  assigned  for  breach, 
that  ji»  B>  was  requested  to  deliver  a  true  account  of  all  moniea 
received  by  him  in  pursuance  of  his  office,  but  refused  so  to 
do.  Held,  on  special  demurrer,  that  this  assignment  of  the 
breach  was  bad,  in  not  alleging,  that  A,  B.  had  received  any 
monies  by  virtue  of  his  office  ^. 

If  the  condition  of  the  bond  is,  **  that  A.  shall  not  embezzle 
any  money  that  shall  come  to  his  hand  on  account  of  his  master, 
it  is  necessary  in  an  action  against  the  obligor,  to  state  in  the 
breach  what  particular  sum  of  money  was  embezzled,  and  how 
or  from  whom  it  was  received  *.  To  debt  on  bond,  conditioned 
that  one  B.  R,  should  account  for  and  pay  over  to  the  plaintiflfs, 
as  treasurers  of  a  charity,  such  voluntary  contributions  as  he 
should  collect  for  the  use  of  the  charity,  the  defendants  pleaded 
general  performance  ;  the  plaintiffs  replied,  that  B,  R.  had  re- 

*  Darbishire  v.  Butler,  5  Moore,  09?. 

19a  d  Serra  v.  Fyffe,   1   Marsh.  441. 

^  Wiloocks  o.  NichollB,  1  Price,  nom.  Serra  v,  Wright,  6  Taunt.  45. 

109.  *  Jones  «.  Williams,  Dougl.  814. 

^  Turner  v.  M^Namara,  2  Chit. 
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ceived  divers  sums  amounting  to  a  large  sum,  viz.  100/.>  from 
diTers  persons  for  divers  voluntary  contributions  for  the  use 
of  tbe  said  charity,  which  he  had  not  accounted  for  or  paid 
oT€T,  &c. :  it  was  held  by  the  court,  on  special  demurrer,  that 
the  replication  was  sufficiently  certain  K 
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THE   PLEADINGS. 


The  plea  of  non  est  factum  only  operates  as  a  denial  of  the  Non  est 
execution  of  the  deed  in  point  of  fact ;  all  other  defences  must  ^^^^^ 
be  specially  pleaded,  including  matters  which  make  the  bond 
absolutely  void,  as  well  as  those  which  render  it  voidable^. 
The  rules  and  observations  respecting  the  pleadings  in  actions 
of  covenant,  will,  in  general,  apply  to  the  pleadings  in  debt  on 
bonds ;  what  will  be  a  good  defence  in  this  action  may  be  easily 
collected  from  what  has  been  already  stated  on  the  subject.     It 
may  be  observed  that,  in  order  to  take  advantage  of  a  defect 
not  apparent  on  the  face  of  the  declaration,  the  defendant  must 
crave   oyer  of  the  bond  and  condition,  or  either  of  them<^.   Oyer. 
But  if  oyer  of  the  bond  only  be  craved,  the  defendant  is  not 
entided  to  oyer  of  the  condition  unless  he  craves  that  also,  for 
the  obligation  and  condition  are  distinct  instruments  ^.   Though 
it  is  a  general  rule,  that  matters  inconsistent  with,  or  contrary 
to^  the  deed,  cannot  be  pleaded  in  an  action  thereon,  yet  the 
obligor  may  plead  any  matter  which  shews  that  the  bond  is 
void,  though  inconsistent  with  the  terms  of  the  condition  ®. 

In  debt  upon  an  obligation  without  any  condition,   satis-   Plea  of 
faction  must  be  pleaded  to  have  been  by  deed  ^     So  where  to  ^  lioJnjJfc'^ 
debt  on  bond,  which  contained  a  condition  that  the  defendant 


'  Buton  V.  Webb,  8  T.  R.  459.  *  1  Saund.  9.  6.    See  ante,  690. 

*  R.  Oen.  H.  T.  4  W.  IV.    See  *  Pazton  v.  Popham,  9  East,  421. 

aak,  696,  aa  to  what  may  be  given  Collins  r.  Blantem,  2  Wils.  347. 

ia  endeDoe  under  this  plea.  See  Phillips  o.  Davies,  Hurlst.  on 

'  Cotton    V.   Ooodbridge,    2  Bl.  Bonds,  137*  n, 

no&    Samuel  tr.  Evans,  2  T.  R.  '  Preston  o.  jChristmas,  2  Wils. 

57fit  ^ 
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sbonld  not  open  a  shop  within  a  certain  distance  of  premises 
demised  in  a  lease,  and  the  defendant  pleaded  that  he  opened  a 
shop  hy  the  license  of  the  plaintiff:  held,  that  such  plea  was  had» 
on  general  demurrer,  on  the  ground  that  a  license,  after  breach, 
«•  was  not  good,  unless  by  deed  \  Non  damnificatus  cannot  be 
pleaded  to  debt  on  bond,  conditioned  for  the  payment  of  a  sum 
of  money  at  a  certain  day,  though  it  appear  by  the  condition 
that  the  bond  was  given  by  way  of  indemnity  \  So  a  plea 
that  it  was  given  as  an  indemnity  to  the  plaintiff's  testator 
against  another  bond,  and  not  damnified,  was  held  bad  ^,  So 
a  plea  that,  after  the  execution  of  the  bond^  the  plaintiff  took 
from  the  defendant  more  than  legal  interest,  was  held  bad  ^. 

If  a  declaration  in  debt  on  a  bond  conditioned  for  the  pay- 
ment of  principal  and  interest,  assigns  a  breach  in  non-payment 
of  the  principal  only,  a  plea  is  bad,  specially  demurred  to, 
which  avers  payment  of  both  principal  and  interest  ^. 
Payment  If  the  defendant  plead  payment  or  performance,  he  must  show 

•niH!  "*'  ^*'  '^®  condition  was  strictly  performed ;  but  the  payment  or 
performance  need  not  in  all  cases  be  in  accordance  with  the 
letter  of  the  condition^  a  substantial  performance,  vvhich  will 
carry  into  effect  the  intention  of  the  parties,  will  be  sufficient. 
If  a  particular  day  be  named  for  the  payment  of  money  or  the 
performance  of  any  other  act,  it  will  be  a  sufficient  compliance 
with  the  condition,  if  the  money  be  paid  or  the  act  performed 
on  or  before  the  day  mentioned  in  the  condition,  but  the  pay- 
ment or  performance  must  be  pleaded  to  have  been  on  the  day '', 
and  evidence  of  payment  before  the  day  will  sustain  such  a 
plea ;  and  the  reason  is,  that  if  the  plea  state  a  payment  before 
the  day,  and  issue  be  taken  thereon  and  found  for  the  plaintiff^ 
yet  he  cannot  have  judgment;  for  the  issue  is  immaterial, 
since,  notwithstanding  this  verdict,  pajnnent  might  have  been 
made  on  the  day;  but  if  the  issue  had  been  found  for  tlie 


anoe. 


*  Sellen  o.  Bickford,   1  Moore, 

4eo. 

^  Uolmei  V.  Rhodes,  1  B.  &  P. 
638. 

*  Meue  V.  Mease,  Cowp.  7* 

'  Nichols  o.  Lee,  3  Anst.  940. 

*  Bishton  r.  Evaiis,  1  Gale,  76. 


2  C.  M.  &  R.  12. 

'  2  Saund.  47.  <.  Co.  Lit.  212.  &. 
Bigland  r.  Skelton,  12  East,  438. 
Hodgson  V.  Bell,  7  T.  R.  97.  Sturdy 
o.  Amaud,  3  T.  R.  601.  Everett 
V.  Eyre,  2  Bing.  166. 
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deftndant,  it  would  probably  be  cured  by  tbe  verdict «. 
Wbere  a  bond  is  conditioned  for  payment  of  money  on  or 
before  a  certain  day,  the  defendant  may  plead  payment  before 
the  day  if  the  fact  be  so ;  and  the  plaintiff  may  reply  tliat  it 
was  not  paid  at  the  particular  day  mentioned  in  the  plea,  nor  ai 
ai  any  time  before  or  after  that  day  ^. 

Tbe  bond  being  forfeited  by  the  non-payment  of  the  money  Payment 
00  the  day  mentioned  in  the  condition,  a  payment  after  the  day  ^|^  ^* 
could  not  be  pleaded  at  the  common  law ;  but  now,  by  stat.    * 
4  Ann,  c.  16.  s.  12,  "where  debt  is  brought  upon  any  bond,      0 
with  a  condition  or  defeasance  to  make  void  the  same  upon 
payment  of  a  lesser  sum  at  a  day  or  place  certain,  if  the  obligor, 
his  heirs,  executors,  or  administrators  have,  before  the  action 
bromgkif  paid  to  the  obligee,  his  executors,  or  administrators, 
the  principal  and  interest  due  by  the  condition  or  defeasance  of 
such  bond^  though  such  payment  was  not  made  strictly  accord* 
ing  to  tbe  condition  or  defeasance,  yet  it  may  be  pleaded  in  bar 
of  soch  action,  and  shall  be  as  effectual  a  bar  thereof  as  if  the 
money  had  been  paid  at  the  day  and  place  according  to  the 
condition  and  defeasance,  and  had  been  so  pleaded." 

This  enactment  is,  however,  confined  to  an  actual  payment ; 
therefore  a  tender  and  refusal  of  principal  and  interest  after  the 
day  cannot  be  pleaded  ^.  A  plea  of  payment  of  part  of  the  sum 
mentioned  in  the  condition,  after  the  day,  is  bad  on  demurrer  <^, 

If  the  act  to  be  done  by  the  obligor  is  in  its  nature  transitory,  Perform. 
and  no  time  is  limited  for  that  purpose,  it  ought  to  be  per-  "^^^ 
formed  in  a  convenient  time,  and  a  request  is  unnecessary. 
But  if  tbe  condition  be  for  the  performance  of  an  act  that  is 
locals  ^ud  to  which  both*  the  concurrence  of  the  obligor  and 
obligee  is  necessary,  and  no  time  is  mentioned  for  that  purpose, 
the  obligor  hath  during  his  life  to  perform  it,  unless  hastened 


*  2  5aand.  47*  t.  5th  £d.  vU  poii  tUem  respectively.    Hereto- 

*  2  Soond.  48.  Fletcher  v.  Her.  fore  it  wm  not  unusual  to  plead 
riagton,  2  Burr.  944.  Willes,  587*  «o/oi/  ad  diem  and  tolvit  pott  diem  at 
n.  «.     1  BL  210.  the  same  time,  but  by  Reg.  Oen.  H. 

*  B.  N.  P.  171.  IMxon  r.  Parkes,  4  W.  IV.  both  these  pleas  are  not 
1  £sp.  110.    2  Saiind.  48.    Pleas  of  allowed. 

pajrinent  are  technically  termed  jof-  '  Ashbee  v.  Pidduck,  1  Mees.  & 

tiimUediem,  eoivUaddiem,  and^o/-  Wels.  664.  ante^  764. 
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by  request  *.  If  the  bond  is  conditioned  for  the  payment  ol 
money  or  for  the  performance  of  a  collateral  act  an  detnund^  a 
demand  is  necessary  before  the  obligee  can  put  the  bond  in 
suit ;  but  if  there  be  a  duty  to  pay  the  money  or  perform  the 
act,  bringing  the  action  will  be  a  sufficient  demand  ^. 

Performance  must  be  according  to  the  terms  of  the  con- 
dition ;  as  where  the  obligor  was  bound  to  leave  his  children 
^OOL  jointly,  and  he  gave  his  eldest  son  an  estate  in  land  worth 
more  than  50L,  and  his  other  three  children  SOL  a  piece,   it 
was  held  not  to  be  a  performance  of  the  condition,  though  the 
parties  interested  had  derived  more  benefit  therefrom  than  they 
should  from  a  strict  performance  ^.     Payment  by  a  collector 
of  taxes  of  money  received  by  him  to  the  account  of  a  dif- 
ferent year  from  that  for  the  service  of  which  they  were  col- 
lected, is  a  performance  of  the  condition  of  the  bond  for  due 
payment^. 

A  literal  compliance  with  the  terms  of  the  condition  is  not 
sufficient,  unless  the  performance  be  in  accordance  with  the 
intent  of  the  parties  ^.  ' 
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1. — The  nature  and  requisUei  of  a  bail  band,"]  At  common 
law  the  sheriff  was  not  obliged  to  take  bail  from  a  defendant 
arrested  upon  mesne  process,  unless  he  sued  out  a  writ  of 
mainprize ;  but  by  the  23  Hen.  VI.  c.  9.  it  is  enacted,  **  that 


*  Co.  Lit.  208.  b, 

^  See  Oibbs  v.  Southan,  5  B.  & 
Ad.  911,  antey  742.  Carter  v.  Ring, 
3  Camp.  450,  ante^  742.     1  Saund. 

33.0. 

•  Taylor  v.  Bird,  1  Wils.  280. 
And  see  Irish  Society  r.  Needharo, 


1  T.  R.  482.  Haydon  v.  Wilsfaore, 
3  T.  R.  372. 

'  Collins  V.  Gwyne,  9  Bing.  544. 

*  Sherman  r.  Tylly,  Cro.  Car. 
597-  Bache  v.  Proctor,  Doug.  382. 
Edwards  o.  Brown,  ICSeJ,  307. 


SBC.  Xn.]  DEBT   ON   BAIL   BOND.  771 

alienflB,  imder-Bheiifis,  bailiffs  of  franchises,  and  other  baih'flTs, 

afaall  let  out  of  prison  all  manner  of  persons  by  them  arrested, 

or  being  in  their  custody  by  force  of  any  writ,  bill,  or  warrant, 

in  any  action  personal,  or  by  cause  of  indictment  of  trespass, 

upon  reasonable  sureties  of  sufficient  persons,  having  sufficient 

within  the   counties  where  such  persons  are  let   to  bail,  to 

keep  their   days    in    such  place   as  the  said  writs,  bills,   or 

warrants,  shall   require ;   persons  in  ward  by  condemnation, 

execntiony  capias  tUlag€Uum,  or  excommunicatum,  surety  of  the 

peace,  or  by  special  commandment  of  any  justice  excepted. 

And  no  sheriff,  &c.,  shall  take,  or  cause  to  be  taken  or  made, 

any  obligation  for  any  cause  aforesaid,  or  by  colour  of  their 

office,  but   only  to  themsehes,  of  any  person,   nor   by  any 

person,  which  shall  be  in  their  ward  by  course  of  law,  but  upon 

the  name  of  their  office,  and  upon  condition  that  the  prisoners 

shall  appear  at  the  day  and  place  contained  in  the  writ,  &c. ; 

and  if  any  sherifik,  &c.,  take  any  obligation  in  other  form  by 

cdoor  of  their  office,  it  shall  be  void."  ^ 

The  sheriff  has  no  authority  under  the  above  statute  to  In  what 
take  a  bond  for  the  appearance  of  persons  arrested  by  him»  i^^iff^a 
under  process  issuing  upon  an  indictment  at  the  quarter  ses-  take  a  bail 
sioDS  for  a  misdemeanour ;  he  can  only  take  a  recognizance  for 
thdr  appearance  ^.   But  though  it  was  formerly  considered  that 
the  statute  did  not  authorize  a  sheriff  to  take  a  bail  bond  from 
a  defendant  who  is  in  custody  under  an  attachment  for  non- 
payment of  costs,  because  such  a  process  was  in  the  nature  of 
an  execution «,  it  has  been  determined  by  later  authority,  that  a 
dieriff  may  take  a  bond  in  such  cases ;  for  as  the  non-payment  of 
money  creates  a  civil  right,  an  attachment  issued  to  enforce  that 
right  must  be  considered  in  the  nature  of  a  mesne  process  ^. 
It  was  also  formerly  considered  that  a  sheriff  could  not  take 
hail,  cm  an  attachment  out  of  Chancery®;  but  in  a  modem  case 


*  If  the  defendant  tender  a  bail         ^  Bengoogh  v.  RoBiiter,  4  T.  R. 
raffidcnt  sureties  within  the     506.    2  H.  Black.  4ia  42a  43& 


UBwiek,   and    the   sheriff   refuse         ^  Phelips  o.  Barrett,  4  Price,  23. 
IS  aee^  it,   he  will  be  liable  to         *  Per  Holroydy  J.,  Lewis  v.  Mor. 


aetun  aa   the  case.     1  Saund.     bnd,  2  B.  &  A.  65. 
IL  k    Set  lioveil   «•   Plomer,  16         *  Studd  v.  AcUm,  I  H.  Bl.  46& 

£M,J2a 
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the  court  held,  that  such  bonds  were  neither  compellable  to  1: 
taken,  nor  prohibited  by  the  statute ;  but  that  they  were  goo 
at  common  law  ;  and  that  whether  they  be  taken  or  not,  was  i 
the  discretion  of  the  sheriff*,  as  regulated  by  the  practice  of  tli 
court  •. 

The  security  required  by  the  statute  is  a  bond,  therefore  a 
agreement  in  writing  not  under  seal  is  void ;  and  the  bom 
must  be  made   to  the  sheriff  himself,  as  such  by  his  nami 
of  ofBce,  and  not  to  his  bailiffs,  for  though  the  statute  mention 
the  bailiff  of  a  franchise,  it  means  those  officers  who  have  thi 
return  of  process  ;  but  where  it  is  directed  to  the  sherifiT,  thi 
bond  must  be  made  to  him.     And  the  conditions  of  the  bon< 
must  be  for  the  appearance  of  the  party  at  the  return  of  th< 
writ  and  for  no  other  purpose  ;  so  that  if  there  be  any  othei 
condition  expressed  in  the  bond,  or  the  bond  be  single,  or  vfitl 
an  impossible  condition^  or  if  it  be  executed  before  the  condi- 
tion is  filled  up  ^,  it  is  void.     The  statute  does  not  require  the 
nature  of  the  action  to  be  inserted  in  the  condition  of  the  bond; 
if  it  sets  forth  the  names  of  the  parties  and  the  time  and  place 
of  appearance  substantiqlly,  it  is  sufficient ;  therefore  a  mere 
informality  or  variance  in  those  particulars  will  not  vitiate  the 
bond  c.     Where  under  an  original  writ  in  a  plea  of  trespass  on 
the  case  upon  promises,  the  sheriff  took  a  bail  bond  conditioned 
for  the  defendant's  appearance  in  a  plea  of  trespass,  it  was 
held  sufficient  ^.      So  where  the  writ  was  to  appear  before  the 
king,  wheresoever  he  should  then  be  in  England,  and  the  sheriff 
took  a  bail  bond  for  the  party's  appearance  before  the  king  at 
Westminster  on  the  day  named  in  the  writ ;  held,  that  it  was  a 
substantial  compliance  with  the  statute,  so  as  to  entide  the 
assignee  of  the  sheriff*  to  recover  on  the  bond  ®.      But  where  a 
bail  bond,  in  reciting  the  writ  of  capias,  stated  that  **  a  copy  of 


*  Morris  V.  Hayward,  6  Taunt. 
669;  recognized  by  Bayley^  J.,  in 
Lewis  r.  Morland,  2  B.  &  A.  63, 
who  said  it  was  at  variance  with 
Phelips  V.  Barrett,  supra,  2  Saiind. 
69.  a.  6th  £d. 

^  2  Saund.  69.  b.  60.  Rogers  v. 
Reeves,  I  T.  R.  418.  Samuel  v. 
Evans,  2  T.  R.  669.    Graham  v. 


Crashaw,  3  Lev.  74.  Powell  v. 
Duff,  3  Camph.  181.  Thompeon  r. 
Rock,  4  M.  &  S.  338. 

"^  2  Saund.  60.  Villiers  r.  Hast- 
ings,  Cro.  Jac.  286.  Kirkebridge 
r.  Wilson,  2  Lev.  123.  Atkinson 
V.  Saunderson,  Tidd,  223. 

*  Owen  V.  Nail,  6  T.  R.  702. 

*  Jones  V.  Stordy,  9  East,  66. 
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the  writ  was  duly  delivered  to "  omitting  the  name  of  the 

de&adant,  and  likewise  omitted  his  name  in  the  statement  of 
the  eondidoci  of  the  bond ;  it  was  held  to  be  insufficient,  and 
the  co«urt  in   an   action  of  escape  brought  against  the  sheriff^ 
viMild  not  supply  the  deficiency  *. 

Atthongh  the  statute  uses  the  word  "  sureties,"  the  bond  will 
not  be  Toid  if  taken  with  one  sdrety  only  \  If  more  than  two 
saieties  be  tendered  and  two  of  them  are  each  worth  property 
to  the  amount  of  the  penalty  in  the  bond,  it  is  immaterial  what 
property  the  others  have  ^.  Where  the  writ  issued  against  two 
Mendaats,  and  the  sheriff  took  a  bail  bond  conditioned  for  the 
appearance  of  one  only,  it  was  held  no  ground  of  demurrer  to  a 
dedaration  on  the  bond<*. 

The  12  Greo.  I.  c  29.  s.  2%  diiecU  that  the  sheriff  shall  take 
hail  for  the  sum  indorsed  upon  the  writ  and  no  more.  In 
practice  however  it  is  taken  in  double  the  sum  sworn  to ;  and 
it  win  he  no  objection  to  the  bond  that  it  be  taken  in  a  greater 
amount «.  But  an  attorney  ought  not  to  prepare  a  bail  bond 
for  a  la^er  suni  than  is  requisite  according  to  the  practice  of 
the  court  ^. 

2. — Wkem  a  bail  bond  may  be  ptU  m  rai^]  If  the  defendant 
do  not  put  in  special  bail  within  eight  days  after  the  execu- 
tion of  the  writ,  inclusive  of  the  day  of  execution,  the  bail 
bond  is  finrfeited,  and  may  be  put  in  suit  9. 

Before  the  uniformity  process  act,  (2  W.  IV.  c.  59,)  a  render  A  render 

of  the  principal  might  have  been  made  at  any  time  before  the  ^^  ^n 

return  of  the  writ:  and  that  render  would  operate  'to  dis->  notdis- 

.  charge  the 

the  bail  bond  ^  ;  but  now  writs  are  returnable  imme-  bail  bond. 


*  HoUing  9.  Baphad,  1  Harr.  &  or  otherofltoer;  therefore  bonds  given 
WolL  57L     5  N.  &  M.  655.  to  the  plaintiff  may  be  valid  though 

^3    SsoimL    61.    e.    Beawiage's  not  in  the  fonn  prescribed  by  the  sta- 

Cwe,  10  Co.  101.  tute.   Hall  o.  Carter,  2  Mod.  304.   2 

*  itL     Matson  r.  Booth,  5  M.  &  Saund.  60. 

&  22s.  '  Hillary  v.  Rowles,  5  B.  &  Ad. 

'  Grottidk   p,   Fhillipt,  0  Bing.  460.     2  Dowl.  201.     Alston  v.  Un- 

Wl.    $  Moor,  &  8.  132.  derhill,  1  C.  &  M.  492. 

*  Norden  r.  Horsley,  2  Wils.  69.  **  Bat  there  could  be  no  render 
'  Wingnre  v,  Oodmond,  6  C.  &  without  the  consent  of  the  sheriff, 

P.  61  Timiat.      The  statute  applies  and    it    was    optional     with     him 

da/fCo«Kiin'(ia<^V«n  to  the  sheriff  whether  he  would  accept  the  »ur- 


roi.  It. 


r 
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diatdy  after  they  ve  executed,  and  tbe  aberiff  may  then 
ruled  to  return  them ;  therefore  the  effect  of  the  baQ  bond  i*, 
that  if  special  bail  be  not  put  in,  the  plaintiff  may  proceed 
either  against  the  sheriff  or  on  the  bond,  lor  the  condition  of 
the  bond  is  to  put  in  special  bail,  consequently  a  surrender  oC 
the  principal  within  eight  days  will  not  discharge  the  bond  ; 
for  there  would  be  great  incottvenience  if  the  sheriff  might  be 
called  upon  to  return  the  writ,  and  that  the  defendant  asight 
at  the  same  time  discharge  the  bail  bond  by  a  raider,  anci 
put  a  stop  to  proceedings  either  against  the  sheriff  or  the 
bail  K    Where  a  bail  bond  has  been  taken  and  special  baO  has 
not  been  put  in  within  eight  days,  the  plaintiff  may  declare  ife 
bene  esse,  and  if  he  neglect  to  do  so,  he  is  not  entitled  to 
have  the  bail  bond  stand  as  a  security  ^.    The  bail  bond  is 
discharged  by  the  defendant's  giving  a  cognovit  for  the  pay- 
ment of  the  debt  and  costs  without  the  knowledge  of  the  bail  <^. 
But  where  a  cognovit  waa  taken  with  the  cimsent  af  the  bail, 
and  the  debt  ia  not  paid  pursuant  to  the  undertaking,  it  was 
hdd  thai  the  plaintiff  should  give  the  bail  notice  that  the  cog* 
novit  is  unsatisfied  before  he  could  commence  proceedings 
against  him^.      After  the  bond  is  forfeited,  giving   time    to 
the  principal  will  not  discharge  the  bail  *. 

Ths  ihsriir      3>— ifgjyamem  rf  a  hail  h(md  and  procee^gs  tiireapom.^ 

thTbiSr'^  At  common  law  a  bail  bond  was  not  assignable  so  aff  to  give 

bond  if  the  the  plaintiff  a  right  to  sue  upon  it  in  his  own  name)  but  the 

quirti  iu     4  &  5  Anne,  c.  16.  s.  20.  enacted,  "  that  if  any  person  shall  be 

arrested  by  any  writ,  bill,  or  process,  issuing  out  of  any  of  the 

king's  courts  of  record  at  Westminster,  at  the  suit  of  any  common 

person,  and  the  sheriff,  or  other  officer,  takes  bail  fimn  such 

person,  the  sheriii^  or  other  officer,  at  the  request  and  costs 


render  or  not.    Hamilton  o.  Wilson,  16.     1  C.  M.  &  R.  780. 

I  Eett,  Saa.    Jonetv.  Lender,  6  T.  Stoneham,  2  C.  M.  &  R.  6S8.     1 

R.  763.      Plimpton  v.  HoweU,  10  Oele,  327. 

Eait,    100.     Lewis   «.    Devies,  5  *  Fanner  v.  Thorley,  4  B.  &  A. 

Moore,  267.  91. 

•  Hodgson  V.  Mee,   1    Harr.   &  *  Oift  v.  Gye,  9  B.  &.  C.  422. 

WoU.  39a     5  N.  &  M.  302.  •  Wooonan  e.  Price,  1  C  &  M. 

^  Id.     Call  V.  Thelwell,  1   Gale,  362. 
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of  fbe  plundff  in  such  action  or  auit,  or  his  lawful  attorney, 
dbll  tmffk  to  the  pbdBtilT  in  such  action  the  bail  bond,  or 
Mkr  icciifity  taken  from  tuch  bail,  by  indorsing  the  same, 
mi.  attesting  it  under  his  hand  and  seal,  in  the  presence  of  two 
m  WOK  credible  witnesses,  which  may  be  done  without  any 
■fiaap,  pnmded  tlie  assignment  so  indorsed  be  duly  stamped 
before  any  acticm  brought  thereupon ;  and  if  the  bail  bond 
or  asBgnment,  or  other  aecnrity  taken  for  bail,  be  forfeited, 
the  pbBt^  in  such  action,  after  such  assignment  made,  may 
bring  an  accioB  tfaerenpon  in  his  own  name ;  and  the  court, 
where  the  action  is  brought,  may,  by  rule  of  the  same  court, 
give  sodi  relief  to  the  plaintiff,  and  defendant  in  the  original 
acdoa  and  to  the  hail,  as  is  agreeable  to  justice,  and  such 
rale  than  have  the  eflfect  of  a  defeasance  to  the  bail  bond."  * 

The  provisions  of  tins  statute  do  not  apply  to  proceedings 
in  a  court  at  eqnity ;  therefore  a  ball  bond  given  by  a  party 
attached  for  contempt  in  not  putting  in  an  answer  in  Chancery 
ii  not  assignable.  The  creditor's  remedy  is  by  action  in  the 
of  die  aheriff  ^.  The  assignment  of  the  bond  may  be 
by  die  sheriff  himself,  or  by  the  under-sheriff  in  the 
^  the  ther^''.  It  seems  that  the  seal  of  office  will  be 
to  give  Talidity  to  the  assignment,  whoever  may  have 
signed  it ;  it  is  therefore  no  objection  that  it  was  signed  by 
one  of  the  under-sheriff's  clerks  ^.  The  assignment  must  be 
executed  in  the  presence  of  two  disinterested  witnesses ;  but 
it  is  not  necessary  that  they  should  both  subscribe  their 
ttamc*  ia  the  presence  of  the  officer  assigning  *.  The  j^intiff 
in  the  actioo  must  not  be  one  of  the  witnesses  'I 

An  action  on  the  bail  bond  by  the  assignee  must  be  brought 
in  the  court  in  which  the  original  suit  was  commenced,  even 
though  it  be  an  inferior  court  s.     But  if  the  sheriff  himself  puts 

-p.  .^  -- .  —  -  .. . 

'  By  5  OeoL  lY.  e.  41,  the  itamp      N.  P.  572.  n.  eontra.      KiUon  «. 
teky  upon   tbe  aadgnmcnt  of  the     IViggy  fupra. 


*  Phillips  o.  Barlow,  or  Barber,  1 

»  MeDer  r.  Palefreyiuan,  4  B.  &  Bing.  N.  C.  433.    6  C.  &  P.  781. 

A4.  146.     I  Nev.  &  M.  696.  1  Scott,  322. 

*  2  Saond.  61.    Kitaon  v.  Fagg,  '  White  v.  Barrack,  I  Mees.  & 
I  Stn.  60.  Wels.  425.    2  Gale,  57* 

*  Middleton      r.     Sandford,     4  *  Morris  r.  Rees,  2  BL  838.    3 
Caaspb.   36.    Harris  o.  Ashby,  S.  Wils.  348.      Walton    v.    Bent,    3 
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Liability  of 
the  bail. 


the  bond  in  suit,  the  action  may  be  brought  in  any  court  \  By 
Beg.  Gen.  H.  T.  2  W.  IV.  r.  30,  proceedings  on  the  bail  bond 
may  be  stayed  on  payment  of  costs  in  one  action,  unless 
sufficient  reason  be  shewn  for  proceeding  in  more.  But 
where  several  actions  are  brought  on  the  same  h^jii  bond,  it  is^ 
too  late,  after  verdict,  to  move  to  stay  proceedings  on  payment 
of  the  costs  of  one  action  only  \  When  the  sheriff*  is  ruled  to' 
bring  in*  the  body,  proceedings  cannot  be  taken  on  the  bail 
bond  until  that  rule  has  expired  ^.  A  declaration  de  bene  esse^ 
in  the  original  action^  is  not  a  waiver  of  a  previously  com- 
menced suit  on  the  bail  bond  ^. 

The  bail  are  liable  to  the  plaintiff*  for  the  whole  debt  (without 
regard  to  the  sum  sworn  to)  and  costs  to  the  full  extent  of  the 
penalty  in  the  bond  ^  Prhnd  facie,  the  bail  to  the  sheriff*  are 
liable  to  the  charges  of  putting  in  bail  above ;  if  they  apply  to 
an  attorney  to  put  in  bail  above,  they  are  liable  for  their 
expenses,  but  not  for  the  subsequent  expenses  of  the  suit  ^  It 
seems  that  where  the  bail  are  let  in  upon  terms,  to  try  the 
cause  of  the  principal,  the  money  levied  to  abide  the  event, 
and  the  bail  bond  to  stand  as  a  security,  the  bail  are  not  liable 
beyond  the  penalty  on  the  bond,  although  the  debt  and  costs 
exceed  the  same  after  the  trial,  and  the  plaintifi*'s  debt  would 
have  been  fully  covered  by  the  •  security,  when  the  bail  were 
first  let  in  to  try  upon  terms  s. 


Burr.  198&  2  Sannd.  61.  Ches- 
terton  o.  Middldiant,  1  Burr.  642. 
Per  Tmmiony  J.,  in  Meller  r. 
Palrfraymaa,  4  B.  &  Ad.  149. 
Even  before  the  new  roles  the 
defendant  oould  not  object,  under 
non  eti  faetum^  that  the  action  was 
brought  in  a  wrong  court.  Wright 
V.  Walmsley,  2  Campb.  39& 

•  Reg.  Gen.  H.  T.  2  W.  IV.  reg. 
28.  Before  this  rule  it  was  held  by 
the  Court  of  King's  Bench  in  Do- 
natty  v.  Barday,  8  T.  R.  152,  that 
an  action  even  by  the  sheriff  or  his 
officer  must  be  brought  in  the  court 
where  the  original  suit  was  com- 
menced ;  but  it  was  held  otherwise 


in  Newman  «.  Faadtt,  1  H.  Bl. 
63r.  Yoriie  o.  Ogden,  8  Price,  174. 
See  2  Saund.  61.     1  S.  N.  P.  574. 

^  Johnson  o.  Maodonald,  2  DowL 
P.  a  45. 

*  Reg.  Gen.  H.  T.  2  W.  IV. 
Whittle  V.  Oldaker,  7  B.  &  C.  47& 

^  Vernon  «.  Turley,  2  Gale,  81. 
1  Mees.  &  Wels.  Z16. 

*  Stevenson  o.  Cameron,  8  T.  R. 
28.  Chu-k  V,  Bradshaw,  1  East,  91. 
Orton  p.  Vincent,  Cowp.  71*  Mit« 
chel  V.  Gibbons,  1  B.  Bl.  76. 

'  Hector  V.  Carpenter,  1  Staik. 
IfO. 

*  Ooss  v.  Harrison,  2  Smith,  364. 
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S£CTION  XIII.. 


TUB   DBCLARATIOM. 


Thb  name  of  the  person  against  whom  the  writ  is  stated  to 
ha^e   been  issued,  should  be  stated  accurately  in  the  declara- 
aoD  *•     Where  the  declaration  in  reciting  the  writ  stated  that 
the  alieriflr,  to  whom  it  was  directed,  was  commanded  to  take 
^  the  said  defendant,  T.  A*  to  answer  the  plaintifis  in  a  plea  of 
trespasa,  and  also  to  a  bill  of  the  plaintifis  against  the  said  de- 
fimdanto;*'  held,  on  special  demurrer,  that  it  was  ill,  in  not 
clearly  showing  against  whom  the  writ  was  issued,  or  who  was 
the  defendant  in  the  plaintiflb'  suit  on  the  writ  \     Where  the 
<leclaration  stated  that  the  writ  was  against  the  said  W.  Cocken 
by  the  name  of  W,  Cocker^  after  verdict  judgment  was  arrested, 
on  the  ground  that  sush  a  misnomer  on  the  writ  made  the  arrest 
ill^al  and  the  bail  bond  void,  there  not  being  an  averment 
that  the  defendant  was  known  as  well  by  one  name  as  the 
other  *•     But  a  declaration  stating  the  writ  in  its  very  terms, 
and  then  averring  that  the  nom  defendant  was  and  is  known  as 
weU  by  the  one  name  as  the  other,  would  be  good  ^. 

It  la  not,  however,  necessary  that  the  declaration  should  aver 
that  the  writ  on  which  the  defendant  was  arrested  was  issued 
on  an  affidavit  of  debt,  and  indorsed  with  the  sum  sworn  to, 
for  the  court  will  presume  that  all  the  proceedings  antecedent 
to  the  bail  Ixmd  were  regular  ®. 

Before  the  uniformity  of  process  act,  (2  W«  IV.  c.  39,)  it 
was  considered  sufiicient  to  declare  on  the  bond  according  to 
its  legal  effect,  without  setting  forth  the  words  of  the  con- 


*  Scandorer  r.  Warner  2  Camp. 
2701  Where  the  plaintiff  dedand 
tn  the  commgticBnMint  of  his  da- 
dnstioo  as  awgnee  of  the  sheriff, 
and  then  let  forth  a  bond  to  him- 
hittelf^  it  was  held  to  be  no  ground 
<tf  dttuiuTei.  Reynolds  r.  Walsh, 
ICM.&B.d0O. 

^  Urge  A  Attwood,  1  D.  &  R. 
»l. 

'  IXocb  r.  CodLen,  2  C.  M.  &  R. 
i«    i  Oah,   130*      3  Powl.  678. 


No  advantage  can  be  taken  at  the 
trial  of  a  misnomer  of  the  plaintiff, 
though  there  be  a  person  of  the 
name  erroneously  used ;  it  is  a  ques- 
tion of  fact  who  is  the  real  plaintiff. 
Moody  V.  Aslatt,  1  C.  M.  &  R.  771. 

10ale,47. 

*  Id.    2  Ch.  PL  292. 

*  Sharpe  v.  Abbey,  5  Bing.  193. 
Dorrington  o.  Bucknell,  11  Moore, 
445.  Wiloozon  v.  Nitingale,  4  Biug. 
601.     2  M.  &  P.  312. 
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dition^;  but  now  the  condition  should  be  set  forth  Terbfttim  ^. 
The  writ  in  the  original  action,  the  court  out  of  which  it  issued, 
and  the  condition,  should  be  set  out  accurately.    Where  the 
condition  set  out  on  the  record  was,  to  answer  the  plaintiff  in 
a  plea  of  trespass,  and  also  to  a  plea  of  the  plaintiff  to  be 
hibited  against  the  defendant  for  60/L  upon  promises,  it 
held  to  be  a  fatal  variance  ^    So  where  the  writ  set  out 
**  to  appear  before  his  nugesty's  justices  of  the  bench  at  West- 
minster," and  the  condition  was  to  appear  before  the  King  at 
Westminster,  it  was  held  a  fatal  variance,  for  there  were  dif- 
ferent courts  \    But  where  the  declaration  stated  the  arrest 
to  be  by  virtue  of  a  capias  sued  out  of  the  court  of  our  lord 
the  king,  before  Sir  W.  D.  B.  and  others,  then  his  majesty's 
justices  of  the  bench  at  Westminster,  and  averred  the  condition 
of  the  bond  to  be,  that  if  the  principal  should  appear  according 
to  the  exigency  cf  the  eaid  ivril,  in  the  said  court,  &c.,  the  bond 
was  void,  and  the  breach  was  the  noii-aj^arance  aeeardsag  to 
ike  ex^ency  of  the  tend  writ.    On  the  production  of  the  bond^ 
the  condition  was  for  the  appearance  of  the  principal  "  before 
awr  Movereign  lord  the  hing  at  Westmineter,  on,  &c./'  to  answer 
the  plaintiff  in  a  plea  of  trespass,  and  also  to  answer  him  ac- 
cording to  the  custom  of  the  king's  court  of  Cammtm  Beack^  it 
was  held  no  variance  *. 

It  may  be  alleged  that  the  sheriff  aeeigned  die  bond  to  the 
plaintiff  according  to  the  statute,  without  adding  that  the  as* 
signment  was  made  under  the  hand  and  seal  of  the  sheriff  f; 
and  though  the  statute  requires  the  indorsement  to  be  made  in 
the  presence  of  two  witnesses  «,  it  is  not  necessary  to  set  forth 
the  names  of  the  witnesses  in  the  declaration  K  If,  however, 
it  appear  on  the  face  of  the  declaration  that  the  assignment  was 


•  Boofdlow  r.  Steward,  3  Moore,  •  Crofta  r.  Stockley,  5  Bing.  32. 
ntir^^  ""'  ^^  ^  ^"^  '^^  2M.&P.81.    See  Jone.^.  Sturdy, 

*  2  Ch.  PL  294.  ®  f  ^'  **"         «^ 
93.  ^•"  "'•^"^^  ^  *  M-  ^    «  S««^- 61. 

siSSi:-^^'"'--"'-  '  ^t'^tl  WiU.  122. 


THE   PLSADINOS. 


ncxiT.] 

•netted  hy  one  witness  only,  it  will  be  demurrable  ^      As  the 
is  not  by  deed,  a  profert  is  unnecessary  ^ 
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A  niA  of  MOW  eft  faeinm  pats  in  issue  the  execution  of  the  ^on  Mi 
bosd  only ;  but  under  this  plea  the  defendant  may  shew  that 


tbe  band  was  tmI^.  The  defendant  may  plead  that  no  pro- 
oea  israed  against  the  prineipa],  or  that  the  debt  was  levied  on 
tbe  principal  since  the  commencement  of  the  action  ^.  So  in 
n  aetiim  by  the  assignee  of  the  sheriff  the  defendant  may  plead 
tbt  the  bond  was  not  assigned  according  to  the  statute  *.  It 
ii  a  good  plea  tliat  no  affidSTit  of  debt  was  nurd^';  though  a 
pkathatnoaffidsvit  of  debt  was/Ms;  or  that  no  p-oper  affi- 
davitfaad  been  nnadeS  is  had. 

The  practice  of  die  court,,  unless  it  goes  to  the  merits  of  the 
defenoey  cannot  be  pleaded  '•  The  defendant  cannot  plead  that 
the  csnse  was  out  of  court  for  want  of  a  dedaratioa  before  the 
ffffjgnnmt  of  the  bond  was  taken  ^;  nor  can  matters  of  defence 
in  eiputy,  or  merely  founded  on  the  discretion  of  the  court,  be 
pleaded*;  as  that  the  action  was  brought  for  the  benefit  of,  or 
as  trustees  for,  the  sheriff's  officer  <>'. 


*M«lt.MiIb,Fort.S71.  WiDea, 

^  LaM  V.  BoK,  jypro. 

*8aiMl»,61Nk  OntheplMof 
MR  as  Jmhm,  the  bdl  ma]r  be  ad- 
akuA  to  piore  cJicnmrtsncaa  isn- 
dab^dM  bond  ilkgal;  as  thai  it 
«»  sneated  sftor  the  retani,  or 
■bnriBg  tbat  the  party  bailed  never 
*!•  hi  the  ooontry  or  heard  of  the 
vrit,  and  that  the  boil  was  impoaed 
npon  i  bat  nnder  tbla  plea  it  cannot 
W  oliifected  that  the  sheriff  retnmed 
MM  ui  momUua  after  taking  but 
bctee  assigning  tbe  bond.  Per 
Ummialt,  J.,  in  Taylor  v.  Cbw, 
l&&Ad.820.  The  allegation  of 
vrat  is  not  traversable  by  the  baU. 
Id. 

*%Ol  PL  866. 


*  2  Sannd.  61.  Dawes  v.  Fap- 
worth,  supra,  Phillips  «.  Barlow, 
6  C.  &  P.  781. 

'  Knowles  v.  Stevens,  1  C.  M.  & 
R.  26.  fiom.  Snow  o.  Stevens,  2 
DOWL664. 

«  /A 

^  Home  «.  Liversedge,  1  C.  &  M. 
392. 

>  Bell  0.  Swan,  1  B.  &  A.  303. 
Walmsley  o.  Maoey,  6  Moore,  168. 
The  mode  of  taking  advantage  of 
irrsgularities  in  practice  is  by  appli- 
cation to  the  court,  or  by  plea  in 
abatement.  I<L 

k  Carmichael  r.  Troutbeck,  dted 
in  Sampson  v.  Brown,  2  East,  442. 
3  Ch.  PL  860. 

>  0*KeUy  v.  Sparkcs,  1 0  East,  377- 
"  Scholeyr.  Meams,  7  Bast,  14& 
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Comp§ruU  The  defendant  may  plead  that  bail  above  was  perfected  in 
od  diem.  ^^^  ^^^  according  to  the  conditions  of  the  bond.  Before  the 
uniformity  of  process  act,  it  was  a  good  plea  that  the  principal 
appeared,  according  to  the  condition  of  the  bond  or  exigency 
of  the  writ,  which  was  technically  termed  compemil  ad  <iieiia. 
But  we  have  seen  that  the  render  of  the  principal,  or  his  return 
into  custody  within  the  eight  days,  will  not  nam  discharge  the 
bond,  the  condition  of  which  is  that  bafl  should  be  put  in 
Taken  Ibr  above  ^.  It  is  a  good  plea  that  the  bond  was  taken  for  ease 
0!^^^  and  favour  after  the  time  limited  for  putting  in  special  bail  ; 
and  to  this  plea,  if  the  action  be  at  the  suit  of  the  sheriff^  he 
should  pray  an  enrolment  of  the  bond,  and  after  setting  it  oat 
state  that  he  was  sheriff,  the  defendant's  arrest,  that  the  bond  was 
made  to  him  as  sheriff,  and  traverse  the  ease  and  fiivour^.  If 
the  action  be  at  the  suit  of  the  assignee,  the  replication  should 
state  that  the  bond  was  duly  executed,  and  denying  the  ease 
and  favour,  conclude  to  the  country  ^, 

"  AfUe^  773.    See  3  Ch.  PLa  *  LeothaU  v.  Cooke,  1  Ler.  954. 

»  Abney  o.  White,  Corth.  301.      I  Sannd.  163. 
2  Saund.  00. 
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CHAPTER  IX, 

DETINUE. 

Ah  action  of  detinue  lies  for  the  recovery  of  a  specific  chattel^  When  de. 
or  the  value  of  it,  and  also  damages  for  the  detention ;  it  can-  ^^^  ^^ 
not  be  brought  for  the  recovery  of  rcfd  property  of  any  de- 
sorption ;  the  thing  for  which  it  is  brought  must  be  clearly 
disdngniBhable  from  other  property  by  certain  discriminating 
maorka,  so  that  if  the  plaintiff  recovers  the  sheriff  may  be  able 
to  deliver  it  to  him.  Thus  it  lies  for  a  horse,  a  cow,  a  piece  of 
gold,  money  in  a  bag,  tide  deeds,  or  any  chattel  the  identity  of 
which  can  be  ascertained ;  but  it  does  not  lie  for  money  or  corn 
not  in  a  bag,  or  other  things  which  cannot  be  distinguishably 
marked*. 

In  order  to  sustain  this  action,  the  plaintiff  must  have  an  ab-  Who  may 
aolnte  or  special  property  in  the  chattel  for  which  it  is  brought,  ^^  ^ 
and  a  right  to  the  immediate  possession  at  the  time  when  the 
action  is  commenced.  Therefore,  where  the  plaintiff  deposited 
with  the  defendant  the  tide  deeds  of  his  estate,  and  afterwards 
conveyed  the  estate  to  his  son,  it  was  held  that  he  could  not 
maintain  detinue  for  the  deeds,  for  they  went  along  with  the 
estate,  and  he  was  not  entided  to  the  possession  of  them  \ 
But  it  is  not  necessary  that  the  chattel  should  have  been  pre- 
viously in  the  actual  possession  of  the  plaintiff.  Therefore  an 
heir  may  maintain  detinue  for  an  heirloom ;  and  if  goods  be 
debvered  to  ^.  to  deliver  to  B.,  the  latter  may  maintain  this 
action,  the  property  being  vested  in  him  by  the  delivery  to  his 
use  ^.  If  a  man  detain  the  goods  of  a  feme  covert  which  came 
to  his  hands  before  her  marriage,  the  husband  alone  must  bring 
this  action,  because  the  property  is  in  him  alone  at  the  dme  the 

*  3  BL  Cam,  151.    Co.  Lit.  280.  9.   Pain  o.  Whitaker,  R.  &  M.  100. 

L    Com.  Dig.  Detinue  (B.)  See  Atkinson  v.  Baker,  4  T.  R.  229. 

^  PhiOipe  p.  Robinson,  4  Bing.  "^  Com.  Dig.  Detinue  A.    1  Bro. 

100.    See  Land  p.  North,  4  Doug.  Ab.  Detinue  Pi.  30.     See  2  Saund. 

206.    Gordon  v.  Harper,  7  T.  R.  47.  a.     1  Roll.  Ab.  000. 
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action  is  oonmenced*.  If  ^.,  without  the  authority  of  J?«, 
pledges  his  property  with  C,  B.  may  nuuntain  detinue  against 
A,  and  C  jointly  \ 

If  a  statute  prohibits  goods  under  pain  of  forfeiture,  one  part 
to  the  king  and  another  to  him  who  shall  inform*  seise,  or  sue 
for  the  same,  any  person  may  bring  detinue  for  the  goods,  for 
bringing  the  action  vests  a  property  in  him  ^. 

The  gist  of  this  action  is  the  wrongful  detainer  and  not  the 
original  taking  ^.  It  is  said  that  it  cannot  be  maintained  where 
the  defendant  has  taken  the  goods  tortiously,  as  the  property  is 
thereby  divested,  and  consequently  not  vested  in  the  plaintiff*  at 
the  commencement  of  the  action  *.  If  goods  be  delivered  to  the 
husband  and  wife,  the  action  must  be  brought  against  the  hus- 
band only  ';  but  if  delivered  to  the  wife  before  her  marriage,  it 
should  be  brought  against  the  husband  and  wife  jointly  for  the 
detention  before  marriage  ' .  If  ^.  delivers  goods  to  B.,  who  loses 
them,  and  C  finds  them  and  delivers  them  to  />.,  who  has  a 
right  to  them,  A.  cannot  maintain  detinue  against  C,  for  C.  is 
not  privy  to  the  delivery  by  A.  ^  This  action  cannot  be  sup- 
ported against  a  person  who  never  had  possession  of  the  chat- 
tels, and  it  is  incumbent  on  the  plaintiff*  to  prove  an  actual 
possession  of  the  goods  by  the  defendant '.  Therefore  detinue 
will  not  lie  against  the  executor  of  a  bailee  who  has  destroyed 
the  chattel^;  and  if  there  be  several  executors,  and  one  only 
has  the  possession,  the  action  must  be  brought  against  him 
alone  >• 

If  upon  demand  upon  the  defendant  for  certain  things,  he 


*B.N,  P.80.  But  it  it  other, 
wlai  in  detiane  fbr  the  ohsiten  of 
the  wIWb  inheritanoe.    I  BoD.  Ab. 

ooe. 

^  Gerdi  «.  Howard,  S  C.  &  P. 

•  B.  N.  P.  61.  Bobert8,9.t  9. 
Withmd,  6  Mod.  193.    Selk.  883. 

Olsdtlun  «w  Hewett,  1  C.  ft  J.  64a. 
'  3   BL  Con),    isa      Co.    Lit. 

*  3  BL  Com.  168.  Com.  Dig. 
DMiane  (D.)  8.  N.  P.  667.  But 
this  doctrine  la  very  questionable. 


SeeCom.  Dig.  Bien.(6.)  Bro.A1». 
Deiintte^  PL  IS.  Biaho^  v.  Men. 
tagne,  Gro.  Elia.  884.  And  lee  1 
Ch.  PL  183.  Kettle  o.  Braniaall, 
WIIIei,iaa. 
'  B.  N.  P.  61. 

■  id:  Co.  litt.  36L 

^  B.N.  P.  61.    8Danv.  611. 
'  Andetaon  «.  Ptennm,  7  C.  & 
P.  193. 

^  B.  N.  P.  60.     Bra.  Ab.  De- 
tinue,  19. 

■  U. 
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tafi  he  bas  got  them,  and  thereby  induces  the  plaintiff  to  bring 
Attiuae  againat  biniy  he  is  liable,  although  it  does  not  appear 
Asft  he  bad  die  general  controlling  power  over  the  things*. 

More  certainty  is  required  in  the  description  of  the  diattels  TLa  de- 
ia  die  dedaration  in  this  action  than  in  trover  \    In  detinue         ^^"^ 
apoB  a  bond,  a  rariance  as  to  the  sum  will  be  material  ^.    But 
the  Table  of  seireral  parcels  need  tot  be  laid  separately,  though 
die  jury  should  assess  the  value  of  eadi  thing,  for  the  judg- 
ment is  to  recover  the  thing  itself  or  the  value  of  it ;  an  omission 
to  find  die  value  cannot  be  supplied  by  a  writ  of  enquiry  ^.    It 
b  usual  to  state  that  tlie  defendant  acquired  the  goods  by  find- 
ing or  on  bailment ;  yet  as  the  manner  whereby  he  became 
poasciacd  of  them  is  a  matter  of  inducement  only,  neither  of 
these  allegations  is  traversable ;  evidence  of  a  wrongful  detainer 
win  be  sufficient  in  either  case  *.    To  a  count  in  detinue  on  the 
bailment  of  a  promissory  note,  to  be  re-delivered  on  request, 
the  defendant  pleaded  that  the  plaintiff  had  deposited  the  note 
with  him  to  be  kept  as  a  pledge  and  security  for  the  repayment 
of  a  loan  of  501, ;  held,  on  special  demurrer,  that  the  replication 
was  goodj  and  no  departure  ^    In  case  of  a  special  bailment, 
die  dedaratiim  should  contain  one  count  on  the  bailment,  and 
allege  a  special  requests.     Debt  and  detinue  may  be  joined  in 
the  same  action  \ 

By  Reg.  G.,  H.  T.  4  W.  IV.,  *<  The  plea  of  mm  detinet  shall  FlMdhigB. 
operate  as  a  denial  of  the  detention  of  the  goods  by  the  de- 
fendant, but  not  of  the  plaintiff's  property  thereby  and  no  other 
defence  than  such  denial  shall  be  admissible  under  such  plea." 
Every  other  defence,  therefore,  must  be  specially  pleaded. 

The  judgment  in  this  action  is  that  the  plaintiff  do  recover  Judgment. 
the  goods  or  the  value  thereof,  if  he  cannot  have  the  goods 


*  HaU  vu  Wbite,  3  C.  &.  P.  1S6. 

»  2  Smnd.  7^  b. 

'  3  B.  N.  P.  61.     2  BoU.  Ab. 

7«1 

<  B.  N.  P.  51.  Pswiy  V.  HoDy, 
2  BL  863.  AnderaoQ  v.  pMBDaa, 
7  C  P.  193*  In  detinue  for  wrend 
tUa^  the  Court  will  not,  on  mo- 
tion, mmh  the  damages  ai  to  one 
article,  and  strike  it  out  of  the  de- 


daration  on  its  being  delivered  up 
to  thepkintiff.  Phillips  v.  Hayward, 
1  Harr.  &.  WolL  108.  3  DowL  362. 

•  Mills  r.  Graham,  1  N.  R.  140. 
Walker  v.  Jones,  2  C  ft  M.  672. 

'  Oladstane  e.  Hewitt,  1  C.  &  J. 
546. 

>  Kettle  V.  Bromsall,  Willes,  120. 
Mills  V.  Graham,  1  N.  R.  145. 

^  2Saund.  117*  &• 
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thenuelvesy  together  with  damages  for  the  detention,  and  fu 
coets ;  the  jury  therefore  should  assess  the  value  of  eacli  articl 
separately,  to  enable  the  plaintiff  to  recover  the  value  of  «uc] 
articles  as  cannot  be  returned  *. 

Untfl  recently  this  form  of  action  was  very  seldom  resorte^i 
to,  because  the  defendant  mi^^t  wage  his  law ;  but,  since  S  & 
4  W.  IV.  c.  42,  s.  15,  whereby  vrager  of  law  is  abolished,  it  has 
come  into  more  frequent  use. 

*  Chsnsy's  Oms,  10  Co.  119.  &     See  Hcrticrt  r.  WaMn,  SaDL  S86, 
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SECTION  L 

OP   THE   VATURE   OP   A   BISTBESS,  AKD  THE   CAUSES  POR  WHICH  IT 

MAT   BE   MADE. 

Distress  is  the  taking  of  a  personal  chattel  out  of  the  pos- 
sessioo  of  a  wrong-doer  into  the  hands  of  the  party  grieved,  as 
a  pledge  for  redressing  an  injury,  the  performance  of  a  duty, 
or  the  satis&ction  of  a  demand.  By  common  right  a  distress 
may  be  made  for  the  non-performance  of  services,  as  for  neg- 
lectiog  to  do  suit  to  the  lord's  court,  for  heriot  service,  for 
amercements  in  a  court  leet,  for  cattle  damage-feasarU  *.  So 
by  coamMm  law,  distresses  were  incident  to  every  rent'Service^ 
and  by  particular  reservation  to  reni'charget,  but  not  to  rent" 
teek^  till  the  statute  4  Geo.  II.  c.  28.  extended  the  same  remedy 
toaU  rents  alike,  and  thereby  in  eflfect  abolished  all  material, 
disdnction  between  them,  so  that  it  may  be  laid  down  as  a 
general  principle  that  distress  may  be  taken  for  any  kind  of 
rent  in  arrear  **. 

*  1  RoL  Ab.  665.     1  Inst.  96.  a.     whole  rent  reserved  on   Aunished 
3  BL  Com.  6.  apartments,  because  in  oontempbu 

^  A  disticw  may  be  made  for  the     tion  of  law  the  rent  issues  out  of  the ' 
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A  remedy  by  distress  is  also  proTided,  by 

for  penalties  and  the  non-peribnnanee  of  dntiei 

limited  design  of  this  work  wiU  not  permit  to  be 

krly  noticed. 

There  It  has  been  stated  that  a  distress  may  be  taken 

demfie^a  of  rent  in  arrear ;  it  may  be  remarked,  however, 

Axed  rent    cannot  be  made  unless  there  be  an  actual  demise  at  a  fixed 

to  stithor*  __ 

ise  a  die.      certained  rent.    Therefore,  where  a  tenant  held 

*'**''  an  agreement  for  a  future  leascj  and  no  kaae  bad 

ecnted,  or  rent  subsequently  paid,  it  was  held  dwt  die  landhwd 

could  not  distrain  for  rent,  his  remedy  was  by  action  fiir  vae 

and  occupation.    "  There  can  be  no  distress,*'  said  JthhoU,  C.  J^ 

**  unless  there  be  a  contract  for  an  actnal  demiae  at  n  specific 

sum.'*  *    So,  where  a  lease  of  tithes  and  land  was  gianted  at  an 

entire  rent  for  both,  and  the  lease  as  to  the  tithes  was  void^  it 

not  being  under  seal,  it  was  held  that  a  distress  for  the  resit 

was  unlawful,  there  being  no  distinct  rent  reserted  on  tke 

land^ 

A  demits  Any  act,  however,  of  the  tenant  which  amounts  to  a  reeog- 

plied  tnm     nition  of  a  tenancy,  and  admits  a  liability  to  pay  a  certain  rent, 

payment  of  ^Jii  enable  the  owner  of  the  premises  to  distrain  for  rent  in 

vent,  10  ae  . 

to  enable      arrear,  though  there  be  no  express  demise.  As  where  the  tenant 

iMd  to  die.    occupied  premises  under  an  agreement  for  a  lease,  which  was 
train.  not  executed,  and  paid  rent  for  two  years ;  it  was  held  that  be 

was  liable  to  be  distrained  for  arrears  of  rent  due  for  the  third 
year,  at  the  rate  previously  paid,  the  quanhtm  of  rent  not  being 
otherwise  ascertained «.  So,  where  a  tenant  who  had  entered 
the  premises  under  an  agreement  for  a  lease,  admitted  a  chaige 
for  half  a  year's  rent  in  an  account  between  him  and  his  land- 
lord ;  it  was  held  that  this  constituted  him  a  tenant  from  year 
to  year,  and  liable  to  be  distrained'.     But  where  a  tenant  en« 


part  of  the  demieed  premieee  which  148.     See  ^Me  v.  Maokanaia,  1 

bekmsB  to  tbe  reahy.    Newman  a.  Oaie,  119.    8CM.  &IL84. 

AndenoD,  2  N.  R.  224.    Althongh,  ^  Oaidiner  v.  WiUiamMn,  2  B. 

generally,  a  dIstreM  cannot  be  made  &  Ad.  836. 

for  a  rent  xeierTed  on  a  letdngof  *  Knight  v. Bennett,  3 Bing. MI. 

ineorpoteal  hereditements,  as  tithes,  1 1  Moore,  222. 

oemmone,  or  toUe.  Co.  Litt.  4?.  a.  <  Cox  tx.  Bent,  6  Bing.  185.    2 

*  Dimk  V.  Honter,  6  B.  dt  A.  M.  &  P.  281. 
322.    Hagaid  «.  Johnson,  2  Taunt. 
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tend  Minn  agfeemcnt  lor  a  lease  at  a  oertain  rent,  the  laad- 
loidndntafciiig  to  comi^ete  certain  bnildings,  and  after  an 
Tfytien  of  several  yean,  on  being  called  on  for  the  rent,  he 
nidbe  UBS  ready  to  pay  vptm  the  bnfldings  being  eompleled; 
it  wss  hdd,  thai  as  no  rent  had  been  fMudy  ademise  at  a  eertaitt 
RBt  cobU  not  be  hnplwd,  so  as  to  entitle  the  landlord  to  die* 
trsia^. 

SECTION  n. 

VHO  VAT  MSmAOI. 

A  msov  seised  in  fee  or  possessed  of  a  term  for  years  Penons 

who  hss  granted  oat  or  underleased  the  premises  for  a  shorter  |J|^^on 

pcried  than  his  own  interest,  with  a  reaenration  of  rent,  may  ^i*^*  o^ 

diftndii* 
oistrun  for  rent  in  arrear  without  any  express  provision  \  But 


if  a  pcrsen  cnmsfers  all  his  interest  in  the  premises  to  another, 
so  chtt  he  has  not  the  reveinon,  although  he  reserves  a  rent,  he 

fiyr  it,  unless  he  reserves  to  himself  a  power  of 
^,  Ua  only  remedy  in  such  case  being  by  an  action  on 
te  eoaftraet^.  Therefore  where  A,,  the  lessee  of  two  &rms, 
speed  vidi  A  diat  he  should  have  them  during  the  leases ;  B. 
to  iCMaa  tenant  to  ji.  during  that  period,  and  at  the  leaving 
fc  finns^  B,  was  to  be  paid  for  the  follows  and  dung;  B.  took 
and  paid  one  yearns  rent  fo  J,^  who  afterwards  dis^ 
for  rent  in  arrear ;  held,  that  he  was  not  entitled  so  to 
dov  sa  ^  agreement  operated  as  an  absolute  assignment  of  all 
i#.'s  intacst  in  the  farms  ^.  So,  where  a  lessee^  whose  term  was 
to  ei^iie  on  the  lltfa  of  November,  let  the  premises  on  the 
lllh  of  the  preeeding  September  to  the  plaintiff,  who  was  to 


*  Eeynsn  «.  Porter,  7  Bing.  461.     amoont  paid  and  ths  smoont  do- 
^lf.lkP.370-  Whan  a hmdioBd^     doctad.     Bfsmttoa   i^  SoUm,  4 


tho  taamt  to  naks  Bbg.  11. 

of  apajmant  ^  Baa  Ab.   198.     LUL  8.  914. 

yaarteaatwi.  Wade  v.  Bfanh,  Latch.  911. 

diaa  tbe  hnid.  '^  Smith  o.  Mapleback,  1  T.  R. 

fiaUa  to  pay,  the  landlord     414.    v.  Cooper,  9  Wils.  976. 

or  having  tha  OMana  of  Wadea.  Manh,  Laieh.  311.  Pieeoa 

aQ  the  fiMis;  heU,  dMt  v.  Corrio,  6  Bing.  94.    9M.  &P. 

iooMldiiDtdMBainliBrihaaBMmnt  67. 


alknred,  thooghtheia-        *  Parmenter v. Webber, 9 Moore, 
grrcn  every  year  ihowed  the     066.    8  Taont.  603. 
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Md  th^in  until  the  11th  of  NoTember,  oo  paying  down  an  im 
mfdinti^  rent ;  it  was  held  that  the  lessee  coold  not  distrain  th 
goods,  as  the  terms  of  the  letting  amounted  to  a  lease,  by  whicl 
the  whole  of  the  lessee's  interest  had  passed  to  the  plaindflT*. 

A  tenant  from  year  to  year  nnderietting  from  year  to  yea: 
has  a  reversioO)  which  enables  him  to  distiain  \  Where  a  per- 
son entered  npon  premises  subject  to  the  approbation  of  the 
landlord,  and  afterwards  agreed  to  pay  an  advanced  rent,  as  well 
for  the  time  he  had  been  in  possession  as  for  the  future ;  it  wa£ 
held  that  the  landlord  might  distrain  for  the  advanced  rent  ac- 
crued before  the  agreement,  as  well  for  what  accrued  after- 
wards, such  agreement  giving  him  the  same  power  by  relation 
to  his  tenant's  first  entry  into  possession,  as  it  did  to  recover 
his  rent  in  foture^ 

But  if  the  landlord  does  any  act  which  rebttts  the  presump- 
tion of  an  existing  tenancy,  as  if  he  treats  the  occupier  as  a 
trespasser,  by  bringing  ejectment  against  him,  he  cannot 
afterwards  distrain  him  for  rent<> ;  and  if  the  tenant  holds  over 
after  having  received  notice  to  quit  from  the  landlord,  he  is  not 
liable  to  a  distress  without  some  evidence  of  a  renewal  of  the 
tenancy ;  for  a  mere  holding  over  does  not  make  him  a  tenant 
upon  the  old  terms,  so  as  to  confer  on  the  landlord  the  r^ht  of 
distress ;  his  remedy  in  such  case  is  by  an  action  for  double 
value*.  But,  if  the  tenant  holds  over  after  having  given  the 
landlord  notice  to  quit,  the  latter  may  distrain  for  double  rent 
during  all  the  time  that  the  tenant  continues  in  possession '.  A 
weekly  tenant,  however,  is  not  liable  to  be  distrained  for  double 
rent,  for  holding  over  after  notice ;  for  he  does  not  come  within 
the  statutes. 


*  Preece  v.  Come,  ivjmi. 

^  Ciuttf  V.  Wbeder,  M.  &  M. 
493. 

'  M'Leiah  r.  Tat^  Cowp.  781. 
.  '  Bridget  V,  Smith,  6  Bing.  410. 
2M.&R.740. 

*  Jcnoer  o.  Ckgg,  1  M.  &  B4>Ik 
213.  Confirmed  by  the  Court  of 
Exchequer.  See  onle,  729.  But  lee 
Zouch  d.  Ward  v.  Willingale,  1  H. 
BL  311 ;   where  a  distress   under 


such    drcomstanoei 

merdy  a  waiver  of  the  notice. 

'  By  11  G.  II.  c.  19,  s.  18,  this 
statute  applies  only  to  cases  where 
the  tenant  has  the  power  of  deter, 
mining  the  tenancy,  and  has  given 
a  valid  notice.  Johnstone  e.  Hur- 
dlestone,  4  B.  &  C.  922,  ante,  732. 

*  SttlUvan  r.  Bishop,  2  C.  &  P. 
359. 


SSC  II.]  WfiO  MAT  Dist&Am.  789 

Ab  traante  in  oommoo  are  obliged  to  avow  separately,  they  Tenants  In 
drauld  make  several  distresses «.  If  a  tenant  to  two  tenants  *^<'°'™>°' 
is  comiBon  receive  a  notice  from  one  not  to  pay  the  whole 
reoft  to  the  other,  and  afterwards  do  so,  the  one  who  gave 
the  aedoe  may  distrain  for  his  ^are^.  Where  land  was 
dfmiwed  by  lour  persons,  (whose  original  title  did  not  ap- 
pear,) at  one  entire  rent,  to  be  divided  and  paid  separately, 
in  equal  portiona ;  and  one  of  the  four  distrained  upon  the 
tCDant  finr  her  own  share  of  the  rent;  held,  that  the  dis-* 
tress  was  regular,  for  whatever  might  have  been  the  interest 
of  the  landlords,  as  between  themselves,  as  between  them  and 
the  terre-tenant,  they  were  tenants  in  common,  and  entitled 
«adi  to  a  separate  distress^. 

Oae  of  several  coheirs  in  gavelkind  may  distrain  for  rent  due  Copar- 

to  aU,  without  the  auihority  of  his  coheirs'.     Coparceners  ''^^"* 

being  eonsidered  but  as  one  heir  in  law,  must  join  in  making  a 

distress,  but  after  partition  they  may  make  several  distresses  *. 

Oae  joint  tenant  may  distrain  alone,  but  then  he  must  avow  in  Joint 

Us  own  right,  and  as  bailiff  to  the  other  f;   and  if  not  inter-  ^<^"^ 

dieted  by  the  others,  he  may  appoint  a  bailiff  to  distrain  for  rent 

dae  to  alls.     As  a  tenant  by  the  courtesy  has  an  estate  of  free-  Tenant 

hold,  he  is  in  contemplation  of  law  a  reversioner,  in  all  lands'  of  ^^  ^® 

*■  courtesy* 

the  wife  leased  for  years  or  life,  and  therefore  may  distrain  of 
fmaaaoa  right  If  ^  wife's  estate  be  but  a  rent  of  inheritance, 
heawy  also  distrain  for  it^. 

TeaaBts  by  eiegft^  siahUe  staple^  or  statute  merchant  may  dis-  Tensati 
train*.  A  mortgagor  may  distrain  under  a  lease  by  deed  cation, 
gffvilcd  by  himself  after  the  mortgage,  by  virtue  of  the  estop-  Mortgagor 
pel,  birt  not  for  rent  due  under  a  lease  granted  previous  to  the  ""^  mort* 
mortgage,  f<n  the  privity  of  estate  is  destroyed  by  the  mort- 


*  PoDen  e.  Pafaner,  3  SaHc  207.  *  Stedman  v.  Page,  1  Salk.  390. 
Bmilgy  on  I>ia.  41.  Co.  Litt.  164.  6.     Butler  &  Baker's 

»  HanitMi  v.  JBtaiAjy  6  T.  B.  CaM,  3  Ca  22.  & 

S4iL    And  aee  Doe  d. v.  Hit*  '  Pullen  v.    Palmer,  ntpra,     6 

didl,  1  B.  &  B^  11.  Powii  r.Smith,  Mod.  73. 

S  B.  &  A.  860.  *  Robinion  v.  Hoffman,  4  Bing. 

*  WUtley  o.  Boberts,  1  M'CleL  502.     1  M.  &  P.  474. 

k  Y.  107.  ^  Bradley  on  Bis.  46. 

*  Lei^  V.  Shepherd,  2  B.  &  B.  *  Bro.  Ab.  IHstreas,  PI.  72.    Cu- 
MS.  bit*s  Case,  4  Co.  7. 
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gage  *•  A  mortgagee  may  distrain  after  giTUig  nodoe  of  the 
mortgage  to  the  tenant  in  possession,  under  a  lease  prior  to  the 
mortgage  \  Bnt  it  is  doubtful  whether  he  may  distrain  for  reot 
due  on  a  lease  given  after  the  mortgage,  without  his  privity  «• 

An  annuitant  may  distrain  for  arrears,  though  the  term  be 
vested  in  himself^  to  secure  the  pajrment*** 

Husbands  seised  in  right  of  their  wives  might  at  common 
law  distrain  for  rent  due  out  of  land  in  which  the  wife  had  only 
a  chattel  interest,  but  he  had  no  such  right  in  respect  of  rent 
arising  from  a  freehold  interest  in  land*,  until  the  S2  Hen. 
VIIL  c.  37.  8.  3.  enabled  husbands  seised  in  right  of  their 
wives,  in  fee,  tail,  or  for  life,  of  any  rents  or  fee-farms,  to  dis- 
train after  the  death  of  their  wives  for  arrears  during  their  life- 
time. By  section  4,  tenants  pur  autre  vie  may  distrain  for  mr* 
rears  during  the  life  and  unpaid  after  the  death  of  the  cestui 
que  vte,  in  like  manner  as  at  common  law  they  might  have  done 
during  his  life. 

At  common  law  executors  or  administrators  could  not  dia* 
train  for  arrears  incurred  in  the  lifetime  of  the  owner  of  the 
rent,  but  by  32  Hen.  VIIL  c.  37.  s.  1,  "  the  personal  repre- 
sentatives of  tenants  in  fee,  tail,  or  for  life,  of  rent-servioesy 
rent-charges,  rents-seek,  and  fee-farms,  may  distrain  for  the 
arrears,  upon  the  land  charged  with  the  payment,  so  long  as 
the  lands  continue  in  the  seisin  or  possession  of  the  tenant  in 
demesne,  who  ought  to  have  paid  the  rent  or  fee  £um,  or  of 
some  person  claiming  under  him  by  purchase,  gift,  or  descent.'* 

This  statute  has  been  held  to  extend  to  the  executors  and 
administrators  of  aU  tenants  for  life,  in  cases  where  even  pre- 
viously they  had  a  remedy  by  action  of  debt  as  well  as  where 
they  had  no  such  remedy  ^ ;  though  it  was  considered  in  one 
case  not  to  extend  to  cases  where  the  executors  had  a  remedy 
at  common  law  by  action  8 ;  and  in  a  recent  case  it  wad  held 
not  to  extend  to  the  executors  of  a  person  who,  being  seised  in 
fee,  demised  the  premises  for  a  term  of  years,  reserving  a 


*  Bradley  on  iNt.  99. 

^  Mois  V.  Oallimore,  Doug.  279. 
*"  Keech  d.  Warne  v.  Hall,  id.  21. 
^  Fairfax  o.  Gray,  2  Bl.  132<S. 

*  Ognet*t  Case,  4  Co.  61. 


f  Hool  p.  BeU,  1  Ld.  Raym.  172. 
Lambert  v.  Austin,  Cro.  Ells.  332: 
See  Prescott  v.  Boucher,  3  B.  & 
Ad.  858. 

■  Turner  ».  Lee,  Cm  Car.  471. 
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rent,  so  as  to  enable  the  executors  to  distrain  for  arrears  of 
rent  accrued  in  the  testator's  life  time  \ 

But  the  3  &  4  W.  IV.  c.  42.  s.  37.  enacts,  '*  that  it  shall  be  Ezecuton 

hidiil  for  the  executors  and  administrators  of  any  lessor  or  ^^  1^ 

hodlord  to  distrain  upon  the  lands  demised,  for  any  term,  or  i^nt  dae  in 

at  win,  for  the  arrearages  of  rent  due  to  such  lessor  or  Umdlord  time  of  the 

m  his  lifeCmie,  in  like  manner  as  the  lessor  mieht  have  done  in  ^^l^^f)  . 

^  and  within 

las  lifietinie ; "  and  by  sec  38,  "  such  arrearages  may  be  distrained  six  months 
ibr  afker  the  end  or  determination  of  such  term  or  lease  at  will»  determlna. 
io  the  same  manner  as  if  such  term  or  lease  had  not  been  ended  ^^^^  of  ^ 
or  deiermined,  provided  that  such  distress  be  made  within  six 
calendar  months  after  the  determination  of  such  term  or  lease^ 
and  daring  the  c<mtinuance  of  the  possession  of  the  tenant 
from  whom  such  arrears  became  due ;  provided  also,  that  all 
and  every  the  powers  and  provisions  in  the  several  statutes 
made  relating  to  distresses  for  rent  shall  be  applicable  to  the 
distresses  so  made  as  aforesaid."  ^ 

A  lord  of  a  manor  may  of  common  right  distrain  for  his  Lords  of 
copyhold  rents  ^.     If  by  a  custom  the  lord  is  precluded  from  "^^^^ 
taraing  catde  on  the  common  during  a  certain  season  of  the  ers. 
year,  a  commoner  may  distrain   the  lord's  catde  which  are 
tnmed  on  during  that  dme  ^,     In  case  of  an  absolutely  stinted 
common^  in  point  of  number,  one  commoner  may  distrain  the 
sapenumerary  cattle  of  another ;   but  not  if  an  admeasure- 
ment is  necessary,  as  where  the  stint  has  relation  to  the  quan- 
tity of  the  commoner's  land.     Wherever  there  is  a  colour  of 
right  for  turning  cattle  on  a  common,  a  commoner  cannot  dis- 
train, because  it  would  be  judging  for  himself  in  a  case  which 
depends  on  a  more  competent  inquiry.     But  where  cattle  are 


'  Preseott  r.  Boodier,  3  B.  & 
Ad.  849.  Jones  v.  Jones,  id,  967- 
See  Renren  p.  Watkin,  S.  N.  P. 
6Ga  Powell  r.  Killick,  id.  Meri- 
toB  r.  Gilbee,  8  Taunt.  159.  Mar- 
da  e.  Bofltoo*  1  &  &  B.279*  Where 
tke  IflHee  of  lands  dies  before  the 
eKpiation  of  the  term,  and  his  ad- 
fosakuutOT  oonUnues  in  possension 
iuiing  the  remainder,  and  after  the 
aphuUta  of  it^  a  distress  may  be 
uken  far  rent  due  for  tlie  whole 


term.  Braithwaite  r.  Cooksey,  1  H. 
Black.  4G5. 

•»  3  &  4  W.  IV.  c.  42.  9.  37,  38. 
Orant  of  rent  to  testator  for  years, 
with  a  clause  of  distress  that  the 
grantee  and  his  heirs  may  distrain  ; 
held,  that  the  execntor  should  dis- 
train, and  not  the  heir.  Barrel  v. 
Wilson,  Cro.  Eliz.  644. 

'  Laugher  v.  Humphrey,  Cro. 
Eliz.  524. 

0  1  Roll.  Ab.  505. 
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tnnied  on  the  common  witboat  any  pretence  of  ngfat,  the  com 
moner  may  distrain  them  *• 

The  general  rule,  however,  that  one  commoner  cannot  dis* 
train  the  cattle  of  another  may  be  raperaeded  by  a  speda 
agreement;  as  where  ^.,  being  ponesaed  of  a  qnantity  o 
land  in  a  common  field,  and  having  a  right  of  common  ovei 
the  whole  field,  and  B»  having  also  a  right  of  common  over  tlM 
whole  field,  they  entered  into  an  agreement,  for  their  mutoaJ 
advantage  and  convenience,  not  to  exerciae  their  respective 
rights  fer  a  certain  term  of  years,  and  each  party  covenanted  to 
that  eflect ;  during  the  term  the  cattle  of  B.  came  upon  the 
land  of  A, ;  it  was  held,  that  A.  might  distrain  them  damage 
feasant ;  for,  by  the  operation  of  the  agreement,  B.  stood  in 
the  situation  of  a  stranger  with  regard  to  A.^ 
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HOW   A   DISTRESS   MAT   BE   AVOIDED. 


Payment  or  la  general  the  landlord  may  distrain  whenever  the  rent  is  in 
^^j|^^      airear,  but  a  tender  of  the  rent  at  a  prc^^er  time  and  pbM», 
will  pre-       even  though  he  refuse  to  take  it,  will  supersede  his  power  of  dis- 
trew.       '    training  ^     A  distress  made  after  a  tender  of  the  arrears  is 
illegal ;  and  if  a  tender  be  made  even  after  the  landlord  has  dis- 
trained, bat  before  the  distress  is  impounded,  a  subsequent  re- 
moval of  the  distress  will  subject  the  landlord  to  an  action  of 
trespstss^.    But  a  tender  afler  the  distress  is  impounded  is  in- 
suiBcient,  because  it  is  then  in  the  custody  of  the  law*. 
Though  the  distress  be  made  by  a  Inroker,  a  tender  of  the  rent 
and  costs  to  ^e  landlord,  or  the  party  to  whom  the  rent  is  doe, 
will  be   Bttfiicient^     The  landlord's  privflege  of  distraining 


*  Hall  V,  Haling,  1  Blaok.  673. 
4  Bur.  2418. 

^  Whltenum  o.  King,  2  H.  BL  4. 

*  Aiion.l  Vent.  21. 

*  Vertae  «.  Besiley,  1  M.  &  Rob. 
21. 

*  Firth  V.  Purvis,  5  T.  R.  432. 
Where  cattle,  distrained  damage 
feasant,  were  in  a  private  pound, 


and  the  dlstnoner  adaatted  tfaef 
ware  about  to  be  tewarded  to  a  pub- 
lic pound ;  held,  that  a  tender  ci 
amends  made,  while  they  were  ia 
the  pfirate  pound,  was  not  too  hlb»> 
Browne  t^  Powdl,  4  Bing.  290.  H 
Moore,  464. 

r  Smith  V.  Goodwin,  4  B.&AdL 
413.    Or  if  the  tender  be  made  t» 
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jBKj  be  warned  by  contract ;  as  where  the  tenant  with  the  privity 
of  ladkxrd  sold  by  auction  a  right  of  eatage  of  paBture,  which 
tfepbmtiff  pnrchaaed^  and  the  proceeds  were  paid  to  the  land- 
lord ;  hdd,  Parhe^  B^^  dissentientef  that  a  contract  by  the  land- 
lord BB^  be  implied  not  to  distrain  cattle  put  on  the  land  to 
eitauie  the  eatage^  and  that  a  distress  of  the  plaintiff's  cattle, 
for  rent  accmed  preTious  to  the  sale,  was  unlawful  *.  But 
wbexe  the  plainlif^  being  about  to  take  an  apartment  of  the  de- 
fendant's tenaot,  was  promised  by  the  defendant  that  so  long  as 
he  paid  die  rent  to  the  tenant,  his  property  should  be  safe ;  and 
havmg  paid  part,  and  tendered  the  residue^  the  defendant  with- 
oot  Bodee  of  the  tender,  distrained  his  goods  for  rent  due  from 
tbe  tenant ;  it  waa  held,  that  his  right  to  distrain  was  not  barred 
bjhisprQatiBe^. 

As  distress  ia  the  highest  remedy  known  to  the  lawj  taking  Taking  a 
a  bond  or  biU  of  exchange  as  a  security  for  the  rent,  will  not  f^m  ^^^^ 
deprive  the  landlord  of  his  right  to  distrain;  for  it  cannot  change  win 
opente  as  an   extinguishment  of  the  rent  until  payment  <*.  privethe 
Where  the  plaintiff  gave  a  note  of  hand  for  rent  in  arreari  and  ^^"^^^ 
todL  a  receipt  lor  it  when  paid,  the  defendant  afterwards  dis-  dittndn. 
traiued  for  the  rent;  the  plaintiff  brought  trespass ;  and  it  wa^ 
holdcn^  that  notwitfaatanding  this  note,  the  defendant  might  dis- 
train, fer  it  is  no  alteration  of  the  debt  until  payment  '•    And 
if  a  aoie  be  given  under  an  agreement  that  it  should  operate  as 
a  snupfftfikm  of  the  right  of  distress,  in  order  to  give  it  that 
efiect,  sndi  agreenoent  must  be  specially  pleaded  in  bar  to  the 
avowry,  as  wdl  aa  the  fact  that  the  note  was  given  on  account 
of  thereat*. 


tfaetanilccr,  it  ia  good  ;  and  if  betakes     dor  of  amends  to  her  was  held  soffi- 
1^  earn  be  ia  endtlod  to,     dent.    Broime  v.  PoweD,  4  Bing. 


b^isaiit^eettoapenahyoftKUethe  280. 

■B0IIBI  BshwfiiBy  duffged.    07  0.  *  Horsford  v.  Webeter,  1  C.  Bf.  & 

HLcaiL  ItbMbeenlieldtliataten.  R.  G0Q.    1  Oale,  1. 

I4n  a  distnsa  lor  damage  ^  Welsh  v.  Rose,  6  Bing.  638. 

caimot  be  made  to  ilie  bailiff  '  BolL  Ab.  tit.  Estinguiahment. 

cf  the  svovant.    PiUungUm  v.  Haa-  Drake  v.  Mitobell,  a  East,  251.  Bat 

tings,  Oto.  Elis.  8l8b     5  Ce.  78^  a  judgment  obtained  on  a  bond  is  an 


B«  ia  a  reeent  caae,  when  the  dls»     eztingaishment  of  the  rent.    B.  N. 
r*s  wife  bad  been  in  the  usual     P.  182. 


hdUt  of  acting  aa  bis  agent  in  sndi         ^  B.  N.  P.  182.    Davu  r.  Oyde, 
matttfi,  and  made  a  distress  of  cattle     4  Nev.  &  M.  462.    IH.  &W.  60. 
ffaBiiijPD/iMiniif  in  bis  absence,  a  ten-         *  Davis  v.  Oyde,  mpra. 
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1. — Of  goods  and  chattels  which  may  he  distrained  in  general. 
Distress  being,  at  common  law,  considered  merely  as  a  pled? 
to  compel  the  tenant  to  perform  the  duty  required,  nothini 
could  be  distrained  by  the  lord,  except  such  things  as  couL 
be  restored  to  the  owner  in  the  same  plight  and  condition  a 
they  were  in  at  the  time  when  they  were  taken.  In  general 
however,  all  moveable  chattels  and  personal  effects  found  oi 
the  premises,  may  be  distrained  for  rent,  whether  tbey  beloi^ 
to  the  tenant  or  to  a  stranger;  and  all  chattels  trespassing 
upon  the  land,  may  be  distrained^  damage  feasant  K 

Where  a  person,  driving  cattle  to  London,  put  them  into  i 
field  to  graze  for  a  night,  with  the  permission  of  the  landlord 
and  leave  of  the  tenant,  it  was  held,  that  the  landlord  might 
distrain  them  for  rent  due  out  of  the  premises  on  which  the) 
grazed  **.  But  it  seems,  that  if  under  such  circumstances  there 
be  an  express  agreement  by  the  landlord  not  to  distrain,  oi 
if  such  agreement  can  be  inferred  from  his  conduct,  it  will  pro- 


*  1  Inat.  47.  a.  Gilbert  Dist.  34. 
3  Bl.  Com.  7-  P^*"  Lord  Kenffon^ 
C.  J.,  in  Gorton  «.  Falkner,  4  T.  R. 
567«  But  animals  ySms  naturmy  and 
other  thingt  wherein  no  person  can 
have  available  property,  are  not 
distrainable.  Co.  Litt.  47.  Finch, 
I7&  Com.  Dig.  Distress,  G.  Deer, 
however,  in  an  inclosed  ground  are 
distrainable.  Davies  v.  Powel, 
Willes,  47. 

^  Fowkes  i\  Joyce,  3  Lev.  260. 
2  Vent.  131.     2  Sauud.  290.    But 


the  owner  of  the  cattle  was  after. 
wards  relieved  in  equity  on  the 
gitmnd  of  fraud  in  the  landlord,  id. 
And  it  seems  to  be  settled  law  at 
this  day,  that  cattle  belonging  to  a 
drover  being  put  into  a  dose,  with 
the  consent  of  the  occupier,  to  graze 
only  one  night,  in  their  way  to  a  fair 
or  naarket,  are  not  liable  to  be  dis- 
trained for  rent.  Tate  v.  Gleed,  2 
Sauud.  290,  5th  ed.  See  Peacuck  v 
Purvis,  posty  799. 
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tect  thf  csttle  firom  distress  *.  Cattle  which  are  on  the  Und 
I7  Kif  of  ^istment,  may  be  distrained  for  rent  ^.  It  is  settled 
kv,  tint  where  a  stranger's  heasts  come  on  the  land  of  another 
dffosgh  the  negl%ence  of  the  owner,  they  may  be  distrained 
immeditlcly  by  the  landlord,  for  rent  in  arrear;  but  where 
Aey  CQBK  into  the  land  throogh  the  defect  of  fences,  which 
the  tenant  is  bound  to  repair,  they  cannot  be  distrained  until 
they  hare  been  levani  et  amehant;  that  is,  until  they  have 
been  lying  doini  and  risiiig  up  on  the  premises  for  a  night  and 
a  d^;  fot  then  the  la.w  assumes,  that  the  owner  of  the  cattle 
had  Dotioe  dist  they  are  in  the  land,  and  that  it  is  his  own 
ae^Hgenee  not  to  take  them  away  ^, 

Thongfa  in  general  all  moveable  chattels  found  on  the  pre- 
BMMs  out  of  which  the  rent  issues,  are  distrainable  for  rent  in 
aireir,  yet,  to  this  mle  there  are  many  exceptions,  which  we 
shall  pneeed  to  notice. 

t^^Tkmgs  fniviieged  m  favour  of  trade.']  Things  delivered  Thingv 
to  a  person  exercising  a  public  trade,  to  be  carried,  wrought,  f^^^ 
worked  ap,  or  managed,  in  the  way  of  his  trade  or  employ, 
sQch  as  doth  sent  to  a  taOor's  shop^  to  make  a  garment ;  yam 
seat  to  a  weaver's  to  be  woven ;  a  horse  standing  in  a  smith's 
dnp  10  be  shod,  and  the  like,  are,  by  the  common  law,  privi- 
leged from  distress  for  rent,  for  the  sake  of  trade  and  com- 
BMree,  which  could  not  be  carried  on,  if  such  things  under 
these  drcnrastanoes  could  be  distrained  for  rent  due  from  the 
pcnon  in  whose  custody  they  are  '.  On  the  same  principle, 
the  goods  oi  the  principal  in  the  hands  of  a  factor  for  sale, 
eumot  he  distrained  by  the  factor's  landlord ;  for  the  advance- 
Bent  of  trade  equally  requires  that  such  goods  should  be 
piscedina  factor's  hands  for  sale,  as  in  a  carrier's  for  carriage*. 
So  goods  deposited  in  a  warehouse  or  wharf,  for  safe  custody 


'  EanSord  9,  Webster,  anUj  793-  labject.    Oisboume  v.  Hunt,  8alk. 

*  Co.  litt.  161.  249l      1    Inst.    4^.    a.     Wood    r. 
<  2  Snmd.  29a     Gilbert.  Ditt.  Clarke,     1     C.    &    J.    484,    poti, 

U.    3BLC0111.&  798. 

*  Per  Wiiia^  C.  J.,  in  Simpaou  p.  *  Oibnan  o.  Elton,  3  B.  &  B.  75. 
Uutopp,  Wilks,  515,  which  is  usu-  6  Moore,  243. 

ally  dtcd  m  a  leading  caiie  on  this 


[' 


.  It 
^  pri- 


^  BiiT-. :  «ii«. 
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vikfe  ifandd  ex»t^  lor  the  salt  works  might  be  carried  on 
mAom  the  pomiiciaion  of  the  boat  being  parted  with  by  the 
fkmiuS,  and  if  be  retained  the  poweaaion  of  the  boat,  it  waa 

3.— niag*  cemdiiiamaliy  pntUegedT}    Beasts  of  the  plough^  Things 
iheepi  im^lementa  of  husbandry,  the  tools  and  utensils  of  a  ST^bmbe 
nan*!  trade,  and  the   instruments  of  a  man's  profession*  are  otl>^  m^* 
Bot  distraiaaUei  provided  there  be  other  soiBcient  distress  on 


the  jaiiiMisei  \  Bat  if  there  be  no  other  sufficient  subject  of 
distress  than  growing  crops,  which  are  not  immediately  pro* 
dactiTei  it  seems  that  the  landlord  may  distrain  beasts  of  the 
pbu^  or  other  things  privileged  sab  modOf  for  he  has  a  right 
to  apply  thoae  things  which  are  immediately  productive  id  sa- 
tisfiKtioa  of  the  rent* ;  and  if  the  landlord  uaes  due  diligtoce, 
by  appiaiscuieut  by  proper  persons,  to  ascertain  whether  there 
be  a  saffidcnt  distress,  without  resorting  to  things  condition- 
sDy  privileged,  he  will  not  be  liaUe  to  an  action  for  iUeg»l 
dirtIca^  lor  distrainfaig  beasts  of  the  plough  or  other  things 
so  privikged,  though  it  appear  after  the  sale  that  there  would 
have  been  sufficient  distress  without  taking  such  things;  for 
he  is  not  to  be  afiected  by  a  subsequent  sale,  at  higher  prices 
than  waa  expected ;  nor  under  soch  circumstancei  need  he 
postpBos  the  sale  of  beasts  of  the  plough  to  that  of  other 


Where  die  plaindff^  a  manufacturer,  famished  a  weaver  not  Machhiery; 
only  with  materials  which  he  was  to  work,  but  also  with  frames  ZtMigg^ 
and  oAer  miplements,  for  the  purpose  of  being  used  in  the 
weaver's  house  in  working  materials ;  it  was  held,  that  though 
the  Bsateiiab  so  delivered  by  the  manafucturer,  were  privileged 
from  distress  for  rent  due  to  the  weaver's  landlord,  yet  that 


*  Moapcstt  cu  Oregory,  1  Meek  &         '  Jeuner  o.  YoUand,  6  Prioe,  A. 
Web.  633b    2  Gale.  2  Chitt.  167-    Bessti  of  the  plough 


^  ftl  HcD.  IIL  tt.  4.  1  Inst.  47.  a»  era,  bowerer,  dittramable  for  poor 

ISl.  «.   SimpMm  v.  Haitopp,  WiQei,  ntai,  thoogfa  there  be  other  soffi- 

b\%  GObcn  on  Dist.  36.    Gorton  o.  dent  diitren  on  the  prwnises ;  by 

Falkaer.    4  T.  R.  565.  reason  of  the  analogy  between  such 


*  ngoti  V.  Birtlea,  1  Mees.  &     diatreas  and  an  execution.   Uutchini 
Weia.  441.    2  Gale,  18.  v.  Chambers,  1  Burr.  570. 
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the  machinery  was  not  privil^ed,  unless  there  were  other 
goods  on  the  premises  sufficient  to  satisfy  the  rent  due.  '^This 
case/*  said  Lord  Lyndhurst^  C.  B.,  in  delivering  the  judgment 
of  the  court,  "  does  not  turn  on  the  privilege  of  a  workman, 
with  respect  to  the  implements  and  machinery  hy  which  his  trade 
is  to  be  carried  on,  but  upon  the  privilege  of  the  person  by 
whom  the  workman  is  employed.  It  appears  to  us,  that  the 
employer's  privilege  is  confined  to  the  materials  which  he  sup- 
plies, and  does  not  include  the  machinery.  None  of  the  cases 
go  beyond  this,  that  the  material  to  be  worked  up  is  privi- 
leged ;  that  the  conveyance  by  which  it  is  carried  to  and  from 
the  place  of  manufacture  is  privil^ed ;  that  it  is  privileged  m 
the  hands  of  the  carrier  while  he  is  carrying  it,  in  the  hands 
of  the  factor  to  whom  it  is  consigned,  and  in  the  hands  and 
warehouse  of  a  wharfinger,  where  it  is  lodged  and  deposited 
by  the  factor.  There  is  no  ease  or  dictum  that  the  machinery 
by  which  it  is  to  be  manufactured  is  included  in  the  privilege  *• 
So  it  has  been  held,  that  a  threshing-machine,  which  was  lent 
to  the  tenant,  and  which  was  lying  on  his  premises,  not  in 
actual  use,  was  distrainable,  there  not  being  other  sufficient 
distress  on  the  premises  ^. 

4. — TIdngM  in  actual  iMe.]  Things  in  actual  use,  as  a  horse 
upon  which  a  man  is  riding,  or  an  axe  in  the  hands  of  a  man 
who  is  cutting  wood,  and  the  like,  are  privileged  from  distress; 
in  order  to  prevent  a  breach  of  the  peace,  which  might  be  oc- 
casioned by  an  attempt  to  distrain  them  \  In  trover  fer  a 
stocking-loom,  which  had  been  distrained  for  rent,  where  it 
appeared  that  an  apprentice  was  using  the  loom  at  the  time  it 
was  taken,  the  court  held  that  it  could  not  legally  be  taken 
while  the  apprentice  was  using  it^.  But  though  wearing  ap- 
parel, if  in  actual  use,  cannot  be  distrained,  yet  if  it  be  not 
in  use,  it  may  be  distrained,  even  though  it  be  only  taken  oBT 


'  Wood  V.  Clarke,  1  C.  &  J.  484.  'I  Inst.  47.  a.    Simpson  v,  Har. 

1  Tyr.  814.     See  Simpson  v.  Har.  topp,  Willes,  64.    Stony  o.  Robin- 

topp,  Willes,  54.  son,  6  T.  R.  1S& 

^  Fenton  e.  Logan,  9  Bing.  676.  ^  Watto  u  Davis,  S.  N.  P.  666. 
3  M.  &  Soott,  82. 
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repose  * ;   and  it  hsts    1>een  held,  that  a  horse  which 
ira&f^  leading  only,  might  be  distrained  >>. 

'^.-Goois  in  the  custody  of  the    Uxw^     Goods  in  the  custody  Things  in 
ofthelaw,  as  things  distr&ined  damage  feaaant,  or  taken  in  ^^^^^ 
execntkn,  or  under  an  attacliment,  cannot  be  distrained  for  caiuiot  be 
Rot in  arrears     Where  com,  i^vliile  growing,  was  seized  under 
a  ^.  /(h  and  alter  it  was    cut,   l>ut  before  it  was  fit  to  be  taken 
away  tbe  landk>rd  distrained,    it    for  the  rent ;  it  was  held,  that 
the  Stress  was  illegal,   as   the    com  was  not  left  an  unreason- 
able time  on  the  prenuses  ^.      It  has  been  held,  however,  that  if 
foods  remain  on  demised  premises  afVer  a  fictitious  bill  of  sale 
made  of  them  nnder  an   ex.ecution,  they  are  liable  to  be  dis- 
trained as  before*.      And  where  a  sheriff's  officer  executed  a 
wilt  of  jL  /cu  by  going  to  the  house  and  informing  the  debtor 
be  came  to  levy  on  his  goods,  and  laying  his  hand  on  a  table 
and  sayu^  **  I  take   this  table,"  and  then  locked  up  his  war- 
rant in  the  table  drawer,  took  the  key,  and  went  away,  without 
leaving  my  person  in  possession,  and  after  the  ^.  fa.  was  re- 
tamable,  trat  not  continued,  the  landlord  distrained  the  goods 
far  rent ;  held,   ^lat  the  sheriff  could  not  maintain  trespass 
against  him;  for,  by  quitting  the  premises  after  the  seizure, 
and  leaving  no  person  in  the  possession  of  the  goods,  he  relin- 
q[aiaiied  the  possession,  and  the  goods  were  no  longer  in  the 
evstody  of  the  law. 

6. — Ftxhtrei.']  Things  annexed  to  the  freehold,  as  furnaces, 
milf-stoiies,  or  chimney-pieces,  cannot  be  distrained,  because  they 
cannot  be  taken  away  without  doing  injury  to  the  fireehold, 
vrlii^  the  law  will  not  allow  s ;  and  his  privilege  extends  to 
tfainga  which  the  tenant  will  not  be  allowed  to  remove  from  the 


•h  Caldwell,  Pcake,  36.  641.     Peaoodc  v.  Parvis,  tupra, 

e.  Smith,  1  £sp.  206.  '  Smith  v.  Russell,  3  Taunt.  400. 

*"  Wagataff  V.  Clark,  Woodfall,  '  Bhides  v,  Arandale,  1  M.  &  S. 

U  &  T.  by  fiarr.  913.  7H. 

'  i  Inst.  47.0.    Eaton o.Southby,  <  Co.  Litt.  47*  b.     Per  IVWea, 

MTiSken,   131.      Parslow  nu  Crippa,  C.  J.,  in  Simpson  r.  Hartopp,  mpra. 

C«mTu,  213.     Peacock  v.  Purvis,  5  Wynne  v.  Ingleby,  1  D.  &  R.  247. 


Moon,  79.    2  B.  &  B.  362.  5  B  &  A.  625. 

'  Wright  V.  Ilewes,  1  Ad.  &  EU. 
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premites,  by  reamoa  o€  their  being  eonadered  am  mmmwe^  to 
the  freehold,  thou^  they  be  aot  affixed  to  it;  for  eren  if 
a  mill^stone  be  taken  out  of  ita  proper  place  to  be  picked,  it 
eannot  be  diatrained;  becanae  auch  removal  ia  of  necessity, 
and  it  ia  still  part  of  the  null;  nor  can  a  snith's  anvil  on 
which  he  worka,  be  diatrained,  though  it  be  not  fiiatengd  by 
nailsy  ibr  it  is  accounted  part  of  the  forge  *•  A  kiln  caniiot  be 
diatrained  ^  and  it  ia  qneatiaiiable  whedier  nwchinery  fixed  by 
iM^ta  to  the  floor  of  a  fiictory  can  be  diatrained  for  Kent«. 


Shcavetof  7*^^C€9nandgrmmng  erop9.'\  A  diatresa  being  considered 
^'^  M  eommn  law  .MvelyM  a  pledg.,  thing. were  held  doc  to 
f^<9wing  be  diatrainable  which  could  not  be  restored  in  the  aanoe  plight 
be  dls-  ^  ^y  ^ere  when  taken,  therefore  cocka  and  aheaves  of  com 
trained.  ^^^  n^  diatrainable^  But  by  2  W.  &  M.  c  5.  a.  3,  '^  aheaves 
or  eocka  of  com,  or  looae  com  and  hay  lying  npon  any  part  of 
tha  land  diargcd  with  the  rent,  iMiy  be  aeized,  lecnredy  and 
k>cked  ifp  in  the  place  where  found,  in  the  nntare  of  a  distress, 
until  repleried  or  acrfd ;  but  the  sane  must  not  be  remoTed  to 
the  damage  of  the  owner  from  auch  place."  ^  And  aa  growii^ 
com  was  eonaidered  part  of  the  IreelK^  it  could  not  be  dis- 
trained at  common  law,  but  by  11  Geo.  2.  c.  19.  a,  8,  the  land- 
lord may  distrain  for  arreara  of  rent,  all  sorto  of  com  and  graas, 
hopSf  rooU,  fmita»  pulae,  or  other  product  whatsoever,  growing 
upon  any  part  of  the  estate  demised,  and  may  cut,  carry,  and 
lay  up  the  same  when  ripe,  in  bams  on  the  premises,  or  if  there 
be  no  bam  or  proper  place  on  the  premises,  then  in  any 
oth^  place  As  ncAr  as  may  be;  and  in  a  convenient  time  ap- 
praise and  dispose  of  the  same  towards  satisfiiction  of  the  rent 
and  expenses;  the  appraisement  to  be  made  when  cut  and 
gathered,  and  not  before.  Sec.  9  provides  that  if  the  tenant 
shall  pay  or  tender  the  arrears  of  rent  and  costs  before  the  com 
is  cut,  the  distress  shall  cease,  &c.     The  words  other  product 


'  Bro.  Ab.  tit.  Dist.  pL  23.  pintion  of  five  days,  if  not  replevied. 

^  Niblflt  V.  Smith,  4  T.  R.  694.  '^  It  aeema  that  nnder  this  statute 

*  Duek  «.  Brsddyll,  M*Clel.  917*  the  landlord  baa  no  option,  but  mu$i 

13  Price,  469.  sell  at  the  end  of  five  days.*'    Per 

'  Sec  9.  potty  810,  requirea  the  Parke  B.,  in  Pigott  v.  Bictka,  1  M. 

goodi  distrained  to  be  sold  at  the  ex.  St  Wels.  448. 
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m  the  above  enactment  have  heen  held  to  apply  only  to  other 
product  of  a  nature  similar  to  the  things  specified,  that  is  to 
ny,  product  to  which  the  process  of  ripening  and  heing  cut, 
gathered,  made  and  laid  up  when  ripe,  is  incidental,  therefore 
trees  and  ahrubs  growing  in  a  nursery  ground  are  not  distrain- 
ahle  within  the  statute  \     Growing  crops  may  he  considered  in 
the  nature  of  goods  and  chattels,  as  they  may  he  distrained  in 
the  same  manner  as  articles  of  the  latter  description^.    But 
where  A,  granted  an  annuity  to  B,f  charged  on  certain  premises, 
and  empowered  him  to  distrain  for  the  arrears,  and  "  to  detain, 
mans^,  sell,  and  dispose  of  the  distresses  in  the  same  manner 
in  all  respects  as  distresses  for  rents  reserved  upon  leases  for 
years,  and  as  if  the  said  annuity  was  a  rent  reserved  upon  a 
lease  for  years ; "  the  court  thought  that  these  words  did  not  em- 
power the  grantee  to  distrain  growing  crops,  hut  only  conferred 
on  him  the  powers  given  by  2  W.  &  M.  c.  5.  s.  S,^    Growing 
crops  cannot  he  sold  before  they  are  ripe^.     Where,  however, 
a  landlord  distrained  and  sold  growing  crops  hefore  they  were 
cat,  and  it  appeared  that  they  had  fetched  as  much  as  if  sold  at 
the  proper  time,  and  the  arrears  of  rent  exceeded  what  they 
sold  for ;  it  was  held,  in  trover  by  the  tenant,  that  he  was  en- 
titled to  nominal  damages  only  ®. 

Where  a  sheriff  took  com  in  the  hlade  under  &JL/a.f  and  sold 
it  before  the  rent  was  due,  it  was  held  that  he  was  not  liable  to 
account  to  the  landlord  of  the  defendant,  under  the  statute  8 
Anne,  for  rent  accruing  subsequently  to  the  levy  and  sale, 
although  he  had  given  notice,  and  though  the  com  was  not  re- 
moved from  the  premises  until  long  aflerwards '. 


*  QmA  9.  Oaskarth,  8  Tannt. 
431.  S  Jfoon,  491,  noognlsed  in 
Cfadee  r.  OiJirert,  3  Moore,  114. 

*  CUorer  o,  CoAei,  1  Biog.  6.  7 
Jsoof^  231> 

*  JlUlarv.  Oiven,  in  eiror,  2  C.  & 
J.  143.  S  Tyr.  1.  8  Bing.  98.  1 
M.  &  Soot^  199. 

'  Owen  V.  Leigh,  3  B.  &  A.  470. 

*  Froodlore  v.  Twemlow,  1  C.  & 
X.  39&  A  custom  that  m  tenant 
may  leave  his  away-going  crop  in 


the  bams,  &c.,  of  the  lann,  for  a 
certain  time  after  the  lease  is  ex- 
pired, and  he  haa  q;idtted  the  pie- 
miaes,  is  good ;  aadthelandlonlmay 
distrain  the  com  so  left,  for  rent  in 
arrear,  after  six  montfis  have  ex- 
pired from  the  determination  of  the 
tenn.  Beayanv.Dehdiay,  1 H.  Black. 
5.  S.  P.  Lewis  o.  Harris,  1  H.  Black. 
7.  n. 

'  Owillim  «.    Barker,    1    Price, 
274. 
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By  56  Geo.  III.  c.  50.  a.  6,  landlords  arc  not  to  distrain  for 
rent  on  purchasers  of  crops  severed  from  the  soil,  or  other 
things  sold  subject  to  husbandry  agreements,  nor  on  stock  or 
implements  employed,  under  the  provisions  of  the  act. 


A  distren 
muBt  be 
made  on 
the  pre- 
mises from 
which  the 
rent  issues, 
unless 
when  re« 
moved  to 
prevent  a 
distress. 


SECTION  V. 

IN   WHAT   PLACE    A    DISTRESS   SHOULD    BE    MADE. 

The  distress  roust  in  general  be  made  on  the  premises  out  of  which 
the  rent  issues ;  therefore,  where  there  was  a  demise  of  a  wbarf^ 
together  with  all  ways^  paths,  passages,  easements,  and  appur- 
•  tenances  whatsoever  to  the  said  wharf  belonging ;  it  was  held  that 
the  landlord  could  not  distrain  barges  lying  opposite  to  the  wharf 
between  high  and  low  water  mark,  and  attached  by  ropes  to  the 
wharf,  although  the  verdict  of  a  jury  found  that  the  exclusive 
use  of  the  land  between  high  and  low  water  mark,  as  well  when 
covered  with  water  as  when  dry,  was  demised  as  appurtenant 
to  the  wharf,  for  the  accommodation  of  the  tenants   of  the 
wharf;  but  they  also  found  that  the  land  itself  between  high 
and  low  water  mark  was  not  demised.  **  If,"  said  Lord  Tenterden^ 
C.  J.,  *'  the  meaning  of  the  finding  of  the  jury  be  that  the  use 
and  enjoyment  of  the  land  between  high  and  low  water  mark 
passed  as  appurtenant,  that  would  be  a  mere  privilege  or  ease- 
ment, and  the  rent  could  not  issue  out  of  that ;  the  landlord, 
therefore,  could  not  distrain  there  for  rent  issuing  out  of  land 
in  respect  of  which  the  easement  or  privilege  had  its  existence  *• 
If,  however,  the  landlord  enters  on  the  premises  to  distrain, 
and  he  has  a  view  of  cattle  or  other  chattels  thereon,  and  the 
tenant  removes  them  to  prevent  a  distress,  the  landlord  may 
follow  them  and  distrain  them  out  of  the  premises ;  but  if  the 
beasts  go  off  the  land  of  themselves  before  they  are  seen  by 
the  landlord,  he  cannot  distrain  them  aflerwards  ^ ;  and  it  is  said 
that  if  the  owner  drive  beasts  damage  feasant  out  of  the  soil, 
even  with  a  view  to  evade  a  distres,  they  cannot  be  distrained, 


*  Buszard  r.  Capel,  8  B.  &  C 
141.  2  M.  &  R.  197,  in  error.  6 
Bing.  160.  3  M.  &  P.  480,  over, 
rtiling    S.   C.    4    Bing.    137.      12 


Moore,  339. 

^  Co.  LitU  161.  a.  Per  TintM, 
C.  •!.,  in  Rand  v.  Vaughan,  poti^ 
804.  fi. 
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becmuse  the  beasts  must  be  damage  Jeauad  at  the  time  of  the 
distress*. 

Where  there  are  separate  demises,  there  ought  to  he  separate 
distresses  on  the  several  premises  subject  to  distinct  rents  ^« 
Where,  boweTer,  lands  lying  in  different  counties  are  held  under  Lands  in 
one  demise  at  one  entire  rent,  a  distress  may  be  taken  in  either  ^,^^^. 
eoonty  for  the  whole  rent  in  arrear,  and  chasing  a  distress  over 
is  a  condnuance  of  the  taking ;  hut  where  the  counties  do  not 
adjoin,  a  distress  cannot  be  chased  from  one  county  into 
the  other  ^.  If  a  rent-charge  issue  out  of  land  in  the  posses- 
sion of  many  tenants,  a  distress  may  be  taken  upon  the  posses- 
sion of  one  for  the  whole  rent,  for  it  issues  out  of  each 
p8rt<>. 

SECTION  VI. 

IK   CASE   OF    FRAUDULENT   REMOVAL. 

Bt  Stat.   11  Geo.  II.  c.  19.  s.  1,  "if  lessee  for  life,  term  of  If  after  the 

years,  at  will,  or  otherwise,  of  lands  or  tenements,  upon  the  ^^^^g 

demise  whereof  any  rents  are  reserved,  shall  fraudulently  or  goods  be 

clandestinely  carry  off*  his  goods  from  such  demised  premises,  lently  re- 

to  prevent  a  distress,  the  lessor,  or  any  person  empowered  by  him,  ™oved  to 

may,  within  thirty  days  after  carrying  off*,  distrain  such  goods,  distrau, 

wherever  found,  for  the  rent  arrear,  and  sell  or  dispose  of  the  J^^  JJlfy 

ame,  as  if  distrained  on  the  premises."  *  distrain 

By  sec  2,  *'  no  landlord  or  other  person,  &c.,  shall  seize  such  wherever 

goods  or  chattels  which  shall  be  sold,  h(m&  fide  and  for  a  valu-  ^  <^  ^^^ 

them. 

able  consideration,  before  such  seizure  made,  to  any  person  not 
privy  to  snch  fraud."  By  sec.  8,  '*  the  landlord  may  distrain  any 
cattle  or  stock  of  the  tenant  depasturing  on  any  common,  ap- 
pendant or  appurtenant,  or  any  way  belonging  to  the  premises 


n 


*  Id,  But  It  was  decided  by  Lord  *  Walter  v.  Rnmball,  1  Ld.  Raym. 

fUoH,  in  €3enient  v.  Mihier,  3  Esp.  56.  12  Mod.  76. 

9S,  that  to  jnstiiy  a  distress  damage  <*  I  Rol.  Ab.  671. 

ty  it  was  sufficient  that  the  *  This  provision  is  similar  to  that 


dirtniiier  entered  the  loena  m  9110  of  8  Ann,  c.  14.  s.  2,  which  author- 

wUIk  the  cattle  were  in  it.  ized  landlords  to  follow  and  distrain 

*  '^iiOffSB   r.   Birkmire,   2  Strs.  cattle  within  five  days  after  the  re- 

1010.  moval. 
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Inorder  to  justify  a  landlord  in  acting  under  the  first  section  oi 
this  statute,  the  goods  must  have  been  removed  after  the  rent 
became  due,  for  if  they  be  removed  at  any  time  before  the  rent 
becomes  due,  the  landlord  will  not  be  warranted  in  distraining 
them  off  the  premises  *•  The  statute,  however,  applies  to  all 
cases  where  a  landlord  is,  by  the  conduct  of  his  tenant  in  re- 
moving goods  frcmi  premises  for  which  rent  is  due,  turned  over 
to  the  barren  right  of  bringing  an  action  for  his  rent.  Where 
a  tenant  openly,  and  in  the  face  of  day,  and  with  notice  to  his 
landlord,  removed  his  goods  without  leaving  sufficient  on  pre- 
mises to  satisfy  the  rent  then  due,  and  the  landlord  followe<l 
and  distrained  the  goods;  held,  that  although  the  removal 
might  not  be  clandestine,  yet,  if  it  was  fraudulent,  (which  was  a 
question  for  the  jury,)  the  landlord  was  justified  under  the 
statute  ^. 
The  re.  The  mere  removal  of  the  goods  is  not  sufficient  to  bring  the 

noft  be  ^^^^  within  the  statute.  The  removal  must  hefrauduletU,  which 
fnmaolent,  is  a  question  for  the  jury  <^;  and  it  must  appear  that  suffident 
goods  were  not  left  on  the  premises  to  ooeet  the  arrears  of 
rent^.  The  statute  applies  to  the  goods  of  the  tenant  only, 
and  not  to  those  of  a  stranger  or  a  lodger ;  wherefore,  a  plea 
justifying  the  following  goods  off  the  premises,  and  distraining 
them  for  rent  arrear,  must  show  that  diey  were  tjie  tenant's 
goods*. 

Where  the  assignees  of  a  bankrupt,  who  was  lessee  of  pas- 
ture land,  being  chosen  on  the  8th  of  the  month,  allowed  his 
cows  to  remain  upon  the  demised  premises  till  the  lOth,  and 
ordered  them  to  be  milked  there ;  held,  that  they  thereby  be- 
came tenants  to  the  lessor,  and  the  cows  being  removed  on  the 


*  Wateon  v.  Main,  3  Esp.   16.  Hodges,  178. 

Furneauz   o.  Fotherby,    4   Camp.  ^  Oppennan  v.  Smith,  4  D.  &  R. 

186,  where  Lord  EUenborfmghy  how-  38. 

ever,  expressed  some  douhis  whether,  °  John  o.  Jenkins,  1  (X  &  If . 

if  the  goods  were  femored  the  ni^t  987* 

befdre   the  rent  became  due,  the  ^  Parry  v.  Duncan,  7  Bing.  348. 

landlord  might  not  follow  them.  The  6  M.  &.  P.  19. 

abore  doctrine,  however,  was  re-  *  Thornton  v,  Adams,  6  M.  &  S. 

oagniaed  and  acted  on  in  Rand  v.  38.    Postman  v.  Hanell,  6  C  &  P. 

Vaughan,   1   Bing.  N.  C.  767-     1  225. 
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lOlh  to  avoid  a  distress  for  arrears  of  rent,  that  he  had  a  riglu 
to  follow  and  distrain  them  *. 


SECTION  VI  r. 

AT    WHAT   TIME    A    DISTRESS   MAY   BE    TAKEN. 

A  Disntsss  for  rent  cannot  be  made  at  night,  that  is  between  A  distreti 
stinaet  and  sunrise  ^,  nor  can  it  at  common  law  be  made  until  ^^J^^e^at 

the  day  after  the  rent  becomes  due,  for  the  rent  is  not  due  until  night,  or 

until  the 
the  last  minute  of  the  natural  day  on  which  it  is  reserved,  day  after 

diod^h  strictly  it  is  demandable  and  payable  before  sunset  on  ^^1^^ 

that  day^.     The  custom  of  a  place,  however,  or  an  agreement  due,  ez- 

between  the  landlord  and  tenant,  may  empower  the  landlord  to  ^tnL  or 

distrain  for  it  earlier.    Therefore,  where  a  trader,  afler  com*  custom. 

misting  an  act  of  bankrupty,  took  a  shop,  and  agreed  to  pay  a 

halAyear's  rent  in  advance,  where  by  the  custom  of  the  country, 

half  a  year's  rent  became  due  on  the  day  on  which  the  tenant 

entered ;  it  was  held,  that  the  landlord^  after  an  assignment 

onder  the  commission,  and  before  the  year  expired,   might 

distrain  the  goods  on  the  premises  for  half  a  year's  rent. 

At  common  law  the  landlord  could  not  have  distrained  for  The  landw 

his  rent  after  the  expiration  of  tlie  term*.     But  by  8  Ann  c.  (^tr^Q^ 

li.  s.  6,  *'any  person,  having  any  rent  in  arrear  upon  any  within  lix 

lease  for  life  or  lives,  or  for  years  or  at  will,  may  distrain  for  after  the 

audi  arrears  after  the  determination  of  the  lease ;  provided  such  ^P^^i*)!^ 

^  of  the  term. 

distress  be  made  within  six  calendar  months  after  the  determin- 
ation of  such  lease,  and  during  the  continuance  of  such  land- 
lord's title  or  interest,  and  during  the  possession  of  the  tenant 
from  whom  such  arrears  became  due." ' 
Although  this  proviso  is  in  terms  confined  to  the  possession 


*  Wdch  0.  Myen,  4  Camp.  368.  *  1  Inst.  47.  b. 

^  1  Inst.  147.  a.   Gilbert  on  Dist.  '  It  has  been  held  that  this  lU- 

S4L    AJdenborgh  v.  Peaple,  6  C.  &  tute  doet  not  apply  to  cases  where 

P.  SI  2.     But  cattla  damage  featant  the  tenancy  is  put  an  end  to  by  the 

may  be  distrained   at    night;    for  tenadt's  wrongful  disclaimer.    Doe 

otherwise  they  might  escape.  d.  David  v.  Williams,  7  C.  &  P. 

^  Dnppa  r.  Mayo,  1  Sannd.  287.  322. 

<  BodJey  c  Taylor,  2  T.  R.  600. 

VOL.  n.  H 
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of  the  tenant,  yet  it  has  been  held  that  where  the  tenant  dies 
before  the  term  expires,  and  his  personal  representative  con- 
tinues in  possession  during  the  remainder  and  after  the  expira- 
tion of  the  term,  the  landlord  may  distrain  within  six  calendar 
months  afler  the  end  of  the  term,  for  rent  due  at  the  time  when 
the  tenant  died,  as  well  as  for  what  accrued  afterwards  *. 

Where  a  landlord  permitted  his  tenant  to  retain  possession  of 
part  of  a  farm  afler  the  tenancy  had  expired,  it  was  held  that 
he  might  distrain  on  that  part  within  six  months  after  the  ex- 
piration of  the  tenancy  \  So,  where  part  of  a  tenant's  corn 
remained  in  a  barn  on  the  demised  premises  beyond  six  calen- 
dar months,  but  within  the  time  allowed  by  the  custom  of  the 
county  for  outgoing  tenants  to  get  in  and  dispose  of  their  crops; 
it  was  held,  that  the  landlord  might  distrain  the  com  on  the 
premises  ^.  So,  where  the  tenant's  remaining  was  by  agree- 
ment <*.  But  a  termor,  who  lets  to  an  under-tenant,  cannot, 
after  his  term  has  expired,  enforce  the  continuance  of  the 
under^tenancy  by  distress,  if  the  under-tenant  refuses  to  ac« 
knowledge  him  as  landlord,  or  pays  him  under  threat  of  dis^ 
tress ;  although  the  under-tenant  still  retain  the  possession^, 
limita-  By  3  &  4  W.  IV.  c.  27.  s.  2,  no  person  shall  make  an  entry 

Uie  time  of  ^^  distress,  or  bring  an  action- to  recover  any  land  or  rent,  hut 
makings      within  twenty  years  next  afler  the  time  at  which  the  right  to 
make  such  entry  or  distress,  or  bring  such  action,  shall  have 

• 

first  accrued ;  and  by  sec.  42,  no  arrears  of  rent  or  interest  in 
respect  of  money  charged  upon  or  payable  out  o£  any  land  or 
rent  shall  be  recovered  by  distress  or  action,  but  within  six 
years  next  afler  the  same  shall  have  become  due,  or  after  an 
acknowledgment  of  the  same  in  writing  shall  have  been  given 
to  the  person  entitled  thereto,  signed  by  the  person  by  whom 
the  same  was  payable  ^ 


'  Braithwaite  v.  Cooksey,  1  H.  *  Knight  o.  Bennett,  3  Biog-  ^^' 

BI.485.  11  Moore,  232. 

»  Nuttall  r.  SuimtOD,  9  B.  &  C.  *  Bum  v.  Riobanbon,  4  Tannt 

§7.   6 IX  &  R.  16&  7aa 

*  Lewis  V.  HarriB,  1  Hen.  BL  7' 11.  '  3&4  W.  IV.  c.  27*  8- ^  ^  ^ 
B«Tan  V.  Ddahay,  id,  5. 
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SECTION  VIII. 

JMOWr    ik    OISTSE8S  SHOULD  BS  MAOB. 

Tab  distress  for  rent  should  be  made  by  the  landlord  or  his  Aatfaority 
IwOiff,  if  by  the  latter  he  should  have  a  warrant  of  distress  todittnun. 
ogDed  by  the  landlord  ;  a  subsequent  assent,  however,  will  be 
as  effectual  as  a  previous  command ;  for  "  whenever  a  specific 
appcHntment  of  an  agent  is  necessary,  a  subsequent  recognition 
of  acts  done  hy  liiin  in  that  capacity  is  better  even  than  a 
previous  authority.  "  *  Where,  in  replevin  against  a  broker,  it 
appeared  that  the  landlord  had  employed  the  attorney  to  defend 
him,  it  was  held  sufficient  evidence  of  the  broker's  authority  to 
distrain,  in  the  absence  of  any  written  warrant  ^. 

The  Stat.  13  Kdw.  I.  c.  37,  (West.  2,)  which  enacts  that  no 
distress  shall  be  taken  except  by  bailiffs  "  sworn  and  known," 
does  not  apply  to  distresses  taken  for  rent  in  arrear  ^. 

If  the  landlord  enter  a  house  and  seize  upon  some  goods  as  What  is 
a  distress  in  the  name  of  all  the  goods  in  the  house,  it  will  be  l^^^^ 
sufficient^.     Kven  a  slight  expression  of  the  landlord's  inten- 
tion to  make  a  distress  will  be  sufficient.    As  where  a  landlord, 
bearing  a  tenant  and  a  stranger  dispute  about  the  property  of  an 
artide  in  the  premises,  declared  that  the  article  should  not  be 
removed  until  his  rent  was  paid,  and  in  the  afternoon  of  the 
tame  day  sent  his  broker  to  distrain  for  the  rent ;  it  was  held, 
that  the  distress  was  commenced  by  the  declaration  of  the  land- 
lord m  the  morning,  and  completed  by  the  entry  of  the  broker, 
amd  that  the  landlord  was  entitled  to  an  article  which  had  been 
removed  in  the  mean  time  *• 

Where  a   landlord's  agent  went  on  the  tenant's  premises, 
walked  round  them,  and  gave  a  written  notice  that  he  had  dis- 
trained certain  goods  lying  there,  for  rent,  and  that  unless  the 
rent  was  paid  within  five  days  the  goods  would  be  sold,  and 


*  Ar  Bs9i,  C.  J^  in  Joam  v.  not  b«  a  baiUff.  Gackaon  r.  Winter, 

Bfe^fat,  6  Bhig.  683.  2  M.  &  P.  3  M.  &  R.  SIS. 
laa     Bro.  Abb   tit.  Trarans,  3.         *  B«gUa  o.  Ha^e,  3  Soott,  19S. 

I^nb  e.  Hills,  4  Mod.  37a      11  3Bing.N.a  184.    lHodgM,a66. 


Mod.  112.  '  Dodd  v.  Moigsn,  6  Bfod.  215. 

^  DiiiiesDv.ir«idtluMD,Sa&P.         *  Wood  «.  Kono,  6  Bing.  10.     2 
173.    It  lecBBi  that  an  infimt  am.     M.  &  P.  27. 
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went  awmy  widioQt  Inring  any  penon  in  possession ;  it  was  held  , 
to  be  a  sufficient  seiaore  to  ghre  the  tenant  a  right  of  action  for 
excessire  distress,  and  tbat  quitting  the  premises  without  leav- 
ing any  one  in  possession  was  not  an  abandonment  of  the  dis- 
tress, as  the  11  G.  n.  c.  19.  s.  10.  gave  the  landlord  power  to  . 
impound,  or  otherwise  secure  on  the  premises  goods  distrained 
for  rent  in  arrear*. 

A  broker's  man  having  taken  possesion  of  property  under  a 
distress  for  rent,  after  remaining  two  days,  left  the  house  in  a 
state  of  great  excitement,  bordering  on  insanity.    The  landlord 
thinking  that  his  leaving  had  been  procured  by  the  dru^ng  of 
his  liquor  by  the  parties  in  the  house,  but  which  was  not 
proved,  six  days  after  broke  into  the  house  and  took  away  the 
goods,  without  any  previous  demand  of  admission ;  held,  tbat 
he  had  no  right  to  enter  again  after  so  long  a  delay,  and  that 
the  owner  of  the  goods  might  maintain  trover  for  them^ 
The4Riter        In  order  to  make  a  distress,  the  outer  door  cannot  in  ordi- 
noTbe  "'^     nary  cases  be  broken ;  but  if  the  outer  door  be  open,  the  per- 
broken,  bat  sotk  distraining  may  justify  breaking  open  an  inner  door,  or 
door  maj.     io^^f  to  find  any  goods  that  may  be  distrainable  «.    It  has  heen 
held  that  trespass  will  not  lie  against  a  landlord  who  occupied 
an  apartment  over  a  mill  demised  to  his  tenant,  ft^m  which  it 
was  divided  only  by  a  boarded  floor  without  any  ceiling,  for 
taking  up  the  floor  of  his  own  apartment,  and  entering  through 
the  aperture  to  distrain  for  rent^.     And  by  11  Greo.  II.  c.  19. 
Wboi  the    s*  7,  '^  any  {^ce  in  which  goods  or  chattels,  ft-audulendy  or 
clandestinely  conveyed  away,  are  locked  up  or  secured,  so  as  to 
prevent  the  same  horn  being  taken  as  a  distress  for  rent  arrear, 
may  be  broken  open  and  entered  in  the  day  time  by  the  party 
distraining ;  first  calling  to  his  assistance  the  constable  or  other 
peace  officer  of  the  place  where  the  goods  are  suspected  to  he 
concealed ;  and  in  case  of  a  dwelling-house,  oath  being  first 

*  Swann  v.  Falmoath,  Eari  of,  him  in,  it  most  be  shewn  that  hit 
8  B.  &  C.  46d.    2  M.  &  R.  534.  presence    was    rendered    necessary 

^  Russell  V.  Rider,  6  C.  &  P.  416.  either  from  threats  of  resistanoe,  or 

*  Browing  V.  Bann^B.  N.  P.  81.  the  apprehension  of  violence,  && 
In  making  a  distress  for  rent,  cir.  Skidmore  r.  Booth,  6  C.  &  P*  777- 
camstanoes  may  oocnr  whidi  may  re-  TindaL 

quire  the  presence  of  a  police  officer.  '  Goold  e.  Bradstock,  4  Taaat. 

But  to  justify  the  landlord  in  calling  582> 


maTbe 
broken 
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mdrMre  a  justice  of  the  peace  of  a  reasonable  ground  to 
mpect  that  tash  goods  are  therein ;  and  the  same  may  be 

aka  and  seised  for  the  arrears  of  rent,  as  if  they  had  been  in 

as  opeo  place." 

SECTION  IX. 

HOir  A   DISTRESS    SHOULD   BB   DISPOSED   OF. 

IrAOK 
2.  SaleofBdistreM 810 


h'-hfmiding  a  Stress.']    At  oominon  law,  the  party  dis-  Where  a 
traomf  goods  might  impound  them  in  any  place  that  he  thought  ationia  be 
proper*.  But  by  1  &  «  Philip  &  Mary,  c.  12.  s.  1,  no  distress  impoun^^^ 
ofatdf  istohe  driven  out  of  the  hundred,  rape,  wapentake,, 
or  kdie  whore  the  same  is  taken,  except  it  be  to  a  pound  overt, 
withia  the  sime  shire,  nor  above  three  miles  from  the  place 
where  tbe  same  is  taken ;  nor  impounded  in  several  places, 
^wreby  tbe  owner  may  be  constrained  to  sue  several  replevins; 
GO  pais  of  ferfeitiDg  to  the  party  grieved  one  hundred  shillings^ 
and  treUe  damages ;  and  by  sec.  2,   no  person  shall  take  for  Costs  of 
kapiag  in  pound  or  impounding    any  distress  above  four  '^'^' 
pence  hr  any  one  whole  distress ;  on  pain  of  forfeiting  five 
pooads  to  the  party  grieved.    It  has  been  held,  under  this  sta* 
Kate,  that  where  lands  lying  in  two  adjacent  counties  were  let 
viAer  ooe  demise,  at  one  entire  rent,  and  the  landlord  distrained 
catdeia  both  counties  for  rent,  he  might  chase  them  all  into  one 
c^'^iBty;  hot  not  so  if  the  counties  were  not  adjoining^.    The 
o&Me  uader  this  statute  for  impounding  a  distress  in  a  wrong 
P^itce,  or  in  several  places,  is  but  a  single  offence,  though  seve- 
ral pefsoos  he  concerned,  and  shall  be  satisfied  with  one  for- 
feitnre^    By  11  Greo.  II.  c  19.  s.  10,  persons  distraining  for 
rent  may  impound  the  distress  in  any  convenient  part  of  the 
Iaod<>.    The  second  section  of  1  &  2  P.  &  M.  c.  2.  does  not 
spply  to  a  distress  impounded  on  the  premises  pursuant  to 
the  hitter  statute*. 
At  common  law,  if  living  chattels  were  put  into  a  pound  ^^1^7 

*  1  lost.  108.  Partridge  v.  Naylor,  Cro.  Elist.  480. 

^  Wsker  «.    Rmnboll,    1  Ld.        'See  tnUej  800. 
Ksya.  ».    I  8d(k.  247-  *  Child  v.  Chaaiberlain,  5  B.  & 

'  Hex   ft    Cbrke,    Cowp.  612.     Ad.  1049.     3  Nev.  &  M.  620. 
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mvat  sup- 
pler cattle 
withpro-« 
visions. 


overt,  the  owner  at  hii  perU  was  bound  to  anstain  tbem ;  but  il 
put  inio  a  private  pound,  tbe  distrainer  was  bound  at  his  peril 
to  supply  them  with  provision.  But  by  5  &  6  W.  lY.  c  5,  the 
distrainer  is  in  all  cases,  where  cattle  are  put  into  a  pound 
overt,  as  well  as  covert,  bound  to  supply  them  with  necessary 
provisions^  the  value  of  which  he  may  recover  from  the  owner. 
The  distrainer  cannot  work  or  use  the  thing  distrained,  as  he 
has  only  the  custody  of  it  as  a  pledge ;  he  may,  however,  milk 
cows  and  other  milch  kine,  because  it  may  be  necessary  to 
their  preservation  ^. 


Distress  to 
be  sold  after 
five  days 
unless  re- 
plevied. 


Notice. 


2. — Sale  of  a  distress.']   The  distress  being  considered  merely 
as  a  pledge,  could  not  a  common  law  be  sold ;  but  by  2  W.  & 
M.  sess.  1.  c.  5.  s.  S,  it  is  enacted,  "that,  where  any  goods  or 
chattels  shall  be  distrained  for  any  rent  reserved  and  due  upon 
any  contract,  and  the  tenant  or  owner  of  the  goods  shall  not 
within  five  days  next  afler  such  distress,  and  notice  thereof, 
with  the  cause  of  such  taking  left  at  the  chief  mansion-house, 
or  other  most  notorious  place  on  the  premises  charged  with  the 
rent,  replevy  the  same,  the  person  distraining  may,  with  the 
sheriff  or  under-sheriff  of  the  county,  or  constable  of  tbe  hun- 
dred, parish,  or  place,  where  the  distress  ia  taken,  cause  the 
distress  to  be  appraised  by  two  sworn  appraisers,  whom  locb 
sheriff,  &c.,  shall  swear  to  appraise  them  truly,  and  after  such 
appraisement,  may  sell  the  same  towards  satisfaction  of  the 
rent,  and  the  charges  of  the  distress  and  appraisement,  leaving 
the  overplus,  if  any,  in  the  hands  of  the  sheriff,  &c.,  for  the 
owner's  use."  « 

In  the  notice  of  the  sale  of  a  distress  it  is  not  necessary  to 
set  forth  at  what  time  the  rent  became  due  for  which  the  dis- 


"  1  Inst.  4. 

^  Bac  Ab.  tit.  Dist.  (D.  2.)  A 
pound-keeper  is  boand  to  receive 
every  thing  offered  to  his  custody, 
and  is  not  answerable  whether  the 
thing  were  legally  impounded  or  not. 
An  action  of  trespass,  therefore,  will 
not  lie  against  him  merely  for  reoehr. 
ing  a  distress,  though  tiie  original 
taking  be  tortious ;  but  if  he  goes  be- 


yond his  duty,  and  assents  to  the 
trespass,  it  may  be  a  diilersnt  cise. 

Branding  v.  Kent,  Cewp.  47^. 

«  This  statute  does  not  affBrt  <i»- 
tresses  dafiu^  feasatU^  thereTore 
they  remain,  as  they  were  st  on©- 
mon  law,  mere  pledges,  sad  lbs  w« 
of  them  will  make  tbe  party  dis- 
training a  trespasser  sb 
Dorton  «.  Pfckup,  &  N.  P-  ^ 
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iRMki  ben  made*,  nor  need  the  time  of  taking  the  goods  be 
eMpmaed  dierem ;  for  a  man  may  distrain  for  one  cause  and 
jaMf  fer  another^.  It  has  been  held,  that  notice  to  the  tenant 
VIS  nfficknt  under  this  act,  the  sole  object  of  the  statute 
bang  diat  the  party  should  have  notice;  which  object  was 
noR  eftctuDy  attained  by  a  notice  giren  to  the  party  himself, 
du  by  1  nodce  left  at  the  mansion-house,  or  most  notorious 
place  QD  the  premises  ^. 

If  goods  be  distrained  for  rent,  the  landlord  must  wait  five 

vhale  daji,  i  e.  five  times  twenty ^four  hours,  before  he  sells, 

ad  if  be  does  not,  he  is  liable  to  an  action.     Thus,  where  a 

dirtim  was  made  on  Friday  at  two  p.m.,  and  tlie  sale  was  on 

die  IbUowing  Wednesday  at  eleven,  a.m.,  the  sale  was  held  to 

be  wToagfid'.    The  landlord  may  remain  a  reasonable  time  on 

the  premiMs  after  the  expiration  of  the  five  days,  for  the  pur. 

poie  of  appraising  and  selling  the  goods  distrained  *.   But  where 

one  wbo  entered  nnder  a  warrant  of  distress  for  rent  in  arrear, 

cootiBaed  in  poaseaaion  of  the  goods  upon  the  premises  for 

fifteen  days,  daring  the  last  four  of  which  he  was  removing  the 

goods,  whidi  were  afterwards  sold  under  the  distress;  held, 

tbat  he  was  liable  in  trespass  for  continuing  on  the  premises  and 

diaadHBg  the  plaintiff  in  the  possession  of  bis  house  after  the 

tiaie  allowed  by  law  '.    The  consent  of  Uie  tenant,  it  seems,  will 

JMbfybniB  remaining  on  the  premises  beyond  the  proper 

UBiei. 

A  leoaat,  whose  standing  com  and  growing  crops  have  been 
seised  as  a  distreas  for  rent  before  they  were  ripe,  cannot  main- 
tut  an  action  on  the  case  under  the  above  statute  against  the 
Isndiofd  or  his  bailifis  for  not  selling  the  same  before  five  days 


'  ftr  B^Otty  J.,  in  Mou  v.  Oal- 
laan,  Doug.  280. 

^  Ciowthflr  B.  RaaniboCtoA,  7  T. 
B-CM.    £cbcrtoa  9.  PoppleweD,  1 

^'Wiiur  t.  Romball,  I  Ld. 
Upn.  53.    13  Mod.  ^e.     1  Salk. 

'  Hiryv  «.  TagwcU,  6  C.  &  P.  IM. 
WaDHe«.King,lH.B1.13. 


*  Pitt  V.  Shew,  4  B.  &  A.  208. 
Bat  see  Oriffin  v.  Soott,  2  Stra.  717. 
It  teeniB  that  the  landlord  mast  sell 
at  the  end  of  fire  days.  See  arUe, 
800.  n. 

'  Winterbome  r.  Morgan,  U 
East,  305.  And  see  Etherton  o. 
PoppleveU,  1  East,  189. 

■  Harrison  v.  Burry,  7  Price,  600. 
Fisher  v.  Algar,  2  C.  &  P.  374. 
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goods. 


Expenses. 


liad  elapsed  after  the  seizure,  as  such  sale  was  altogeUier  void  \ 
The  statute,  though  it  authorizes  a  sale  after  five  days,  does  not 
take  away  tlie  right  to  replevy  after  that  period  if  the  goods  be 
not  sold;  secus  after  the  sale  ;  ft>r  the  purchaser  is  entitled  to 
retain  the  goods  \ 

Before  the  goods  distrained  can  be  told,  they  must  be  a:p^ 
praised  by  two  sworn  appraisers  S  of  whom  the  party  distraining 
cannot  be  one,  for  he  is  interested  in  the  transaction  ^.  The 
appraisers  must  be  sworn  before  the  constable  of  the  parish 
where  the  distress  is  taken  *,  who  must  attend  and  swear  them 
before  the  appraisement  is  made^.  A. distress  sold  at  the  ap- 
praised value  is  intended  to  have  been  sold  at  the  best  price, 
since  the  law  relies  upon  the  appraisers  having  been  sworn  s. 
It  has,  however,  been  held  on  a  count  for  not  selling  goods  dis- 
trained at  the  best  prices,  that  the  plaintiff  may  give  evidence 
to  shew  that  the  goods  were  allowed  to  stand  in  the  rain,  and 
that  they  were  improperly  allotted  K 

The  expenses  of  levying  a  distress  for  rent  for  less  than  twenty 
pounds,  are  regulated  by  57  Geo.  III.  c.  93  *,  the  second  sec- 
tion of  which  gives  justices  a  summary  jurisdiction  to  admi- 
nister a  remedy  to  parties  aggrieved  by  extortion.  Sect.  6 
provides  that  every  broker  or  other  person  who  shall  make  and 
levy  any  distress  whatsoever,  shall  give  a  copy  of  his  chaiges 


*  Owen  V.  Legh,  3  B.  &  A.  470. 

^  Jacob  V.  King,  5  Taunt.  461. 

'  2  W.  &  M.  c  5.  B.  2.  Bishop 
V.  Bryant,  6  C.  &  P.  484.  TTindoL 
It  hap,  however,  been  held  that  where 
the  rent  distrained  for  does  not 
ezoeed  20/.,  only  one  sworn  ap- 
praiser is  necessary,  since  57  Geo. 
III.  G.  93.  Fletcher  r.  Saunders,  6 
C.  &  P.  747.  1  M.  &  Rob.  375.  If 
ihe  tenant,  to  save  expense,  requests 
that  appraisers  may  not  be  called  in, 
and  in  consequence  the  broker  who 
made  the  seizure  values  the  goods, 
the  tenant  cannot,  in  an  action, 
complain  of  that  which  was  done  as 
an  irrf^phurity.  Bishop  v.  Briant, 
supra. 


'  Westwood  o.  Cowne,  I  Stra. 
172.  Andrews  v.  Russell,  B.  N.  P. 
81.  Lyon  v.  Weldon,  6  Moore, 
629.    2Bing.  334. 

*  Avenell  v.  Croker,  M.  &  BI. 
172. 

'  Kenny  v.  May,  1  M.  &  Rob. 
56. 

■  Walter  v.  RumbaU,  1  Ld. 
Raym.  53. 

*»  Poynter  ».  Buddey,  5  C  &  P. 
512. 

»  The  7  &  8  O.  IV.  c.  17.  extends 
the  same  provisions  to  distresMs  for 
rates  and  taxes  under  20/.,  which 
the  above  statute  contains  respecting 
distresses  for  rent. 
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and  of  all  the  costs  and  charges  of  any  distress  whatsoever, 
signed  by  hinti  to  the  person  whose  gbods  shall  have  been  dis- 
trained, althoagh  the  amount  of  rent  demanded  shall  exceed 
twenty  pounds.  It  has  been  held  under  this  section,  that  a 
landlord  who  does  not  interfere  personally  in  the  distress,  is  not 
liable  for  the  neglect  of  the  broker  employed  by  him  to  make 
the  distress  in  not  delivering  a  copy  of  the  charges  of  the  dis- 
tress *« 


SECTION  X. 

SECOND  DISTRESS. 


Bt  17  Car.  II.  c  7,  in  all  cases  where  the  value  of  the  cattle  A  second 

distrained  shall  not  be  found  to  be  of  the  full  value  of  the  i.!^?! 

may  oe 

arrears  distrained  for,  the  party  to  whom  such  arrears  are  made  if 
due,  his  executors  or  administrators,  may  distrain  again  for  notsuf- 
the  said  arrears;  but  a  second  distress  cannot,  it  seems,  be  ^cient. 
justified,  where  there  is  enough  which  might  have  been  taken 
upon  the  first,  if  the  distrainer  had  then  thought  proper  ^.     If 
a  man,  however,  seize  for  the  whole  sum  that  is  due  to  him, 
and  only  mistake  the  value  of  the  goods  seized,  which  may 
be  of  uncertain  or  imaginary  value,  as  pictures,  jewels,  &c., 
there  is  no  reason  why  he  may  not  afterwards  complete  his 
execution  by  making  a  full  seizure  ^. 

If  the  plaintiff  in  replevin  be  nonsuited,  the  defendant  may 
again  distrain  the  same  goods  for  rent  subsequently  accrued, 
previously  to  his  executing  his  retomo  Jtahendo^  without  waiving 
his  action  against  the  sureties  in  the  bond  ^. 

To  a  cognizance  for  rent  in  arrear ;  a  plea  in  bar,  that  the 
defendant,  on  a  former  occasion,  made  a  distress  for  the  same 
rent,  and  took  goods  liable  to  distress,  sufficient  to  discharge 
the  rent  in  arrear  and  the  costs  of  the  distress,  and  might 
thereby  have  paid  the  arrears  of  rent,  but  neglected  so  to  do, 
and  wrongfully  made  a  second   distress   for   the  same  rent, 


'  Hart  V.  I/each,  1  JUees.  &  Wds.         *  HutchinB  v.  Chambers,  1  Burr. 
5M.    2  Gale.  579. 

^  Woodf.  L.  &  Ten.  335.  ^  Hefford  v.  Alger,  1  Taunt.  21& 
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was  held  ill  on  special  demurrer,  assigning  for  cause  that  the  plei 
did  not  show  that  the  rent  was  satisfied  by  the  former  distreu*. 


SECTION  XI. 

ILESCOUS   on   POUND   BRBACH. 


What  Rescue   is  the   taking  away  and  setting   at  liberty  again  a 

a  mcue.  distress  taken  for  rent  or  damage  feasant,  afier  it  has  been  in 
the  possession  of  the  party  distraining  ^.  Preventing  a  person 
from  making  a  distress,  is  no  rescue  °.  If  cattle  distrained  go 
on  the  premises  of  the  owner  while  being  driven  to  the  pound, 
and  he  refuses  to  deliver  them  up  upon  demand  by  the  dis- 
trainer, It  is  a  rescue  in  law  ^.  But  where  the  plaintiff  dis- 
trained the  defendant's  cattle  damage  feasant,  and  went  to 
apprise  the  defendant,  and  during  his  absence,  the  cattle  es- 
caped into  the  defendant's  grounds  for  half  an  hour,  from  which 
the  plaintiff,  on  his  return,  drove  them  into  his  own  yard ;  it 
was  held,  that  the  defendant  having  taken  them  from  thence, 
it  was  no  rescue ;  for  permitting  the  cattle  to  go  on  the  de- 
fendant's ground  was  an  abandonment  of  the  distress  *. 

If  a  distress  is  taken  without  cause,  as  where  rent  is  not 
due,  the  owner  may  make  rescous  before  the  distress  is  im- 
pounded. So,  if  the  owner  tender  the  rent  before  distress 
taken.  But,  afler  the  distress  is  impounded,  the  owner  can- 
not break  the  pound,  and  take  the  distress  out  of  the  pound; 
for  it  is  then  in  the  custody  of  the  law '. 

If  a  hayward  take  cattle  which  are  straying  m  a  common 
or  lane,  and  they  are  rescued  as  be  is  taking  them  to  the 
pound,  this  rescue  is  indictable ;  but  if  the  hayward  take  cat- 
tle which  are  damage  feasant  in  the  inclosed  land  of  any  pri- 
vate occupier,  the  rescue  of  them  before  they  get  to  the  pound 
is  not  indictable ;  as  in  the  latter  case,  till  the  cattle  get  to  the 


*  Hudd  o.    Rarenor,  5    Moore,         *  Id. 
642.     2  B.  &  B.   662.     Lingbam         ^  I  Inst.  161. 
V.  Warren,  2  B.  &  B.  36.    4  Moore,         *  Knowles  e.  Blake,  6  Biog.  ^99- 

400.  8  M.  A,  P.  814. 

^  B.  N.  P.  84.     1  Inst.   160. 6.         M  Inst.  47.  b.  160.  ^ 
F.  N.  B.  IM. 
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pcNtfid,  the  hayward  k  to  be  eonridcred  tke  mere  senrant  of 
die  oceupier  *• 

At  eommon  law,  if  any  person  broke  the  pomid^  or  any  part 
of  it,  and  took  away  the  cattle,  it  was  deemed  a  breach  of  the 
peace;  beaides,  the  distrainer  might  take  the  cattle  again, 
wheteyer  he  found  them,  and  agam  impound  them  ^.  By  5  & 
6  W.  IV.  c.  59.  8.  5,  any  person  may  enter  a  pound  to  supply 
Ibod  and  nourishment  to  cattle  confined  therein,  without  being 
liable  to  any  action  or  proceeding  of  any  kind  by  reason  of 
sttch  entry. 

By  Stat.  2-  W.  and  M.,  first  sess.  c.  5.  s.  4,  it  ia  enacted,  Remedy 
« that  upon  any  pound  breach,  or  rescous  of  goods  or  chat-  ^^^^^^ 
teb  distrained  for  rent,  the  party  grieved  shall,  in  a  special  breadi. 
action  on  the  case,  for  the  wrong  thereby  sustained,  recover 
treble  damages  and  costs  against  the  ofienders,  ot  against  the 
owners  of  the  distress,  in  case  the  same  be  afterwards  found 
lo  have  oorae  to  their  use  or  possession."  In  the  construction  of 
dus  statute,  it  has  been  held,  that  the  word  **  treble  "  refers  to 
die  words  *' costs,"  as  to  the  word  "  damages,"  and  consequendy 
diat  the  costs  shall  be  treble,  as  well  as  the  damages  ®.    So 
it  hMM  been  held,  that  a  tender  of  the  rent  after  the  cattle  were 
inpowided,  was  no  answer  to  an  action  under  this  statute'. 
A  jdea  of  recaption,  after  a  rescue,  must  aver  that  the  recap- 
tin  was  on  fresh  pursuit*. 


SECTION  XII. 

RSMRDY   FOR  ▲   WRONGPUt  DISTRXSS. 

WuRB  the  goods  or  chattels  of  a  party  are  wrongfully  di»* 
mined,  his  remedy  is  by  an  action  of  replevin,  or  trespass,  or 
trover  for  the  value ;  or  detinue  for  the  thing  itself  distrained ; 
or  if  the  goods  taken  be  converted  into  money,  he  may  waive 
the  tort  and  bring  assumpsit  for  money  had  and  received.  The 
■est  usual  remedy  for  a  wrongftd  distress  is  replevin,  which 
ihaU  he  considered  under  a  distinct  head.     Independently  of 


*  Bex  «.  Bnddiaw,  7  C  A  P.  Ml. 

Sn.    CcUndpe.  '  Firth  v.  Purvs,  a  T.  R.  432. 

*  I  Imt.  47.  A  180.  6.  *  Ridi  «.  WooDeie,  t  Biog.  651. 
'  Lswioii  V.  Story,  1  Ld.  Raym.  5  M.  ft  P.  00^ 
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thew  remwlif  fiir  m  wiaagful  distresi^  an  acikxiL  on  the  cas< 
lies  where  die  pnrtj,  baring  a  ri^t  to  distrain,  is  guilty  of  ai 
aboK  or  irregnlaritj  in  miking  or  dispotii^  of  the  distresA 
At  oonnnon  law,  an  aboK  of  a  distress  made  the  party  dis^ 
tzaimug  a  treipsiscr  «fr  taitio*.  Bnt  now,  by  11  G.  II.  c  \9\ 
s.  19,  **  wbere  any  distress  sball  be  made  for  any  rent  jostl] 
1^  dne^  and  any  irregokrity  or  nnlawfid  act  shall  be  afterwards 
™^  dooe  by  the  party  distraining,  or  bis  ^ent;  the  distress  shall 


liMliaity^  not  be  deemed  mdawlal,  nor  the  distrainer  a  trespasser  al 
™^^'|*  httiiOf  bat  the  party  grieved  may  recover  satisfiurtion  for  the 
mb  nifMyOii  special  damage  in  an  action  of  trespass  or  on  the  case  ^  at  the 
^S^ri^  Section  of  the  plaintiff;  and  if  he  recover  he  shall  have  full 
ng^tansj.    costs.**    Bot  by  s.  20,  **  no  tenant  or  lessee  shall  recover  in 
sndi  action,  if  tender  of  amends  has  been  made  before  action 
brooght"     By  stat.  17  Geo.  II.  c  5S.  s.  8,  "  where  any  dis- 
tress shall  be  made  for  money  justly  doe  for  the  relief  of  tbe 
poor,  the  distress  shall  not  be  deemed  unlawful,  nor  the  party 
making  it  a  trespasser,  on  account  of  any  defect  or  want  of 
form  in  the  warrant  of  appointment  of  overseers,  or  in  tbe  rate 
or  assessment,  or  in  the  warrant  of  distress  thereupon ;  nor 
shall  the  party  distraining  be  deemed  a  trespasser  ah  tnUio,  on 
account  of  any  irregularity  whidi  shall  be  afterwards  done  by 
him,  but  the  party  grieved  may  recover  satisfaction  for  tbe 
special  damage  in  an  action  of  trespass,  or  on  the  case,  with 
full  costs;   unless  tender  of  amends  is  made  before  acUon 
brought." 
Remedy  for       Though   at  common   law  an  action    lay  for  an  excessive 
an  exos-      distress  S  yet  a  remedy  by  an  action  on  the  case  is  also  given 
by  the  statute  of  Marlbridge,  52  H.  III.  c  4^  which  provides, 
"  that  distresses  shall  be  reasonable,  and  that  persons  taking 


*  And  in  case  of  distren  for  da* 
magefgnuanlj  thif  is  still  the  law. 

^  The  true  ooDstraction  of  the 
words  irupast  on  the  cot «,  is  that 
the  party  injured  must  bring  tres- 
pass if  die  injury  be  trespass,  and 
case  if  it  be  a  subject  nutter  of  an 
action  on  the  case ;  the  nature  of  the 
irregularity  determines  the  form  of 
action.  Hence,  case  might  be  brought 


for  an  irregularity  in  omitting  to 
appraise  the  goods  before  wUio? 
them,  and  trespass  for  remaining  in 
possession  beyond  the  fire  days. 
Winterboume  c.  Morgan,  H  ^■'^ 
305,  ante,  811.  Smith'te  Usdi^ 
Cases,  06. 

•  2  Inst.  107.    Per  Parki,B.i^ 
Pigott  o.  Birtlei,  2  Gale,  21. 


SEC.  Zn.]  REMSDT   FOR   A   WROMOFUL   DISTRESS. 


817 


aareMODnble  distresses,  shall  be  grievously  amerced  for  die 
excess  of  such  distresses.  Though  case  is  the  proper  remedy 
lor  ezoessiTe  distress  \  it  has  been  held  that  trespass  would 
lie  where  gold  or  silver  was  taken  to  an  excess,  apparent  on  the 
^  of  it ;  as  where  six  ounces  of  gold  and  100  ounces  of 
ohrer  were  distrained  for  6«.  Sd,  The  ground  of  that  decision 
was,  that  gold  and  silver  were  of  a  certain  and  known  value ; 
but  it  was  said,  that  in  all  other  things  of  arbitrary  and  uncer- 
tain value,  the  action  must  be  upon  the  statute  \  If  a  party 
dittraios  a  single  chattel,  far  exceeding  the  amount  of  rent  due, 
he  win  not  be  liable  to  an  action  for  excessive  distress,  if  there 
be  not  other  sufficient  distress  on  the  premises  ^.  It  is  not  for 
erery  trifling  excess  that  this  action  will  lie,  it  must  be  dis- 
proportionate to  some  extent ;  express  malice,  however,  is  not 
necesssry^.  A  landlord  is  not  bound  to  calculate  very  nearly 
the  value  of  the  property  seized,  but  he  must  take  care  that  some 
proportion  is  kept  between  that  and  the  sum  for  which  he  is  en- 
n'ded  to  take  it  •. 

In  Older  to  support  this  action,  the  plaintiff  need  not  prove 
the  precise  amount  of  rent  due,  as  stated  in  the  declaration, 
the  substantial  allegation  being,  that  more  was  distrained  for 
than  was  actually  due  '.  Though  the  tenant  tendered  the  rent 
befiire  distress,  whereby  the  distress  was  rendered  unlawful,  he 
naj  abandon  his  action  of  trespass  and  sue  in  case  s :  but  tres- 
pss  or  case  will  lie  under  such  circumstances^,  A  recovery 
in  replevin  is  a  bar  to  an  action  for  an  excessive  distress  K 


*  Jd.    Stnrdi  r.  Clark,  1  N.  & 

^  Moor  V.  Mnnday,  dted  in  Hut- 
cUni  s.  Cliambcn,  1  Burr.  A90« 

«  rSold  9,  MitcheU,  6  Eip.  71- 
AroMil  9,  Croker,  M.  &  M.  172. 

*  Pgr  Lord  EUenboraugh^  C  J., 
in  Rdd  e.  Mitchdl,  supra. 

*  Pgr  A9^,  J.,  in  WiUoughby 
f>  Btekhome,  2  B.  &  C.  823.  And 
ne  SeUs  ».  Hoare,  1  Bing.  401.  8 
Moore,  451.  It  leems  that  an  action 
OB  the  GM6  does  not  lie  against  a 
kadkHd  for  dittnining  for  more 
than  the  actual  amesn  of  rent,  un« 
Jew  the  distreM  taken  be  of  larger 


ralne  than  will  satitfy  the  actual  ar- 
rears. Wilkinion  v.  Terry,  1  M.  & 
Rob.  377*   Parke, 

'  8dli  r.  Uoure,  1  Bing.  401.  In 
case  for  an  irregular  distroM,  it  is 
necessary  to  state  correctly  to  whom 
the  rent  distrained  for  is  due ;  for  a 
yarianoe  in  this  respect  is  fatal. 
Ireland  v.  Johnson,  1  Bing.  N.  C. 
102.   4  M.  &  Scott,  706. 

■  Branscomb  17.  Bridges,  1  B.  &  C. 
145.    3  Stark.  171. 

^  Holland  v.  Bird,  10  Bing.  15. 
3  M.  &  Scott,  363. 

>  Philips  v.  Berryman^  S.  N*  P. 
679.    3  Doug.  286. 
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In  an  action  for  a  vezatioos  and  excesave  daocaK.  tlie 
haying  reeeived  the  taxed  costs  of  bis  icyleiin  om.  Ae 
was  held  not  entitled  to  reeover,  at  ijimigfi,  tke 


Exeemin     oceanoned  to  lum  by  the  replevin*.    A  UnJIoid  k  fidUe  to 
tome  damaget  in  an  action  on  the  case  fiar  an  rirranTe 


gnming 

*"*••  where  the  excets  consbtt  whoUy  in  teiaing  guiwing  craps^  the 

probable  produce  of  which  is  c^aMe  of  being  filiinatrd  at  the 
time  of  the  aeiznre ;  but  the  measure  of  liimigfi  is  act  the 
▼alue  of  the  crops,  but  the  inoonvenienee  and  riprnar  which 
the  tenant  tuttaint  in  being  deprired  of  die  mtnagwcnt  of 
them,  or  which  he  it  put  to  in  procuring  sureties  to  a  larger 
amount  than  he  would  otherwise  have  been  in  repleTjing  the 
crops  ^.  The  question  in  such  an  action  is,  what  the  goods 
seised  would  have  sold  for  at  a  bn^er's  sale.  If  it  be  ex- 
cessive, the  plaintiff  is  entitled  to  recover  the  fiur  Talne  of 
them*. 

Where  a  landlord  distrained  far  more  than  was  dne»  and  re- 
moved the  goods  to  an  auctioneer's,  who,  upon  receiving  notice 
from  the  tenant  not  to  sell,  delivered  back  the  goods;  it  was 
held,  that  as  some  rent  was  due,  the  auctioneer  was  not  liable 
to  the  tenant  in  trover^. 

If  the  situation  of  the  premises  be  strictly  described,  it  must 
be  proved  as  laid.  Where  they  were  stated  to  be  in  the  parish 
of  St.  Oeorge  the  Martyr,  Bloomsbury,  and  were  proved  to  be  in 
the  parish  of  St  Oeorge,  Bloomsbury,  the  plaintiff  was  non* 
suited  *.  The  broker  who  made  the  distress,  is  a  competent 
witness  for  the  plaintiff;  but  not  for  the  defendant'. 


*  Gnoe  r.  Moigm,  2  Bing.  N.a  ^  Wbitworth  «.  Smithy  1  tf.  & 
A84.    1  Hodges,  34a.  JUAk  193.    t  C  &  P.  iflOi 

*  Piggott  o.  BirtlM,  I  Msm.  A  «  Harris  «.  Cooke,  3  Moore,  687* 
Wiilt.441.    2  Gale,  21.  Tnint.  630. 

*  WeUt  r.  Moody,  7  C.  &  P.  69.  '  Field  «.  Mitchell,  6  Eq».  73. 
Parke. 
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SECTION  I. 

or  m    KATURB  01   AK  ACTIOH   OP   BJECTlfBNT, 

Tn  aedoB  of  ejectment  is  a  fictitioiia  mode  of  legal  proceedings  The  his- 

bj  wbieh  almost  all  titles  to  lands  and  tenements  may  be  tried.  ^7  "^\ 

^  '  nature  of 

ttd  posKssion  obtained  by  the  party  entitled  to  it.  It  is  termed  ejectment. 
■  muid  action,  being  reai  in  respect  of  the  landa^  but  personal 
B  reelect  of  the  damages  and  costs.  It  is  also  deemed  a  po^ 
*ftt«ry  action,  beeaose  it  is  founded  on  the  right  to  the  po»- 
*Mm  of  the  premises  in  dispute  *.  In  the  earlier  period  of 
oar  history,  the  only  mode  of  recovering  the  possession  of  lands 
vrongiiiny  withheld  was  by  a  real  action  or  writ  of  assize, 
vlueh  were  applicable  only  to  freehold  titles^  estates  for  years 


mm 


*  HiianiDgloB,  1. 
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being  then  considered  only  a  pfecwioos  possession,  and  as  noi 
transferring  to  the  lessee  any  title  to  the  land ;  the  only  re* 
medy  whidi  a  lessee  had,  in  case  he  was  wrongfully  ousted  b] 
the  lesMTy  was  by  a  writ  of  covenant  on  the  bresch  of  contract; 
idiereby  be  was  enabled  to  recover  his  term  as  well  as  damages 
if  ousted  by  the  lessor ;  but  if  dispossessed  by  any  person 
Hsiming  under  the  Icaior,  he  coold  recover  damages  only  from 
the  lesMT  for  a  breach  of  die  covenant,  but  not  the  possession 
of  the  land  from  which  he  was  ousted  *. 

As  a  writ  of  covenant  lay  only  between  the  immediate  parties 
to  die  grant,  if  the  lessee  was  ejected  by  a  stranger,  his  remedy 
was  by  a  writ  of  tjediomt  jEnmr,  which  was  a  mere  personal 
action  of  trespass,  whereby  he  was  enabled  to  recover  damages 
only,  the  true  measure  of  which  was  the  mesne  profits,  but  not 
the  term,  though  in  such  a  case  the  landlord  himself  might 
recover  the  possession  by  a  real  action  \     In  progress  of  time, 
however,  when  the  agricultural  interest  became  a  subject  of 
legislative  regard,  a  Ml  remedy  was  provided  for  the  lessee, 
by  the  introduction  of  the  writ  of  qmare  ejecU  infra  tenaiaioR, 
whereby  the  lessee  was  enabled  to  recover  both  his  term  and 
damages  from  any  person  whatsoever  that  ousted  him.    It  is 
upon  this  writ  that  the  modem  aetimi  of  ejectment  is  founded  ^ 
The  precise  period  when  this  remedy  was  adopted  is  not  satis- 
frctorily  ascertained,  but  all  the  authorities  agree  that  it  was 
between  the  year  1455,  in  the  reign  of  Hen.  VI.,  and  1499,  in 
the  reign  of  Hen.  VII.  ^    **  llie  action  of  ejectment,'*  said  Lord 
Mansfeldf  C.  J.,  **  is  the  creature  of  Westminster  Hall,  intro- 
duced within  time  of  memory,  and  moulded  gradually  into  a 
course  of  practice  by  the  rules  of  the  courts  *. 

As  originally  a  term  for  years  only  could  be  recovered  in  an 
action  of  ejectment,  in  order  to  convert  it  into  a  method  of 
trying  freehold  tides,  it  was  necessary  that  a  term  should  be 
created.  To  obtain  that  requisite,  the  party  claiming  a  right 
to  the  possession  entered  upon  the  premises  in  dispute,  and 

*  3  BL  Cam.  200.     Adams  on     300.    See  3  Bmr.  1296L 
ejectment,  3.  '  Rmmiiigtoii,  14>    Adams,  9.  3 

^  ItL   RanniDgtoii,  13.  BL  Com.  207. 

*  Adami,  ^,  RamungUm,  13.  *  Id  Faiidsimd.  Fowler  e.  Sham- 
Fatrdaim  d.  Fowler  «.  Gower,  1  BL     title,  3  Bur.  1292. 
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there  aeaied  a  lease  for  years,  which  he  delivered  to  another 
peraoD,  who  accompanied  him.  An  actual  entry  was  necessary, 
hr,  according  to  the  old  law,  it  would  be  maintenance  if  a  per- 
Mm  not  in  possession  conveyed  a  title  to  another.  The  lessee 
hsring  acquired  a  ri^t  to  the  possession  by  means  of  the  lease, 
Rmained  upon  the  land,  and  then  the  person  who  came  next 
opon  the  freehold  ammo  posttdendi,  or  by  accident,  or  by  agree- 
ment beforehand,  was  accounted  an  ejector  of  the  lessee,  and  a 
trespasser  <m  his  possession.  An  action  of  ejectment  was  then 
cosBRiesoed  against  the  person  in  possession  or  the  party  so 
entering,  who  was  denominated  the  casual  ejector.  But  as  the 
person  in  possession  might  thus  be  deprived  of  his  lands  with- 
out having  any  opportunity  of  defending  his  title,  when  the 
actioii  ^aa  instituted  against  any  other  person  than  himself^  it 
was  made  a  standing  rule  of  court,  that  the  plaintiff  should  not 
proceed  against  the  casus]  ejector,  without  serving  the  party  in 
possessioD  with  notice  of  the  proceedings  or  a  copy  of  the 
dedaratioa.  The  party  in  possession,  having  received  such 
Botioe,  might,  upon  application  to  the  court,  defend  the  suit  in 
the  name  of  the  casual  ejector,  if  he  thought  proper,  and  if  he 
neglected  to  do  so,  the  suit  proceeded  against  the  casual  ejector. 
When  the  cause  came  on  to  be  tried,  the  plaintiff  was  obliged 
to  prove  the  lessor's  title,  since  his  own  depended  upon  it.  He 
was  also  obliged  to  prove  the  lease,  his  own  entry  on  the  pre- 
I,  and  his  ouster  by  the  defendant.  The  claimant's  title 
diua  indirectly  determined.  In  form  an  ejectment  has  been 
not  inaptly  described,  '*  an  ingenious  fiction  for  the  trial  of 
title  to  the  possession  of  lands ;  it  appears  as  a  trick  between 
two  to  dispossess  a  third  by  a  sham  suit  and  judgment,  an  arti- 
fice whidi  would  be  highly  criminal,  unless  the  court  converted 
it  into  a  fiur  trial  with  the  proper  party."  * 

Tlie4>roceedings  in  ejectment  continued  to  be  conducted  in 
the  numner  above  described  until  the  time  of  Lord  Chief  Jus- 
tice RoUtf  who  presided  in  the  court  of  upper  bench,  so  called 
daring  the  protectorate,  by  whom  a  new  method  was  invented 


'  Per  Lord  Man^/iM^  C.  J.,  in      Burr.  1294. 
Futdum  d.  Foakr  r.  gbamtitle,  8 
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of  trying  titles  by  ejectment,  without  resorting  to  the  trouble< 
some»  and  sometimes  inconvenient  formalities  which  attendee 
the  actual  making  of  the  Uaset  entry,  and  ouster  K  By  the  new 
method  the  suit  is  conducted  in  fictitious  names>  and  all  th< 
preliminaries  required  by  the  ancient  practice  are  feigned,  Ibi 
no  lease  is  sealed,  no  entry  or  ouster  is  actually  made ;  th€ 
process  consists  entirely  of  a  string  of  legal  fictions. 

The  following  is  a  brief  outline  of  the  present  system.     y#., 
the  party  claiming  title,  delivers  to  £.,  the  party  in  possession, 
a  declaration,  in  which  C.  is  plaintiff  and  D,  defendant,  both 
fictitious  persons,  and  in  which  ic  is  stated  that  a  lease  for  a 
term  of  years  of  the  premises  in  question  had  been  made  by  the 
party  claiming  the  title  to  C,  who  entered  by  virtue  of  the  de- 
mise, and  was  afterwards,  and  during  the  term,  ousted  by  />., 
the  defendant,  who  is  termed  the  casual  ejector.    To  this  de- 
claration a  notice  is  annexed  in  the  name  of  Z).,  directed  to  B., 
the  party  in  possession,  informing  him  of  the  action  being 
brought  by  C,  and  advising  him  to  apply  to  the  court  for  per- 
mission to  defend  his  title ;  otherwise  that  he  (Z).)^  having  no 
title,  will  suffer  judgment  to  go  by  default  against  him,  whereby 
B,  will  be  turned  out  of  his  possession.    If,  upon  the  receipt  of 
the  declaration,  B,  does  not  apply  to  the  court  within  a  limited 
time  for  permission  to  be  made  defendant,  he  is  supposed  to 
have  no  title  to  the  premises ;  and  upon  an  affidavit  that  ri^lar 
notice  has  been  served  upon  him,  the  court  will  order  judgment 
to  be  entered  up  against  Z).,  the  casual  ejector,  and  possession 
of  the  lands  will  be  given  to  ^.,  the  claimant,  by  the  sheriff. 
If,  however,  B.  applies,  pursuant  to  the  notice,  for  permission 
to  defend  the  action,  the  court  will  allow  him,  upon  condition 
that  he  enter  into  a  rule  of  court,  which  is  called  the  consent 
rule,  by  which  he  undertakes  to  confess  at  the  trial  the  lease, 
entry,  and  ouster,  which  we  have  seen  are  merely  feigned  in 
the  proceedings,  to  have  been  regularly  made,  and  to  rely 
solely  on  the  merits  of  his  title;  and,  lest  at  the  trial  he 
should  break  his  engagement,  another  condition  is  also  added, 


■  Styles  Prac.  Reg.  108.    3  Bl.  Com.  302. 
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that  in  such  case  he  shall  pay  the  costs  of  the  suit,  and 
diaH  allow  judgment  to  be  entered  against  D.,  the  casual 
ejector. 

Thb  rule  having  been  entered  into>  the  declaration  is  altered 
by  making  B,  the  defendant  instead  of  2).,  and  the  case  pro^ 
eeeds  lo  trial  in  the  aame  manner  as  other  actions.  If  A.^  the 
party  claiming,  makes  out  his  title,  judgment  is  given  for  C, 
the  nominal  plaintiff,  and  a  writ  is  directed  in  his  name  to  the 
sheriff  to  deliver  possession ;  but  if  B,  does  not  appear  at  the 
trial  and  confess  lease,  entry,  and  ouster^  pursuant  to  his  under^* 
takiog,  C  must  be  nonsuited  for  want  of  proving  these  requi* 
sites ;  but  judgment  will  in  the  end  be  entered  for  him  against 
Z).,  the  casual  ejector,  for  the  condition  upon  which  B.  was 
permitted  to  defend  being  broken,  C,  the  plaintiff,  is  put  in  the 
aame  situation  as  if  there  had  been  no  appearance.  But  though 
judgment  is  entered  up  against  2).,  the  casual  ejector,  execution 
will  be  stayed  if,  after  de&ult  made  by  the  tenant,  the  land- 
knrd  applies  to  be  made  defendant,  and  enters  into  the  usual 
rule*. 


SECTION  II. 

rOK  WHAT   THIN08  AN   EJECTMENT  WILL  LIE. 

An  ^ectment  will  lie  for  all  kinds  of  corporeal  hereditaments.  Tor  what 
or  for  anything  whereon  an  entry  can  be  made,  and  of  which  byii&tde- 
the  sheriff  can  deliver  possession.    But  it  is  not  in  general  sus-  9eti^^im 

.  6}6CtllMllt 

taiaable  for  the  recovery  of  property,  which  in  legal  considera-  will  lie. 

tion  is  not  tangible,  as  for  an  advowson,  rent,  common  in  gross,  J^^^ 

I16  for  pro* 

or  other  incorporeal  hereditament;  it  is  however  for  tithes,  pertynot 
though  an  incorporeal  hereditament^.    It  is  said,  generally,  tangible. 
that  the  description  of  the  premises  in  dispute  must  be  suffici^ 
taily  cerUumf  but  no  determinate  rule  is  laid  down  as  to  the 
degree  of  certainty  required.    Formerly  it  was  considered  an 


*  11  O.  n.  c  19.    3  Burr.  1296.     B.  N.  P.  99.    Raxmiiigtoii,  131,  ei 
^  B7  32  Hen.  VIII.  a  7.  3  BL     seq. 
Com.  206.    2  Sftund.  304.  n.     12 
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efltablished  principle  that  the  description  should  be  so  certain 
as  to  enable  the  sheriff  exactly  to  know,  without  any  informa- 
tion from  the  plaintiff,  of  what  to  deliver  possession  \  This 
rule,  however^  has  long  since  ceased  to  prevail.  The  same  d^rree 
of  certainty  that  was  formerly  required  is  not  now  necessary. 
The  practice  is  for  the  sheriff  to  deliver  possession  of  the  pre- 
mises recovered  according  to  the  directions  of  the  plaintiff,  who 
therein  acts  at  his  peril  ^ 
By  what  An  ejectment  may  be  sustained  for  an  orchard^  because  it  is 

deMTiptioa.  ^  Yf^^  of  certain  signification,  and  the  sheriff  may  with  cer- 
tainty deliver  it  in  execution.  So,  for  a  stable  and  a  cottage,  or 
for  one  curtilage  and  a  garden^.  So,  for  a  house ^;  or  a 
chamber  in  the  middle  story  of  a  house  *.  It  has  been  held 
that  it  would  not  lie  for  a  kUchen ;  for  though  the  word  be  well 
understood  in  common  parlance,  yet  as  any  chamber  in  the 
house  may  be  applied  to  that  use,  it  is  not  sufficiently  certain  ; 
besides,  the  kitchen  may  be  changed  between  judgment  and 
execution ';  nor  will  it  lie  for  a  close^  because  that  is  of  uncertain 
extent ;  nor  for  a  piece  of  land ;  nor  for  the  fourth  part  of  a 
meadow,  without  setting  forth  the  particular  contents  or  number 
of  acres  ' •  But  ejectment  for  a  close  called  D.,  containing  three 
acres  o^land^  was  held  goodie,  ^q  ejectment  will  lie  fi>r  corn- 
mills,  without  saying  of  what  kind,  whether  wind-mills  or 
water-mOls  K  So,  it  will  lie  for  a  church,  if  demanded  by  the 
name  of  a  messuage^.  So,  for  a  certain  place  called  the  vestry, 
iaD.i 
An  ejectment  will  not  lie  for  a  tenement,  because  many  incor- 


*  Bindoyorv.Siiideroorne,  2  Lord 
Raym.  1470.    Running.  139. 

^  Id,  Cottingliam  v.  King,  1 
Burr.  029.  Connor  v.  West,  6  Burr. 
2072. 

*  Wright  V.  Whefttley,  Cro.  Eliz. 
864.  Royaton  v.  Eodeston,  Cro.  Jac. 
654.  Lady  Dacre's  Caae,  1  Lev.  68. 
Running.  140. 

'  Roytton  o.  Eodeston,  tupra. 

c  Rawaon  v.  Maynard,  Cio.  Elix. 
28&  SulliTane  v.  Seagrave,  Stra. 
695.    3  Will.  49. 

'  Ford  V.  Leake,  Noy,  109.    Run. 


141.  It  is  dear,  however,  that 
ejectment  would  lie  for  m  kii^en  at 
the  present  day. 

<  Id.  Samel's  Case,  11  Cow  65. 
Knight  o.  Syms,  1  Salk.  254.  Pern- 
ble  o.  Stem,  1  Lev.  213. 

'  Wykes  v.  Sparrow,  Cro.  Jae. 
425.    Massey  o.  Rice,  Cowp.  349. 

>  Fitzgerald  v.  Manhall,  1  Mod. 
90. 

^  HiUingsworth  o.  Brewster,  1 
Salk.256. 

*  Hutchinson  o.  Puller,  3  Lev. 
96. 
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pomikreditiiiients  are  induded  in  that  appellation  * ;  nor  for  **  a 

matugtm'  tenementy"  for  the  signification  of  the  word  ''  tene- 

■eat'  bong  more  extenaiTe  than  that  of  the  word  messuage,  it 

ii  sol  isflideDtly  certain  what  is  intended  to  he  demanded  ^  ; 

Bor  fer  a  laesNiage  amd  tenement  ^.     But  where  in  ejectment 

hr  ''anettoage  amd  tenement**  a  verdict  was  entered  gene- 

laDj,  die  ooort  permitted  the  plaintiff  (pending  a  rule  nisi  to 

irrest  dK  judgment)  to  enter  the  verdict  according  to  the 

jndga'  Botei  lor  the  messuage  {mly^  and  that,  without  releasing 

thedauges';  for  it  is  a  settled  rule  that  if  the  same  count  con* 

turn  two  demands  or  complaints,  for  one  of  which  the  action 

liesaid  not  for  the  other,  all  the  damages  shall  he  referred  to  the 

good  euse  of  action,  although  it  would  he  otherwise  if  they 

were  m  lepsrate  counts  *•     Ejectment  will  not  lie  for  a  **  tin- 

bovnd,"  for  it  is  a  mere  easement  and  gives  no  possession  of 

tliemftce'. 

Bit  ID  ejectment  will  lie  for  "  a  messuage  or  tenement"  with 
odier  woids  expressing  its  meaning,  as  a  messuage  or  tenement 
ctOei  Ik  Black  Swan^  for  the  addition  reduces  it  to  the  cer- 
tainty of  I  dwelling-house  '•  So,  for  a  messuage  or  burgage, 
fiv  bodi  tiffufy  the  same  thing  in  a  borough  K  An  ejectment 
«iD  fie  ftr  a  boHery  ofsali^  although  by  the  grant  of  a  boilery 
of  salt  die  grantee  is  only  entitled  to  a  certain  proportion  of  the 
lumiWr  of  buckets  of  salt  water  drawn  out  of  a  particular  salt 
vstar  wdl,  for  by  the  grant  of  a  boilery  of  salt,  the  soil  shall 
pasi,  inasDaeh  as  it  is  the  whole  profit  of  the  soil '.  So,  for  a 
^  ■nf ;  for  though  a  man  may  have  a  right  to  the  mine 
*^^kmt  any  title  to  the  soil,  yet  the  mine  being  fixed  in  a  cer- 
^  place,  die  sheriff  has  a  certain  thing  before  him  of  which 


*  Qoodtidi  9.  Walton,  3  Sen. 
OL  Coflmmk  V.  Pipoi,  1  Lord 
%iB.191.   Adams,  26. 

^  Aikvorth  e.  Stanley,  Styl.  364. 
V«4  iL  Pkyne,    Cio.    Eliz.    186L 

<2«^t  d.  Wobh  V.  Flood,   3 

Viktt 

'  Bw  i.  Bradshaw  v.  Plowman^ 
1  tm,  441,  orerruling  Doe  d. 
^Mrwt  e.  Benttm,  1  T.  ILU. 

*  Gttidtille  d.  Wright  v.  Otway, 


*  Doed.  Laurie  v.  Dyboll,  8  B.  & 
C.71.  lMoor&P.330.2M.&Ry.l84. 

'  Doe  d.  Falmouth,  Eari  of,  o.  Al. 
denon,l  Gale,  441.  lMee8.&Weli. 
2ia 

'  Borimry  o.  Yeomaniy  1  Sid.  296. 
Run.  144.    Adams,  26. 

^  I<L  Danvers  v.  Wellington, 
Hard.  173.  Rochester  o.  Rickhouse, 
Pop.  203. 

*  Smith  V.  Barrett,  Sid.  161.  1 
Lev.  114.  Co.  Litt.  4.  Adama,  19. 
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he  can  deliver  possession  *.  But  when  a  grant  of  mines  ope- 
rates only  as  a  license  to  work  mines  within  a  certain  district 
during  the  term,  a  party  cannot  maintain  ejectment  in  re- 
spect of  mines  within  the  district  which  he  has  not  opened, 
or  which  having  opened  he  has  abandoned  ^.  An  ejectment 
will  lie  for  a  fithery^^  though  it  was  formerly  ccmsidered 
otherwise  '.  Ejectment  will  lie  for  a  pool  or  pit  of  water^  for 
those  words  comprehend  both  land  and  water '.  But  it  will 
not  lie  for  a  watercourse  or  rivulet,  unless  the  land  through 
which  it  flows  belong  to  the  claimant,  in  which  case  it  may  be 
declared  upon  as  so  many  acres  of  land  covered  with  water  '• 
So,  it  will  lie  by  the  owner  of  the  sofl  for  land  which  is  part  of 
the  king's  highway ;  his  recovery  of  it,  however,  will  be  sub- 
ject to  the  public  easements.  So,  it  will  lie  for  the  first  grass 
or  aftermath,  for  the  grantee  is  entitled  to  all  the  profits  of 
the  land  for  the  time  being  ^.  So,  it  will  lie  for  the  pasture 
of  a  hundred  sheep  S  and  for  the  herbage ;  because  the  grantee 
has  an  interest  in  the  soil^.  But  not  for  pannage,  because 
it  is  only  the  mast  which  falls  from  the  trees  and  not  part  of 
the  soil  itself^. 

In  ejectment  for  land  the  particular  species  should  be  meet* 
tioned  in  the  description,  whether  pasture,  meadow^  &c.,  because 
land,  in  its  legal  acceptation,  signifies  only  arable  land'^.  An 
ejectment  for  ten  acres  of  underwood  ° ;  fifty  acres  of  gorse  and 
ftirie  ^ ;  fifty  acres  of  moor  and  marsh  p  ;  ten  acres  of  pease  % 
has  been  held  sufficient. 

Lands  will  be  sufficiently  described  by  terms  used  in  the  dis- 


*  Jd,  Comyn  v.  Kineto,  Cro.  Jac. 
IfiO.    Noy.  131. 

*>  Doe  d.  Hanley  v.  Wood,  2  B.  & 
A.  724.  Croker  v.  FothergiU,  id. 
862. 

*  Ptfr  i4#Mfir«<,  J.,  in  R.»Arle8. 
loid,  1  T.  R.  868. 

*  Molineauz  v,  Molineaux,  Cra. 
Jao.  144.  Herbert «.  Laaghlyn,  Cro. 
Car.  429. 

*  Cow  Litt.  6.  Challenor  v.  Tho- 
mM,  VelT.  143. 

'  Id. 

■  Ooodtitle  d.  Chester  v,  Alker,  1 
Barr.  133. 


^  Ward  9.  Petifer,  Crob  Car.  362. 
R.  V.  Stoke,  2  T.  R.  461. 

I  Anon.  2  Dal.  96. 

^  Wheeler  V.  Toulson,  Hard.  390l 

1  Pemble  v.  Sterne,  1  Ler.  %\% 
1  Sid.  416. 

""  Masiey  «•  Rice,  Cowp.  346. 
Savel*s  case,  11  Co.  66. 

*  Wanen  o.  Wake&ey,  2  RoIL 
482. 

"^  Fitsgerald  o.  MarahaU,  1  Mod. 
90. 

'  Connor  v.  West,  6  Bur.  2672. 

^  Odingvall  v.  Jaduon,  1  Browii, 
149. 
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triet  or  oounty  in  which  they  are  situate.  Thus,  ejectment  will  By  what 
lie  for  the  recovery  of  "  five  acres  of  aider  carr,"  in  Norfolk,  «cnp''<>'*» 
because  alder  carr  is  a  term  well  known  in  that  county,  sig- 
nifying land  covered  with  alders  K  So,  for  a  beast  gate  in 
Suffolk  \  and  for  cattle  gates  in  Yorkshire  <'.  So,  for  a  Urnn" 
ikipt  for  a  kntaoef  for  so  many  acres  of  bogf  or  of  mmmtatn^  in 
Ireland*  the  word  mountain  in  that  country  being  rather  a 
deacripdon  of  quality  than  the  situation  of  the  land  <^«  So,  an 
ejectment  for  fifty  "messuages,  one  hundred  acres  of  land  in 
all  those  one  moiety  or  full  half  of  the  town  and  lands  of  C" ; 
was  held  8u£5ciently  certain  ^  But  ejectment  will  not  lie  in 
Ei^land  for  so  many  acres  of  mountain  or  of  waste,  because 
both  waste  and  mountain  comprehend,  in  England,  many  sorts 
ofland^ 

Ejectment  will  lie  for  a  manor;  or  a  moiety  of  a  manor 
generaUy,  without  any  description  of  the  number  of  acres  or 
spedes  of  land  contained  therein ;  but  it  is  more  safe  to  de- 
scribe the  quantity  and  species  of  the  land  ff.  So,  it  will  lie  for 
a  rectory,  consisting  of  church,  glebe-lands  and  tithes,  on  the 
principle  that  it  resembles  a  manor.  Where  a  party  was  pre- 
sented to  a  rectory,  in  consideration  of  his  having  given  a  bond 
to  resign  in  favour  of  a  particular  person  at  the  request  of  the 
patron  ;  and  was  instituted  and  inducted ;  and  such  bond  was 
held  to  be  void  on  the  ground  that  it  was  simoniacal,  and  the 
king  then  presented  A,  B.,  and  he  was  instituted  and  inducted  ; 
held,  that  he  might  maintain  ejectment  for  the  rectory  against 
die  person  who  had  been  simoniacally  presented,  because  the 
diurch  was  void ;  but  if  it  had  been  full  quare  impedit  was  the 
proper  remedy  ^, 

It  has  been  held  that  ejectment  will  lie  for  tithes  to  get  into 
the  receipt  of  the  profits  of  a  benefice,  although  there  is  no 


*  Bsmct   e.    Psienoii,   8   Stn.  ^  Coyne  v.  Bartley,  1  Alcock  & 
lOO.  Napier,  310. 

^  Benaiiigton    0.    Ooodtitle,    id.  '  Hanoock  0.  Price,  Hant  57. 

1SS4                    *  '  Adams,  29.     Hems  v.  Stroud, 

*  Hetcalf    p.    Roe,    Cas.  iemjK  Latch.  61. 

Hard.  167.    Cottingham  v.  King,  1  .  **  Doe  d.  WaUon  v.  Fletcher,  8B. 

BoiT.  623.  ^  C.  26. 

*  Run.  147. 
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glebe-land  ^  In  ejectment  for  tithes,  the  paiticalar  species  of 
tithe  demanded  should  be  specified  in  the  declaratkm,  as  of  haj, 
wheat,  &c«,  or  the  description  will  be  bad  for  iineertainty>*. 
But  it  is  not  necessary  to  specify  the  quantity  of  each  species  ; 
it  will  be  sufficient  to  say  **  of  certain  tithes  of  hay,  com,** 
&c«  *  A  common  appendant  or  appurtenant  may  be  reeorered 
in  ejectment  brought  for  the  lands  to  which  it  is  appendant  or 
appurtenant,  provided  such  right  of  common  be  mentioned  in 
the  description  of  the  premitfes ;  because  he  who  has  possession 
of  the  land  has  also  possession  of  the  common,  and  the  sherifiT 
by  giving  possession  of  the  one  executes  the  writ  as  to  the 
other  '. 


SECTION  III. 


or   THB   TITLE   NECESSARY   TO   SUPPORT   EJECTMENT. 


PAQB 

1.  Ths  plaintiff  mutt  hsvs  a 
1^  title,  and  a  right  of 
entry. 

9.  How  a  right  of  entry  may  be 


PAOB 

barred   889 

9.  What  oonstitutei  advene 
poMeiaon,  ao  at  to  bar  a 
right  of  entry   8S1 


The  plain*  L — The  plaintiff  must  have  a  legal  title,  and  a  right  of  entry.'] 
^^^^  As  the  party  in  possession  of  property  is  presumed  to  be  the 
li^  title,  owner  until  the  contrary  appears,  the  claimant  in  ejectment 
right  of  must  show  a  good  title  in  himself;  he  cannot  found  his  claim 
P^f^|j"*»  on  the  weakness  of  that  of  the  defendant ;  for  possession  gives 
of  the  de-  the  defendant  a  right  against  every  man  who  cannot  establish 
a  good  title  *.  The  plaintiff  must  be  clothed  with  the  legal 
title  to  the  lands  in  dispute  '.  An  equitable  title  will  not  avail : 
so  fixed  and  immutable  is  this  principle,  that  a  trustee  may 
maintain  ejectment  against  his  own  cestui  que  trust ',  and  an 
unsatisfied  term  outstanding  in  trustees  will  bar  the  recovery  of 


miaelaid. 


*  Doed.  Moore  v.Ramtden,Harr.         *  Roe  d.  Haldane  v.  Harrey,  4 


Land.  &  Ten.  756. 

^  Adams,  99.  Haiper't  caae,  11 
Co.  25.     1  RoU.  65. 

*  Anon.  Dyer,  116. 

*  Newman  o.  Holdmyfast,  1  Stra. 
54.  Baker  v.  Ro6e,  Cas.  temp. 
Hard.  127* 


Burr.  8484. 

'  Doe  d.  Da  Costa  «.  Wharton,  8 
T.  R.  2.  Goodtitle  d.  Jones  «w 
Jonea,  7  T.  R.  4S.  47.  Doe  d. 
Blake  v.  Luzton,  6  T.  R.  989. 

■  Roe  d.  Read  e.  Read,  8  T.  R. 
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the  heir  at  law,  even  though  he  claims  only  subject  to  the  charge  ^ 
Independently  of  having  the  legal  title,  the  claimant  must 
also  have  the  right  of  possession,  or  in  other  words  he  must 
have  a  right  of  entry  on  the  land,  at  the  time  of  the  demise, 
laid  in  the  declaration  ;  for  though  an  actual  entry  is  not  now 
■fioessary,  as  it  was  formerly,  in  order  to  enable  the  lessor  of 
the  plaintiff  to  maintain  the  action,  still  the  principles  of  the 
action  remain  the  same,  and  a  right  to  make  an  entry  continues 
to  be  requisite  \  If,  however,  he  be  entitled  to  the  possession 
at  the  time  of  the  demise  hud,  it  will  be  sufficient,  though 
it  be  devested  before  trial  ^. 

2. — Horn  a  right  of  entry  may  be  barretL]      The  plaintiff,  we 
have  seen,  must  have  a  legal  title,  a  right  of  possession  or 
entry,  in  order  to  maintain  an  action  of  ejectment.     It  is 
obaervable  that  there  are  three  ways  whereby  a  right  of  entry  How  a 
or  possession  may  be  destroyed,  without  affecting  the  title  to  ^^^^ 
the  property,  except  as   to  the   remedy:  first,  by  disconti-  maybe 
noanee ;  secondly,  by  descent  cast ;  and  thirdly,  by  the  statute 
of  limitations. 

First.  A  discontinuance  of  an  estate  signifies  such  an  aliena-  Ditoonti- 
tion  made  or  suffered  by  any  person  seised  of  an  estate  tail,  or  >^^i^^^ 
in  atUre  droit  in  things  which  lie  in  livery,  as  takes  away  the 
entry  of  the  person  entitled  after  the  death  of  the  alienor ;  as  if 
a  tenant  in  tail  makes  a  larger  estate  of  the  land  than  he  is 
entitled  to  do,  as  a  feoffinent  in  fee  simple,  or  for  the  life  of  the 
feofiee  or  in  tail,  all  which  are  beyond  his  power  to  make ; 
although  the  entry  of  the  feoffee  is  lawful  during  the  life  of  the 
feoflEbr,  yet  if  he  retain  the  possession  after  the  death  of  the 
feoffiyr,  it  is  a  discontinuance  of  the  estate ;  and  neither  the 
heirs  in  tafl,  nor  they  in  remainder  or  reversion  expectant  on 
the  determination  of  the  estate  tail,  can  enter  or  take  possession 
of  the  lands  so  alienated  ^« 

*■  Doe   d.  Hodion  «.  Staple,    2     meat,  83. 
T.  R.  684.     A  oontrary  principle         ^  Adamt,  11.  33^ 
Iwvercr   formerly  prerailed.     See         *  Doe  d.    Morgan  v.   Bluok,  3 


Doe  d.  Bristowe  v.  Pegg,  1  T.  R.     Campb.  447- 
7501     Bw  N.  P.   110.     And  other         '  3  Bl.  Com.  171.     Runnington, 
ooUecied  in  Adams  on  Eject-     40.  Adams,  35 ;  to  which  the  reader 


^90  sjBcncBiiT.  [chap. 

Secondly.  Deacenu  which  take  away  entries  are  where  any 
one  seised  by  any  means  whatsoever,  of  the  inheritance  of  a  cor- 
poreal hereditament  dies,  whereby  the  same  descends  to  his 
heir ;  in  this  case,  however  feeble  the  right  of  the  ancestor  might 
be,  the  entry  of  any  other  person  who  claims  title  to  the  free- 
hold is  taken  away,  and  he  cannot  recover  possession  against 
the  heir  by  this  summary  method,  but  is  driven  to  his  action  to 
gain  a  legal  seisin  of  the  estate ;  and  this,  first,  because  the  heir 
conies  to  the  estate  by  act  of  the  law,  not  by  his  own  act ; 
the  law  therefore  protects  his  title,  and  will  not  suffsr  his 
possession  to  be  devested,  till  the  claimant  hath  proved  a  better 
rights  It  would  be  foreign  to  the  design  of  this  work,  to 
enter  more  folly  into  the  doctrine  of  descent;  the  reader 
who  is  desirous  of  being  better  informed  on  that  subject, 
may  advantageously  consult  the  authorities  referred  to  in  the 
note. 

By  the  d  &  4  W.  IV.  c.  27.  s.  S9,  "  no  descent  cast,  discon- 
tinuance, or  warranty  which  may  happen  or  be  made  after  Slat 
December  ISSS,  shall  toll  or  defeat  any  right  of  entry  or  action 
for  the  recovery  of  land.*' 
8tatuts  of  Thirdly.  A  right  of  entry  may  be  barred  by  the  statute  of 
tloni.  *  limitations.  The  SI  Jac  I.  c.  16.  s.  1.  enacts,  **  that  no  person 
shall  make  any  entry  upon  any  lands,  &c,  but  within  twenty 
years  after  his  right  and  title  shall  first  descend  or  accrue; 
and  in  default  thereof,  such  person  and  his  heir  shall  be  utterly 
disabled  from  such  entry."  Sec  £.  contains  the  usual  savings 
for  '*  infants,  fome-ooverts,  insane  persons,'*  &c« 

The  a  &  4  W.  IV.  c  27.  s.  3.  enacts,  ''  that  no  person  shaU 
make  an  entry,  or  bring  an  action  to  recover  any  land  or  rent, 
but  within  twenty  years  next  after  the  time  at  which  the  right 
to  make  such  entry  shaU  have  accrued,"  &c.  ^ 


is  referred  for  further  ehicidation  of  a  dainuuit  from  maintainiiig  eject- 

the  doctrine  of  oontinuanoe.  ment,  at  from    the   prindplet    of 

*  3  BL  Com.  176.    Ca  Litt.  237>  disseisin  at  election  he  may  alwmya 

Runnington,  ftO.     Adams,  41.     In  lay  his  demise  in  the  time  of  the  an- 

the  latter  work  it  is  stated  that  it  it  oestor,  and  elect  not  to  be  disseised, 

scarcely  postible  to  suggest  a  case  in  ^  See  title  "  Statute  of   Limita- 

which  the  doctrine  of  descent  cast  tiona,"|io9t 
can  be  now  so  applied  as  to  prevent 
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Neither  the  king  »  nor  ecdesiastical  persons  are  within  these 
fucCments  K  But  with  these  exceptions  the  statute  applies  to  all 
peraons  capable  of  a  right  to  enter.  Therefore  whenever  the 
defendant  or  the  parties  under  whom  he  claims,  has  had  an 
adrerar  possession  for  twenty  years,  the  plaintiff  cannot  recover 
in  thia  form  of  action,  unless  he  was  prevented  from  prosecuting 
his  daim  earlier  by  reason  of  some  of  the  disabilities  allowed  by 
die  statute. 

S^^^Wkai  conttituies  advene  poiseisum  to  as  to  bar  a  right  of  The  pot. 
entry.]      The  twenty  years'  possession  in  order  to  bar  the  "^""^f^ 
claimant's  right  of  entry,  must  be  adverse  to  his  title.     What  advene. 
constitutea  an  adverse  holding  it  is  not  easy  to  define;  but 
whenever  the  parties  daim  under  the  same  tide,  or  when  the 
pusicision  of  one  party  is  consistent  with  the  title  of  the  other, 
or  when  the  claimant  has  never  in  contemplation  of  law  been 
out  of  possession,  and  when  the  party  in    possession    has 
admowledged    the  tide  of  the  party  claiming,    an  adverse 
possession  will  be  negatived,  so  as  to  prevent  the  operation 
of  the  statute  of  limitations. 

As  if  a  man  seised  of  certain  land  in  fee  have  issue  two  sons,  Where  the 
and  die  seised,  and  the  younger  son  enter  by  abatement  into  the  ^^^ 
land ;  the  statute  will  not  operate  against  the  elder  son ;  for  under  the 
when  the  younger  son  so  abated  into  the  land>  after  the  death  the  poeses- 
of  his  father,  before  any  entry  made  by  the  elder  son,  the  law  |^  ^  '^^ 
intends  that  he  entered  claiming  as  hdr  to  his  £sither,  by  which 
title  the  elder  son  also  daims  ^     So  where  the  defendant  made 
tide  under  the  sister  of  the  lessor  of  the  plaintiff,  and  proved 
that  she  had  enjoyed  the  estate  above  twenty  years,  and  that  he 
had  entered  as  heir  to  her ;  the  court  would  not  regard  it, 
becanse  her  possession,  being  cmistrued  to  be  by  courtesy  and 
not  to  make  a  disherison,  was  by  license  to  preserve  the  posses- 
sion of  her  brother,  and  therefore  not  within  the  sutute ;  but  if 
die  brother  had  ever  been  in  actual  possession,  and  ousted  by 


*  But  by  9  Geo.  III.  c  18,  the  to  the  same  incumbent  who  submit- 

king    it    barred,    iinleu   he  daim  ted  to  the  poMesnon,  bat  not  to  his 

within  fiztjr  years  after  his   title  suooessor.   Ronoom  v.  Doe  d.  Cooper, 

ihan  hare  aocnied.  5  B.  &  C.  696.      But  see  3  &  4  W. 

^  An  adTeraepoesescion  for  twenty  IV.  c  27.  ss.  29  et  aeq.  poit. 
yean  baa  been  held  to  be  a  bar  only         *  Co.  Litt.  s.  396.    Adams,  47* 
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MKion  if 
ooliBiflteDt 
with  the 
title  of  the 
daimant,  it 
Isnotad- 


his  sister^  it  would  have  been  otherwise ;  for  then  the   entr; 
could  not  possibly  be  construed  to  be  to  preserre  his  posses 
sion  ••   But  now  by  8  &  4  W.  IV.  c.  27.  s.  13, ''  when  a  younge; 
brother  or  other  relation  of  the  person  entitled  as  heir  to  thi 
possession,  or  receipts  of  the  profit  of  any  land,  or  to  iIm 
receipt  of  any  rent,  shall  enter  into  the  possession  or  receipt 
thereof,  such  possession  or  receipt  shall  not  be  deemed  to  be 
the  possession  or  receipt  of  or  by  the  person  entitled  as  heir.'* 
If  a  man  have  a  good  title  to  the  possession  of  a  copyhol<l,  as 
tenant  by  the  curtesy,  by  the  custom  of  the  manor,  his  posses- 
sion of  the  copyhold  after  his  wife's  death  will  be  referred  to 
that,  and  not  to  any  adverse  title  ;   though  he  were  admitted 
after  his  wife's  death  to  hold  to  him  pursuant  to  the  settlement. 
As  where  by  a  marriage  settlement,  a  copyhhld  estate  of  the 
wife  was  limited  to  the  use  of  the  survivor  in  fee,  but  no  sur- 
render was  made  to  the  use  of  the  settlement,  and  after  the 
death  of  the  wife,  the  husband  was  admitted  to  the  lands,  pur- 
suant to  the  equitable  title  acquired  by  the  settlement ;    it  was 
held  that  his  possession  being  consistent  with  the  title  of  the 
heir  at  law,  the  latter  might  bring  ejectment  against    the 
devisee  of  the  husband,  within  twenty  years  after  the  hus- 
band's   death,    though    more    than  twenty   years    after    the 
death  of  the  wife;   but  if  the  husband  had  no  other   title 
than  the  admission,  twenty  years'  possession  by  him  would 
Potsenion    have  barred  the  heir  \    And  though  one  third  of  the  copy- 
lan^^        ^^^^  ^^  ^^^  settled  many  years  before  upon  a  third  person 
for  life,  but  no  surrender  having  been  made  to  the  trustees 
under  the  settlement,  the  legal  estate  had  remained  in  the  heirs 
of  the  tenant  last  seised  and  admitted,  and  the  steward  of  the 
manor  appointed  by  the  heir  at  law  and  her  husband  had,  in  his 
accounts,  after  the  wife's  death,  (which  was  evidence  of  his  having 


*  Id.  B.  N.  P.  102.  Co.  liitt. 
S42.  &  And  tee  Doe  d.  Dn^er  r. 
Lawley,  3  N.  &  M.  331 ;  where  it 
was  held  that  in  ejectment,  it  was 
no  answer  to  a  primi  fade  title  from 
twenty  yeazB*  potsession,  that  such 
possession  was  in  continuation  of 
that  of  a  sister,  who  entered  by 
abatement  into  the  Und  to  which 


her  dder  brother  (whose  issue  was 
alive)  was  entitled  as  heir^  and  who 
died  more  than  twenty  years  before 
the  ejectment  was  brought. 

^  Doe  d.  Milner  v.  Brightwen,  10 
East,  683.  The  possession  of  s 
widow  in  right  of  dower  is  not  ad- 
verse. Doe  d.  Hickman  «.  Uasle- 
wood,  1  Nev.  &  Perr.  352. 
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done  the  same  in  her  lifetime,)  for  above  twenty  years  hack, 
debited  himself  with  the  receipt  of  two-thirds  of  the  rent  for  the 
hnaband  on  account  of  his  wife,  and  the  remaining  one-third 
for  such  other  person  claiming  under  the  settlement ;  yet  such 
pajment  to  the  latter  must  be  taken  to  have  been  made  by  the 
consent  of  the  person  entitled  at  law  to  the  whole,  so  as  to  do 
away  the  notion  of  an  adverse  possession  by  the  husband  of  that 
one-third,  distinct  from  his  possession  of  the  other  two-thirds, 
as  tenant  by  the  curtesy  after  his  wife's  death,  in  answer  to  a 
claim  by  the  heir  at  law  of  the  wife  against  the  devisee  of  the 
husband  who  set  up  an  adverse  possession  for  above  twenty 
years  after  the  wife's  death  *. 

So  where  itf  .,  being  seised  in  fee  of  an  undivided  moiety  of  an 
estate,  by  her  will,  made  many  years  before  her  death,  devised 
the  same  to  her  nephew  and  two  nieces,  as  tenants  in  common ; 
one  of  her  nieces  having  died  in  her  lifetime,  leaving  an  infant 
danghter,  M.  by  another  wiU,  but  which  she  never  executed, 
devised  the  estate  to  her  nephew,  her  surviving  niece,  and  that 
inlaiit ;  upcm  the  death  of  M.  her  nephew  and  surviving  niece 
hy  deed  covenanted  to  carry  her  unexecuted  will  into  effect, 
and  to  ccmvey  one  third  of  the  estate  to  a  trustee,  to  convey  to 
the  infimt  when  she  reached  twenty-one,  or  to  her  issue,  if  she 
died  before  twenty-one  leaving  any,  or  otherwise  to  themselves 
i^ain :  but  no  conveyance  was  ever  executed  in  pursuance  of 
the  deed.  The  infant  died  under  age  and  without  issue,  but  the 
rents  were  received  by  her  trustee  for  her  use  during  her  life. 
In  ejectment  by  the  devisee  of  the  nephew,  brought  above 
twenty  years  after  the  death  of  the  nephew,  but  within  twenty 
years  after  the  death  of  the  in&nt ;  it  was  held  that  the  adverse 
possession  began  only  after  the  latter  event,  and  therefore  that 
the  action  was  maintainable  \ 

But  there  can  be  no  general  occupancy  of  copyhold  property, 
nor  a  special  occupancy,  but  by  custom,  or  by  the  designation 
of  a  special  occupant  in  the  lord's  grant*  Therefore,  where  a 
copyhold  estate  was  granted  to  A.  for  her  own  life  and  the  life 
of  B.f  with  a  grant  of  the  reversion  to  C.  for  other  lives,  and  A. 


*  Id.  &  R.  059.    3  B.  ft  C.  767^ 

»  Dted.  Cofeioiigfa  V.  Huhe,  6  D. 
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devised  the  estate  to  B.^  who  kept  possession  for  more  than 

twenty  years ;  held,  that  C's  right  of  possession  attached  on 

the  death  of  ^.,  and  as  no  claim  had  been  made  within  twenty 

years,  an  ejectment  for  the  premises  was  barred  by  the  statute 

of  limitations  *. 

Where  a  lease  for  years,  determinable  on  lives,  was  granted 

in  17 S%,  and  in  1784  the  same  lessor  gpranted  a  similar  lease  of 

the  same  premises  to  another  lessee,  who  always  afterwards  paid 

rent ;  but  another  person,  who  was  in  possession  at  the  granting 

of  the  second  lease,  claimed  to  be  entitled  to  the  estate,  on  the 

gromid  that  one  of  the  lives  in  the  first  lease  was  in  existence, 

and  continued  to  hold  it  until  his  death  in  1811 ;  held,  that  he 

had  no  adverse  possession  to  give  him  the  freehold.   Held  also, 

that  his  widow,  who  continued  to  hold  after  his  death  in  the 

same  manner  until  she  died  in  1827,  had  only  a  claim  on  the 

continuation  of  the  estate  which  her  husband  had^  and  therefiire 

acquired  no  right  by  adverse  possession  \ 

PotMsiion        The  pa3rment  of  interest  on  a  mortgage  will  prevent  the 

gg^  pi^    statute  from  running  against  a  mortgagee  ®.     Where  A.  mort- 

P^y«  P^y-  gaged  his  premises  in  fee  to  J3.,  with  a  proviso  for  redemption 
mentofin*  ^   .  .  ^  ,         - 

lerett.         on  pa3rment  of  the  mortgage  money  on  a  given  day ;  but  A. 

continued  in  possession  until  his  death,  after  which  C,  his  son 

and  heir,  and  his  widow,  continued  in  possession  until  the  death 

of  the  latter,  when  C,  conveyed  the  premises  in  fee  to  Z).,  who 

levied  a  fine  with  proclamations  and  entered  into  possession. 

On  an  ejectment  being  brought  by  E,,  the  heir-at-law  of  ^.,  the 

original  mortgagee,  and  a  special  verdict  found  as  a  fact  the 

non-pa3rment  of  the  mortgage  debt  on  the  given  day,  without 

finding  either  an  adverse  possession  by  A,  or  his  heir,  or  that 

interest  had  been  paid  upon  the  mortgage  money  by  the  mort- 

gagor ;  held,  that  though  there  had  been  a  lapse  of  thirty-seven 

years  since  default  in  payment  of  the  principal,  the  statute  of 

limitations  was  no  bar  to  the  ejectment,  and  consequently  that 

the  mortgagee  was  not  precluded  thereby  ;  for  the  inference 

from  the  finding  of  the  jury  was,  that  the  occupation  must  have 


*  Doe  d.  Fonter  v.  Soott,  7  D.  &     Woll.  74.    4  N.  &  M.  477- 
R.  190.    4  B.  &  C.  706.  "^  Hmtofaer  v.  Fineiiz,  Ld.  Raym. 

^  Rex    r.  Azbridge,  1   Uarr.  &      740. 
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been  with  the  consent  of  the  mortgagee,  and  consequently  that 
die  poneasion  could  not  be  adverse  *. 

So  where  an  estate  was  contracted  to  be  sold,  and  the  vendee 
paid  part  of  the  purchase-money,  and  entered  into  possession 
irithout  a  conveyance,  paying  interest  on  the  remainder  of  the 
|vrchase»iiioney  from  time  to  time ;  hdd,  that  his  possession 
was  not  adverse,  and  that,  after  twenty  years,  an  ejectment 
might  be  brought ;  for  the  payment  of  interest  was  evidence  to 
shew  that  he  remained  in  possession  by  the  owner's  per- 


The  ceshd  que  trust  is  considered  as  tenant  at  will  to  the  Poeieasion 
trustee  *  ;  therefore  the  possession  of  the  former  is  not  adverse  ^^^^  g^ 
to  the  title  of  the  latter  ^.  Where  the  rents,  issues,  and  pro-  '''»*'• 
fits  of  a  trust  estate  were  received  by  the  cestui  que  trust  for 
more  than  twenty  years  after  the  creation  of  the  trust,  without 
any  interference  of  the  trustees,  such  possession,  &c,  being  con- 
sistent with,  and  secured  to  the  cestui  que  trust  by  the  terms  of 
the  trust-deed,  the  receipt  was  held  not  to  be  adverse  to  the 
title  of  the  trustees,  so  as  to  bar  their  ejectment  against  the 
gianteea  of  the  cestui  que  trust  brought  after  the  twenty  years  *. 
Indeed  it  is  said  that  the  statute  will  never  operate  between 
trustee  and  cestui  que  trusty  except  in  very  particular  cases ; 
althoi^h  it  seems  that  if  a  cestui  que  trust  sell  or  devise  the 
estate  and  the  vendee  or  devisee  obtain  possession  of  the  title-- 
deeds and  enter,  and  do  no  act  recognizing  the  trustee's  title, 
the  statute  will  operate  from  the  time  of  such  entry  '. 

It  was  formerly  considered  doubtful  whether  an  encroach-  Encroach^ 
ment  upon  the  waste  adjoining  to  the  demised  premises  by  a  ^^^^P^"* 
leasee,  and  uninterrupted  possession  thereof  by  him  for  twenty  lands, 
years,  should  give  him  a  possessory  right  thereto,  or  whether 
he  should  be  deemed  to  have  enclosed  the  waste,  in  right  of  the 
demised  premises  for  the  benefit  of  the  lessor  after  the  expira- 

*  HaU  V.  Doe  it  Snrtees,  1  0^  &  *  Smith  d,  Dennison  «.  King,  16 

B.340.    6B.&A.667.  East,  28S. 

^  Doa  d.  Alilbiim  r.  Edgar,  1  *  K«ana  d.  Lord  Byron  v.  Dear- 
Hodges,  437-     2  Bing.  N.  C.  496.  don,  8  East,  248. 

'  Gree   r.   RoUe,    Lord    Rayin«  '  Sagden*s    Vendors    &    Piirch. 

716.  241.    Adams,  51. 
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tion  of  the  term  K    But  it  appears  from  modern  decisions,  that 
such  an  encroachment  would  be  for  the  benefit  of  his  landlord, 
unless  it  appear  clearly  from  some  act  done  at  the  time,   that 
the  tenant  intended  to  make  the  encroachment  for  his  own 
benefit,  and  not  to  hold  it  as  he  held  the  farm  \    Primd  faciei 
every  inclosure  made  by  a  tenant  adjoining  the  demised  pre- 
mises is  presumed  to  be  made  by  him  for  the  benefit  of  the 
landlord ;  but  this  presumption  may  be  rebutted  by  evidence. 
If  a  lessee  inclose  land  which  is  near  the  demised  premises,  as 
being  part  of  the  premises  comprised  in  his  lease,  this  is  not  an 
adverse  possession  against  his  landlord  ;  and  a  twenty  years' 
possession  by  him  will  not  enable  him  to  retain  possession  of 
the  inclosed  land  against  his  landlord  <'.    Such  possession,  how- 
ever, will  be  adverse  to  the  rights  of  the  commoners,  and  to  the 
lord  himself,  except  as  landlord,  at  the  expiration  of  the  lease  *^. 
A  permis-         Though  twenty  years'  possession  will  give  a  good  title  against 
^I^.P^     the  lord,  if  it  be  taken  and  held  in  defiance  of  him,  yet  if  it  be 

MStUMl  Of  ^ 

waste  lands  originally  taken  by  his  permission,  or  if  at  any  subsequent 
deemed  ad-  P^i*^^)  '^  acknowledgement  had  been  made  (though  it  were 
wene,  ^ne  hundred  years  since)  that  the  premises  had  been  occupied 

by  his  permission,  the  statute  will  not  run  against  him,  for  the 
possession  of  a  tenant  at  will,  for  even  so  many  years  is  no  dis- 
seisin ®.  Therefore  where  a  cottage*  occupied  a  piece  of  land 
inclosed  from  the  waste  on  the  side  of  a  turnpike  road  for  more 
than  thirty  years,  without  paying  rent,  and  at  the  end  of  that 
time  paid  sixpence  rent  on  four  several  occasions  to  the  owners 
of  the  adjoining  land ;  held,  that  this  was  conclusive  evidence 
of  a  permissive  occupation  only,  so  as  to  maintain  ejectment  '• 
So,  where  a  cottage  standing  in  the  comer  of  a  meadow,  (be- 
longing to  the  lord  of  the  manor,)  but  separated  firom  it  and 
from  a  high  road  by  a  hedge,  had  been  occupied  for  about 

*  Doe  d.  Coldouf^  r.  MaUiner,  *  Doe  d,  Danraven  v.  i^^Uiama, 

1  Eip.  400.    Creach  e.  WUmot,  2  7  C  &  P.  332.     Coltrid^ 

Taunt.   100,   {in  noHt).      Doe  d.  '  Creach  v.  Wilmot,  2  Taunt. 

ChaUnor  v.  Dariei,   1   Etp.    461.  160,  (in  iMlSf). 

Bryan   d.  Child   v.   Winwood,    1  *  B.  N.  P.  104. 

Taunt.  208.  '  Doe  d.  Jackson  r.  Wilkinson, 

*»  Doed.  Lewi8ti.Rees,  6C.&P.  6  D.  &  R.  273.    3  B.  &  C.  413. 
610.    Pai^» 
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twenty  years  without  any  payment  of  rent ;    the  lord  then 

demanded   poBaession,  which   was  reluctantly  given,  and  the 

occupier   was   told   that  if  he  were  allowed  to  resume  pos- 

Ksaon  it   would  only  he  during  pleasure ;    he  did   resume 

and  kept  possession  for  fifkeen  years  more  and  never  paid  any 

rent;  held,  that  the  possession  was  not  necessarily  adverse, 

and  that  the  jury  were  warranted  in  presuming  that  it  had  com- 

meaced  by  the  permission  of  the  lord  *. 

Where  an  inclosiire  of  waste  lands  had  heen  made  on  a  Advene 

manor  belonging  to  the  crown,  which  was  held  for  twenty-three  J^mt^ 

years  without  payment  of  rent  or  other  acknowledgement;  crown. 

the  manor  was  sold  in  fee  by  certain  commissioners,  by  virtue 

of  57  Geo.  III.  c.  97,  to  the  lessor  of  the  plaintiff,  who  brought 

an  ejectment  to  recover  the  inclosure  ;    held,  that  he  was  not 

entitled  to  recover,  for  afler  twenty  years*  adverse  possession 

the  defendant  was  protected  even  against  the  crown  itself,  until 

a  judgment  in  intrusion ;  and  the  lessor  of  the  plaintiff  could 

not  be  in  a  better,  or  in  a  more  favourable  condition,  than  the 

crown  \ 

Adverse   possession   will  also  be  negatived  whenever  the  When  ad- 

party  claiming  has  never  in  contemplation  of  law  been  out  of  tenionwitt 

possession.     Formerly  the  possession  of  one  joint  tenant,  par-  ^  °fB*^ 

tivod. 

eener,  or  tenant  in  common,  was  primd  facie  the  possession  of 
his  companion ;  therefore  the  possession  of  one  could  not  be 
considered  as  adverse  to  the  title  of  the  other  ® ;  unless  it  was 

« 

attended  with  circumstances  indicative  of  an  adverse  intent,  or 
from  which  an  actual  ouster  might  be  inferred  ;  thus,  thirty-six  Actual 
years  sole  and  uninterrupted  possession  by  one  tenant  in  com-  ^^^^* 
raon,  without  any  account  to,  or  demand  made,  or  claim  set  up, 
by  his  companion,  was  held  a  sufficient  ground  for  a  jury  to 
presnme  an  actual  ouster  of  the  co-tenant  ^.  So  where  upon 
demand  by  the  co-tenant  of  his  moiety,  the  other  refused  to 
pay,  and  denied  his  title,  saying  he  claimed  the  whole  and 


*  Doe  d.  Thompson  V.  Clark,  8  B.  Taylor  o.  Fliher,  Loflft  788.      Bat 
&C41&  see  3  &  4  W.  IV.  e.  27.  t.  12. 

^  Doe  d.  WaIl(or  Watt)  o.  Morrie,  pott. 

28eott,278.     lHodget,216.  '  Doe d. Fiaher  o.  Protier,  Cowp. 

*  Ford  o.  Oroy^  SsDu  28ft.     Doe  217. 
d.  Barnet  v.  Keen,  7  T.  R.  S88. 
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would  not  pay,  and  continued  in  possession,  such  possessio 
was  deemed  adverse,  and  ouster  enough  *.  And  in  like  mannei 
where  there  were  two  joint  tenants  of  a  lease  for  years,  and  on 
hade  the  other  go  out  of  the  house>  and  he  went  out  accord 
ingly,  this  was  held  to  he  an  actual  ouster  ^. 

Upon  the  same  principle,  although  the  entry  of  one  waj 
generally  speaking,  the  entry  of  both,  yet  if  he  enter  claiming 
the  whole  to  himself,  it  would  be  an  entry  adverse  to  his  com 
panion  ^,  But  where  there  was  no  circumstance  to  induce  i 
supposition  of  an  actual  ouster,  but  a  bare  perception  of  thi 
profits  by  one  tenant  in  common  for  twenty-six  years,  the  pes 
session  was  held  not  to  be  adverse  ^.  And  where  a  tenant  i^ 
Levying  a  common  levied  a  fine  of  the  whole  premises,  and  afterward^ 
'  took  all  the  rents  and  profits  for  four  or  five  years,  but  it  di^ 

not  appear  that  he  held  adversely  at  the  time  of  levying  th^ 
fine,  it  was  held  that  such  fine  and  receipt  were  not  sufiicienl 
evidence  of  an  ouster  of  his  companion  **.  But  where  ther^ 
were  several  coparceners^  and  one  who  was  in  actual  posses* 
Feoffment,  sion  executed  a  feoffment  to  a  stranger  of  the  whole  prenuses  ; 
it  was  held  to  oust  the  other  coparceners  ^  Where  an  estate 
descended  to  parceners,  one  of  whom  was  under  a  disability^ 
which  continued  more  than  twenty  years>  and  the  other  did  nol 
enter  within  twenty  years,  the  disability  of  the  one  did  not  pre^ 
serve  the  title  of  the  other  after  the  twenty  years  elapsed  s. 
Thepo6.  But  now  by  3  &  4  W.  IV.  c.  27.  s.  12,  "  when  any  one  or 

OTe'oopar.  ^^^^  ^^  several  persons  entitled  to  any  land  or  rent  as  copar- 
cener, joint  ceners,  joint  tenants,  or  tenants  in  common,  shall  have  been  in 
tenant'in      possession  or  receipt  of  the  entirety,  or  more  than  his  or  their 

common,      undivided  share  or  shares  of  such  land,  or  of  the  profits  thereof 

not  to  be  ,  . 

deemed  the  or  of  such  rent,  for  his  or  their  own  benefit,  or  for  the  benefit 

of  his*com-  ®^  ^^^  person  or  persons,  other  than  the  person  or  persons 
panion.         . _^— . — 

*  Id,  Doe  d.  Hellings  v.  Bird,  11  Heed  «.  Taylor,  6  fi.  &  Ad.  b^5. 

East,  49.  ^  Fairclaim  d.  Fowler  v.  Shackle- 

»  Vin.  Abr.  14.  512.  ton,  5  Burr.  2604. 

^  Id.    Adams.  55.     But  in  the  '  Peaceable    d.    Homblower  r. 

absence  of  evidence  to  the  contrary.  Read,  1  East,  668. 

the  entry  of  one  coparcener  would  '  Doe  d.  Reed  r.  Taylor,  5  B.  & 

be  presumed  to  have  been  a  general  Ad.  675. 

entry,   not  for  himself  alone,   but  '  Roe  d.  Lasg^n  v.  RowlMOBt  2 

for  all  who  had  a  right.     Doe  d.  Taunt.  441. 
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entitled   to  tbe  other  share  or  shares  of  the   same   land   or 

lent,  such  possession  or  receipt  shall  not  be  deemed  to  have 

been  the  possession  or  receipt  of  or  by  such  last  mentioned 

person  or  persons,  or  any  of  them."  * 

Where  the  possessor  acknowledges  the  title  of  the  claimant.  When  the 

there  can  be  no  adverse  possession ;  as  where  /.  S.  demised  ^^^^ 

hands  to  the  rector  of  D,  for  forty  years  at  a  certain  rent ;  ^g»  the 
,       ,  1  /v  .        -  #.  title  of  the 

m    the   lease,    the  rector,    after   covenantmg  for  payment  of  daimant, 

flie  rent,  further  granted  to  /.  S.  the  tithe  of  oats  of  the  ^."  powes- 
parish  of  Z). ;  the  lease  also  contained  a  proviso  for  re-entry,  adverse. 
in  case  the  rent  should  be  in  arrear,  or  J,  S,^  his  heirs,  &c., 
should  be  disturbed  by  the  rector  or  his  assigns  in  the  re- 
ceipt of  the  tithe,  and  concluded  with  a  covenant  on  the 
part  of  /.  S.,  that  the  rector  should  quietly  enjoy  the  lands 
under  the  covenants,  grants,  and  agreements  contained  in 
die  lease ;  after  the  expiration  of  the  lease,  the  rector 
continued  to  hold  the  land,  but  withheld  the  rent  for  more 
than  twenty  years ;  the  heirs  of  /.  S*  at  the  same  time  con- 
tinuing to  take  the  tithe  of  oats,  and  some  confusion  exist- 
ii^  as  to  the  respective  rights  of  th^  rector  and  the  heirs 
of  J.  S-,  the  latter  being  portionists  of  the  tithes  of  the 
parish ;  held,  that'  the  possession  of  the  land  by  the  lessee, 
was  not  adverse  so  as  to  let  in  the  ox>eration  of  the  statute 
of  limitations  ^. 


V  •  3  &  4  W.  IV.  c.  27.  ■.  12.  P.  642. 

\  ^  Boe  d.  PdOat  r.  Ferrars,  2  B.  & 
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Having  thus  treated  of  the  nature  of  the  title  which  will 
sustain  an  action  of  ejectment,  it  is  proposed  to  consider  next» 
the  persons  who  by  reason  of  their  estate  and  interest  in  the 
lands,  are  entitled  to  bring  this  action ;  always  bearing  in 
mind,  that  a  right  of  entry  or  possession  must  accompany  their 
legal  title. 

A  tenant  for  years,  for  life,  in  tail,  or  in  fee,  may  maintain 
ejectment  K 


When  the 
mortM^ee 
may  bnng 
ejectment. 


1. — j4  mortgagee.']  A  mortgagee  may  maintain  this  action 
against  the  mortgagor,  if  in  possession  af^er  the  mortgage  has 
been  forfeited,  without  giving  notice  to  quit  ^  ;  or  against  any 
person  claiming  under  a  lease  granted  by  the  mortgagor,  sub- 
sequent to  the  mortgage,  and  without  the  privity  of  the  mort- 
gagee °  ;  or  against  a  yearly  tenant  of  the  mortgagor  ^  ;  but  he 
cannot  eject  a  tenant  in  possession  under  a  lease  granted 
previous  to  the  mortgage  *.  Where  the  attorney  of  the  mort- 
gagee applied  to  the  tenant  in  possession  for  rent  to  pay  the 
interest  of  the  mortgage,  and  threatened  to  distrain,  it  was  held 
that  the  mortgagee  thereby  recognized  the  possession  as  legal, 
and  that  he  could  not  maintain  ejectment  on  a  demise  made 


a  Adams,  59.  Ooodright  d. 
Hare  v.  Cator,  Doug.  477* 

»  Doe  d.  Fisher  v.  Giles,  5  Bing. 
491.    9  M.  &  P.  749. 

*  Keaofa  d.  Wame  r.  HaU,  Doug. 
21. 


*  Thonder  d.  Weaver  r.  Belcher, 
3  East,  449. 

*  Doe  d.  Da  Coau  e.  WhartoI^ 
8  T.  R.  2.  Mon «.  OalHrnora,  1 
Dong.  27a 
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jamni  to  sndi  application  ^  ;  yet  the  mere  fact  of  the  mort- 
pgtihsmg  received  interest  down  to  a  day  later  than  the 
dij  of  die  demise^  has  been  held  not  to  amount  to  a  recognition 
dot  the  mortgagor  was  in  lawful  possession  till  the  time  when 
sDcfa  interest  was  paid^  and  consequently  was  no  defence  ;  it 
was  distinguishable  from  the  preceding  case,  inasmuch  as  re- 
cei^iiig  the  interest  did  not  recognize  the  defendant  as  a  person 
in  kwM  possession ;  whereas  in  the  former  case  the  plaintiff 
by  luf  igeot  recognixed  the  defendant  bping  in  lawful  pos- 
session K 

Tbe  asi^pee  of  the  mortgagee  may  maintain  ejectment  ^, 
So  I  seeood  mortgagee,  who  takes  an  assignment  of  a  term  to 
attend  the  inheritance,  and  has  all  the  title-deeds,  may  recover 
in  ejectment  against  the  first  mortgagee,  not  having  had  notice 
of  sikIi  prior  mortgage  ^* 

2.— Tlf  lord  of  the  manor.']     The  lord  of  the  manor  may  The  lord 
oaiotim  ejectment  when  the  tenant  commits  a  forfeiture  • ;  and  manor  may 
his  T^t  to  maintain  ejectment  against  his  copyholder,   for  a  bring  eject- 
forfeiture  by  committing  waste,  will  not  be  taken  away  by  an 
>ntennediate  estate  in  remainder  between  the  life  estate  of  the 
copyhdder  and  the  lord's  reversion  ;  for  if  it  were,  the  tenant 
fbt  Me,  and  remainder-man,  by  combining  together,  might 
s^theesute  of  all  the  timber^.      But  to  entitle  the  lord  to 
^^tan  ejectment  for  forfeiture  by  committing  waste,  there 
invt  be  damage  done  to  the  estate ;  therefore,'  where  in  eject- 
ment hy  the  lord  against  the  copyholder  for  pulling  down  a 
^  Without  any  intention  of  rebuilding  it,  the  jury  found  that 
^  premises  were  not  thereby  damaged ;  it  was  held  that  the 


'  Bse  d.  Whittaker  r.  Hales,  7 
^.  321  In  Doe  v.  Cadwallader, 
n^ra,  iMOedale^  J.,  doubted  the 
f^pnety  of  this  dedaioii. 

^  IHw  d.  Bogen  r.  Cadwallader,  ' 

2B.&Ad.47a 

*  Smanle  r.  Wmiams,  1  Salk. 
245. 

'  Goodtitle  d.  Norris  v.  Morgan, 
I  T.  R.  756. 

'  I>oe  d.  Tarrant  o.  Helller, 
3  T.  R.  192.    A  oopyhoider  who 


bas  done  fealty,  and  attorned  te- 
nant to  the  lord  of  a  manor,  can- 
not, in  ejectment,  impeach  the  lord's 
title,  by  setting  up  the  right  of  a 
third  person,  unless  the  latter  joins 
in  resisting  the  title  of  the  lessor 
of  the  plaintiffl  Doe  d.  Nepean 
(Bart.)  V.  Budden,  I  D.  &  R.  243. 
S.  C.  5  B.  &  A.  626. 

'  Doe  d.  Folkes  r.  Clements,  2 
Bf .  &  S.  68. 
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plaintiff  was  not  entitled  to  recover  «.  Where  an  inclosure  wi 
made  from  the  waste  for  twelve  or  thirteen  year8»  and  seen  l^ 
the  steward  of  the  same  lord  from  time  to  time  without  objec 
tion  made  ;  held  that  it  might  be  presumed  by  the  jury  to  ha| 
been  made  by  the  license  of  the  lord,  and  that  an  ejecUneo 
could  not  be  maintained  by  him  against  the  tenant  without  { 
previous  notice  to  throw  it  up  ^. 


When  a 
copyholder 
may  bring 
ejectment. 


Surren- 
deree. 


3. — A  copyholder.']  A  copyholder  may  maintain  ejectmeni 
to  recover  possession  if  wrongfully  ejected  by  the  lord,  or  h( 
may  bring  this  action  against  his  lessee  ^.  If  he  claims  b) 
descent^  as  heir,  he  may  maintain  ejectment  without  admittance 
as  his  title  is  complete  against  all  the  world  except  the  lord, 
immediately  upon  the  death  of  the  ancestor  ^,  But  if  the  lord 
seize  the  land  upon  the  death  of  the  ancestor,  the  heir,  to  sup- 
port an  ejectment,  must  shew  that  he  has  tendered  himself  to  be 
admitted,  or  that  the  lord  has  done  some  act  dispensing  with 
such  tender  ®.  Where  the  lord  of  a  manor,  by  copy  of  court 
roll,  granted  to  A.  the  reversion  of  certain  premises  then  in  his 
tenure,  to  have  and  to  hold  to  B.  for  his  life,  i^iroediately 
ailer  the  death  of  A. ;  held,  that  B.  might,  on  the  death  of  A. 
maintain  an  ejectment,  although  he  had  never  been  admitted, 
he  having  acquired  a  perfect  legal  title  by  the  grant,  without 
admittance  ^ 

The  surrenderee  of  a  copyholder  cannot  bring  ejectment 
until  after  admittance,  for  the  legal  estate  does  not  vest  in  him 
before  that  event  s.     But  when  once  admitted,  the  title  relates 


*  Doe  d.  Orubb  r.  Burlington 
(Earl  of),  5  B.  &  Ad.  607. 

■*  Doe  d.  Foley  v.  Wilson,  11 
East,  56. 

°  Adams,  63.  See  Goodwin  t;. 
Longhurst.,  Cro.  Eliz.  535. 

^  R.  V,  Bennett,  2  T.  R.  197* 

'  Doe  d.  Burrell  v,  Bellamy,  S  M. 
&  S.  87. 

'  Roe  d.  Cosh  v.  I^ovelass,  2  B.  & 
A.  453. 

■  Roe  d.  Jeffereys  v.  Hicks,  2 
Wils.  13.  A  surrender  of  chambers 
in  New  Inn,  to  the  treasurer  and 


andents  of  the  society,  made  with 
their  assent,  to  the  intent  that  the)* 
may  grant  the  said  chamben  to  b 
purchaser,  passes  the  estate  to  such 
purchaser,  before  admission ;  for 
admission  in 'this  case  is  not  ncca- 
sary  as  in  the  case  of  oopyholdi 
to  complete  the  grantee's  estste, 
but  it  is  only-  for  the  purpose  of 
signifying  the  assent  of  the  society 
that  the  grantee  should  bec»me  a 
member  of  the  Inn.  Doe  d.  Wany 
V.  Miller,  1  T.  R.  383. 
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hvk  from  tlie  time  of  the  admittance  to  the  surrender,  aa 
against  all  persons  hat  the  lord  ;  therefore  a  surrenderee  may 
maintain  ejectment  against  the  surrenderor  on  a  demise  laid 
between  the  times  of  surrender  and  admittance,  provided  the 
admittance  be  made  before  the  day  of  the  trial  *. 

The  devisee  of  a  copyhold  or  customary  estate,  which  had   Devisee  of 
been  surrendered  to  the  use  of  the  will,  having  died  before  *  "'^^ 
admittance,  it  was  held  that  her  devisee,  though  afterwards 
admitted,  could  not  recover  in  ejectment,  for  his  admittance 
had  no  relation  to  the  last  legal  surrender,  but  the  legal  title 
remained  in  the  heir  of  the  surrenderor  *>. 

4- — A  itidowfor  her  *'free  bench."']      A  widow  may  main-   Widows 
tain  ejectment  for  her  **free  bench"  without  admittance  ;  for  it  f^^  bench 
is  an  excrescence  which  by  the  custom  and  the  law  grows  out  of  ®'  dower, 
the  estate  ^.     But  not  for  her  dower  before  assignment  ^. 

5. — A  guardianJ]      Guardian  in  socage  ^    or  testamentary  Ouardians. 
goardian  appointed  under  12  Car.  II.  c.  S4.  s.  8,  may  main- 
tain ejectment  ^     But  a  guardian  for  nurture  cannot,  for  he 
has  the  care  of  the  infant  only,  and  has  nothing  to  do  with  the 
landr. 

An  in&nt  may  maintain  this  action,  but  he  must  name  a  good  Infant. 
phintiff,  who  wiU  be  answerable  for  the  costs  ^. 

6^ — An  assignee.']    The  assignee  of  a  bankrupt  may  maintain  The  as. 
ejectment '.     So  may  the  assignee  of  an  insolvent  debtor ;  for  ^u^rupt 
aD  the  estate  of  the  debtor  is  vested  in  the  assignee  by  the  as-  ^^  itooU 


m  HokUiMt  d.  WooDhams  «.  CUip- 
IT.  ]l.60a  Doed-Benning. 
tflBv.  Hall,  16  East,  20a 

^  Doe  d.  Venion  v.  Vernon,  ^ 
Eat,  &  3  Smith,  6.  Doe  d.  Bur- 
ms^  V.  BeMde,  8  East,  353. 

*  Adams,  C6.  Godwin  v.  Long- 
ham,  Cro.  JEHix.  536. 

'  Dbed.  Nott  e.  Nntt,  2  C.  &  P. 

'  Wade  r.  Cote,   1  Ld.   Raym. 


130. 

'  Id.  Bedell  v.  Constable,  Vangh. 
177*  Doe  d.  Parry  v.  Hodges,  2 
Wils.129. 

■  Ratdiff 's  Case,  3  Co.  37- 

^  Zoach  c* Parsons,  3  Burr.  1794. 
Noke  o.  Windham,  Stra.  694.  Mad- 
den d.  Baker  v.  White,  2  T.  R. 
159. 

^  See  onltf,  282.  and  title  '*  Bank, 
mptcy." 
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stgnment,  and  he  haa  the  aame  remediet  in  respect  thereof 
which  the  debtor  himself  had  *. 


Tananthy 


Fufiu 


7. — Tenant  by  eleg%tJ\  A  tenant  by  elegit  may  mainuia 
ejectment  in  order  to  gain  actual  possession  \  A  plaintiff  who 
claims  under  an  elegit  subsequent  to  a  lease  granted  to  the 
tenant  in  possession,  cannot  recover  in  ejectment,  though  be 
give  the  tenant  notice  Uiat  he  does  not  mean  to  disturb  his 
possession,  only  wishing  to  get  into  the  receipt  of  the  rents 
and  profits  of  the  estate,  because,  the  lessee's  title  being  prior 
in  point  of  time,  the  legal  estate  was  in  him  ^,  But  where  the 
possession  of  the  tenant  was  subsequent  to  the  date  of  the  judg- 
ment, although  prior  to  the  issuing  of  the  writ  of  elegit^  the 
title  of  the  tenant  by  elegit  was  not  thereby  barred  ^. 

If  at  the  time  of  the  elegit  the  debtor  is  entitled  to  the  whole 
property  sought  to  be  recovered  by  the  elegit  creditor,  it  is  in- 
cumbent on  other  parties  in  possession,  as  under-tenants  or 
otherwise,  when  the  ejectment  is  brought  to  prove  their  title  or 
the  elegit  creditor  will  be  entitled  to  judgment  against  all  ^  In 
ejectment  for  lands,  the  lease  of  which  had  been  taken  in  exe- 
cution under  a  ^.  fa,  against  the  termor,  it  was  held  that  the 
lessor  of  the  plaintiff,  who  waa  plaintiff  in  a  former  action,  and 
to  whom  the  sheriff  had  assigned  the  lease,  was  bound  to  prove 
not  only  the^.  fa.  but  also  the  judgment  ^ 

If  the  sheriff  sell  a  term  under  a  writ  of  ^.  /a.,  which  is 
afterwards  set  aside  for  irregularity,  and  the  produce  of  the  sale 
directed  to  be  returned  to  the  termor,  the  termor  cannot  main- 
tain ejectment  to  recover  his  term  against  the  vendee  under  the 


*  7  Geo.  IV.  c.  57.  ts.  11,  19,  20, 

24.  Doe  d.  Brenan  v.  Glenfield, 
1  Bing.  N.  C.  729.  1  Hodges,  7& 
Doe  d.  Clarke  o.  Spencer,  3 
Blng.  203.  Mf.  370.  Doe  d.  Pal- 
mer  r.  Andrews,  4  Bing.  348. 

^  Lowthal  V.  Tomkins,  2  Equiu 
Gas.  A.  380.  Tayloi*  v.  Cole,  3  T. 
R.  296.  Denn  d.  Taylor  v.  Airing, 
don,  Doug.  473.  In  Rogers  v.  Pit- 
cher, 6  Taunt.  204,  Gibbs^  C  J., 
doubted  whether  it  was  necessary 
for  a  tenant  by  elegit  to  bring  eject- 


ment in  order  to  obtain  posaosion. 
'  Doe  {/.  Da  Costa  v,  WhaxtOQ, 
8  T.  R.  2. 

*  Doe  <L  Putland  v.  Hilder,  2  B. 
&  A.  782. 

*  Doe  d.  Evens  0.  Owen,  SC^ 
J.  71-    2  Tyr.  149. 

'  Doe  0.  Smith,  2  Stark.  199. 
But  if  he  had  not  been  plsintiffm 
the  former  action  it  would  be  soffi* 
cient  to  prove  ihe/ija.  Doe  v. 
Murless,  6M.  &S.  110. 
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skiiff;  fiir  the  property  pasted  by  the  sale,  and  the  termor 
ihodd sot  have  the  price  of  the  tenn  and  the  term  also*. 


L—Fenoaai  representatives.']     PersoDal  representatives  may 
Baiutun  this  action  for  lands  which  the  deceased  held  for  a  ^y^g, 
teim  of  years  ^ ;   or  even  for  estates  held  pur  autre  vie  where 
tfaefe  U  no  fecial  occupant  ^ ;  but  not  for  copyholds ;  there- 
fore h  has  been  held  that  an  executor  may  lay  a  demise  in 
qectBKot  before  probate  granted^.      One  who  was   admit- 
ted teaaitf,  npon  a  claim  as  administrator  de  bonis  nan  to  the 
graotee  of  a  copyhold  pur  autre  vie,  having  no  title  in  such  cha- 
rae&er,  could  not  recover  in  ejectment  by  virtue  of  such  ad- 
jDSMv  ss  upon  a  new  and  substantive  grant  of  the  lord  *• 

9. — J)€cisees.'\    The  devisee  of  a  freehold  interest  may  imme-    Deriseei 
diatelj  maintain  ejectment  for  the  lands  demised  '.     But  if  the 
bequest  be  a  term  of  years^  he  does  not  acquire  the  legal  title 
imti]  he  has  obtained  the  assent  of  the  executors  thereto ;  after 
which  (the  legal  estate  being  thereby  absolutely  vested  in  him) 
he  may  maintain  this  action  s.     The  devisee  of  copyhold  can- 
not bring  ejectment  before  admittance  ^.     The  assignee  of  the  Assign 
rrversion  upon  a  right  of  re-entry  upon  condition  broken  may  Tenion. 
maintain  ejectment  '\ 

\  0 . — Persons  who  have  had  adverse  possession/or  twenty  years,  ]  Persons 
A  pazty  having  adverse  possession  for  twenty  years  may  main-      ^^^ 


*  Botd^EmoMitt  r.  Thorn.  1  M. 
A&4SSW 

^  4  £d.  IIL  c  7-  I>oe  d.  Shore  v. 
Baiter,  3  T.  B.  la  See  3  &  4  W. 
IV.  c  27.  s.  6,  posL 

*  29  Car.  IL  c  a  s.  12. 

*  Roe  d.  Bcodall  v,  Sammerset,  2 

BLa»i. 

*  Zooche   d.   ForM  v.  Forse,  7 
£Mt,18a    3  Smith,  191. 

'  Co.  Uu.  240.  b.  Adams,  71- 
Wbcre  the  devisee  of  an  ettste  re- 
faiwd  to  take  it,  saying  she  was  en- 
■s  heir  at  hiw,  and  would  not 
any  benefit  by  the  wiU  of  the 
;  hdd,  that  this  was  not 
vaA  a  dtfdaimcr  as  prevented  her 


from  afterwards  bringing  ejectment, 
and  relying  on  her  title  as  devisee. 
Doe  d.  Smyth  v.  Smyth,  6  B.  &  C. 
112.    0D.&R.136. 

'  Young  V.  Hohnes,  Stra.  70* 
Doe  d.  Lord  Say  &  Sole  v.  Guy,  3 
East,  129.  Where  A.  devised  the 
residue  of  a  term  to  A,  and  A,^g  ad. 
ministrator  paid  the  rent  reserved 
for  six  years,  and  chaiged  it  to  B.; 
held  to  be  evidence  of  his  assent  to 
the  bequest  to  enable  J9.  to  maintain 
ejectment.  Doe  r.  Maberley,  6  C. 
&  C.  126.  Tmdal. 

1"  Roe  V.  Hicks,  2  Wils.  15. 

*  32  Hen.  VIII.  c.  34. 
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venepot- 
sesaion  for 
twenty 
yean  nave 
a  sufficient 
title  to 
maintain 
ejectment. 


A  person  in 
possession 
for  a  year. 


tain  ejectment  against  any  person  who  ousts  him  after  that 
period  * ;  unless  such  possession  he  affected  by  the  provisions  of 
the  second  section  of  the  statute  of  limitations  ^.  He  may 
maintain  this  action  even  against  the  legal  owner  of  the  lands 
although  the  latter  enter  peaceably,  after  the  premises  were 
deserted  by  such  adverse  possessor  *'.  Where  the  plaintiff  in 
ejectment  proved  twenty  years'  possession,  and  the  defendant 
proved  that  he  had  been  subsequently  in  possession  for  ten 
years ;  it  was  held,  that  the  lessor  of  the  plaintiff  was  entitled 
to  recover  unless  the  defendant  shewed  a  better  title  ^. 

But  if  the  premises  belong  to  the  church  or  the  crown,  it  mil 
be  a  good  defence  to  an  action  by  a  party  who  founds  his  claim 
on  twenty  years*  possession ;  though  a  grant  will  be  presumed 
from  the  crown  after  twenty  years  where  it  is  capable  of  making 
such  grant ;  but  if  there  be  no  grant,  or  if  the  crown  have  no 
capacity  to  make  a  grant,  no  possession  for  less  than  sixty 
years  will  be  sufficient  to  support  ejectment®.  Mere  pos- 
session is  sufficient  to  support  ejectment  against  a  wrong- 
doer ;  as  where  the  plaintiff  proved  possession  for  a  year  under 
a  lease,  and  the  defendant  came  at  night  and  forcibly  turned 
the  tenant  out,  it  was  held  sufficient  without  further  evidence  of 
title '. 


Corpora- 
tions. 


1 1 . — Corporations,']  Corporations  aggregate  or  sole  may  main- 
tain ejectment  s,  and  churchwardens  and  overseers  are  deemed 
a  corporate  body  for  purposes  relating  to  parish  lands  K  Where 
a  pauper  had  been  put  in  possession  of  a  cottage  forty  years 
ago,  by  the  then  existing  overseers  of  the  poor,  and  had  con- 
tinued in  the  parish  pay,  and  the  cottage  had  been  from  time  to 
time  repaired  by  different  overseers  till  t>vo  years  ago,  when  the 
pauper  disposed  of  it  to  the  defendant,  and  went  away ;  beld, 
that  the  existing  overseers  could  not  maintain  ejectment  for  it, 


•  Stocker  v.  Barney,  Lord  Raym.  '  Goodtitle  d.  Parker  ».  Baldwin, 

741.  11  East,  488. 

^  AnUy  796.  '  I>oe  d.  Hughes  c.  Dyball,  JI-  & 

^  Doe  d.  Borough  v.  Read,  8  East,  *M.  346.    3  C.  &  P.  610. 

358. 

^  Doe  d.  Hardinge  v.  Cooke,  7 
Bing.  346.    5  M.  &  P.  181. 


«  Adams,  78.   Riuuu'ngton,  172- 
^  Id,    55  Geo.  III.  c  12.  s-  H- 
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kf i^  10  denVatiVe  title  as  a  corporation  from  their  prede- 
cauttf » as  to  oomiect  themselves  in  interest  with  the  over- 
seen hy  whom  the  pauper  was  put  in  possession,  and  the 
pupa  iofing  done  no  act  to  recc^ise  his  holding  tinder  the 
iaaaiB^  set  of  overseers  *. 

duchwaideiis  alonet  without  overseers^  are  not  a  corporation  Churoii. 
witiin  the  «  Geo.  III.  c.  12.  e.  17,  and  therefore  have  no  title  ]^^^ 
to  tlie  laad^  But  that  statute  vests  in  the  churchwardens  and  ^^^ 
oveneen  ail  bmldings,  lands  and  hereditaments  belonging  to 
the  ptrah,  sot  merely  where  the  profits  thereof  are  applicable 
to  the  relief  of  the  poor,  but  where  they  are  applicable  to  those 
|wpoaet  Sx  which  church-rates  are  levied,  even  though 
sad  iaods  had  originally  been  vested  in  trustees  for  the 
b»efitof  the  parish  ^ ;  and  payment  of  rent  to  parish  officers  in 
tbeir  disTacter  as  such,  is  evidence  to  shew  that  the  premises 
for  «hldi  it  was  paid  belonged  to  the  parish  within  the  provi- 
siou  of  the  above  statute,  so  as  to  enable  the  parish  officers  for 
the  izne  being  to  maintaun  ejectment  against  the  party  so  pay- 
ing leot,  who  held  under  a  lease  granted  by  the  parish  officers 
preriois  to  the  statute^  and  therefore  void ;  for  they  had  no 
r^c  10  denuse  the  lands  before  the  statute  ^. 

It— PorsoM.]    The  rector  or  vicar  may  maintain  ejectment  Recton 
focuthei*.   But  this  action  can  only  be  maintained  against  ^^'^ 

pntoiB  daiiBiag  or  pretending  to  have  title  thereto,  and  not 
^^W.  fid  persons  as  refuse  to  set  them  out ';  nor  will  it  lie 
vlKte  then  k  a  composition  in  lieu  of  tithes  s ;  nor  will  it  lie 
^^feoJud  afyer  sequestration  ^. 

^  grantee  .of  a  rent-charge  may  maintain  ejectment,   if  Grantee  of 
P^^r  be  reserved  to  him  by  the  deed  to  enter  upon  the  lands  f^t^m. 
ni  case  the  annuity  be  in  arrear,  and  hold  them  until  satisfac- 


'  Ow  1  Gmndy  r.  Clarke,   14  W.  547- 

^iU.  •  Camel    o.    Clavening,     Lord 

^  PUKpi  t.  Peuve,  6  B.  &  C.  Raym.  780. 

^  f  2  &  3  £d.  VL  c.  13.  s.  13. 

*  ^  d.  Jaduoo  r.  Hiley,  10  B.  >  Dyer  116. 6.    Adams,  81. 

^^ttS.  i>  Doed.MorganeuBluck,3Camp. 

'  Doe  a.  Higgs  9.  Terry,  4  Ad.  &  44?. 
^•274.    5N  &M.566.     1  H.  & 
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tion  * ;  and  he  need  not  make  a  demand  under  such  circum^ 
stances  before  he  brings  his  action  \  But  these  rights  of  entrf 
are  always  taken  strictly  ^. 


When 
trustees 
may  miuii. 
tain  eject- 
ment. 


When  the 
l^pl  estate 
will  vest  in 
trustees. 


IS.  —  Trustees.']  Trustees  may  maintain  ejectment  whenever 
the  trusts  are  not  executed  by  the  statute  of  uses,  for  until  that 
event  the  legal  estate  vests  in  them;  and  we  have  seen  that 
the  plaintiff  in  ejectment  must  have  the  legal  title.  Though  not 
strictly  within  the  scope  of  this  work,  it  may  not  be  amiss  to 
introduce  a  few  leading  cases  in  which  the  trustees  have  been 
held  to  take  and  not  take  the  legal  estate. 

A  devise  to  a  person  in  trust  to  pay  over  the  rents  and  profits 
to  another,  will  vest  the  legal  estate  in  the  trustee  ^.  It  is  said, 
however,  that  some  other  act  is  necessary  besides  the  receipt  of 
the  rents  and  paying  them  over,  in  order  to  vest  the  legal 
estate  in  the  trustee  ;  but  though  it  has  happened  in  all  the 
cases  that  the  trustees  should  be  required  to  do  some  other 
acts,  as  well  as  to  pay  the  rents  and  profits,  yet  that  doctrine 
lias  not  been  laid  down  by  any  of  the  courts  ®. 

A  devise  in  trust  to  permit  same  other  person  to  recent  the 
rents  and  profits,  will  vest  the  legal  estate  in  the  ceiivAipie 
trust,  unless  it  be  necessary  for  the  purposes  of  the  trust  that 
the  trustees  should  take  the  legal  estate  ^  Thus,  a  devise  of 
lands  to  trustees  and  their  heirs  upon  trust  to  permit  a  feme 
covert  to  receive  and  take  the  rents  and  profits  during  her  life, 
for  her  sole  and  separate  use,  and  after  her  decease  to  the  ase 
of  the  first  and  other  sons  of  her  body,  then  to  the  daughters 
as  tenants  in  common,  with  other  like  limitations  to  oX^ntr  femts 
covert,  was  held  to  vest  the  legal  estate  in  the  trustees  9. 

So,  where  there  was  a  devise  to  A,  in  trust  to  permit  and 


*  Jemott  V.  Cowley,  1  Saund. 
112. 

^  Dee  d.  Biass  r.  Horsley,  1  Ad. 
&  Ell.  766.  3  N.  &  M.  567.  Peinon 
V.  Sorrel,  2  Show.  183.  3  Dyer,  348. 

^  Haswell  d.  Hodson  r.  Gowth- 
waite,  WiUes,  500. 

'  Shep.  Touch.  482.  Shapland  v. 
Smith,  Brown  Chan.  Gas.  75*  Sil- 
Tester  d.  Law  v.  Wilson,  2  T.  R. 


444.  Jones  r.  Lord  Say  and  Sale,  8 
Vin.  Ab.  262.  Brougfaton  r:  LsDg« 
ley,  Salk.  679.  Burchett  v.  D^r- 
dant,  2  Vent.  311.  Doed.  Booth  r. 
Field,  2  B.  &  Ad.  564. 

*  Adams,  82. 

'  Id,  Doe  d.  Leioesterv.  Bi«g8«3 
Taunt.  109,  post,  850. 

«  Barton  a  Hartoa,  7  T.  B.652. 
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sufler  the  testator's  widow  to  have,  hold,  use,  occupy^  possess, 
sod  enjoy  the  fuO,  free,  and  uninterrupted  possession  and  use 
of  all  interests  of  monies  in  the  funds,  and  rents  and  profits 
arising  from  the  testator's  houses,  for  her  natural  life,  if  she 
fkoold  remain  unmarried,  and  that  her  receipts  for  all  rents, 
kc^  with  the  approbation  of  any  one  of  his  trustees,  should  be 
good  and  valid,  she  providing  for  and  educating  properly  the 
testator's  children,  and  also  paying  two  annuities  thereby  be- 
queathed to  M.  D,  and  M.  I.  of  20/.  for  their  lives,  besides 
board  and  lodging  to  3f.  /.,  and  that  his  children  should  be 
solely  under  their  mother's  direction  until  marriage,  or  properly 
provided  for ;  it  was  held  that  the  use  was  executed  in  the  de- 
visees in  trust,  upon  the  ground  that  the  testator's  having  made 
tlie  approbation  of  the  trustees  necessary  to  the  widow's 
receipts,  shewed  that  he  did  not  intend  to  give  her  the  legal 
estate*. 

And  where  lands  were  conveyed  to  trustees  abd  their  heirs, 
intrust  that  the  trustees  should,  with  the  consent  of  ^.,  sell 
the  inheritance  in  fee,  and  apply  the  purchase-money  to  certain 
trusts  mentioned  in  the  deed,  with  a  proviso,  that  the  rents, 
issues,  and  profits,  until  the  sale  of  the  inheritance,  should  be 
received  by  such  person^  and  for  such  useSf  as  they  would  have 
been,  if  the  deed  had  not  been  made ;  it  was  held,  notwithstand- 
ii^  the  proviso,  that  the  estate  was  executed  in  the  trustees 
innnediately  \ 

So,  where  the  testator  devised  to  trustees  and  their  heirs 
certain  premises  described  in  his  will,  upon  trust  to  permit  his 
^mghter  to  enjoy  the  same  and  take  the  rents  and  profits 
daring  her  life,  exclusive  of  her  husband,  &c.,  and  after  de- 
vising several  other  lands  to  the  trustees  in  like  terms^  he  con- 
cluded thus,  "And  I  hereby  will  that  the  said  trustees  and 
^tck  of  them  shall,  may,  and  do  in  every  respect  give  receipts, 
psy  money,  and  devise  the  aforesaid  premises,  or  any  part 
^reof,  as  shall  be  consistent  with  their  duty  and  trust  or  other, 
^w :"  held,  that  the  trustees  took  a  fbe-simple  in  the  land ;  for 
if  leases  made  in  pursuance  of  the  direction  contained  in  the 


*  Gnsory  «.  Heodsnon,  4  Taunt.         ^  Keen  d.  Lord  Bynm  o.  Deardon, 
772.  8  East,  248. 
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last  claase,  would  take  effect  out  of  the  estate  of  the  tnisteet 
they  must  take  the  fee;  and  the  language  used  seemed  evi 
dently  intended  to  authorize  any  lease  that  would  not  be  coi^ 
sidered  in  a  court  of  equity  as  a  violation  of  the  duty  of  a  tins 
tee*. 

Where  the  devise  was,  that  the  trustee  should  pay  unto,  01 
else^  permit  and  suffer  the  testator's  niece  to  receive  the  rents 
the  legal  estate  was  held  to  be  in  the  niece,  because  the  word: 
"  to  permit  and  8u£Per  "  came  last ;  and  in  a  wiU,  the  last  wordi 
prevail^  though  in  a  deed  the  first  ^. 

But  where  a  testator  devised  his  freehold  estates  to  trustees 
upon  trust,  as  to  three  undivided  fourth  parts,  *'  to  pay  to  01 
permit  and  suffer^*  his  wife  and  daughters  to  receive  "the  ckai 
yearly  rents  and  profits,"  and  as  to  the  other  undivided  fourth 
part,  "  to  pay  to  or  permit  and  suffer  "  his  son  to  receive  "  the 
clear  yearly  rents  and  profits ; "  and  further  directed  that  the 
shares  of  his  wife  and  daughters  should  be  for  their  sole  and 
separate  use,  and  that  the  trustees  should  let  the  estates  upon 
certain  conditions,  and  out  of  the  rents  should  pay  all  taxes  and 
for  repairs ;  held,  that  the  legal  estate  in  the  whole  of  the 
premises  vested  in  the  trustees  ^.  The  court  distinguished  this 
from  the  preceding  case,  inasmuch  a)i  in  this  case  the  devise 
was  to  receive  the  clear  yeaifly  rents  and  profits,  &c.,  and  the 
trustees  had  duties  imposed  upon  them,  such  as  to  repair,  pay 
taxes,  &c. ;  besides,  the  trustees  were  empowered  to  let  the 
estates. 

So,  where  there  was  devise  of  freehold,  copyhold,  and  lease- 
hold estates,  and  all  other  the  testator's  real  and  personal  estates 
unto  trustees,  their  heirs,  executors,  administrators,  and  assignst 
and  to  the  heirs,  executors,  administrators,  and  assigns  of  the 
survivor,  upon  trust  to  pay  and  apply,  or  permit  and  suffer  M. 
to  take  the  rents  and  profits  for  her  absolute  use  fbr  life,  and 
after  Her  decease,  upon  trust  for  A.,  S,,  and  C,  and  their  lawful 
issue  respectively,  in  tail  general,  with  benefit  of  survivorship» 
to  and  amongst  their  issue  respectively  as  tenants  in  common^ 


*  Doed.Keeiio.  WaUMiik,2B.&  oock  t;.  Barthrop,  5  Tannt.  382. 

Ad.  664.  •  White  v.  Pariter,  1  Hodges,  112- 

^  Doe  d.  Leicester  v.  Biggs,  2  1  Bing.  N.  C.  674. 
Taunt.  109.    See  also  Doe  d.  Wood- 
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mch  issue  not  to  have  a  vested  interest  till  twenty-one,  and  the 
said  trustees,  after  the  death  of  A*,  B.f  and  C,  or  either  of 
them  to  apply  the  whole  or  any  part  of  the  rents  and  profits  of 
the  trust  estates,  not  exceeding  the  presumptive  share  of  each 
child,  towards  his  or  her  maintenance  during  niiinority ;  held, 
that  the  trustees  took  an  estate  in  fee  in  the  freehold  and  copy- 
holds, and  an  ahsolute  interest  in  the  leaseh<^ds  S 

But  where  A.  devised  thus :  "  as  to  my  real  and  personal  es- 
tate, subject  to  my  debts  and  funeral  expenses,  I  give  and  de- 
vise the  same  as  follows,  viz.,  my  real  estate  and  all  my  personal 
estate  unto  F.  M.  and  O.  W.  and  their  heirs,  on  the  following 
trusts,  viz.,  to  the  intent  that  they  dispose  of  my  personal  estate 
m  discharge  of  my  debts,  funeral  expenses,  and  such  legacies 
at  I  may  direct ;  and  as  to  my  real  estates,  subject  to  my  debts, 
and  such  charges  as  I  may  make,  I  give  and  devise  the  same  to 
R.  P.  for  life  ;  held,  that  under  this  devise  the  legal  estate  in 
the  re^ty  vested  in  R.  P.  for  his  life,  and  that  F.  M»  and  0.  W. 
took  no  estate  therein  ;  because  the  intention  that  the  trustees 
should  pay  the  debts  was  not  apparent  on  the  face  of  the  will, 
and  therefore  there  was  no  reason  for  giving  the  real  estate  to 
them\ 

When  an  estate  is  given  to  trustees  and  their  heirs  inde- 
fiaitely,  they  will  take  the  fee,  if  the  purposes  of  the  trust  re* 
quire  that  they  should  have  the  absolute  property  in  them,  or 
that  they  should  take  it  for  an  indefinite  period  of  time,  unless 
a  contrary  intent  is  manifested  on  the  face  of  the  will.  There- 
fine  where  a  testator  devised  to  trustees,  their  heirs,  and  as- 
a^ns,  all  his  lands,  freehold,  copyhold,  and  leasehold,  and  all 
his  personal  estate  in  trust  to  pay  debts,  ■&;c.,  and  then  to  apply 
the  annual  income  to  the  use  of  two  nieces,  for  their  lives ;  and 
after  their  decease,. there  were  devises  in  terms  so  ambiguous  as 
to  make  it  doubtful  what  equitable  interest  the  devisees  took ; 
it  was  held,  the  trustees  took  an  estate  in  fee,  in  the  freeholds 
and  copyholds,  and  an  absolute  interest  in  the  leaseholds  <^. 


*  CncBhm  v.  Newhmd,  1  Hodges,     B.&  P.  176. 
27s-    2  Bing.  N.  C.  64.  '  Hoatton  v.  Hughes,  6  B.  &  C. 

^  Ssnrickfib  Bdwritwk  i}m£),  3     403.    Boed.  Tomkyns  v.  WiUsa,  5 
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Where  C.  devised  lands  to  a  feme  covert  for  her  life,  ani 

then^  to  the  intent  that  she  or  her  husband  should  not  be  en 

titled  to  receive  the  rents  of  the  tenant,  appointed  trustees  t 

receive  them,  pay  them  over  to  the  wife,  and  attend  to  repairs 

with  power  to  distrain,  lease,  &c. ;  by  a  codicil  C  revoked  th 

devise  in  the  will,  the  trustees  named  therein  having  died,  am 

devised  the  lands  to  other  trustees,  to  the  same  intents,  and  ii 

the  same  manner  in  all  respects,  as  if  the  new  trustees  hai 

originally  been  named  trustees  in  the  will ;  held,  that  the  nev 

trustees  took  the  legal  estate  in  the  land  *. 

Devise  for  life,  to  the  use  of  Z.  Z).  and  J.  E.  and  their  heirs 

in  trust  for  R,  E,  C,  for  life,  with  a  declaration  that  the  estate] 

were  so  limited,  to  the  end  that  the  legal  estate  so  vested  i£ 

Z.  Z).  and  J.  E,  might  support  the  contingent  limitations ;  held, 

that  the  use  was  executed  in  Z.  Z).  and  J.  £.,  who  held  tb« 

legal  estate,  and  not  R.  E.  C. ;  and  that  all  subsequent  estates 

were  holden  in  trust  \ 

A  lease  from  the  cestui  que  trust  cannot  be  set  up  by  tk 

trustee  in  any  case  without  the  aid  of  a  court  of  equity  ^. 

When  a  To  obviate  the  inconveniences,  says  an  able  writer  on  this 

of  their        subject^,   which   may   at    times   arise  ^hen   an  ejectment  ia 

atate  by      brought  by  a  cestui  que  trusty  the  jury  will  iii  particular  cases  be 
me  tfiutees 

win  be  pre-  permitted  to  presume,  that  a  regular  surrender  has  been  made 
sumed.  ^^  ^^  trustees  of  their  estate ;  thereby  clothing  the  cestm  yw 
trust  with  the  legal  title,  and  enabling  him  to  recover  in  the 
action.  Thus  a  surrender  will  be  presumed  if  the  purposes  ol 
the  trust-estate  have  been  satisfied* ;  or  if  the  beneficial  occu- 
pation of  the  estate  by  the  possessor  induces  a  suppositfooj 
that  a  conveyance  of  the  legal  estate  has  been  made  to  the 
party  beneficially  interested ;  or  when  the  trust  is  a  plain  one, 
and  a  court  of  equity  would  compel  the  trustees  to  make  a  con- 
veyance (i  But  diis  presumption  will  not  be  made  if  the  sur- 
render be  a  breach  of  the  trust ;  or  against  the  owner  of  the 


B.  &  A.  84.    Murthwaite  «.  Bar-  «  Baker  v.  Mdfiih,  10  V»  ^ 

naid,  2  B.  &  C.  367-    8  Id.  191.    2  '  Adamt,  88. 

B.&  a  024.  *  Doe  d.  Hodaon  r.  Staple,8T. 

*  Tenny  d.  Gibbs  v.  Moody,  3  R.  684. 

Bing.  3.  '  Doe  d.  Sybura  ».  SWe,  4  T.K. 

^  Harris  r.  Pugh,  4  Bing.  336.  682. 
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who  is  interested  in  upholding  it  * ;  or  where  the 
title  of  the  party,  for  whom  the  presumption  is  required,  is  a 
doubtful  equity  only,  until  a  court  of  equity  has  first  declared 
in  fiiTour  of  the  equitable  title  ^ ;  nor  can  the  presumption  be 
made  by  the  court,  where  the  merits  of  the  case  would  have 
warranted  such  presumption  at  the  trial,  if  it  appear,  upon  a 
q^ecial  Terdict,  or  special  case  reserved  for  their  opinion,  that 
the  trust  estate  though  satisfied  is  still  in  point  of  fact  outstand- 
ing in  the  trustees®. 

Joint  tenant,  coparcener,  or  tenant  in  common,  may  maintain  Joint  te- 
^ectroent  against  his  companion  on  an  actual  ouster  ^.  nsaU) 

The  committee  of  a  lunatic  may  bring  ejectment  in  the  name  lunatic. 
of  the  lumitic ;  for  the  committee  is  but  as  bailifi^  and  has  no 
interest  in  the  land  *• 

An  award  under  a  submission  to  arbitration  will  give  a  per-  Award, 
son  a  title  to  maintain  this  action ;  at  least  the  defendant  will 
be  thereby  precluded  from  disputing  the  title  of  the  lessor 
of  the  plaintiff.  As  where  the  lessor  of  the  plaintiff  and  the  de- 
fisndant  in  ejectment  had  before  referred  their  right  to  the  land 
to  an  arbitrator,  who  had  awarded  in  favour  of  the  lessor ;  held, 
that  the  award  concluded  the  defendant  from  disputing  the 
feaor's  title  in  an  action  of  ejectment  ^ 


SECTION  V. 

IN   WHAT  CASBS   AN    ACTUAL   BNTRT   MUST   BB   MADE  BBFORB 

BJBCTMBNT. 

Wb  have  seen  that  originally,  in  order  to  maintain  ejectment,  an  An  aehtal 
actual  entry  on  the  lands  in  dispute  was  necessary ;  and  that,  ^l^^j^^^j^ 
sobaeqnently,  when  the  process  began  to  be  conducted  under  to  avoid  a 
l^al  fictions,  an  actual  entry  was  dispensed  withs.     It  is  ob-  pixNdama- 
lenrable,  however,  that  an  achtal  etUry  is  still  required  in  order  ^<"^>  ^^ 


*  Doe  d.  Orafaam  v.   Soott,  11  *  Dmry    «.    Fitch,    Hutt.    16. 
Eatt,47&  Knipe    e.    Palmer,    2  WUs.    190. 

^  Keena  d.  Lord  Byron  r.  Dear-  Cocks  v.  Danon,  Hob.  215.     See 

4in,  8  EaM,  248.  43  O.  III.  c  75. 

*  GoodtiUe  d.  Jones  v.  Jonesy  7  '  Doe  d.  Morris  r.  Roiser,  3  East, 
T.  B.  43.  15. 

'8ee«il^,837.  >  ^n<f ,  838. 

yoL,  n.  L 
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when  the 
posBesdon 
18  vacant. 


An  entxy 
to  avoid  a 
fine. 


When  the 
possession 
is  vacant. 


to  enable  the  claimant  to  support  this  action,  whenever  a  fii 
has  been  levied  with  proclamations,  under  4  Hen.  VII.  c.  H 
and  an  entry  is  requisite  to  rebut  the  defendant's  title;  an 
whenever  the  possession  is  vacant.  In  all  other  cases  tl: 
common  consent  rule  to  confess  entry  is  sufficient  \ 

An  entry  to  avoid  a  fine  must  be  made  by  the  party  wh 
claims  the  land  or  by  some  one  appointed  by  him  ^ ;  and  tb 
claimant  must  have  a  right  to  enter;  for  if  the  right  of  entry  b 
taken  away  by  the  fme,  he  cannot  recover  in  ejectment  ^,  Th 
entry  must  be  made  animo  clamandi  ®.  But  if  a  party  enter 
expressly  to  claim  the  premises  as  his  own,  it  is  not  necessar 
for  him  to  say  what  particular  act  adverse  to  his  interest  h^ 
means  to  defeat ;  he  need  not  declare  his  object  to  be  to  avoic 
a  fine  ^  To  render  such  entry  available,  the  action  must  U 
commenced  within  one  year  afler  making  the  entry,  and  pro- 
secuted with  effect «, 

Where  a  tenant  for  life  levies  a  fine,  although  it  is  no  bar  tc 
those  in  remainder,  yet  a  remainder-man  must  make  an  actual 
entry  in  order  to  avoid  it  before  he  can  bring  ejectment  K  But 
where  a  tenant  for  life  with  remainder  to  R»  P.  in  fee,  leased  for 
her  life  and  died  in  1799,  and  the  lessee  continued  in  possession 
without  paying  rent,  till  his  death,  in  1 805,  when  his  son  took 
possession,  and  continued  without  paying  rent,  and  in  l^^l 
levied  a  fine  with  proclamations ;  held,  that  the  heir  of  R^  Pn 
the  remainder-man,  might  maintain  ejectment  against  the  sod, 
without  an  actual  entry  to  avoid  the  fine,  or  a  notice  to  deter- 
mine the  tenancy  ^ 

Where  the  premises  are  vacated  and  wholly  deserted  by  the 


•  As  by  4  &  6  W.  IV.  c.  92.  s.  2. 
fines  and  recoveries  are  abolished, 
and  other  modes  of  assurance  sub- 
stituted, the  entry  here  referred  to 
can  only  apply  to  fines  levied  pre- 
vious to  the  1st  of  November,  1834. 

**  Adams,  93.  Per  Lord  ManS' 
fieldy  in  Ooodright  d.  Hare  v.  Cater, 
Doug.  477*  An  entry  is  not  neces- 
sary to  avoid  a  fine  at  common  law 
without  proclamations.  Jenkins  d. 
Harris  v.  Pritchard,  2  Wils.  46. 

**  Co.  Litt.  258.  If  done  by  a 
stranger,  however,  and  the  claimant 


afterwards  assents,  it  will  in  some 
cases  be  sufficient. 

«»  Doe  d.  Odiame  r.  Whitehead, 
Burr.  704. 

•  Clarke  ».  Phillips,  1  Vent  42. 

'  Doe  d.  Jones  v.  WiUiams,  5  B. 
&  Ad.  783.  2  N.  &  M.  602,  o^er- 
ruling  1  Saund.  319.     F.  n.  !• 

"  4  Ann,  c.  16.  s.  16. 

«»  Compete  v.  Hicks,  7  T.  «• 
433. 

»  Doe  d.  BurreU  v.  Pcrkiitf, 33*. 

&  s.  271. 
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tenant  and  hia  place  of  residence  is  unknown,  the  old  mode  of 
proceeding  in  ejectment  must  be  pursued ;  a  lease  must  be 
sealed  on  the  premises,  an  ouster  actually  made,  and  the  parties 
to  the  suit  must  be  real  and  not  fictitious ;  for  a  declaration 
cannot  be  delivered,  or  an  affidavit  made  of  the  delivery  of  it, 
and  conaequently  the  court  cannot  proceed  to  give  judgmenit 
against  the  casual  ejector*.  But  in  order  to  warrant  proceed- 
ings as  on  a  vacant  possession,  they  must  be  wholly  deserted  by 
die  tenant,  and  it  must  appear  that  the  daimant  has  been  unable 
to  find  out  where  the  tenant  is  to  serve  him  with  a  declaration^. 

The  manner  of  proceeding  in  these  cases  is  as  follows*     A*f  Of  th^ 
the  party  claiming  title,  must  enter  upon  the  land  before  the  prooeedinit 

first  day  of  the  term  of  which  the  declaration  is  to  be  entitled,  ^^^^  *J*« 

1  i»  1  n     X  possession 

and  whilst  on  the  premises,  execute  a  lease  of  them  to  J9.,  (any  is  vacanu 

person  who  may  accompany  him,)  at  the  same  tinke  delivering 
to  him  the  possession  by  some  one  of  the  common  modes.  C 
(some  odier  person)  must  then  enter  upon  the  premises,  and 
eject  B.  therefrom,  and  having  done  so,  must  remain  upon 
them,  whilst  B.  delivers  to  him  a  declaration  in  ejectment^ 
founded  upon  the  demise  contained  in  the  lease ;  and  in  all  re^- 
spects  like  the  declaration  in  the  modem  proceedings,  except 
that  the  parties  to  it  are  real  instead  of  fictitious  persons ;  B» 
being  made  the  plaintiff,  A.  the  lessor,  and  C  the  defendant 
To  this  declaration  a  notice  must  be  added,  signed  by  BJ's  at- 
torney, and  addressed  to  C,  requiring  him  to  appear  and  plead 
to  the  declaration,  and  informing  him  that  if  he  do  not,  judg- 
ment will  be  signed  against  him  by  default.  When  the  land- 
krd,  or  person  claiming  title,  does  not  wish  to  go  through  this 
ceremony  himself,  he  may  execute  a  power  of  attorney,  author- 


*  Doe   d.    Nonnan  o.  Rowe,  2 

^  Adami,  199.  A  very  Httle  mat- 
ter has  beea  held  sufficient  to  keep 
possenion,  such  as  leaving  beer  in  a 
edbr,  or  hay  in  a  bam,  id,  n.  Sa. 
tage  tr.  Dent,  2  Stra.  1064.  Jones 
d.  OriiBthfl  r.  March,  4  T.  R.  464. 
Where  part  of  the  property  for  which 

brought,  consisted 


of  three  unfinished  houses,  which 
were  untenanted,  and  there  was  no 
property  in  them,  the  court  refused 
to  allow  the  service  of  the  declara- 
tion by  sticking  it  up  on  the  outer 
door,  but  obliged  the  lessor  of  the 
plaintiff  to  proceed  as  upon  a  vacant 
possession.  Doe  d.  Schovell  (or 
Showell)  V.  Roe,  3  Dowl.  691.  2  C. 
M.  &.  R.  42. 

l2 
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izing  another  to  enter  for  him ;  and  the  proceedings  are  then 
the  same  as  if  he  himself  entered  S 

In  case  of  vacant  possession,  no  person  claiming  title  will  be 
admitted  to  defend  the  action.  Therefore,  if  the  right  to  the 
premises  be  disputed,  the  party  who  seals  the  lease  must,  in 
the  first  instance,  recover  the  possession,  and  the  other  party 
must  afterwards  bring  a  common  ejectment  against  him,  to  try 
the  titled 
In  case  of  When  an  ejectment  is  brought  in  an  inferior  court,  there 
prooeed-       fooBt  be  an  actual  entry,  lease,  and  ouster,  as  in  the  case  of  va- 


wan 


inferior  cant  possession;  for  mferior  courts  have  not  the  power  of 
firaming  rules  for  confessing  lease,  entry,  and  ouster,  nor  the 
means,  if  such  rules  were  entered  into,  of  enforcing  obedience 
to  them  ^. 

The  defendant  may  remove  an  ejectment  from  an  inferior  to 
a  superior  court  either  by  writ  of  certiorari  or  of  ki^>eas  cot'- 
pus  ^ ;  and  if  there  be  any  special  grounds,  a  certiorari  will  be 
granted  as  a  matter  of  course  *,  and  when  removed,  the  tenant 
in  possession  is  entitled  to  the  same  privilege  of  confessing 
lease,  entry,  and  ouster,  and  defending  the  actidn,  as  if  the 
plaintiff  had  originally  declared  in  the  superior  courts 

A  judgment  in  an  action  of  ejectment,  in  an  inferior  juris- 
diction, is  not  within  the  meaning  of  the  19  Geo.  III.  c.  70.  s.  II ; 
and  therefore  if  the  defendant  leaves  the  jurisdiction,  the  judg- 
ment cannot  be  removed  into  a  superior  courts. 


•  Adams,  200.    2  SeU.  Piac.  131.  &  C.253. 

^  Id,    B.  N.  P.  96.  '  Patterson    d.     Oradbridge    «. 

*  Rex  V.  the  Mayor  of  Bristow,  Eades,  3  B.  &  C  560. 
1  Keb.  690.     Shennan  v.  Cocke,  id,  '  Gilbert,  Eject.  37. 

795.  ■  Doe  d.  Stansfield  r.  Shipley,  8 

<*  Doe  d.  Sadler  v,  Dring,  I  B.  Dowl.  4M>8. 
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3.  BjT  whom  notice  should  be 

giTen 885 

^  To  whom 887 

1. —  ¥Fhen  ndice  to  qidt  must  be  gtvenJ]    Whenever  there  is  When 

an  ezistiog  tenancy  from  year  to  year,  the  landlord  cannot  f^^^*** 

maintain  ejectment  against  the  tenant  without  having  given  him  tenancy, 

half  a  year's  notice,  expiring  with  the  year  of  the  tenancy ;  except  ^^^^l^ust 

where  a  different  period  is  estahlished,  either  hy  an  express  ^^^^ 

agreement  between  the  parties,  or  by  a  particular  local  custom  ■•  ejectment 

A  tenancy  at  will,  in  the  ancient  acceptotion  of  the  term,  i.e.  JlSurfit. 

a  holding  at  the  will  of  the  owner  of  the  land,  is  in  modem 

times  scarcely  known,  the  inclination  of  the  courts,  of  late, 

being  to  construe  every  tenancy  a  holding  from  year  to  year, 

unless  a  difierent  tenancy  be  created  by  express  agreement 

between  the  parties.     A  general  occupation  of  land,  therefore, 

without  any  certain  or  determinable  estate  being  limited  therein, 

enures  as  a  tenancy  from  year  to    year,   determinable  by  a 

notice  to  quit. 

When  a  party  has  obtained  possession  of  premises  belonging  When  a 

to  another,  and  the  owner  does  any  act  which  implies  that  he  T^^^y  5^ 

•^  *  nancy  is 

intends  to  acknowledge  him  as  tenant,  a  tenancy  from  year  to  imphed. 
year  is  created  by  such  act,  and  the  tenant  will  be  entitled  to 
*  regular  notice  to  quit  before  he  can  be  ejected.  Thus, 
if  a  person  enters  into  an  agreement  for  a  lease,  and  is  let 
into  possession,  and  has  paid  the  stipulated  rent,  he  is  a 
tenant  from  year  to  year  ^.  So  where  a  party  entered  into 
possession  of  premises  under  an  agreement  for  a  lease  at  a 
stipulated  rent,  and  occupied  them  more  than  a  year,  but  paid 
DO  rent ;  the  landlord  afterwards  delivered  to  him  an  account, 
chaining  him  with  half  a  year's  rent,  which  he  admitted  to  be 
due,  and  named  the  amount ;  held,  that  a  yearly  tenancy  might 

*  B.  N.  P.  98.   Parker  d.  Walker     1  M.  &  R.  137.    Mann  v.  Lorejoy^ 
T.  Constable,  3  Wils.  26.  R.  &  M.  335. 

'  Doe  d.  Westmorehttid  v.  Smith, 
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thereby  be  implied  \     So,  if  a  landlord  suffer  his  tenant  to 
continue  in  possession  after  the  expiration  of  his  lease,  and 
receive  rent  from  him   accruing  subsequent  to  the  period  of 
such  expiration,  he  becomes,  thereby  his  tenant  from  year  to 
year,  upon  the  condition  of  the  original  lease  ^.     So,  although 
a  lease  granted  by  a  tenant  for  life,  under  a  limited  power  of 
leasing,  which  exceeds  his  power,  is  yoid  and  not  capable  of 
being  confirmed  by  the  remainder-man,  yet  if  the  remainder- 
man raise  money  as  rent,  after  the  death  of  the  tenant  for  life, 
it  is  an  admission  of  a  tenancy  from  year  to  year,  and  a  notice 
to  quit  must  be  given  before  any  ejectment  can  be  brought  ^. 
And  if  on  the  determination  of  the  title  of  the  landlord  the 
tenant  continues  to  hold  the  premises  under  his  successor,  in 
the  absence  of  any  new  contract,  he  will  be  considered  to  hold 
them  on  the  same  terms  as  under  the  original  landlord  <'. 

When  a  party  is  let  into  possession  under  a  lease  void  by 

the  statute  of  frauds,  payment  and  receipt  of  rent  will  not 

establish  the  lease,  but  it  will  create  a  tenancy  from  year  to 

year,  regulated  by  its  covenants  and  conditions  ®. 

Possession        The  same  principle  prevails  if  a  party  conies  into  possession 

amement    ""^er  an  agreement  or  lease  invalid  from  any  other  circum- 

is  evidence   stance,  or  under  a  valid  agreement  for  a  future  lease.     The 

of  A  yearly  » 

pliancy.       receipt  of  rent  is,  in  all  cases,  primd  facie  evidence  of  a  yearly 

tenancy  ^.     *'  Where  parties  enter  into  a  mere  agreement  for  a 

future  lease,  they  are  tenants  at  will ;  but  if  rent  is  paid  imder 

the  agreement,  they  become  tenants  from  year  to  year.'*  s 

The  intention  to  create  a  yearly  tenancy  may  be  inferred 

from  other  circumstances  besides  the  receipt  and  payment  of-' 

rent.     Thus,  where  ejectment  was  brought  on  the  demise  of 

an  infant,  which  was  compromised,  and  the  tenant  in  possession 

attorned  to  the  infant,  though  the  lessor  of  the  pl^ntiff,  on  his 


*  Cox  V.  Bent,  5  Bing.  186.  R.  834. 

b  Bishop  v.  Howard,  2  B.&C.10a  '  Doe  d.  Rigge  v.  Bdl,  6  T.  R. 

'  Doe  d.  Martin  i>.  Watts,  7  T.  471*    Clayton  r.  Blakey,  8  T.  R.  3. 

R.  83.    Doe  d.  Jordan  v.  M^arde,  1  '  Doe  d.  Warner  v.  Browne,  8 

H.  BI.  97.   Doed.  Tucker  y.  Morse,  £a8t,  165.  Doe  d.Pritcliard  v.Dodd, 

1  B.  &  Ad.  365.  2  N.  &   M.  83&      5   B.   &  Ad. 

^  Hutton  V.  Warren,  2  Oale,  71*  689. 

1  Mees.  &  M'^els.  461.     Buckworth  ■  Per  LiUhdaiey  J.,  in  HamerUui 

v.  Simpson,  1  Gale,  38.     1  C  M.  &  v.  Stead,  3  B.  &  C.  483. 
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comhig  of  age,  did  not  accept  rent  or  do  any  act  to  confirm 
the  tenancy,  yet  aa  the  former  ejectment  was  brought  at  his 
suit  and  for  his  benefit,  it  was  held  that  he  should  not  be  al- 
lowed to  consider  the  tenant  as  a  trespasser,  and  bring  a  new 
ejectment^  without  giving  notice  to  quit*.  So  also  where  a 
Jtmc  covert  lived  many  years  separated  from  her  husband, 
and  during  that  time  received  to  her  separate  use  the  rents 
of  certain  lands,  which  came  to  her  by  devise  afler  separation, 
it  was  presumed  that  she  received  the  rents  by  her  husband's 
authority,  and  the  court  held,  that  a  notice  to  quit  must  be 
given  by  him  before  he  could  maintain  ejectment  \ 

So  where  a  rector  succeeded  to  the  rectory  upon  the  death  A  oonti- 
of  the  former  incumbent,  in  April  1816.    A,  and  B.  were  then  ^11?^;^ 
in  possession  of  the  glebe  lands,  having  been  tenants  of  the  after  the 
former  incumbent,  and  they  continued  in  possession  until  afler  of  ^  t^p^j 

December  1816,  when  the  rector  conveyed  the  lands  to  trus-  "evidence 

of  a  yearly 
tees  for  securing  an  annuity ;  held,  that  the  latter  could  not  tenancy. 

msintain  an  ejectment  against  A,  and  B.  without  giving  them  a 
notice  to  quit,  for  the  rector  must  be  presumed  to  have  con- 
sented-to  the  continuance  of  their  tenancy  under  the  terms  of 
their  previous  holding  <^. 

Where  A,  granted  an  annuity  to  B.  out  of  certain  lands, 
with  power  of  distress  and  entry  if  the  annuity  should  be  in 
arrear,  A.  afterwards  granted  a  lease  for  years  of  the  lands  to 
the  defendant ;  the  annuity  having  become  in  arrear,  B.  ap-  Attorn. 
plied  for  it  to  the  defendant,  who  thereupon  entered  into  an  ™^^ 
^reement  to  attorn  and  become  tenant  to  2^.,  and  afterwards 
^paid  him  rent ;  held,  that  this  created  a  tenancy  from  year  to 
year  between  B,  and  the  defendant,  determinable  on  the  arrears 
of  the  annuity  being  paid,  upon  which  the  defendant's  lease 
for  years  would  revive  ^. 

A  demise,  **  not  for  one  year  only,  but  from  year  to  year,"  ope- 
rates as  a  tenancy  for  two  years  certain  at  least,  and  therefore 


*  Doe  d.  JUiller  0.  Noden,  2  Esp.  B.  &  C.  126.    9  D.  &  R.  100.    See 
99Q,  Hutton  r.  Warren,  ante,  868. 

^  Doe  d.  Letoester  r.   Bigg*,  1         ^  Doe  d.  Beran  v.  Boulter,  1  Nev, 

Taont.  367*  &  PeriTi  660. 

*  Doe  d.  Coates  v.  SomenriUe,  6 
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cannot  be  put  an  end  to  at  the  end  of  die  first  year  by  six  mootba* 
previous  notice*.  But  where  fiimiahed  apartments  were  taken 
^^fir  it9eive  mtmihs  certmn^  wnd  nx  wumikt*  naiiee afterwards" 
it  was  contended  that  the  defendant,  under  the  above  takiog, 
was  not  at  liberty  to  quit  till  six  months*  notice  had  been  giveii 
after  the  expiration  of  the  first  year ;  but  Lord  EUenkonmgk 
was  clearly  of  opinion  that  the  defendant  was  only  bound  to 
remain  the  twelve  months  certain,  and  that  he  was  at  liberty  to 
quit  at  the  end  of  that  period,  by  giving  six  months'  previooa 
notice.  His  lordship  laid  considerable  stress  upon  the  word 
eeriain^  applied  to  the  firs^  twelve  months,  which  shewed  that 
every  thing  afterwards  was  vncerimn^  and  depended  on  the 
notice  \ 

As  implied  tenancies  firom  year  to  year  depend  upon  the  pre- 
sumption that  it  was  the  intention  of  the  parties  to  create 
them,  evidence  is  admissible  to  rebut  such  presumption;  as 
where  the  rent  is  not  paid  and  received  as  between  landlord 
and  tenant,  but  upon  some  other  consideration,  a  tenancy  from 
year  to  year  will  not  be  created  ^. 

Defendant  in  possession  under  a  lease  for  fourteen  years, 
assigned  the  lease,  by  way  of  mortgage,  to  plaintiff,  and  then 
committed  a  forfeiture,  for  whidi  the  lessor  brought  eject- 
ment. It  was  then  agreed,  at  a  meeting  of  all  the  parties,  diat 
judgment  should  be  signed  in  the  ejectment,  that  the  lessor 
should  grant  a  new  lease  to  plaintiff,  and  that  plaintiff  should 
grant  an  under-lease  to  defendant.  The  new  lease  was  ac- 
cordingly granted  to  plaintiff,  who  then  delivered  defendant  the 
key,  saying,  **  Go  on  as  usual,  pay  the  money  "  (due  on  mort-  < 
gage),  "  and  when  you  have  done  so,  you  shaU  have  an  under* 
lease ; "  held,  that  this  did  not  constitute  defendant  tenant  from 
year  to  year ;  for  the  defendant  was  not  put  into  possessiim 
under  an  agreement  for  a  lease,  the  intention  was  to  spur  him 
up  to  pay  the  money  which  was  due,  and  under  such  a  stato 


*  Denn  d.  Jaokling9.Caitwright, 
4  East,  29. 

^  Thompson  v.  Maberly,  2  Gamp. 
578. 

*  iUghtd.  Dean  of  Wells  v.  Baw- 


den,  3  East,  260.    Sykee  d.  Mar. 

gatroyd  e. ,  dted  in  1  T.  R.  161. 

Roe  d.  Bmne  v.  Prideauz,  10  Eiat, 
158. 
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of  &di  tkre  was  no  nxun  to  imply  a  tenancy  from  year  to 

ifvtfwiiobas  been  lei  into  the  poMession  of  land  under  ToDucyat 
a  eaomct  of  nie,  or  finr  a  letting^  wliich  has  not  been  cooh  ^^ 
piNed,  ■  a  tenant  at  will  to  the  Tendor  \  If  an  agree- 
neat  be  made  to  let  premiaes  ao  long  aa  both  partiea  likot 
mi  ntenrng  a  compenaationy  accming  de  die  m  dieai,  and 
not  lefaaUe  to  a  year,  or  any  aliquot  part  of  a  year»  it 
^  Boc  cnate  a  holding  from  year  to  year,  but  a  tenancy 
It  win  miedy  ao  called.  And  though  the  tenant  haa  ex- 
poded  Booey  on  the  improTement  of  the  premiaea,  that  doea 
sot  |ife  Ud  a  r%ht  to  hold  them  until  he  be  indemnified  ^. 
When  a  minbter  of  a  diaaenting  congregation  waa  placed  in 
PMonm  of  a  chapel  and  dwelling-houae,  by  peraona  in 
wkoB  the  legal  fee  vraa  Teated,  in  truat  to  auffer  the  chapel  to 
be  ned  ibr  the  purpoeea  of  religioua  worahip ;  it  waa  held, 
tbtbewaiaiiiere  tenant  at  will  to  thoae  peraona,  and  that  hia 
intmst  wiB  determinable  inatanter,  by  a  demand  of  poaaea- 
sioo'. 

There  is  no  diatinctioii  with  reapect  to  notice  between  houaea  Thare  ia 

«idhaL  Where  there  ia  a  yearly  tenancy,  half  a  year'a  no-  J^^  j„ 

<Ke  to  qait,  endii^  with  the  year  of  the  tenancy,  muat  be  ntpect  of 
•      '11  ■  •  1  V  1      notice  bo^ 

giTca  Q  both  eaaea,  except  by  apeaal  agreement  between  the  tween 

P^rtitt,  or  by  some  local  coatom  •.     Neither  will  the  circum-  i"*"^  •"* 

land* 
"^'fltt  of  the  rent  being  reaerred  quarterly  vary  the  caae,  if 

^  toncjhe  from  year  to  year  ^.    So  if  an  houae  be  letyrom 

y«^t»^f  to  quit  at  a  quarter'a  notice,  the  notice  muat  be 

'prea  toqnit  at  the  end  of  a  quarter  expiring  with  a  year  of 

^  teuaey.    But  if  the  demiae  be  for  one  year  oidy,  and  then 

to  oontiBae  tenant  aflerwarda,  and  to  quit  at  a  quarter's  notice, 

•  (poter't  notice  ending  at  any  time  will  be  auffidentf.     So 


V. 


^  ^  1  Bogen   e.  PdOoii,  2         *  Ridiardsoa 

Bnf.N.a748L    2HodgM,99.  Taunt.  128. 

*  IhDv.  Cnffimore,  2C.  M.  &R.         '  Doe  d.  Jones  v.  Jones,  10  B.  & 

1^  10ik,96.    And  Me  Good.  C7ia    Doe  d.  NichoU  v.  M'Keag, 

^f-  Hcrbm,  4  T.  R.  680.  Dank  10  B.  &  C.  721* 
'  Hu&ter,  5  B.  &  A.  322.    Doe  d.         «  Right  v.  Darby,  1  T.  R.  182. 
%^  9.  Cvtwright,  3  B.  &  A.         '  Shirley  o.  Newman,  1  Esp.  287- 
^  Boed.  Hoilingiworth  o.Sten.         ■  Doe  d.  Pitcher  v.  Donovan,  1 

fitt,ilip.717.  Taunt.  66(>.    2  Camp.  78. 
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though 
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nancy. 


vtheie  premises  are  taken  under  an  agreement  by  which  the 
"  tenant  is  always  to  be  subject  to  quit  at  three  months*  no- 
tice," this  constitutes  a  quarterly  tenancy,  which  may  be  deter- 
mined by  a  three  months'  notice  to  quit,  expiring  at  the  same 
time  of  the  year  it  commenced,  or  any  corresponding  quarter- 
day.  Bat  although  the  tenant  under  such  an  agreement  enters 
in  the  middle  of  one  of  the  usual  quarters,  if  there  appears  to 
be  no  agreement  to  the  contrary,  he  will  be  presumed  to  hold 
from  the  day  he  enters,  and  the  tenancy  can  only  be  determined 
by  a  notice  expiring  that  day  of  the  year,  or  some  other  quar- 
ter-day calculated  from  thence  *. 

In  the  case  of  an  ordinary  weekly  tenancy,  a  week*8  notice 
to  quit  is  not  implied  as  part  of  the  contract,  unless  there  be  a 
usage  to  that  effect ;  but  in  absence  of  such  usage,  a  weekly 
tenant  who  enters  on  a  fresh  week,  may  be  bound  to  continue 
until  the  expiration  of  that  week,  or  pay  the  week's  rent  \ 

Where  a  tenant  from  year  to  year  dies,  his  personal  repre- 
s^atatives  have  the  same  interest  in  the  land  which  he  had,  and 
are  therefore  entitled  to  the  same  notice  to  quit  ^. 

Where  a  party  has  put  another  into  possession  with  a  view  to 
a  future  tenancy,  or  purchase,  or  circumstances  of  a  similar 
nature,  although  he  may  have  done  no  act  acknowledging  a 
regular  tenancy,  he  cannot  afterwards  eject  him  without  a  de- 
mand of  the  possession,  unless  some  wrongful  act  has  been 
done  by  such  party  determining  his  lawful  possession  ^.  Thus, 
where  the  party  was  let  into  possession  under  an  agreement 
for  the  purchase  of  the  land,  and  had  possession  formally  given 
to  him,  and  paid  part  of  the  purchase-money,  (and  there  was  • 
no  default  on  his  part^,)  the  court  held,  that  a  demand  of 
possession  was  necessary  ^  So,  where  A,  entered  into  an 
agreement  with  B,  to  sell  land  then  in  the  possession  of  the 
latter,  on  certain  terms,  and  to  execute  a  conveyance  in  case 
ji,  should  be  found  owner  thereof,  and  could  make  a  good  title 


*  Kemp  v.  Derrett,  3  Camp.  610. 

^  Huffel  V.  Armitstead,  7  C.  &  P. 
56. 

"  Doe  d.  Shaw  v.  Porter,  3  T.  R. 
J  3.  Parker  d.  Walker  r.  Con- 
stable, 3  Wils.  24.    And  see  2  D.  & 


R.  706. 

^  Adams,  121. 

*  Doe  d.  Parker  v.  Boulton,  6  M. 
&  S.  148. 

'  Kight  d.  Lewis  v.  Beard, .  13 
£a8t,  210. 
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thereto ;  and  agreed  that  io  the  mean  time  A  should  remam  in 
possession ;  held,  that  A.  could  not  hring  ejectment  against  B. 
to  try  the  title  witbout  having  demanded  possession,  or  other- 
wise determined  B.*^  tenancy  *•  So  also,  when  a  party  is  ad» 
mitted  into  possession  under  an  invalid  lease,  the  landlord  must 
demand  possession,  or  in  some  other  manner  determine  the 
will,  before  he  can  maintain  ejectment,  although  he  has  not 
acknowledged  the  party  as  his  tenant  \  So  if  the  agent  of  a 
mortgagee  applies  to  a  person  in  possession  of  the  land  for 
rent,  be  cannot  aflerwards  eject  him  without  a  demand  of  pos- 
session ^, 

2. — Form  of  the  notice.^    Notice  by  parol  is  sufficient  ^,  un-  A  notice 
less  required  to  be  in  writing  by  agreement  between  the  par-  ^  {^  ^^^. 
ties,  or  the  provisions  of  a  power  *.     When  the  landlord  intends  ^^8- 
to  enforce  his  claim  for  double  value,  if  the  tenant  holds  over,  ^^|^^^^ 
it  b  necessary  that  the  notice  should  be  in  writing ;  and  in  all  is  neoes- 
cases  it  is  advisable,  as  it  prevents  mistakes,  and  renders  the  ^^* 
evidence  certain  and  correct.    But  it  is  advisable  that  there 
should  not  be  a  subscribing  witness  to  the  notice,  for  it  may 
cause  some  difficulties  in  the  proof.     It  has  been  held,  that  a 
notice  to  quit  in  writing,  signed  by  the  party  giving  it,  and 
attested  by  a  witness,  must  be  proved  by  calling  titat  witness, 
or  his  absence  must  be  accounted  for, — ^proof  that  it  was  served 
on  the  tenant,  that  he  read  it,  and  did  not  object  to  it,  is  not 
sufficient  ^ 

The  words  of  the  notice  should  be  clear  and  decisive,  with- 
out any  ambiguity,  or  giving  any  alternative  to  the  tenant.  If, 
however,  it  appears  clearly  on  the  face  of  the  notice  that  the 
landlord's  only  object  was  to  turn  out  the  tenant,  it  will  be 
sufficient,  though  it  apparently  contains  an  alternative, — ^as 

*  Doe  d.  Newby  r.  Jaduon,  2D.  '  Timmint  v.  Rowliflon,  3  Burr. 

&  R.  514.      1  B.  &  C.  44&  1603.     Doe  d.  Macartney  v.  Crick, 

^  Ooodtitle  d.  Herbert  r.  Oallo-  6  Gap.  196.   Roe  v.  Pearoe,  2  Camp, 

way,    4  T.    R.  680.     Clayton    v.  96. 

Blakey,  8  T.  R.  3.     Thunder  d.  *  Id,    hegg  d.  Scott  v.  Benion, 

Weaver  v.  Belcher,  3  East,  449.  Willea,  47. 

451.    Doe  d.  Warner  o.  Browne,  8  '  Doe  d.  Sykes  v,  Dumford,  2  M. 

East,  165.  &S.62. 

«  Doe  r.  HaU,  7  Bing.  322. 
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where  the  words  were,  **  I  desire  you  to  quit  the  possession  at 
Lady-day  next,  &&,  or  I  shall msist  upon  douhU  rent^*  it  was 
held  suffici^it,  because  the  latter  part  of  the  notice  evidently 
referred  only  to  the  penalty  inflicted  by  4  Geo.  II.  c  28, 
though  the  terms  of  that  statute,  which  gives  double  the  omuio/ 
valuef  were  mistaken  *• 

Where  the  notice  was  to  quit  **  on  the  25th  day  of  Mareh, 
or  6th  day  of  April  next  ensuing,"  and  was  delivered  before 
new  Michaelmas-day,  it  was  held  to  be  a  good  notice ;  as 
being  intended  to  meet  an  holding  commencing  either  at  new* 
or  old  Lady-day,  and  not  to  give  an  alternative  \  So  in  case 
of  an  obvious  mistake,  the  court  will  not  invalidate  the  notice. 
As  where  a  notice  was  given  at  Michaelmas,  1795,  to  quit  at 
Lady-day,  which  will  be  in  1795,  and  the  defendant  was  told 
at  the  time  of  the  delivery  of  the  notice,  that  he  must  quit 
next  Lady-day  ;  it  was  held  sufficient  notice  to  quit  at  Lady- 
day  1796  «. 

Where  the  tenancy  commenced  in  February,  and  notice  was 
served  in  October,  1883,  to  quit  at  thc^  expiration  of  half  a 
year  from  the  delivery  of  this  notice,  or  at  such  other  time  or 
times  as  your  present  year's  holding  of  the  said  message  shall 
expire  after  the  expiration  of  half  a  year  from  the  delivery  of 
this  notice;  held,  that  the  notice  was  good  for  February  1835, 
and  that  the  word  **  present "  must  be  taken  to  be  referable 
to  the  expiration  of  the  year  current  after  that  time  ^.  So, 
where  there  was  a  misdescription  of  tlie  premises  in  the  no- 
tice, which  could  lead  to  no  mistake,  the  house  being  de- 
scribed therein  as  the  Watermarks  Arms  instead  of  the  Brick-^ 
layer's  Arms,  no  sign  called  the  Waterman's  Arms  being  in  the 
parish,  the  notice  was  deemed  good  *. 

As  a  lessor  cannot  determine  the  tenancy  as  to  part  of 
the  things  demised,  and  continue  it  as  to  the  rest,  the  notice 


*  Doe  d.   Mathews  v.  Jackson,  ^  Doe  d.  Mathewton  r.  Wright* 

Doug.  175.    But  if  the  notice  had  son,  4  Esp.  6. 

really  contained  the  opti<m  of  a  new  *  Doe  d.  Duke   of   Bedford    r. 

agreement,  and  said  for  instance,  Kightlejr,  7  T.  R.  63. 

**  or  else  that  you  agree  to  pay  double  •>  Doe  d.  Williams  r..  Smith,  3 

rent,  it  would  not  have  been  good.**  Har.  &  Wol.  176. 

Per  Lord  Man^fiMy  id.  «  Doe  d.  Cox  v. ,  4  Esp.  185. 


SEC.  TI.]  NOTICE    TO   QUIT.  8G5 

must  include  all  the  premises  held  under  the  same  demise ; 
and  the  courts  will,  if  possible,  give  effect  to  the  notices, 
so  as  to  determine  the  tenancy  altogether  *•  Where  a  house, 
lands  and  tithes  are  held  under  a  parol  demise  at  a  joint  rent, 
a  notice  to  quit  "  the  house,  lands,  and  premises,  with  the 
appurtenances,"  was  held  to  include  the  tithes ;  for  the  tithes 
having  been  held  along  with  the  farm,  the  notice  must  have 
been  understood  by  both  parties  to  apply  to  both  \ 

Where  the  notice  is  directed  to  the  tenant  by  a  wrong 
Christian  name,  and  he  keeps  it,  the  misdirection  is  waived  «. 

3. — By  whom  notice  thoM  he  giveiu]    The  notice  to  quit  The  notice 
must  be  given  by  the  person  interested  in  the  premises,  or  his  ^y^\ 
authorized  agent ;  and  such  agent  must  be  clothed  with  his  the  lessor, 
power  to  give  the  notice  at  the  time  when  the  notice  is  given ;  auly'i^^ 
a  subsequent  assent  on  the  part  of  the  landlord  being  not  suf-  thorized. 


to  establish  by  relation  a  notice  given  in  the  first  in- 

vrithout  his  authority. 
Therefore,  where  a  lease  for  twenty-one  years  contained  a 
proviso^  that  in  case  either  landlord  or  tenant,  or  their  respective 
heirs  or  executors,  wished  to  determine  it  at  the  end  of  the  first 
fourteen  years,  and  should  give  six  months'  notice  in  writing 
ander  his  or  their  respective  hands,  the  term  should  cease ; 
held,  that  a  notice  to  quit,  signed  by  two  only  of  three  execu- 
tors of  the  original  lessor,  to  whom  he  had  bequeathed  the  firee- 
hdd  as  joint-tenants,  expressing  the  notice  to  be  given  on  be- 
half of  themselves  and  the  third  executor,  was  not  good  under 
the  proviso,  which  required  it  to  be  given  under  the  hands  of 
ill  three.  Neither  could  such  notice  be  sustained  under  the 
general  rule  of  law,  that  one  joint-tenant  may  bind  his  com- 
panions by  an  act  done  for  his  benefit ;  for  non  constat  that  the 
determination  of  the  lease  was  for  the  benefit  of  the  co-joint 
tenant ;  which  it  was  incumbent  on  the  party  who  wished  to 
avail  himself  of  it  to  prove.  And  the  notice  to  quit  being  such 
at  the  tenant  was  to  act  upon  at  the  time,  no  subsequent  recog- 


*  Hm  d.  Rodd  V.  Aithor,  U  East,     Camp.  71-    i^  Blane. 

24ft.  '  I>oe  V.  8piUer,  6  £§p.  70. 

*  Doe  d.  Morgan  v.  Church,  3 
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nition  of  the  third  executor  will  make  it  good  by  relation ;  nor 
was  his  joining  in  the  ejectment,  evidence  of  his  original  assent 
to  l^d  the  tenant  by  the  noticed  If  one  of  several  joint- 
tenants  gives  notice  on  behalf  of  himself  and  the  others,  it  is 
sufficient  as  to  all ;  for  tlie  true  character  of  a  joint-tenancy  is 
that  the  tenant  holds  the  whole  of  all  so  long  as  he  and  cdl  shall 
please ;  and  as  soon  as  any  one  of  the  joint-tenants  gives  a  no- 
tice to  quit,  he  effectually  puts  an  end  to  that  tenancy  ^. 

It  has  been  held  that  notice  given  by  a  stranger  purporting 
to  act  as  agent  for  all  the  joint-tenants  was  sufficient,  though 
he  was  authorized  by  some  of  them  only  at  the  time,  the  others 
having  subsequently  recognized  his  authority  before  the  action 
was  brought,  in  accordance  with  the  maxim,  omnit  ratihabitio  ^^ 
&c.  But  in  a  subsequent  case  it  was  ruled  that,  to  render  notice 
by  an  agent  valid^  his  authority  to  give  such  notice  must  be 
complete  at  least  before  the  day  of  the  demise  laid  in  the  de^ 
claration ;  and  that  an  authority  to  receive  rent  does  not  imply 
an  authority  to  give  notice  to  quit.  The  court  said  that  the 
subsequent  ratification  after  the  notice  had  been  given  would 
not  be  sufficient ;  that  the  notice  was  only  valid  from  the  time 
Notice  by  that  it  became  the  notice  of  the  landlord  ^,  And  in  a  very  re« 
of  an^^nt  ^^^  case^  where  the  notice  was  served  by  a  person  who  was  em- 
iiot  luffi.  ployed  to  receive  the  rents  by  the  agents  of  the  plaintiffs,  who 
were  mortgagees,  which  person  knew  nothing  of  the  plaintiffs 
themselves,  but  he  had  frequently  paid  the  rents  into  the  Bank 
on  their  account,  and  had  previously  given  notices  to  quit  to 
other  tenants,  which  had  been  acted  upon  without  objection ; 
the  court  held  that  the  notice  was  not  sufficient.  Tindal^  C.  J. 
observed  that  the  person  who  gave  the  notice  was  merely  the 


Anthority 

of  anagvnt 
to  give 
notioe. 


*  Doe  d.  Fisher  v.  Cuthell,  6  East, 
491.     2  Smith,  83.     6  Esp.  149. 

^  I>oe  d.  Aslin  v.  Summersett,  1 
B.  8c  Ad.  135.  This  case  overrules 
Doe  d.  Mliayman  ©.  Chaplin,  3 
Taunt.  120. 

^  Ooodtitle  d.  King  V.  Woodward, 
3  B.  &  A.  689.  Parke,  J.,  expressed 
himself  dissatisfied  with  the  reasons 
given  for  this  decision  in  10  B.  &  C. 
834.    The  decision,  however,  seems 


to  be  correct,  according  to  the  prin- 
ciple laid  down  in  Doe  r.  Summer, 
sett,  «tipra,  for  if  notice  from  one 
joint  tenant  is  sufficient,  notioe  fitmi 
the  agent  of  one^  duly  authorised, 
must  be  sufficient ;  and  in  this  caae 
the  agent  had  the  authority  of  one 
before  he  served  the  notice. 

^  Doe  d.  Mann  v.  Walters,  10  B. 
&C.  826. 


SEG.  YI.]  MOTtCB   TO   QUIT.  S67 

agent  of  an  agent,  there  should  have  been  more  evidence  (he 
was  &r  firom  saying  that  there  was  not  some  evidence)  either  of 
an  original  authority  from  the  mortgagees  to  this  person,  or  of 
a  subsequent  recognition  by  them  of  his  acts  *• 

If  the  joint  lessors  be  partners  in  trade,  a  notice  to  quit  by  Ghnrch- 
one  in  the  name  of  all  is  sufficient  ^.     Notice  to  quit  to  a  tenant  ^ 
of  lands  originally  devised  to  the  churchwardens  of  a  parish 
and  their  successors  in  trust,  signed  by  the  rector  and  church- 
wardens, requiring  him  to  deliver  up  the  premises  to  the  rector 
and  churchwardens  for  the  time  being,  is  insufficient ;  for  it  is 
uncertain  in  its  intent,  as  there  was  no  such  persons  as  the  rec- 
tor and  churchwardens  known  to  the  law  as  a  continuing  body, 
hke  a  body  corporate,  and  as  the  defendant  could  not  know  to 
whom  he  was  to  deliver  possession  ®.     The  steward  of  a  corpo*  Corpora- 
ration  may  give  notice  to  quit  without  authority  under  seal,  and     ^^ 
if  the  corporation  afterwards  bring  ejectment  upon  such  notice, 
it  will  be  a  sufficient  recognition  of  his  authority  ^.     A  receiver 
appointed  by  the  court  of  Chancery  with  a  general  authority  to 
let  the  lands  from  year  to  year,  is  a  sufficiently  authorized 
agent  to  give  notice  to  quit  ^* 

4. —  To  whom  notice  should  be  given.^     The  notice  should  in  Notice 
all  cases  be  served  on  the  tenant  of  the  person  serving  it ;  if  \J^^  ^n 
the  premises  be  underlet,  the  sub-tenancy  must  be  determined  the  tenants 
either  by  a  notice  from « the  lessor  to  the  lessee,  or  from  the 
lessee  to  the  undertenant,  notice  from  the  lessor  to  the  under* 
tenant  is  insufficient,  there  being  no  proof  of  contract  between 
them.     Where  the  service  was  upon  a  relation  of  the  under- 
tenant on  the  premises,  it  was  held  to  be  insufficient,  although 
the  notice  was  addressed  to  the  original  tenant  ^ 

Where  A,  had  been  tenant  of  certain  premises,  and  upon  his 


*  Doe  d.  Rhodes    r.    Robinson,  ^  Wilkinson    r.    Colley,    Burr. 
MS.  C.  P.  T.  T.  1837.  2694.    Doe  d.  Manack  v.  Read,  12 

^  Doe  d.  £l]iott  V.  Hnlme,  2  AI.  East,  57. 

k  RyL  433.  '  Doe  d.  Mitchell  v.  Levi,  Adams, 

*  Doe  d.  Brooks  v.  Fairdoogh,  6  130.    Roe  v,  Wiggs,  2  N.  R.  330. 
M.  &  S.  40.  Pleasant  d.  Hayton  v,  Binson,  14 

*  Roe  d.    Dean  of  Rochester  v.  Eait,  234. 
2  Camp.  96. 
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Mode  of 
aenring. 


leaving  them  B.  took  possession ;  held,  that  in  the  absence  of 
any  evidence  to  the  contrary,  it  might  be  presumed  that  he 
came  in  as  assignee  of  A.^  although  he  never  paid  rent,  and 
that  notice  to  quit  was  rightly  given  to  B.  * 

If  two  tenants  hold  premises  in  common,  notice  to  quit  ad- 
dressed to  all  and  served  upon  one  of  them  is  sufficient^. 
Where  a  corporation  is  tenant,  notice  to  quit  should  be  ad- 
dressed to  the  corporation,  and  served  upon  its  officers®. 
With  respect  to^the  mode  of  serving  notice,  it  should  in  all 
cases  be  served  on  the  tenant  himself  if  possible,  though  per- 
sonal service  is  not  necessary ;  it  will  be  sufficient  if  the  notice 
be  left  with  the  wife  or  servant  of  the  tenant  at  his  usual  resi- 
dence, whether  that  be  upon  the  demised  premises  or  not,  and 
its  nature  and  contents  explained  at  the  time  ^.  But  the  mere 
leaving  of  a  notice  to  quit  at  the  tenant's  house  with  a  servant, 
without  further  proof  of  its  having  been  explained  to  the 
servant,  or  that  it  came  to  the  tenant's  hands,  has  been  held  to 
be  insufficient*. 


The  noUoe       5. — At  what  time  notice  should  expire.    In  general^  whenever 
nira^Se    ^  tenancy  from    year  to   year  subsists,   the  notice  to  quit 
end  of  the    must  be   given   half  a  year  previous  to  that  time  of  the 
year  of  the   J^^  when  the  tenancy  commenced,  so  that  the  noUce  may 
ftenancy.       expire  at  the  end  of  the  current  year  of  the  tenancy ;  thus, 
if  the  tenancy  commenced  on  the  1st  of  May,  notice  to  quit 
should  be  given  before  the  1st  of  November,  that  is,  six 
calendar  months  before  the  1st  of  May ;  but  if  the  tenancy 
commenced  at  any  of  the  usual  feasts,  as  at  Michaelmas,  Lady 
day,  or  Christmas  day,  the  notice  may  be  given  prior  to  the  cor- 
responding feasts  happening  in  the  middle  of  the  year,  though 
six  calendar  months  may  not  intervene  between  the  two  feast 
days,  firom  feast  to  feast  being  the  usual  half  year's  computa- 


*  l>oe  d.  Morris  o.Wi]liaiiu,  6  B. 
&  C.  41.    9  D.  &  R.  30. 

^  Doed. Lord  Macertney m  CrldE, 
5  Esp.  196.  Doe  d.  Lord  Bradford 
r.  Watkini,  7  East,  ft5l. 

<  Doe  d.  Lord  Cariide  v.  Wood- 
man,  8  Sait,  S28. 


'  Jones  d.  OriiBths  r.  Marsh,  4 
T*  R.  464.  Doe  d.  Neville  e.  D119. 
bar,  M.  &  M.  10.  Doe  d.  Blair  cu 
Street,  S  Ad.  &  EIL  3S9. 

*  Doe  d.  Bofoai  cu  Loeaa,  5  Esp. 
15S. 
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tioo;tIiBS|iio(ieeon  the  28th  of  September  to  quit  on  Lady 
dij  (tk  2Sth  of  March)  is  sufficient  K  Notice  to  quit  on  or 
ihoat  die  expiration  of  six  calendar  months  from  the  29th  of 
Septtmkr  was  held  to  be  sufficient  to  determine  a  tenancy 
aoBBaaog  od  the  25th  of  March,  the  court  ruling  the  word 
evador  to  ht  surplusage  ^ ;  and  where  notice  was  given  on  the 
S7th  of  September  to  quit  *'  at  the  expiration  of  the  term  for 
wbidyoaliold  the  same,"  Hoiraydy  J.,  permitted  evidence  to  be 
gWen  of  a  general  custom  of  the  country  to  let  from  Lady-day 
to  LsdJHiay^ 

HiepraK^Ie  respecting  notice  to  quit  is  equally  applicable  to 
^MSKtastoiaod ;  they  are  both  formed  by  one  rule,  for  the  same 
flKiooTeiueiice  might  arise  in  one  case  as  in  the  other,  since  the 
nlue  of  houses  varies  considerably  at  different  periods  of  the 
jeir^.   Bot  with  respect  to  houses,  the  rule  applies  only  in 
Cttei  of  a  yearly  tenancy.    Where  the  letting  is  for  a  less  period  Notice  la 
than  a  year,  as  in  the  case  of  lodgings,  the  custom  for  the  lodgings. 
BOK  part  requires  the  same  space  of  time  for  the  notice  as  the 
period  ibr  which  the  lodgings  were  taken,  as  a  month's  notice 
vheo  taken  by  the  month,  or  a  week's  notice  when  taken  by 
the  veek«.    The  period  of  notice  may,  however,  be  controlled 
bj  special  agreement.    A  demise  for  one  year  only,  and  then  to 
entiBue  tenant  afterwards  and  quit  at  a  quarter's  notice  ';  and 
tt  igreeneDt  that  the  tenant  should  be  subject  to  quit  at  three 
nomhs'  aodee,  have  been  held  to  be  demises  determinable  at 
the eod  of  anj  quartered;  but  a  quarterly  reservation  of  rent 
^oes  oot  BBpfy  an  agreement  to  dispense  with  the  regular  half 
jev Jiiiocjoe  to  quit^.     The  period  of  notice  may  also  be  con-  'Notice may 
^nOed  hj  eostom,  as  for  instance  by  the  custom  of  London,  if  5lS«S*bv 


costoni. 


'  Bwd.  Dniant  «.  Doe,  6  Bing. 
^4.    Doe  d.  Harrop  v.  Oreen,  4 

^  H«vani«.  Wemi]ey,6£ap.53. 
'  Doe  d.  Milnci  v,  Lsiinb,  Adams, 

'  Right  d.  Floirer  v.  Darby,  1  T. 
i-1^    8eemte,861. 

*  Doe  d.  Parry  v.  Haaell,  1  Esp. 
91  WilMn  V.  Abbott.  3  B.  &  C. 
tti    8«  Doe  d.  CampbeQ  v.  Soott» 

VOL.  II. 


6  Bing.  362.    4  M.  &  P.  20. 

'  Doe  d.  Pitcher  v.  Donavan,  1 
Taunt.  555.  But  on  a  letting  from 
year  to  year,  to  quit  at  a  quarter's 
notice,  the  notice  must  expire  at  the 
period  of  the  year  when  the  tenancy 
oommenoed,  id.  8.  C.  2  Camp. 
78. 

•  Kemp  ».  Derrett,  3  Camp.  fill. 

*»  Shirley  r.  Newman,  1  Lsp.  26C, 
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die  tenant  rents  j^remiaea  at  a  yearly  rent  under  40i.»  be  is  en- 
titled to  a  qnarter'a  notice  only,  but  if  tbe  rent  exceed  tbat 
amount  be  is  entitled  to  a  balf  year*a  notice  to  qlut^ 
The  oooi-         The  time  wben  a  tenancy  from  year  to  year  eorameneeB  and 
^^"^  expires,  takes  its  date,  in  the  absence  of  all  other  circumstances, 
nancy  may  from  the  time  when  the  tenant  actually  enters  upon  tbe  demised 
from  the      premises ;  but  this  general  rale  niay  be  varied,  both  as  to  the 
^^^^^      eommencement  and  expiration  of  the  tenancy,  either  by  express 
the  pre-       agreement  or  legal  inference  \     If  no  direct  evidence  can  be 
given  as  to  the  time  of  entry,  the  custom  of  the  county  is 
pnm&fack  evidence  of  the  time ;  if  there  be  no  such  custom, 
the  rent  day  is  to  be  considered  as  the  day  of  entry.     If  Uiere 
be  two  rent  days,  the  plaintifiTs  notice  shaU  be  presumed  to  be 
right  till  the  defendant  prove  it  to  be  wrong ;  and  if  the  tenant 
enters  about  the  usual  day,  the  entry  shall  relate  to  such  day'. 
But  notice  to  quit  is  not  ftimA  facie  evidence  that  the  tenancj 
commenced  on  the  day  specified  in  the  notice,  unless  it  be  per" 
aotially  served  on  the  defendant,  and  he  reads  it  and  does  not 
object  to  it  at  the  time  of  the  service'.     Where  the  tenant  at 
the  time  of  the  service  complained  that  he  had  been  harshlj 
treated,  but  did  not  object  to  the  notice,  it  was  held  that  he 
was  not  thereby  precluded  from  shewing  at  the  trial  tbat  the 
notice  had  been  served  too  late  ^.     But  where  the  defendant  en 
af^lication  by  the  lessor's  attorney  stated  hid  tenancy  to  have 
commenced  on  a  particular  day,  and  notice  was  given  in  con- 
formity with  his  answer,  it  was  held  that  he  was  concluded  by 
it,  as  he  had  induced  the  plaintiff  to  act  upon  it'. 
Where  the'       If  a  person  is  let  into  possession  as  a  yearly  tenant,  and 
,^g^J^  ^     afterwards  takes  a  lease  of  the  premises,  and  continues  to  hold 
the  land  afler  the  lease  has  expired,  the  time  of  the  expiration 
of  the  tenancy  created  by  such  holding  over,  will  be  regulated 
by  the  terms  of  the  lease,  and  not  by  the  time  of  the  original 
entry  <•     And  the  same  rule  applies  to  his  assignees  ;  the  time 

*  Tyley  9.  Seed,  Skin.  649.    Doe         *  Oakapple  d.  Green  v.  Copoat,  4 
d.  Hendenon  v.  Charnock,  Pemke,  4.      T.  R.  361. 

*  Kemp  V.  Denett,  3  Camp.  510.         '  Doe  d.  Eyre  v.  LamUey,  2  Eip> 
<  2  Stark.  Ev.  300.  636. 

*  Doe  d.  Ash  r.  Calvert,  2  Camp.         ■  I>oe  d.  Spicer  ».  Lea,  II  Ext, 
388.     Thomas  r.  Thomas,  id.  64?.      312. 
Doe  V.  Foster,  13  Eaat,  406. 
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otik  ofMfm  of  their  tenancies  will  be  the  same  as  if  the 
flqp/  fawe  iiid  oontmned  in  possession  * ;  and  the  prin- 
dfki$iktuo€i{  the  tenant  holds  under  a  lease  Toid  bj  the 
ntiiteof  fnodi;  the  thne  of  the  notice  nrasl  be  regulated  hy 
AivMktKK  So  if  a  reinainder-man  receives  rent  from  a 
pomiDpotKmoB  under  a  lease  grsnted  by  the  tenant  fbr 
iifr,  bst  Toid  agsinst  the  remainder-man,  the  time  of  notice  to 
<{ut  «ill  W  regolated  by  the  terms  of  the  lease,  and  not  by 
thettttof  the  death  of  the  tenant  ^ 

Vkrea lesaot  entered  in  the  middle  of  a  quarter,  and  paid  Where  the 
not  ftrtbthal^uarter  ending  at  Christmas,  and  afterwards  ten  in  the 
pnf  lot  U^yearly,  at  Midsummer  and  Christmas;  it  was  middle  of  a 
kid  (fat  Im  tensQcy  commenced  from  Christmas,  and  not  Arom 
^  pRcedffig  hslf-^uarter '.     But  where  the  tenant  entered 
IB  tfa  middle  of  a  quarter  upon  an  agreement  **  to  psy  rent 
?»eri7  and  for  the  half  quarter,"  it  was  left  to  the  jury 
*Mer  die  psrty  was  tenant  from  the  quarter  day,  prior  to 
^  tne  when  he  entered,  or  ft'om  the  succeeding  quarter- 
^;  aid  under  the  direction  of  Lord  Elienborough,  C  J., 

tfajny  fimnd  that  the  tenancy  commenced  with  the  preceding 

qovter*. 

^^^  the  holding  is  ftxm  feast  to  feast,  as  ftrom  Michael-  Where  the 
vutoMichieliBas,  it  will,  primS  facie,  imply  such  feast  ac-   fi^,m^fa^t 
**^  to  die  new  «fy/e';    evidence,  however,  wiU  be  ad-  tafewt. 
^^  to  ibew,  that  according  to  the  custom  of  the  county, 
'"^  ^tHMitt  commenced  according  to  the  old  style  (,  unless 
t^domefaby  deed^  to  hold  ftvm  one  feast  to  snother ;  then 
'^^i'iiKeoiindered  a  tenancy  according  to  the  new  stffle,  and 
^^tnnoe  evidence  will  not  be  admitted  to  show  that  the  oU 
^H^  w»  intended  >*. 


'  ^  ^  CwtletoD  V.  Sanraei,  6  &  P.  27A- 

^171  *  Doe  d^  Wadmore  v.    Selwyn, 

*  IH»  1  Rjjuge  V.  Ben,  ft  T.  R.  Adamt,  146. 

474  Doed.  Pteeodc  «.  Raflkn,  6  '  Doe  d.  Hinde  r.  Vinoe)  9  Cony. 

W^  266. 

*  Dw  d.  ColKni  r.  WeDer,  7  T.  '  Furiey  d.  Mayor  of  Cante^biify 
^  47S^  Right  d.  Flower  v.  Dwby,  r.  Wood,  I  Esp.  198.  Doe  d.  HiA 
1 1.  R.  ise.  «.  Benion,  4  B.  &  A.  688.    ' 

'  I^  d.  Holeomb  e.  Johnion,  6  ^  Doe  d.  Spicer  e.  Lea,  11  £a*t, 

^  10.   6tf«|e  ».  StaplaMKi,  8  C.  812. 
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Where  Where  a  tenant  enters  upon  different  parts  of  the  premises 

entry  on       ^^  different  periods  of  the  year,  if  they  be  all  contained  in  one 

different       demise,  and  it  does  not  appear  from  any  express  agreement  at 

perts  01  toe 

premiMft  t  what  time  the  tenancy  was  to  commence ;  the  rule  is,  that  no- 

™'*'*"^  tice  to  quit  must  be  given  with  reference  to  the  time  of  entry 
upon  that  which  is  the  principal  and  substantial  part  of  the 
demised  premises  ■ ;  and  it  is  a  question  of  fact  for  the  jury* 
which  is  the  principal  and  which  is  the  accessorial  subject  of  the 
demise  \ 

Where  the  landlord  agreed  to  let  the  defendant  a  £um,  to 
hold  the  arable  land  from  the  13th  of  February,  the  pasture 
from  the  5th  of  April,  and  the  meadow  from  the  12th  of  May, 
at  a  yearly  rent  payable  at  old  Michaelmas  and  old  Lady-day, 
it  was  held  to  be  a  tenancy  from  old  Lady-day  to  old  Lady- 
day;  because  the  custom  of  most  countries  would  have  re- 
quired the  tenant  to  have  quitted  the  arable  and  meadow  lands 
on  the  Idth  of  February  and  12  th  of  May,  without  any  spe- 
cial agreement,  and  a  notice  to  quit  at  old  Lady-day,  delivered 
before  old  Michaelmas,  was  held  suflScient<^.  So  where  the 
agreement  was  that  the  tenant  "  should  enter  on  the  tillage 
land  at  Candlemas,  and  on  the  house  and  aU  other  the  pre- 
mises at  Lady-day  following,  and  that  when  he  left  the  &rm  he 
shoi^d  quit  the  same  according  to  the  times  of  entry  as  afore* 
said,**  and  the  rent  was  reserved  half-yearly  at  Michaehnaa  and 
Lady-day ;  held,  that  a  notice  to  quit  delivered  half  a  year 
before  Lady-day,  but  less  than  half  a  year  before  Candlemaa, 
was  good ;  the  taking  being  in  substance  from  Lady-day,  with 
a  privilege  for  the  in-coming  tenant  to  enter  on  the  arable  land 
at  Candlemas  for  the  sake  of  ploughing,  ^c.  ^ 

Under  an  agreement  of  demise,  dated  in  January,  of  a 


*  Doe  d.  Striddand  o.  Spenoe,  6 
£as^l20. 

^  Doe  d.  Heapy  v.  Howard,  11 
East,  49& 

'  Doe  d.  Dagget  v.  Snowdon,  2 
Bl.  1224.  But  where  a  tenant  held 
a  farm  as  to  the  arable  lands  from 
Candlemas,  and  as  to  the  buildings 
and  pastures  from  May-day,  and  the 
rent  was  payable  at  Michaelmas  and 


Lady-day,  a  notice  to  quit  given  six 
months  before  May-day,  but  not  tax 
months  before  Candlemas,  was  held 
insufficient.  Doe  d.  Greyde  Wil- 
ton  (Lord),  2  Etet,  384,  n.  Bat  it 
did  not  appear  in  this  case  whether 
six  months*  notice  previous  to  Lady« 
day  had  been  given. 

*  Doe  d.  Strickland  o.  Spenoe,  6 
East,  120.    2  Smithy  2^ 
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iw^k^^me,  and  otlier  bufldings  for  the  purpose  of  carry- 

i^  01 1  BuutfiKture,  together  with  certain  meadow,  pasture, 

otfUaeftiii^gnNuids,  watercourses,  &c.,  for  a  term  of  thirty- 

Hfrian^iDoomiiience,  as  to  the  meadow  ground,  from  the 

M  of  December  last ;  as  to  the  pasture,  from  the  25th  of 

Uvcb  oeit;  aad  as  to  the  housing,  mills,  and  all  the  rest  of 

ne  pieakes,  from  the  1st  of  May;  reserving  the  first  year's 

rent  on  the  diy  of  Pentecost,  and  the  other  half-year's  rent  at 

Muthmag;  yd,  that  the  substantia]  subject  of  demise  being  the 

faoDseaadbiiUiiigs,  for  the  purpose  of  the  manufricture,  which 

*w  to  fce  entered  on  the  first  of  May,  that  was  the  sub-  - 

"^tttaJ  tone  of  entry  to  which  a  notice  to  quit  ought  to  refer, 

tto  not  to  the  25th  of  December,  when  the  in-coming  tenant 

no  liberty  of  entering  on  the  meadow,  which  was  merely 

^^io^bmij  to  the  other  and  principal  subject  of  demise ;  and 

«w«q«eady  that  a  notice  to  quit,  served  on  the  28th  of  Sep- 

teabtt,  (wbidi  would  have  been  sufficient  with  reference  even 

to  the  25th  of  March,  the  day  of  en£ering  on  the  pasture 

P^m,  the  29th  of  September  being  the  corresponding  half- 

rearJy  day  of  holding  to  the  25th  of  March,)  to  quit  at  the 

^V^Jfn  of  the  current  year  of  holding,  was  sufficient  •. 

*— Wwcrq/'jirtice.]    The  notice  to  quit  maybe  waived  Whstacu 
^y  iwenl  icta  of  the  lessor  of  the  plaintiff*.    That  which  most  2^^^*/"' 
'^'•Dy^WMifliii  a  waiver  is  the  acceptance  of  rent,  accruing  wnount  to 
*^  ue  eiqsntion  of  the  notice;  but  in  order  that  the  ac-  the  notice. 
*V**«f«Bt  may  operate  as  a  waiver,  the  rent  must  be 
i^^firfreeeived  flirenl;  for  if  the  acceptance  of  it  be  ac- 
^"^paoied  with  any  circumstance  indicating  an  intention  on 
"^^  of  die  bndlord  not  to  continue  the  tenancy,  or  if  there  Receipt  of 
^aoyfrnid,  or  contrivance  on  the  part  of  the  tenant  in  pay-  '*"** 
*%  i<i  it  win  not  operate  as  a  waiver  of  the  notice.     It  is  a 
^>^stioQ  for  the  jury  to  determine  in  such  cases,  what  the  real 
oiention  of  the  parties  was, — where  the  landlord  accepted  rent 
'oich  became  due  afler  the  expiration  of  the  notice,  and  did 
^  bring  his  ejectment  until  afterwards,  nor  try  the  cause 
^  two  years  subsequently,  the  jury  found  that  the  notice 

'  Dot  1  Bradfonl  ( Loid)  v.  M^atkiiu,  7  £ast,  551.    3  Smith,  517. 
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WM  waived  *.  But  where  the  landlord  proceeded  immediately 
with  the  action  after  the  expiration  of  the  notice,  and  subse- 
quently received  rent,  but  nevertheless  continued  the  action ; 
the  court  held,  that  a  fair  inference  might  be  drawn  firom  the 
conduct  of  the  landlord,  that  he  did  not  mean  to  waive  his  no- 
tice by  accepting  the  rent^.  So  where  rent  was  usually  paid 
at  a  banker's,  and  the  banker,  without  any  authority  from  the 
plaintifi^  received  a  quarter's  rent  from  the  tenant  after  the 
expiration  of  the  notice ;  it  was  held,  in  the  absence  of  sny 
proof,  that  the  rent  had  come  to  the  landlord's  hands,  not  to 
be  a  waiver  ^.  A  distress  for  rent  accruing  after  the  expira- 
tion of  the  notice,  or  a  recovery  of  it  in  an  action  for  use  and 
occupation,  is  a  waiver ;  for  such  acts  must  be  taken  as  a  con- 
firmation of  the  tenancy  ^.  But  the  fact  of  hringijig  an  action 
for  use  and  occupation,  will  not  of  itself  invalidate  the  notice ; 
for  the  landlord  may  only  recover  rent  to  the  time  of  the  ex- 
piration of  the  notice,  although  he  claim  rent  to  a  later  pe- 
riod •. 

The  notice  may  be  also  waived,  by  serving  a  second  notice, 
after  the  expiration  of  the  first,  for  it  recognizes  a  subsisting 
tenancy ^  But  such  second  notice  is  open  to  explanation;  and 
if  it  appears  that  it  was  not  intended,  or  understood  to  be  in- 
tended as  a  waiver  of  the  first,  or  as  an  acknowledgment  of 
a  subsisting  tenancy,  it  will  not  operate  as  a  waiver. 

As  where  a  landlord  gave  notice  to  quit  different  parts  of 
a  farm  at  different  times,  which  the  defendant  neglected  to  do 
in  part,  in  consequence  of  which  the  landlord  commenced  an 
ejectment ;  and  before  the  last  period  mentioned  in  the  notice 
was  expired,  the  landlord,  fearing  that  the  witness,  by  whom  he 
was  to  prove  the  notice,  would  die,  gave  another  notice  to  quit, 


'  Goodwright  d.  Charter  v.  Cord- 
went,  6  T.  R.  219. 
^  Doe  d.  Cheney  V.  Batten,  Cowp. 

*  Doe  d.  Ash  r.  Calvert,  2  Camp. 
387. 

'  Zouch  d.  Ward  «.  Willingale,  1 
H.  BUSH. 

•  Per  BuUety  J.,  in  Birch  v. 
Wright,  1  T.  R.  378.  M^hero  a 
landhird,  after  verdict  in  ejectment, 


distrained  for  rent  which  becsme 
due  after  the  expiration  d  the  no- 
tice, and  the  tenant  paid  the  rent, 
it  was  held  to  be  no  ground  for  stay- 
ing the  subsequent  proceedings  in 
the  ejectment ;  for  the  distress  was 
wrongful,  and  might  have  been  dis- 
puted. Doe  d.  Holmes  r.  Davies,  or 
Derby,  2  Moore,  581.  8  Taunt.  5S8. 
'  Doe  d.  Brierly  r.  Pafaner,  16 
East,  53. 
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H  Ae  mfedhe  limes  in  the  followiiig  year,  but  continued  to 

foati  ffilb  hk  ejectment ;  held,  that  the  second  notice  was 

wniRrof  the  first,  for  the  tenant  could  not  suppose  that 

dke  imdlonl  meant  to  waive  a  notice,  upon  the  foundation 

oTviaekiiewaiproceedii^  to  turn  him  out  of  his  form*.     So 

vkm,  after  the  expiration  of  the  first  notice,  the  landlord 

give  a  iKOBd  notice,  desiring  the  tenant  to  quit  within  four-    * 

teendaji^or  thsthe  should  insist  upon  double  value;  it  was 

yd  not  to  tea  waiver  of  the  first,  for  the  object  of  it  was 

laeieljr  die  nsovery  of  double  value  ^.    So  where  a  notice  was 

pna  ''tofoic  the  premises  which  you  hold  under  me,  your  tevro 

thtm  JuTing  long  since  expired,"  the  court  considered  the 

/tiperas  a  mere  demand  of  possession,  and  not  as  a  recogni* 

tioD  of  a  suUistiiig  tenancy  ^.     But  where  the  defendant  was 

Mgnce  of  tlie  original  leasee,  and  notice  to  quit  was  given  to 

tbektter  in  March,  1810,  some  days  after  the  assignment,  and 

inMardi,  1811,  a  notice  was  served  on  the  defendant  to  quit 

at  Mif haplmas ;   held,   that  the   latter  notice  operated  as  a 

wer  of  the  former ;  for  it  gave  the  defendant  to  understand, 

tint  if  Jie  quitted  at  Michaelmas,  1 81 1,  he  would  not  be  deemed 

aOttpaMer**. 

^hcfe  a  landlord  gave  notice  to  quit,  but  promised  the 
^'vot  not  to  tarn  him  out,  unless  the  premises  were  sold ;  and 
vWatk  premises  were  sold,  the  tenant  refused,  on  demand, 
to  Uiftr  «p  possession ;  the  court  held,  that  the  promise 
(viuehvaiiiomore  than  a  permission  to  occupy  until  he  sold 
'o^JvamKijdid  not  amount  to  a  waiver ;  for  it  was  not  thereby 
otesded  id  vacate  the  notice,  or  to  abandon  any  of  the  rights 
viikb  the  landlord  bad  acquired  under  it'. 

^'—ff^'hin  noUce  to  quit  is  not  required^]     We  have  seen.   Notice  to 
^  notice  to  quit  is  required  wherever   there  exists  a  te-  neceswtry' 
•MKy  from  year  to   year,  or  whenever  a  tenancy  is   sub-  where  th« 


'  Dm  i.  WiOuuDs  v.  Haiu|Arey,  Taunt.  64. 

2  Cue,  237.  "*  Doe  d.   Brieriy  v.  Palmer,  10 

'  Doe  i.  IMglby  r.  Sted,  3  Camp.  Uast,  53. 

n&.    See  HeMenger  r.  Armstrong,  *  Whiteacre  d.  Boult  v.  Symoaib, 

I  T.  R.  33.  10  Kaet,  13. 

'  Doe  d.  GodieU    r.    Ingtis,   3 
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sisting,  and  the  time  of  quitting  is  not  agreed  upon  between 
the  parties.  It  is  observable,  however,  that  no  such  notice  is 
necessary  where  the  relation  of  landlord  and  tenant  does  not 
in  £ict  subsist*;  or  where  the  possession  is  adverse^;  or 
where  the  possession  is  under  a  lease  determinable  on  a  certain 
event,  or  at  a  fixed  time  ^ ;  or  where  there  is  one  half  year's 
rent  in  arrear,  and  there  is  no  distress  on  the  premises,  and 
the  landlord  has  a  right  of  re-entry  on  non-payment^. 

Where  a  party  occupies  under  an  agreement  for  a  lease 
during  the  whole  term  for  which  the  lease  was  to  be  granted, 
a  notice  to  quit  is  not  necessary  at  the  end  of  such  term,  as 
the  agreement  is  evidence  of  the  expiration  of  the  tenancy,  as 
well  as  of  the  other  terms  of  the  holding  *. 

If  the  tenant  does  any  act  which  amounts  to  a  disclaimer  of 
the  lessor's  title,  it  operates  as  a  forfeiture,  and  notice  to  quit 
is  not  necessary,  for  the  landlord  may  treat  him  as  a  trespasser. 
As  if  he  refuse  to  pay  rent,  on  the  ground  that  another  person 
had  ordered  him  not  to  pay  any ' ;  or  if  he  attorn  to  another 
person 9.  Where  the. defendant  held  premises  under  a  tenant 
for  life,  on  whose  death  possession  was  claimed,  and  rent  de- 
manded by  the  heir  at  law  of  the  devisor ;  whereupon  the  de- 
fendant wrote  to  the  attorney  of  the  heir  at  law,  stating  that 
he  held  as  tenant  to  /.  S,  (the  husband  of  the  tenant  for  life) 
in  right  of  his  wife ;  that  he  had  never  considered  the  claimant 
aJB  the  landlord  of  the  house ;  that  he  should  be  ready  to  pay 
the  arrears  to  any  person  who  should  be  proved  to  be  heir  at 
law ;  but  that  he  must  decline  taking  upon  himself  to  decide 
upon  the  claim  made  on  him,  without  more  satisfactory  proof, 
in  a  legal  manner ;  held,  that  this  letter  amounted  to  a  dis- 


*  Ab  where  one  got  into  a  house 
without  the  privity  of  the  landlord, 
and  they  afterwards  entered  into  a 
n^otiation  about  a  lease,  but  did 
not  agree ;  it  was  held  that  no  te- 
nancy subsisted,  and  that  no  notice 
was  necessary.  Doe  d.  Knight  r. 
Quigley,  2  Camp.  605.  And  see 
Doe  d.  Moore  v.  Lawder,  i  Stark. 
308. 

^  Doe  d.  Foster  v.  Williams, 
Cowp.  622.  Doe  d.  Cheese  v.  Creed, 


2M.  &P.64& 

^  Cobb  r.  Stokes,  8  East,  35a 
Messenger  r.  Armstrong,  1  T.R* 
54.  Right  d.  Flower  r.  Darby,  1 
T.  R.  162. 

^  4  G.  II.  c.  28.  s.  2. 

*  Doe  d.  Tilt  v.  Stratton,  4  Bing. 
448.  1  M.  &  P.  183.  And  seeDoe 
d.  Broomfieldr. Smith,  6£ast, 620. 

'  Doe  d.  Whitehead  e.  Pittma&> 
2  N.  &  M.  673. 

•  B.  N.  P.  96. 
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cfaneref  tbe  dtk  of  the  heir  at  law»  and  that  he  m^ht  main* 
tvi^ecfafiit  against  the  tenant,  without  giving  him  a  preTious 
mbee  to  quit*.  So  where  a  tenant  for  years  delivered  up 
deposKBDoo  of  the  premises,  with  the  lease,  to  a  party  who 
efamcd  by  a  dtle  adverse  to  that  of  the  landlord,  with  intent 
to  mat  ham  in  setting  up  that  tide,  and  not  that  he  should 
hMhmi^ under  the  lease ;  it  was  held,  that  the  term  was 
forfeited  by  tiie  act  of  betraying  possession  ^. 

VhcR  a  tanant  pays  rent  to  a  third  person,  and  allows  him 
to  nark  ad  cat  the  trees,  and  these  acts  are  done  by  a  person 
chion;  ID  be  landlord,  the  submission  to  them  by  the  tenant 
aaiaeksqwledgment  of  the  title  of  the  claimant  <'.     Where 
the  tesioi,  cm  being  applied  to  for  rent,  said  that  his  connec- 
doB  as  tenaot  with  the  party  applying  had  ceased  for  many 
▼can,  It  was  held  to  be  evidence  of  an  antecedent  disclaimer^. 
But  tbe  mere  refusal  to  pay  rent  to  a  devisee  under  a  con- 
toted  will,  accompanied  with  a  declaration  that  he  (the  tenant) 
wa  nsdy  to  pay  the  rent  to  any  person  who  was  entitled  to 
nooft  h,  is  not  a  disavowal  sufficient  to  dispense  with  the  ne* 
ce&tf  of  a  regular  notice  *. 

A  disdaimer  in  such  case  must  be  before  the  date  of  the 

daj  of  the  demise.     An  admission,  made  after  the  day  of  the 

^niise,  of  a  disclaimer,  must,  to  have  the  effect  of  determining 

a  Uoaaqr,  anKmnt  to  an  admission  that  such  disclaimer  took 

P^  be&ie  die  day  of  demise  ^.  ^ 

A  snrtgagee  may  maintain  ejectment  against  the  mortgagor 

ia  poKomm,  after  the  forfeiture  of  the  mortgage,  without  any 

jvenoos  oodce  to  quit  on  demand  of  possession  8.    So  he  may 

against  diose  who  hold  under  the  mortgagor,  without  his,  the 


'  I>oed.CalTcrt  v.  Frowd,  4  Bing. 

^  Doe  d.  BnetfirodL  9.  Flynn,  1 
C  X.  ft  R.  137.    4  Tyr.  619. 

'  Per  Lord  TeiUerden^  C.  J.,  in 
Doed.  Qmbb  o.  Ornbb,  10  fi.  &  C. 
831 

•/dL 

*  Doe  d.  WiOumB  v,  PaaqiUUi, 
Fake,lM.  And  wo  Ooe  d.  Dfllon 
c.  Paiker,  Cknr.  180. 

'  Doe  d.  Lewis  t.  Cawdor,  1  C. 


M .  ft  R.  308.  In  an  ejectment  by 
a  landlord  against  hit  tenant,  the 
landlord  relied  on  a  diidaimer.  It 
was  proved  that  the  tenant  dis- 
claimed in  March,  1^3;  in  No- 
Fember,  1833,  the  landlord  put  in  a 
difltreu  for  rent ;  held,  a  waiver  of 
the  disdaimer.  Doe  d.  David  v. 
Williams,  7  C.  &  P.  322.  Patteeon. 
■  Doe  d.  Fisher  v.  Giles,  5  Bing. 
621i    Keach  v.  Hall,  Doug.  422. 
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mortgage^^B  privity  ■ ;  except  in  cases  of  tenaocies  created  pre- 
vious to  the  mortgi^iie,  in  respect  of  which  the  situation  of  the 
naortgagee  is  the  same  as  that  of  the  mortgagor,  before  the 
mortgage  was  made  \  The  like  principle  prevails  with  regard 
to  claimants  under  a  writ  of  elegit  <^. 

Where  there  was  an  agreement  between  P.  and  W,  for  tbe 
sale  of  lands  to  the  latter,  to  be  completed  on  die  ftSth  of 
March,  and  before  that  day,  fV,  agreed  to  let  to  the  defeod- 
ant  fitnn  that  day,  and  the  defendant  was  let  into  posaeasion 
before  the  day  by  consent  of  P.,  upon  notice  to  him  of  tbe 
agreement  to  let ;  and  on  the  29th  of  May,  a  conveyance  was 
'  executed,  as  of  the  25th  of  March,  subject  to  a  term,  re- 
deemable on  payment  by  W,  of  the  purchase  money  widi 
interest,  with  a  power  to  P.  to  enter  on  default  of  payment 
by  fV. ;  held,  that  P.  might  bring  ejectment  for  default  of 
payment,  without  giving  the  defendant  notice  to  quit^. 
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l.^How  the  declaration  should  be  entitled.^  The  suit  ia 
ejectment  is  commenced  hy  the  delivery  of  the  declaration 
against  the  casual  ejector  to  the  tenant  in  possession ;  who  is 
therehy  informed  of  the  claim  set  up  by  the  lessor,  and  re- 
quired to  appear  and  defend  his  title. 

The  declaration  should  regularly  be  entitled  of  the  term  in 
which  it  is  delivered ;  or  if  it  be  delivered  in  vacation,  (as  is 
usually  the  case,)  of  the  preceding  term ;  and  though  the  de* 
mise  be  laid  afler  the  first  day  of  that  term,  yet  the  defendant, 


*  Doe  d.  Sheppard  v.  Allen,    3  '  Adams,  109. 

Taun^  7&    Thunder  d.  Weaver  v.  *  Doe  d.  Barker  v.  Boultou,  6  M. 

Beldier,  B  East,  449.  &  S.  148. 

^  Id. 
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bn^  I  fettMoi  person  merely,  cannot  take  advantage  of  the 
djeetin;  md  if  the  tenant  appear,  and  apply  to  be  admitted 
ddedbt  iDseead  of  the  casual  ejector,  he  is  bound  by  the 
eoDKBt  nle  to  accept  a  declaration  entitled  of  a  subsequent 
term*,  Botif  the  declaration  be  entitled  of  any  term,  or  of 
aputkohr  day  without  any  term,  or  of  a  wrong  term,  or  of 
a  year  whidi  bad  not  arriTed,  it  will  be  immaterial,  provided 
d«  tnait  1m8  sufficient  notice  given  him  to  appear  to  the 


Win  tie  ejectment  is  by  a  landlord  against  his  tenant,  or 
agiut  $Bf  person  claiming  under  or  through  such  tenant, 
ifODa  ngbt  of  entry,  accruing  in  or  after  Hilary  or  Trinity 
krasfopectiTely,  the  declaration  should  be  entitled  the  day 
neit  after  tlie  day  of  the  demise  therein,  whether  such  day  be 
in  tW  term  or  in  the  vacation  ®. 


*  kkmy  207.  Ron.  239.  Tidd't 

^  ^^  Bk  d.  Aabman  «.  Roe,  1 
Biaf.XC.2S3.  Doe  d.  Willis  v. 
Koe,lW.W.&D»T.  7<L  Deed. 
Snt^ftfioe,4l>imL  374.  Doe 
^  Aippi  f^  Boe,  3  Hodges,  33. 

•uaiy.  iw.iv.  C.70.S.3C. 

^tfsottsppliei  only  to  inuable 

^^^  DMcRoe,  2C.&J.  123. 

^^tkenglbt  of  entry  aocraed 

^  ^  iftv  tbe   essoign  day  of 

'^Tn,  it  was  held,  that  the 

^^""vaiaXeBtitled  to  serve  a  de- 

^^^''f'n  k  ejectment  as  of  that 

■^  Aies.  Roe,  1  BowL  79.    So 

*^  ^  taaney  cacpiied  the  day 

<^tklim  day  of  Trinity  Tenn, 

it  nt^  not  to  be  within  the  sta- 

^^  IVkI  Sonunemlle  «.  Roe, 

<  N.  k  SoDtt,  747.     The  statute 

^  ooc  afftj  to  qectments  brought 

ifiHitilaci,  only  where  the  cause 

»»te  tried  at  the  assitfi.    Doe  d. 

^'«n»  it  Roe,  1  DowL  647-    The 

^''^^  ci  the  tenant,  however,  will 

^thelandloid  to  prooeed  with 

^  miaa  aooording  to  the  provi- 

BMiof  thetutttte,  in  cases  to  which 


it  does  not  strictly  apply.  Doe  d. 
Antrobus  «.  Jepson,  3  B.  &  Ad. 
402.  Doe  d.  Ranklin  v.  Bindley, 
4  B.  &  Ad.  84.    Tidd  N.  P.  625. 

TheruleofM.T.3W.IV.r0^.  16, 
by  which  every  dechtfation  is  en- 
titled  of  the  proper  court,  and  on  the 
day  of  the  month  and  year  on  which 
it  is  filed  and  delivered,  does  not  ap- 
ply to  actions  of  ejectment.  Doe  d. 
Evans  o.  Roe,  2  Add.  &  £11. 1 1.  Doe 
d.  Oilleu  V.  Roe,  1  C.  M.  &  R.  19 ; 
nor  does  the  role  H.  T.  4  W.  IV., 
which  requires  pleadings  subsequent 
to  the  declaration  to  be  delivered  be- 
tween the  parties,  apply  to  this  ac- 
tion. Doe  d.  Williams  v.  Williams, 
4  N.  &.  M.  259.  It  waa  formerly 
usual  for  the  declaration  in  eject- 
ment, by  original^  to  repeat  the 
whole  of  the  original  writ ;  but  now 
by  rule  H.  T.  2  W.  IV.  reg.  4,  it 
will  be  suffident  to  state  the  nature 
of  the  action^  thus,  ^  A.  B.  was  at- 
tached to  answer  C.  Z>.  in  a  plea  of 
trespass,  or  in  a  plea  of  trespass  and 
ejectment,  or  as  the  case  may  be ; 
and  any  further  statement  shall  not 
be  allowed  in  costs.** 
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The  rmat  2. — The  Ftmue,'}  The  Tenue  in  ejectment  is  local,  and  Uiere- 
fore  must  be  laid  in  the  county  in  which  the  premises  sought  to 
be  recovered  are  situated.  But  the  venue  in  the  maigin  is 
immaterial,  if  the  venue  in  the  body  of  the  declaration  be 
correct*. 

Thedemiae       3.— Haw  ike   denuse  should  he   laid  in   respect   of  tkk.] 
moat  be  ...  ,  . 

coDBittent     Though  the  demise  laid  in  the  declaration  is  fictitious,  stOl  it 

tid^^tiie  ™^^  ^  consistent  with  the  title  of  the  lessor ;  that  is,  it  must 
plaintiff.  be  such  as,  if  actually  made,  would  have  transferred  the  right 
of  possession  to  the  lessee.  If  there  be  several  lessors,  the 
demise  stated  in  the  declaration  must  be  such,  as  their  title 
will  warrant.  If  the  declaration  states  a  joint  demise,  it  must 
be  shewn  that  each  lessor  had  such  a  legal  title  as  would  enable 
any  one  of  them  to  demise  the  whole  of  the  premises ;  for  if 
any  one  of  them  had  not  a  l^al  interest  in  the  whole,  he  can- 
not in  law  be  said  to  demise  them  \  As  where  A,  was  tenant 
for  life,  and  B.  had  the  remainder  in  fee,  and  they  made  a  lease 
to  C,  and  declared  upon  the  lease  as  a  jouU  demise ;  it  was  held 
bad ;  because,  during  A,*s  life,  it  was  the  lease  of  A.  and  the 
confirmation  of  B.,  and  after  the  death  of  A*,  it  was  the  lease 
of  B,  and  the  confirmation  of  ^.,  but  not  a  joint  demise  «. 

Joint  tenants,  or  parceners,  being  seised  per  my  et  per  tout, 
have  a  sufficient  interest  in  the  premises  to  entitle  them  to 
make  a  joint  demise ;  therefore,  they  may  allege  a  joint  demise 
in  the  declaration^.  It  is  not,  however,  compulsory  upon 
them,  for  one  joint  tenant  or  parcener  may  bring  ejectment, 
without  joining  his  companion  in  the  demise,  and  he  may  re- 
cover his  separate  moiety;  for  a  severance  of  the  tenancy  is 
thereby  created ;  and  if  they  all  join  in  the  action,  and  declare 
upon  several  demises  by  each,  they  may  recover  the  whole 
premises  \ 

*  Doe  d.  Godwhi  o.  Boe,  3  DowL     ton,2  Wils.  23S. 

3SSL  *  Doed,LaIhainv.  Fenn,SGHnp. 

<»  &N.  P.  107.  190.    Doe  d.  Manack  v.  Retd,  13 

*  Trepoit*8  Case,  6  Ca  76.  b.  East,  57.     Doe  d.  Raper  0.  Lona- 

*  doner  ti.  Juner,  Ld.  Raym.  dale,  id,  30.  Wbeie,  by  an  on- 
726.  Morris  p.  Barry,  1  WUs.  1.  derlease,  power  was  resored,  on 
Heatherly  d.  M^orthington  v.  Wei-  non-payment  of  rent,  ^  to  the  les* 
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Bat,  ai  (oanti  in  common  have  several  and  distinct  titles^  When  te- 
nants in 
tk^OBBoCfflaintain  ejectment  on  a  joint  lease  of  the  whole  oomsum 

foam;  a  septrate  demise  must  be  laid  for  each ;  or  they  "^^ 

fiHj/obioalesse'toa  third  person,  and  the  declaration  may 

siiteadaiiBeby  inch  lessee*.     A  count  in  ejectment  laying 

a  jaat  deam  by  tiro,  is  not  supported  by  proving  the  two  to 

be  entitled  ai  tenants  in  common^.      When  the  declaration 

aikga  a  lepinte  demise  by  each,  it  may  be  alleged  generally 

to  be  of  tke  vbole  premises  demanded ;  for  under  a  demise  of 

the  wkk  tt  BDdivided  moiety  may  be  recovered  ^. 

Wka  aij  doubt  exuts  as  to  the  party  in  whom  the  legal 

tide  ii  rated,  it  is  usual  to  declare  upon  several  distinct  de- 

oi^  bjr  Kvefal  persons  concerned  in  interest ;  and  the  claim- 

tftviDbe  allowed  to  insert  at  the  trial  any  demise  included 

iatbededaration;  and  it  is  always  adviseable,  where  trustees 

ueksan,  to  lay  separate  demises,  by  the  trustees  and  cestui 

fK  tmc,  unless  the  effect  of  the  statute  of  uses  on  the  trust  be 

feiydear'.    Bat  if  demises  be  inserted  in  the  names  of  par- 

Qo  vnboQt  their  permission,  the  court  will,  on  motion,  order 

svb  douKs  to  be  struck  out,  or  it  will  set  aside  the  proceed- 

iap  after  ¥eniict«. 

If  tbe  right  of  entry  be  in  husband  and  wife,  in  right  of  the  Hnsbuid 

^dK  demise  may  be  alleged  to  be  by  husband  and  wife,  or  ^ 

V  ^  btfund  alone '.      When  a  pauper  has  been  left  in 

P^'"'"^  of  premises  by  the  overseers  of  a  parish,  the  demise 

^boidd  W  hid  by  the  overseers  for  the  time  being,  when  the 

t^jectBeat  k  brought,  if  the  pauper  has  done  any  act  recog- 

""  tt'  the  cnfpjitl  l6Hor'*  to  «  Adam8,211. 

^^;  U,  thit  the  donlie  was  *  Doe   d.  Shepberd  p.    Roe,  2 

^^  Ud  to  be  by  the  lenors  Chitty,  171*    I>oe  d.  Hammock  «. 

I^ad^itaeednocbea joint  Fellis, IdL  170.    Bat  the  ooort  re- 

*^  ^ the  leaon  and  the  original  fused,  at  the  instance  of  the  defend- 

^-  I>oed.  Bedfiird  a.  White,  4  ant,  to  interfere  against  a  plaintiiF 

''H-Vt  who  laid  a  demise  by  the  assignees 

Bctthcriy  d.  Worthlngton  v.  of  a  bankrupt  without  their  per. 

'^am,  2  WHs.  SS2.    Mantle  «.  mission ;  they  having  given  up  the 

^<KastoB,  Cro.  Jac.  16ft.  piioperty  to  the  bankrupt,  and  the 

'  Doel  Psolev.  £rrington«  1  Ad.  plaintiff  claiming  under  him.    Doe 

^^^7M.    3N.&M.64d.  d.  Vine  r.  Figgxns,  3  Taunt.  440. 

1^4.  Briaatv.  Wippel,  1  Esp.  '  Gardiner  r.  Norman,  Cro.  Jac. 

^  I^  d.  Boigoi  V.  Purvis,  1      617. 

W.32II 
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ntsing  a  holding  under  them ;  otherwise  by  the  overseers  who 
let  him  into  possession,  or  the  last  set  whom  he  has  acknow- 
ledged*. Where  a  declaration  in  ejectment  by  churchwardens 
and  overseers  contained  two  sets  of  counts,  one  describing  them 
by  their  office^  without  their  namet^  and  the  other  by  their  iiomfi 
without  their  office ;  it  was  held,  that  the  objection,  if  any,  was 
cured  after  verdict  **. 

The  de-  4. — How  the  demise  should  he  lead  in  respect  of  time,'\    The 

be  kdd  lifter  ^^^  "P^'^  which  the  demise  is  laid  in  the  declaration,  must  be 

the  plain-     subsequent  to  the  time  when  the  lessor's  ricrht  of  entry  accrues ; 
tiff's  tiUe      ^     .A    1  ^  .,  ^  1^  •  u* 

has  ac-         foi*  "  the  lessor  has  not  a  right  to  enter,  he  cannot  have  a  right 

^^^'  to  demise  the  lands ;    therefore,  if  the  demise  be  laid  before 

the  right  of  entry  has  accrued,  the  plaintiff  must  be  nonsuited  ^ 
It  is  usual,  however,  to  lay  the  day  as  far  back  as  possible, 
with  a  view  to  the  recovery  of  the  mesne  profits  K  A  demise 
by  an  heir,  on  the  day  of  the  death  of  his  ancestor,  is  good ; 
for  the  ancestor  might  die  at  five  o'clock,  the  heir  enter  at  six, 
and  make  a  lease  at  seven  ^  In  ejectment,  at  the  suit  of  the 
assignees  of  a  bankrupt,  the  demise  must  be  laid  after  the  ex- 
ecution of  bargain  and  sale  by  the  commissioners  to  the  as- 
signees'. 

The  conveyance  of  an  insolvent's  property  by  the  derk  of 
the  peace,  does  not  vest  the  estate  in  the  creditor  *by  relation 
either  to  the  date  of  the  order  or  the  conveyance,  but  only 
firom  the  actual  execution  of  such  conveyance  by  the  clerk  of 
the  peace :  therefore  such  creditor  cannot  recover  in  ejectment 
upon  a  demise  laid  before  the  execution,  though  after  the  estate 
was  out  of  the  insolvent,  and  the  order  was  made  to  convey 
the  same  to  the  lessor  of  the  plaintiff*. 

An  executrix  may  lay  a  demise  in  ejectment  before  probite 
granted^.   And  so  may  an  administrator,  before  administration, 


•  Boe  d.  Grundy  v.  Clarke,  14         *  Roe  d.  Wnmgham  «.  Heney,  S 
BM^48«.    3Cwnp.447.  Wils.  274. 


*  Doe  d.  Orksum  ».  Harpur,  2D.  '  Doe  d.  Eidaile  t.  aCtdwII,  » 

*  J^  708.  M.  &  S.  44«. 

Goodtide  d.  Galloway  o.  Her.  >  Doe  d.  Mliateley  r.  TeBing,  t 

bert,  4  T.  R.  680.    Adams,  612.  East,  267. 

*""•  239.  *  Roe  d.  BendaO  r.  SuwDerset, « 

id,  B.  N.  P.  87.  Black.  694. 
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pmidfliitbr  after  the  death  of  the  intestate*.  In  the  caw  of 
•  tBfjkHihe  demise  may  be  laid  against  all  persons  but  the 
iwi  OB  t  dij  between  the  surrender  and  admittance  ^  When 
mjeetmeat  k  broi^ht  against  a  tenant  at  will,  the  demise 
■M  be  hid  rabteqnently  to  the  time  when  possession  is  de- 
Baded,  chat  is  to  say,  subsequently  to  the  determination  of  the 
wiL  Thenfore  where  possession  was  demanded  on  the  5th 
of  October,  and  the  demise  was  laid  on  the  1st;  it  was  held 
bid,  the  teaancy  not  having  been  determined  until  after  the 
dtj  of  tbe  demise  laid  in  the  declaration  «. 

Vkrea  fine  has  been  levied  with  proclamations,  and  an  ac«-  Where  s 
tuJcady  imeoessary  to  avoid  it,  the  demise  must  be  laid  after  beenlevied. 
oeb  cstryi  But  where  the  plaintiff's  lessor  entered,  and 
■fitminii  levied  a  fine,  and  then  an  ejectment  was  brought, 
nd  ike  demiae  laid  before  the  fine,  it  waa  held  well  enough  *. 
h  ejecbneat  for  a  forfeiture  on  a  lease,  containing  the  usual 
chsK  of  re-entry,  aad  a  covenant  generally  to  repair,  with  a 
Ma  covenant,  within  three  months  after  notice,  to  repair  the 
deftcis  pcanted  out  in  a  notice,  the  demise  may  be  laid  before 
tbe  i^piratioa  of  the  three  months  '• 

^^Wie  a  ttqnestration  of  glebe  land  was  published  after  the 

''^IwatioD  of  a  notice  to  quit,  a  demise  by  the  rector  laid  on  a 

diy  nteqaeot  to  the  expiration  of  the  notice,  and  preceding 

^  faUkstion,  waa  held  to  be  good,  though  the  bishop  had 

P^'^^iovi^iadorsed  the  writ,  "let  sequestration  issue." < 

^^  a  ejectment  is  founded  on  4  Geo.  II.  c  28.  s.  S, 
^^^fhe  demise  must  be  subsequently  to  the  last  day  on 
"M  <k  leat  is  payable,  to  save  the  forfeiture,  and  prior  to 
<^  daj  on  which  the  declaration  is  delivered  K 

It  imot  necessary  to  lay  any  day  certain  upon  which  the 
p™iff entered;  it  is  sufiictent  to  lay  the  demise  after  the 


*  I? 


&N.P.7O8.  «  Roe   d.    Goatley  v,  Paine,    2 

^Doea.  BenaingtoB  e.  Hall,  16  Camp.  620.   EOenbcraugK  Andiee 

^  M  Horsfkll  o.  TeBtar,  1  Moore,  89.    7 

*  QoQdtiUe  d.  GaUoway  n.  Her-  TMint.38& 

^n7r«,881  s  Doe  d.   Morgan  e.  Black,    3 

*  ^  9-  Walker,  7  T.  R.  433.  Camp.  447-    EOenborough. 

*  Moa^rave  d.  Hilum  «.  Shdley,  ^  Doe  d.  I/awrence  v.  Shawcroti/ 
^  ^'^  214.  3  B.  &  C.  762. 
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rkiDdifirent  puishesy  it  has  been  usual  to  enumerate  Variaace 
^Ullfcjsijinginooepanshy  and  to  repeat  the  descriptioa  a^MripcioB 
d^llipff  lying  in  the  other  parish;  but  it  seems  sufficient  to  ^^ 

Xte  ihaa  onoe  only,  describing  them  as  lying  in  the 
of  i.  sod  iS.,  or  in  A.  and  B.  respectively  *.    But  it  is 
to  aver  the  premises  to  be  in  a  parish ;  if  they 
as  being  in  the  parish  of  ^.  and  B^  the  court  will 
tit  to  nesn  part  in  the  parish  of  A,  and  part  in  ^. ;  B. 
I  Mae  of  a  parish^.     Where  the  premises  were  de- 
•  m  the  parish  of  Westbury,  and  it  was  proved  that 
tw)  parishes  of  Westbury,  viz.  Westbury-on-Trym, 
^-ott^vem ;  held,  that  this  was  not  a  variance  ^ 
tbe  premises  were  stated  to  be  in  Famham,  and 
;to  be  in  Famham  Royal ;  held  not  to  be  a  fatal  variance, 
twere  diown  that  there  were  two  Famhams  \  So  where 
were  stated  to  be  in  the  parish  of  Saint  Luke*  in 
of  Middlesex,  there  being  two  parishes  of  Saint 
'hthat  coonty,  the  one  Saint  Luke,  Chelsea,  and  the  other 
Elake,  Old  Street,  or  more  commonly  called.  Saint  Luke, 

it  was  held  not  to  be  a  fatal  variance  ®. 
'lAoe  the  premises  were  described  as  being  in  the  united 
of  Samt  George's  the  Martyr,  and  Saint  George's, 
F,  and  were  proved  to  be  situated  in  Saint  Geoi^'s, 
ff  only ;  the  variance  was  held  to  be  fatal,  although 
were  united  by  act  of  parliament,  for  the  purpose 
>)Mston  for  the  poor  '•  In  a  recent  case,  the  omis- 
I V**"  heal  description  of  the  teneipent  demised  was  con- 
n^VfiMf,  though  the  county  and  the  vill  in  which  the 
MMe  «»  made  were  stated  in  the  declaration,  the  court 
V^ner,  pending  the  rule  to  arrest  judgment  on  the  ground  of 
]■•  or«,  allowed  the  plaintiff  to  amend  «. 


,    *iCLn.  m.    Adami,  220.  *  Doe  d.  Boyi  v.  Carter,  1  Y.  & 

-*  tatitb  d.  Bnmhridge  v.  Wal-  J.  492. 

%i  Tnat.  071.  '  OoodtiUe  d.  Pinsen^  o.  L«iiini. 

.  Me  1  James  o.  Harris,  6  M.  &  man,  2  Camp.  274.    6  £ip.  12& 

^^  >  Doe  d.  Rogen  v.  Bath,  2  N.  & 

^Boe  d.  ToDet  v.   Salter,    IS  M.  440. 
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Ths  qiuDi.  6. — Description  of  the  premises.']  The  quantity  of  the  land 
j^lp^l^jp  declared  upon  need  not  correspond  with  that  which  the  plaintiff 
of  the  pie-  cbuoM.  He  may  declare  for  an  indefinite  number  of  mesBoages, 
as  a  thousand  acres  of  arable  land^  or  a  thousand  acres  of  pas- 
ture land,  &C.,  and  he  will  recover  according  to  the  quantity  to 
which  he  proves  tide.  Care,  however,  should  be  taken  that 
the  number  specified  in  the  declaration  be  larger  than  the  num- 
ber claimed,  for  though  he  may  recover  less  than  he  claims,  he 
cannot  recover  more*.  Upon  the  same  principle,  if  the  lessor  <^ 
the  plaintiff  be  entitled  to  a  moiety,  or  other  part,  of  an  entire 
thing,  as  the  half,  or  third  part,  of  a  house,  he  may  recover 
such  moiety,  or  third  part,  on  a  demand  for  the  whole  ^ 

The  nature  of  the  land,  whether  pasture  or  meadow  land, 
should  be  distinctly  set  forth,  for  land  in  its  legal  acceptation 
signifies  arable  land  ®.     Where  Uie  plaintiff  declared  for  five 

closes  of  arable  and  pasture,  called ,  containing  twenty 

acres  in  Z).,  and  had  a  verdict,  judgment  was  arrested  because 
it  did  not  appear  how  much  there  was  of  each  sort  of  land  ^. 

The  notice        7. — Notice  to  appear  and  the  requisites  thereof,]    We  have 
shoal?te      ^^^  ^  ^^^  ^  nonce  to  the  tenant  in  possession,  firom  the  casual 

directed  to    ejector  to  appear,  &c.,  is  subscribed  to  the  declaration.    It  is 
the  tenant. 

observable  that  such  notice  should  be  directed  to  the  tenant 

both  by  his  Christian  and  surname  ^     A  misnomer,  however, 

in  that  respect  will  not  be  fatal  if  the  service  be  otherwise 

F^ular  s.     Where  the  Christian  name  was  omitted  through  the 

conduct  of  the  tenant  and  his  wife,  it  was  held  not  to  vitiate 

the  nptice  ^.     Where  the  notice  was  directed  to  John  B.  Jones, 

instead  of  John  Benjamin  Jones^  it  was  held  sufficient'.    If 


*  Denn  d.  Burgis  v.  PunriB,  1 
Burr.  326.  Ony  r.  Rand,  Cro.  Eliz. 
13. 

^  Ablett  V.  Skinner,  1  Siderf. 
229.  Goodwin  v.  Blackman,  3  Lev. 
334. 

*  Maaaey  v.  Rice,  Cowp.  346. 
Adams,  28.  2  Ch.  PI.  626,<m/!f,  826. 

^  Knight  V.  Syms,  1  Salk.  254. 

*  ^nl0,822. 

«  Doe  d.  V,  Roe,  1  Chitty, 


l>73.  a.  Doe  p.  Hur8t>  id.  168. 
Doe  r.  Roe,  1  Moore,  113.  2  Ch. 
PL  627.  A  notice  addreRaed  to  Mrs* 
Hicks,  has  been  held  insuffideat. 
Adams,  229. 

■  Doe  d.  Folkes  r.  Roe,  2  Dowl 
567.  l>oe  d.  Frost  v.  Koe,  1  H.  & 
W.  217. 

■^  Doe  d.  Wame  v.  Roe,  2  DqwL 
517. 

>  Anon.  ]  Chit.  673. 
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there  feietefal  teiunts,  it  m  snfBcient  to  direct  the  notice  to 
tttekMaal  tenaat  who  is  served,  thoogh  it  is  sofnetimes  ad- 
drtaei  to  them  all  *. 

Aai  vhere  the  address  to  the  tenant  was  altogether  omitted, 
HvuhddsdBdrat,  it  having  been  stated  in  the  a6Sdavit  of 
mnitt  thit  the  tenant  was  duly  served  wiUi  a  copy  of  the 
dcdntioBK 

The  Dotiee  mtift  reqinre  the  tenant  to  appear  and  apply  to  Time  of  mp. 

the  court  to  he  admitted  to  defend  instead  of  the  casual  ejector,  ?*•"*"*•• 

■itUnaeertibi  time ;   and  when  the  provisions  of  1  Geo.  IV. 

c  S9.  L 1,  are  resorted  to,  the  notice  shoald  inform  the  tenant 

t^theiil  be  required  to  enter  into  recognisances  to  pay  the 

cost!  ttd  damages.     But  it  need  not  set  out  at  length  what  the 

teoot  wS  be  fe({iiired  to  do,  it  mil  be  sufRctent  if  it  requires 

^  to  appear  and  find   bail  if  ordered  by  the  court,  and  4br 

»ch  purposes  as  are  specified  in  the  statute  <'.     The  time  wheA 

the^cMnt  sbottld  be  vequired  to  appear  is  regulated  by  the 

^0ca%  of  the  preniaes,   except  when  the  proceedings  are 

»D>^  the  above  statute,  when  he  is  required  to  appear  wit4>in 

^  ihfi  after  the  delivery  of  the  declaration.     In  other  cases, 

vhen  the  premises  are  situated  in  London  or  Middlesex,  the 

°o^  diosid  be  for  the  tenant  to  appear  «  on  the  first  day,*' 

Vvishk  the  first  lour  days  "  of  the  term  next  after  the  delivery 

rfthe  deckniioa.    Notice  to  appear,  generally ^  of  the  term  will 

^eferhemfficient ;  and  the  tenant  wiH  ^n  have  the  whole 

^^™  ^  >l9car  in.      When  the  premises  are  situated  in  any 

^^  omtj  than  London  or  Middlesex,  the  notice  should 

^^nxt  the  tenant  to  appear  generally  in  the  term  next  en* 

^  oodce  should  specify  the/  term  by  name  in  which  the 
^^B>Qt  tf  to  sf^pear ;  where,  however,  the  notice  had  been  given 
bj  mistake  for  Hilary  instead  of  Trinity  term,  and  the  tenant 
^  aAerwards  informed  of  the  mistake,  a  rule  nisi  for  judg- 

'  ^4  Fidiv.  Boe,  1  H.&  W.  ^  Doe  d.  Beanl  v.  Roe,  2  Gale, 

^^&  Doe  d.  BartoD  o.  Roe,  7  T.  4a     I   Meea.  and  Web.  360.     8 

*-fl7.  Ch.  PL  e27. 

^I>oed.PevwDV.Roe,6Moore,  ^  Id, 
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ment  against  the  casual  ejector  was  granted  K  But  where  the 
notice  was  to  appear  in  eight  days  of  Saint  Hilary,  instead  of 
Hilary  term  generally,  the  court  refused  the  rule  \  But  where 
a  declaration  was  delivered  in  Hilary  vacation,  entitled  of 
Easier  term,  and  the  notice  was  to  appear  on  the  first  day  of 
next  term ;  it  was  held  sufficient,  for  the  tenant  would  not  he 
misled  by  the  wrong  title,  so  as  to  imagine  that  he  had  to 
Trinity  term  to  appear  <^.  Where  a  notice  was  served  before 
term,  omitting  to  state  the  term  in  which  the  tenant  was  to 
appear,  it  was  held  sufficient  <^.  But  where  the  notice  was  to 
appear  "  in  due  time,"  it  was  held  to  be  insufficient  "•  So 
where  the  declaration  was  entitled  in  the  Rng^s  Bench^  and  the 
notice  was  to  appear  in  the  Common  Pleas,  it  was  held  to  be 
insufficient  ^  Yet  where  the  declaration  was  by  original,  and 
the  notice  was  as  if  by  bill)  omitting  *'  wheresoever,"  &c.,  the 
variance  was  held  to  be  immaterial  '• 

Strictly,  the  notice  should  be  signed  by  the  casual  ejector; 
but  it  is  sufficient  if  it  be  subscribed  with  the  name  of  the 
plaintifi^  or  of  any  other  person  K  But  in  proceedings  under  1 
Geo.  IV.  c.  87,  the  notice  should  be  signed  by  the  landlord 
himself** 

Where  the  notice  omitted  to  state  that  the  consequence  of 
the  action  not  being  defended  will  be  turning  the  tenant  out  of 
possession ;  it  was  held  to  be  defective,  but  the  court  allowed 
it  to  be  amended  on  terms  K 


*  Anon.  2  Chitt.  171.  Doe  v. 
Chneaves,  id,  173. 

^  liidtland  d.  Dowling  v.  Bad- 
land,  8  Moore,  79, 

*  Anon.  Adams,  232.  And  see 
Goodtitle  d.  Ranger  r.  Roe,  2  Chitt. 
172. 

**  Doe  d.  Roe,  1  C.  &  J.  330. 

*  Doe  d.  Ishenrood  v.  Roe,  2  N. 
A  M.  47a  Nom.  Forbes  v.  Roe,  2 
Dowl.  420. 

'  Doe  d.  Bird  e.  Roe,  Barnes,  172. 


■  Doe^.  Thomas  o.  Roe,  2  Chitt. 

171. 

^  PeaoeaUe  v.  TroohlflnDie, 
Barnes,  172.  Hailewood  d.  Price 
p.  Thatcher,  3  ,T.  R.  361.  Good- 
title  d.  Duke  of  Norfolk  o.  Notitle, 
6  B.  &  A.  849. 

1  Anon.  1  D.  &  R.  435.  fk  See 
Deed.  Bass,  4  Roe, 7  T.  R. 409,  m 
to  amending  notice. 

^  Doed.Derwentr.Roe,SDovl* 
396. 
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SXBVICB   OP   TBS   DECLARATION. 


Tbb  declanition  should  be  served  on  the  tenant  in  possession^  Service 

and  the  nature  and  contents  of  it  explained  to  him  at  the  same  "^^^  ^ 

time ;  if  there  be  an  under-tenant,  it  is  not  sufficient  to  serve  tenant  per- 

the  lessee  or  original  tenant ;  for  regularly  the  service  must  be  ^^is^^fe 

00  the  tenant  in  possession  *.      But  the  service  need  not  be  on  ^^  ^^'  ^^~ 

denoe* 
the  premises  ;  if  there  be  a  personal  service,  it  is  immaterial  in 

what  place  it  is  effected  ^  If  the  tenant  be  absent,  or  from 
any  other  circumstances  cannot  be  personally  served,  service 
on  his  wife  upon  the  premises,  or  at  his  house  elsewhere, 
will  be  sufficient,  if  it  appears  that  she  lived  with  her 
husband ;  for  the  court  will  presume  under  such  circum- 
stances that  the  tenant  had  noticed  But  if  the  service  be 
made  on  the  wife  not  on  the  premises,  it  is  insufficient,  unless  it 
be  stated  that  she  lived  with  her  husband  ^,  If  the  service  Jbe 
not  on  the  tenant  personally,  or  on  his  wife,  upon  the  premises, 
but  upon  some  other  party  or  in  some  other  manner,  the 
comrts  have  a  discretionary  power  respecting  it,  and  it  will  be 
deemed  8uffi<:ient  or  otherwise,  according  to  the  particular  cir« 
cumstances  of  the  case.  If,  on  the  &cts  being  disclosed  in  an 
affidavit  of  service,  on  moving  for  judgment  against  the  casual 
gector,  the  court  are  satisfied  that  notice  of  the  declaration 
lud  reached  the  tenant,  they  will  make  the  rule  absolute,  under 
other  circumstances  they  will  grant  a  rule  nisi. 

Though  service  on  the  wife  of  the  tenant  in  possession  on  Senrioe  on 
the  premises,  is  sufficient ;  yet  the  mere  acknowledgment  of  *' 

the  wife  that  she  had  received  the  declaration,  is  not  suf- 
ficient"; and  where  the  declaration  and  notice  in  ejectment 


*  Doe  d.IjordDariingtoao.  Cook, 
4B.&  a  259.  But  if  the  lemoe 
^  on  the  original  tenant,  and  he 
plada,  he  cannot  afterwatda  releaae 
himadf  from  the  action,  on  the 
gnxmd,  that  hia  nndertenanta  are 
iapoHeaion.  Roe  v.  Wiggs,  2  N. 
^  330.  Service  on  the  person  in 
poottnoQ is  not  suffident,  unlesshe 
WteiuMt   .Tidd*s  Prac.  443. 

*  SsTsge  p.   Dent,    Stra.    1004. 


Taylor  «.  Jefts,  11  Mod.  304. 

"  Ooodright  d.  Waddington  v. 
Thnutont,  2  BL  300.  Doe  d.  JUor. 
land  V.  Bayliss.  Doe  d.  Lord 
Southampton  r.  Rocb  1  Hodges,  24. 
Adams,  23^ 

*  Jenny  d.  Preston  v.  Cutts,  1 
N.  R.308.  Doe  d.  Williams  V.  Roe, 
2Dowl.  88. 

*  Goodtitle  d.  Read  v.  Badtitle, 
1  B  &  P.  384. 


were  nailed  upon  the  door  of  the  premises,  and  the  wife  called 
upon  the  person  who  had  attempted  to  serve  the  process, 
requesting  to  know  what  she  was  to  do  wi^  tbe  paper ;  and  he 
enplained  it  to  her  and  de$ired  her  to  go  to  the  pkuntiflT's 
attorney ;  she  replied  that  she  would  see  her  husband  imnie* 
diately  and  recommend  him  to  do  it ;  held  that  this  was  not  a 
8u0i!cient  seivioe*.  So  service  on  the  wife,  without  stating 
that  it  was  served  at  the  husband's  house  or  preiaisesy  is 
insufficient  ^.  So  service  on  a  woman  on  the  premises  repre- 
sentiiig  herself  to  be  the  wife,  without  stating  deponent^s 
b^ef  that  she  was  so,  is  insuSicient  *^.  But  if  the  depooent 
stfited  that  he  believed  her  to  be  the  wife,  it  would  be  good  <^. 

Where  the  declaration  was  left  in  a  shop  where  the  wife  was, 
who  refused  to  hear  it  read,  and  went  out  and  shut  the  door 
after  her ;  it  was  held  a  sufficient  service  ®.  So,  where  tbe  wife 
refused  to  take  the  declaration,  and  the  person  serving  it  left 
it  on  the  table,  after  havii^  e:(pbuiied  the  nature  of  it,  and  she 
threw  it  after  him,  and  he  picked  it  up  and  affixed  it  on  the 
naof  t  copispicuous  part  of  tlie  premises ;  it  was  held  sufficient  ^ 
But  where  the  affidavit  of  service  stated  that  it  had  been 
left  with  the  wife  of  the  tenant  in  possession,  the  husband 
having  absconded,  it  v/t^  held  to  be  insufficient  f  • 
Senrioe  Service  upon  a  member  of  the  family^  ox  upon  a  servant  of 

Ywtu^'^'  the  tenant  upon  the  premises,  will  be  sufficient,  provided  it 
appears  from  the  acknowledgment  of  the  tenant  or  otherwise, 
that  he  had  received  the  declaration,  or  that  he  was  aware  of 
the  service  in  due  time  K  But  such  service  will  not  be  suf- 
ficient, unless  it  appears  that  the  declaration  reached  the  hands 
of  the  tenant,  or  that  he  was  made  acquainted  with  it  before 
the  term  K 


*  Doe  d.  Briggs  v.  Roe,  2  C.  &  J.  Bowl  440. 

202.  1  Dowl.  312.  ■  Doe  d.    Hsniioii  v.  Rse,    10 
^  Right  d.  BoniBall  v.  Wrong,  2  Priee,  30. 

D.  &  R.  84.  k  Doe  d.  TladaU  ».  Roe,  2  Gbitc 

*  Doe   d.    Simmons  v.    Roe,    1  180.    Doe  v.  Roe,  5  B.  &  C  764. 
Chitt.  228.  Doed.  Macdougall  v.  Roe,  4  Motfr% 

'  Doe  d.  Walker  r.  Roe,  4  M.  &  20.  Jenny  d.  Mills  r.  Gvtts,  1  Seou, 

P.  11.  62.      Dee  d.  MortUe  v.   Roe,  2 

*  Doe  d.  Neale  v.  Roe,  2  Wib.  Bawi.  444. 

203.  '  I>oe  «.  Roe,  2  Dowl.  414.    Dne 
'  Doe  d.  Courthorpe  v.  Roe,  2  d.  Brittletank  o.  Roe,  4  M.  fr  Sootu 
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When  there  was  aerrioe  on  the  dau^iter  of  the  tenant  in  Semoe  on 
ffmevkm,  and  he  on  the  first  day  of  term  acknowledged  the  ^  fMnilv. 
feoqpc  of  the  dedarmdoDy  hut  not  that  he  had  received  it  he- 
fere  the  term;  held  that  it  was  not  8ii£Scient*.    For  an  ac- 
kaoviedgaient  of  the  tenant  is  not  sufficient  unless  it  appears 
hf  neh  acknowiedgineDt  that  the  declaration  was  received 
kfoR  the  term  K     But  where  the  tenant  was  ill,  service  on 
his  dm^itcr,  on  the  premises,  who  said  that  she  had  explained 
the  dediantkn  to  her  father,  was  held  sufficient  ^,      Yet  where 
dbe  snviee  was    on    the  son,  who  accepted  it,  and  said  he 
katm  whst  it  was  for,  and  would  dehver  it  over  to  his  father ; 
it  vas  held  to  be  insufficient,  though  the  father  and  the  son 
vere  atioraies^.     So  where  a  tenant  in  possession  was  very 
iaweil«  and  afterwards  died,  and  a  declaration  in  ejectment 
was  served  on  a  person  at  the  house  where  he  was  staying  on 
the  day  of  bis  death ;  it  was  held  not  to  he  a  good  service  *. 

Where  the  tenant  was  clearly  keeping  out  of  the  way  to  Where  the 

mwmk  acrviee,  a  rule  was  granted  to  shew  cause  why  service  on  ^^^^  ^^ 

the  mam  upon  the  premises  was  not  sufficient '.   So,  on  his  agent  s ;  of  the  wsy. 

sf^  on  the  person  who  kept  the  key  of  the  prennses  ^ ;  so,  hy 

sticking  the  declaration  on  the  premises,  which  were 
i 


Where  several  ine&ctual  attempts  were  made  to  serve  the 
on  the  occasion  of  the  last  of  which  the  servant 
that  the  tenant  was  in  the  house,  hut  refused  to  let 
the  party  see  him,  and  the  declaration  was  then  delivered  to 
the  aammi,  it  was  held  sufficient  K  So  where,  after  several 
attempts  to  serve  the  tenant,  the  person  trying  to 
re  gave  the  declaration  to  the  servant,  with  a  proper  explan« 


Do*  d.  Pagh  «.  Roe,  1  Soott,  &  WoU.  353. 

4&C     1  Hodge^  &     Right  d.  Free-  '  Doe  d.  Luff  r.  Roe,  3  DowL 

BAIL  «u  Boe,  2  Ch.   180.     Doe  d.  675. 

r.  Roe,  3  DdwL  9.  '  Doe d.  Morpeth*.  Roe^  3 Dowl. 


d.  Hanrb  «•  Roe,  1  Harr.  577- 

&  WatL  372.  ^  Doe  d.  Childen  e.  Roe,  2  H.  ft 

^  Ite  d.  MHihdl  V.  Roe,  3  Ad.  W.  121. 

ft  £11.  563.  *  Doe  d.  Smith  «.  Roe,  1  W.  W. 


*   IVe  d.  Goddmra   v.    Boe^  1     &  Dsv. 

^  Doe  d.  Harvey  v.  Roe,  2  Priee, 


^  ^noo.  Woodfidl  by  Hvr.  791-       112. 
«    Doe  d.  Hjtftford  r.  Roe,  1  Hut. 
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When  an 
acknow- 
lodj^ent 
by  the  te- 
nant of 
having  re- 
eeiTedthe 
declaration 
will  be  suf- 
ficient. 


atioDy  which  declaration  he  afterwards  taw  in  the  hands  of 
the  tenant's  attorney ;  it  was  held  to  he  sufficient  *. 

Where  service  was  made  at  a  house  where  it  was  sworn  it 
was  helieved  the  tenant  was,  but  was  denied  for  the  purpose  of | 
avoiding  the  service,  the  court  granted  a  rule  fiMt  for  judgmentj 
against  the  casual  ejector^.  So  a  rule  nisi  was  granted  where 
there  was  service  on  the  wife  of  a  brother  of  the  tenant  on  the 
premises^  who  afterwards  said  she  should  go  and  see  the  tenant, 
and  she  next  day  lefl  the  premises  ^.  So  where  the  service 
had  been  by  leaving  the  declaration  with  the  turnkey  of  the 
prison  in  which  the  tenant  in  possession  was  confined,  with  di* 
rections  to  give  it  to  him,  and  the  tenant  had  acknowledged 
that  he  had  received  it  before  the  first  day  of  the  term ;  it  was 
held  to  be  sufficient  ^.  A  rule  that  the  service  on  the  son  of 
the  tenant  should  be  a  good  service,  was  made  absolute,  where 
the  affidavit  of  the  tenant,  on  shewing  cause,  did  not  deny 
having  received  the  declaration  from  his  son  *. 

If  the  service  be  on  any  person  on  the  premises,  an  acknow- 
ledgment by  the  tenant  that  he  had  received  the  declaration 
before  ^e  first  day  of  the  term,  will  be  sufficient ;  but  such 
acknowledgment  must  be  decisive  of  the  declaration  haying 
been  received  before  that  day  ^  An  acknowledgment  hy 
tenant  of  the  receipt  of  the  declaration  made  on  the  first  day 
of  term,  12th  Jan.,  but  not  saying  when  it  was  received,  was 
held  not  to  be  sufficient  to  make  good  a  service  on  his  son  on 
the  10th  Jan.  s 

Where  the  service  was  on  a  servant  on  a  Satniday,  and 
the  tenant  acknowledged  that  he  had  received  it  on  the  SuHdafff 
it  was  considered  insufficient,  for  service  on  a  Sunday  is  in* 
valid  \  An  acknowledgment  by  the  wife  that  she  had  received 
the  declaration  is  not  binding  on  the  husband  *.     But  a  service 


*  Doe  V.  Roe,  2  DowL  182. 

^  Doe  d.   Tomcroft  v.   Roe,   1 
HaiT.  &  WoU.  371. 

*  Doe    d.    Hubbard   r.   Roe,    1 
Harr.  &  WoU.  37U 

*  Doe  d.  Harris  v.  Roe,  2  Dowl. 

607. 

*  Doe  d.  Watte  r.  Roe,  1  Harr.  & 
Woll.  199. 


'  Doe  d.  Harris  v.  Roe.  I  H.  & 
W.372.  Doed.  Hainsbrookp.B4c, 
14  East,  441. 

■  Doe  d.  Martin  v.  Roe,  1  Hair. 
&  WolL  4&     4  N.  &  Jd.  553. 

"  Doe  e.  Roe,  6  B.  &  C  764. 

*  Doe  d.  Tuoker  v.  Roe,  2  DovL 
775.     4M.  &Soott,  165. 
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« tbecnnit,  with  an  acknowledgment  of  the  tenant'g  attor* 

Bcyiktkliadreeehred  the  declaration^  is  sufficient*.    So  is 

imiceoB  tbe  daagfater  bef<Nre  the  term,  with  an  aeknowiedg- 

iKBt4if  the  tenant  within  the  tenn*>.     So  is  an  acknowledge 

ant  of  the  reeeipt  of  the  declaration  in  a  letter  hy  the  tenant, 

hied  OD  the  first  day  of  the  term  ^     So  is  an  acknowledg- 

sHBthytktter,  dated  the  day  before  term,  and  received  the 

Koond  Qij  n  term  ^. 

llfbere  a  toant  in  possession  was  personated,  at  the  time  of  Where  the 

ierrice,  Vj  another,  who  accepted  the  service  in  his  name,  it  ^^rwonaiM* 

vas  heU  to  he  a  good  service  on  the  tenant  himself*.     Ser- 

nor  a  (he  name  of  the  tenant,  on  a  person  representing  himself 

so  be  io  possession  for  another,  then  temporarily  absent,  and 

vho  afterwards  acknowledged  an  apprisal  of  the  service,  was 

held  to  be  anfficient  '•     But  service  on  a  person  whom  the 

deponeai  helieved  to  be  the  tenant  in  possession,  was  deemed 

M,  the  notice  not  being  addressed  to  such  person  s. 

Wheic  die  tenant  absconds,  or  keeps  out  of  the  way,  or  Where  the 

does  air  aet  implying  a  resolution  not  to  receive  the  declara-  keeps  oot 

tno,  on  an  aiBdavit  of  these  facts,  the  court  will  allow  a  ser-  ^  the  way 

or  refttioi  ■ 
^les  to  be  good   which  otherwise  would  be  irregular^;  as  to  receive 

vhoe  on  a  tender  of  the  declaration,  the  tenant  refused  to  re-  jhedecbra- 

tlOIL 

Qmit,bst  ran  away,  and  threatened  to  shoot  the  person  serv« 
iB|  it  if  he  done  near  him  ;  it  was  held  to  be  sufficient  K  So 
when  the  dedaration  was  read  to  the  tenant,  who  refused  to 
^^  K  vheienpon  it  was  served  on  his  son  K 

A  Tpk  ioi  judgment  against  the  casual  ejector,  was  made 
'^Mohle  on  an  affidavit  which  stated  that  the  service  of  the 
^fdantkm  had  been  made  on  a  person  believed  to  have  been 
^  is  possession  by  the  tenant,  who  was  out  of  the  way,  and 


*  rbed.  Tevei^  v.  Snee,  2  D.  399. 

&R.  S.  '  Doe  r.  Roe,  2  Tyr.  200.    Doe 

^  Jhti.  Soiith  n.  Boe,  4  DowL  v.  Badtitle,  1  Chitt.  215. 

a&  ^  Doe  d.  Luff  V.  Roe.    Doe  d. 

'  Doe  d.  KoCting  v.  Roe,  1  W.  Chllders  v.  Roe,  anie^  891. 

^.  k  Dav.  69.  >  Doe  d.  Will»  v.  Roe,  3  DowL 

'  id.  682.     Doe  d.  Courthorpe  o.  Roe, 

'  Dean  d.  TyrreQ  v.  Denn,  2  atUe^990, 

Burr.  1181.  ^  Doe  d.  Grimes  v.  Roe,  1  H.  & 

*  Doe  d.  Walker  V.  Roe,  1  Price,  W.  671. 
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ako  on  lam  wtUnmej ;  and  ihat  a  letter  was  sent  bj  the  two^ 
penny  post,  aoeotding  to  the  attorney's  direction,  to  the  te- 
nant's last  place  of  abode  \  So,  a  role  for  judgment  against  the 
casual  ejector  was  granted,  on  an  affidavit  stating  that  the 
d^KMient  bad  heard  a  person  read  and  explain  the  declaratioii 
in  another  room  to  some  one,  whom  he  was  told  was  the  tenant^ 
and  was  bedridden^. 

But  where  a  tenant  in  possession  left  this  country  and  re- 
sided abroad  for  the  purpose  of  sToiding  his  creditors,  and  the 
premises  were  <*|urged  with  an  annuity  to  the  lessor  of  the 
plaintiff,  to  whom  a  right  was  reserved  to  enter,  receive  the: 
rents,  and  sdl ;  it  was  heU^  that  an  affidavit  that  the  declsni- 
tion  was  duly  served  on  the  premises,  and  a  copy    thereof 
affixed  to  the  outer  door,  was  not  sufficient ;  and  that  the  service 
of  the  declaration  on  the  scdicitor  of  such  tenant  was  not  good; 
unless  he  resided  abroad  for  the  express  purpose  of  avoidiog; 
such  service  ^. 
Whore  no        Service  by  nailing  the  declaration  on  the  barn-door  of  the: 
^^^l^*^^     pranises,  in  which  barn  the  tenant  had  occssionally   slept, 
*h»iirs.       (diere  being  no  dwelling-bouse,  and  the  tenant  not  beiag  to  be 
found  at  his  last  place  of  abode,)  was  allowed  to  be  good  ser- 
vice ^.    But  sticking  up  a  declaration  in  the  gateway  of  the 
tenant's  premises  is  not  sufficient,  unless  it  be  sworn  that  the 
defendant  kept  out  of  the  way  to  avoid  being  served  *•     And 
service  of  the  declaration  on  a  servant  of  the  tenant  m  pos* 
session  was  held  to  be  insufficient,  tbough  the  deponent  swore 
to  his  bdief,  that  the  tenant  kept  out  of  the  way  to  avoid  being 
served  ^ 

Where  the  tenant  is  not  on  the  p'cmises,  a  distincticMi  is 
taken  between  cases  where  he  has  acitutUy  abandoned  them, 
and  where,  though  he  has  ceased  to  occupy  them,  he  still  retains 
virtual  possession.  In  the  former  case,  the  lessor  must  pro- 
ceed as  upon  a  vacant  possession  s  ;  in  the  latter  he  must  pro- 


*  Anon.  9  Chit.  179.  293. 

^  Doe  d.  Tacker  tk  Bos,  1  Hair.  *  Anon.  1  Chit.  605,  n. 

&  WoU.  671.  '  Doe  d.  Jones  v.  Roe,  1  Chic 

*  Roe   d.    Fenwidi    v.    Doe,    3  213. 

Moore,  57S.  »  See  w»/f,  856. 
^  Fenn  d.  Buckle  v.  Roe,  1  N.  R. 
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Old k^m^ouywwjf  alter  faaxriBg  effieoted  Ae.  best  Mr- 

liceifflbedednitiaa  in  Us  pow«r»*     Whne  .jMrt  of  the 

pnpotf  eoMrted  of  three  unfiiiBkad  ho«te%  which  were 

■taDirtedt  and  tiuie  was  no  property  in  them ;   the  eonrt 

Ud tint  tkplaintiff  Aeuld  proceed  as  on  a  Tacnnt  povea- 

aiB^  Soakre  the  tenant  locked  up  the  honae  and  quitted  it «. 

Bat  vdaK  the  lenee  of  a  pnbli&*hoiiae  removed  with  hia 

My  to  aiother  hoose,  leaving  beer  in  the  cellar,  it  waa 

beU  tint  proceedings  could  not  be  taken  as  on  a  vacant  pos- 


^^ifovntof  the  deceaa^  tenant  remains  in  posses-  Where  s 
an,  ife  jiiaintifF  ought  to  endeavour  to  get  possession ;  and  ^u^^^ 
i^he  Knu,  nidi  servant  may  be  treated  as  tenant,  and  the  on  the  pro- 
tiedintkB  nsy  be  served   on  him  as  such,  and  if  he  doea 
Bot  icsiit,  the  lessor  may  treat  it  as  a  vacant  possession  *» 
Wboe  ik  pnmises  consisted  of  a  mansion,  and  four  small 
^''^wi  in  a  yard,  in  one  of  which  a  man  resided,  who  waa 
?M  there  to  take  care  of  the  premiaes,  the  court  refused  a 
■fldoi  t»  ntke  a  service  on  him  good,  but  recommended  to 
^  phJBtiff  to  affix  a  declaration  on  the  empty  houses,  and 
t^  to  iMTe  (hat  it  be  deemed  a  good  service  ^ 

^<>woB  the  exeoutova  of  the  late  tenant  in  possession  is 

^if  it  does  not  appear  that  they  were  the  tenants  in  pos« 

*"i^^    Strvioe  on  a  person  appointed  by  the  Court  of 

^^nottij  ts  manage  an  estaite  for  an  infant,  is  insufficient  K 

^  ctnt  granted  a  rule  nisi  to  make  the  service  of  the 

^''^^os'Uittthe  derk  of  a  public  body  (who  was  directed 

''^  ^  ffohud  by  an  act  of  parliament)    good  service  K 

A  ahsDcr,  who  does  not  pay  rent,  is  an  occupier  on  whom 

*"**  of  u  ejectment  is  good  K 


'  Vooit  Land.  &  Tea.  794.  '  1  Tidd*8  Pnc.  443. 

^  I^iScbeveU  «.  Rm,"^  C.  M.  «  Doe  d.  Paul  v.  Hunt,  1  Chit. 

^f-^  3Do«rL(i91.  lid. 

'  Aw  d.  DttKiigtoa  (Lmd)  v.  ^  Ooodtitle  d.  Roberts  ci.  Badtiilei 

I ^KBgvtb  D«m  S  Stm.  1064.  •  Anen.  2  Chit.  181. 

'  Ooed.  Atkint  p.  Boe,  2  Chitt.  ^  Gulliver  v.  Swift,  2  Ld.  Kea. 

J7>.  fill.    , 
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Where  the  lervice  was  upon  a  person  who  swore  that  hei 

was  not  in  possession  of  any  part  of  the  premises,  the  courtj 

ordered  his  name  to  he  struck  out  of  the  appearance  and  con-| 

sent  rule,  upon  his  undertaking  to  permit  execution  to  issuei 

for  any  part  of  which  it  might  turn  out  he  was  in  possessioa^j 

Service  on  the  lessee  of  premises  which  he   usually  under- , 

let  to  weekly  tenants^  hut  which  had  heen  unoccupied  for  some 

time,  was  held  good,  for  he  might  he  considered  as  the  tenant 

in  possession  ^. 

When  the        The  delivery  of  a  declaration  to  an  agent  of  a  tenant  in 

abrraiL"      possession,  who  had  resided  abroad,  and  fixing  a  copy  on  the 

senrioe  on     premises,  has  heen  held  sufficient  to  entitle  the  plaintiff  to 
his  agent  is  •  -n 

sufficient,  judgment  against  the  casual  ejector  ^*  But  service  on  an  agent 
of  a  tenant,  who  was  within  the  kingdom^  was  held  not  to  be 
sufficient  even  for  a  rule  nisi^  for  the  tenant  himself  might 
have  been  served  \  And  a  rule  for  judgment  against  the  casual 
ejector  was  refused,  where  it  had  been  served  on  an  agent  of 
a  mortgagor  on  the  premises,  and  on  his  clerk  at  another 
place;  for  it  did  not  appear  that  the  mortgagor  himself  might 
not  have  been  served  ^.  So  service  on  the  attorney  of  the  mort- 
gagee in  possession,  who  undertook  to  appear  for  the  latter, 
was  held  insufficient,  without  an  acknowledgment  by  the  mort- 
gagee '. 

Service  on  the  wife  of  the  son. of  the  tenant  on  the  pre- 
mises, was  held  to  be  sufficient  to  grant  a  rule  fusi^  where  it 
appeared  that  the  tenant  was  in  America,  and  that  his  son 
managed  his  business  s^.  Rule  for  judgment  against  the 
casual  ejector  was  refused,  where  the  house  was  found  sbat 
up  three  days  before  the  term,  and  the  declaration  was  fixed 
on  the  door,  it  appearing  that  the  tenant  was  in  the  habit 
of  shutting  up  the  house  and  staying  away  for  several  days 

*  Doe  d.  Snape  v,  Snmpe,  2  C.  &      W.  &  Dav.  49. 

J.  214.    1  DowL  314.  *  Doe  d.  Sturch  v.  Roe,  1  Bar. 

0  Doe  d.  Hayne  v.  Roe,  1  W.  W.  &  WolL  672. 

&  Dav.  72.  f  Doe  d.  Collins  o.  Roe,  1  Ik^l 

*"  Doe  V.  Roe,  4  B.  &  A.  663.  613. 

Doe  d.  Treat  v.  Roe,  1  H.  &  W.  ■  Doe  d.  Potter  v.  Roe,  1  HodgeS) 

526 .  316. 

*  Doe  d.  Tomkins  v.  Roe,  1  W. 
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togedier;  it  not  lia?iiig  appeared  that  the  tenant  kept  out  of 
tbe  way  to  avoid  service  K 

Service  by  nailing  the  declaration  on  the  bam-door  of  the 
premises,  in  which  bam  the  tenant  had  occasionally  slept,  there 
being  no  dwelling-house,  and  the  tenant  not  being  found  at  his 
residence,  was  held  to  be  good  \ 

If  there  be  several  tenants  in  possession,  the  declaration  Where 
aimiild  be  served  on  each  of  them  ®.  It  has,  however,  been  geYend^ 
held,  that  service  on  one  of  two  joint-tenants  was  good  for  tenants, 
both^.  And  where  the  service  was  on  one  of  three  tenants 
in  possession,  but  the  affidavit  did  not  state  them  to  be 
joiot-tenants,  a  rule  fim  was  granted  ^  Service  on  one 
of  two  joint-tenants,  who  were  also  partners  in  trade,  will 
entitle  the  plaintiff  to  a  rule  nisi  only^  Service  on  one 
of  several  partners  in  a  firm,  who  were  tenants,  is  good  s. 
Bat  service  on  an  under-tenant  of  part  of  the  premises, 
cannot  be  considered  as  service  on  a  joint-tenant  \  So 
where  three  sisters  lived  together,  and  there  was  service 
on  one  of  them  by  delivery  to  the  other  two  the  day  before 
tenn  commenced,  the  court  granted  a  rule  nisiK  If  one 
part  of  the  premises  be  vacant,  and  the  other  in  the  occu- 
pation of  a  tenant,  it  is  sufficient  to  serve  a  copy  of  the 
declaration  on  the  tenant  who  occupied  the  one  part,  and  affix 
another  copy  on  die  door  of  that  part  which  was  vacant  K 
Service  on  one  only  of  two  tenants,  who  said  that  the  other 
was  only  his  servant,  is  good '.  But  service  on  the  wife,  or 
wrvant  of  one  of  several  joint-tenants,  is  ^ot  good  service 
oponall™. 

When  two  or  more  tenants  are  in  possession  of  the  pre- 


*  Doe  d.  Roapel  v.  Roe,  1  Harr. 

'  Doe  d.  Tomkins  v.  Row,  1  W. 

&WoIL8«7. 

W.  &  Dav.  49. 

^  Fenn  d.  Buckle  e.  Roe,  1  N.R. 

^  Doe  d.  Childers  r.  Roe,  2  H.  & 

Stt. 

W.  121. 

"  K  N.  P.  98. 

'  Doe  d.  Grimes  v.  Roe,  1  Harr. 

'  Doe  d.  Williamson  v.  Roe,  10 

&  WolL  369. 

Hoore,4a3L 

^  Doe  d.  Evans  v.  Roe,  4  Moore, 

*  Right  d. V.  Wrong,  2 

469. 

Clutt.176. 

»  1  W.  W.  &  Dav.  75. 

'  Doed.  Field  v*  Rowe,  2  Chitt. 

""  Doe  V.  Godlin,  Woodf.  by  Harr. 

174. 

788.    Anon.  1  Chitt.  121. 
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Riiseiy  and  k  appetfrs  tlliU  one  only  has  been  aerved  widi  die 
declaration,  the  court  will  grant  the  oonnnon  nde  aganst  the 
party  serTed,  and  a  rule  fti«t  against  the  other  parties;  hot  if 
the  affidavit  does  not  shew  such  possession,  the  nde  will  be 
refused  against  all  bat  those  actually  served*. 
When  the        Where  ejectment  was  brought  Ibr  a  house  which  was  rented 
^^1^^^      by  the  parish,  for  the  accommodation  o£  the  poor,  service  on 
the  pariah,    the  churchwardens  and  overeeers  was  held  to  be  sufficient  ^ 
In  ejectment  for  a  diapel,  the  service  nay  be  on  the  chspd- 
wardens,  or  on  the  persona  to  whom  the  ke]^  are  intrusted  ^. 
Lunatic.  Where  the  tenant  is  a  lunatic,  service  should  be  on  his  coin- 

nuttee,  and  not  upon  the  servant  ^.     Where  service  was  on  die 
person  who  had  the  care  of  the  tenant,  who  was  a  lunatie, 
and  the  management    of  his  affidrsy  it  was  considered  suf- 
ficients 
SeiTice  When  the  service  is  good  for  part,  and  bad  for  part,  the 

pl^,  lessor  may  recover   those  pi«mises  for  which  the  service  is 

good;    but  if  he  pnMseed  for  all,  and  obtain  possession  by 
means  of  a  judgment  against  die  casual  c^ctor^  the  ooiutwiU 
compel  him  to  make  restitution  of  that  part,  for  which  the  ser- 
vice was  bad  t 
At  what  Formerly  the  declaration  must  have  been  delivered  hefbre 

dedaration  ^^  essoign  day  of  the  term  in  which  the  notice  was  given  to 
UYmd^^^'  appear,  otherwise  the  plaintiff  could  not  have  judgment  till  die 
next  term ;  but  now,  by  a  general  rule  of  all  the  courts,  declara- 
tions in  ejectment  may  be  served  before  the  '^  first  day  of  any 
term ;  and  diereupon  the  plaintiff  shall  be  entitled  to  judgment 
against  the  casual  ejector  in  like  manner  as  upon  dedaia- 
tions  served  before  the  essoign  or  first  general  return 
day."K 


*  Adams,  237.  2  Chitt.  183.      2  SelL  Prac.  17^ 
^  IcU  237.    Tapper  d.  Moreen  e.  Adams,  242. 

Doe,  Barnes,  181.  '  Id. 

""  Adams,  238.    Run.  136.  ■  B.  Gen.  T.  T.  1 W.  IV.  n^  & 

*  Anon.  Loft.  461.  2  B.  &  Ad.  789.    7  Bing.  78^    ^ 

*  I>oe  d.  Lord  Aylesbury  v.  Roe,  C.  &  J.  472. 
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SECTION  IX. 

OF    THE    AFFIDAVIT   OF   8UtVICB« 

Vsis  the  declaration  has  been  served,  an  affidavit  of  the  ser- 
nee  most  be  made  by  the  person  who  served  it,  or  by  a  person 
Hio  saw  it  served  and  heard  it  explained  to  the  tenant  in  pos- 
session in  order  to  obtain  judgment  against  the  casual  ejec- 
tor ^    Eat  when  the  circumstances  of  the  case  are  special,  the 
usual  coarse  is  to  move  for  a  rule  to  shew  cause  why  the  service 
should  not  be  deemed  good.     This  motion  may  be  made  even 
be^  t&e  service,   on  an  affidavit  stating  the  circumstances 
tbt  are  &ely  to  occur,  and  applying  for  a  rule  to  shew  cause 
vbj  service  of  such  a  nature  should  not  be  sufficient  ^. 

Tbe  affiidaTit  may  be  sworn  before  a  judge  or  a  commis-  Requisites 

Ronet,  and  it  is  no  objection  that  the  commissioner  is  clerk  to  ?^  .  *      ' 

attoney  who  makes  the  application  ^.      It  may  be  made  even 

^K&re  the  attorney  in  the  cause  ^.     It  must  be  entitled  in  the 

caase  azid  with  the  name  of  the  casual  ejector  ®.     The  same 

/■xtKoiarity  is  not  necessary  in  the  title  of  an  affidavit  as  in  a 

it  is  sufficient  to  state  the  names  of  the  lessors  and 

tfce  fhmc  of  the  demises  ^     Therefore  where  the  lessors  of 

pbintiffwere  described  in  the  declaration  as  executors,  it 

■keU,  that  the  affidavit  might  not  notice  their  character  in 

1^  name  of  the  cause  s.     An  affidavit  intituled  ''Doe, 

w  deoiie,  ic.,**  instead  of  "  demises,"  with  the  declaration 

wheld  goodK    But  an  affidavit  intituled   ''Doe 

'"•  ^^f"  omktmg  the  lessor's  name,  was  held  bad,  though  the 

^^duaikm  was  annexed  K 


Gsodtide  L  Wanklen  v.  Bad-  *  Doe  d.  Grant  v.  Roe,  1  W.  W. 

^  2  B.  &  P.  120.    Where  an  &  Dav.  6a 

^Urit  was  jointly  uMide  by  the  ^  Doe  d.  Cooper  v.  Roe,  2  Y.  & 

wjbo  lerred  the  declaration  Jer.  284. 


"^  tbe  booaekeeper  of  the  tenant,  *  Anon.  2  Chitt.  181. 

^tltehomeke^er,  stating  that  she  '  I>oe  d.  Banks  v.  Roe,  1  Mur.  & 

^  defivered  it  to  the  tenant,  the  H.  3. 

out  granted  a  rule  nut.    Doe  v.  '  Doe  d.  Jenks  v.  Roe,  2  Dowl. 

^<«.  2  DowL  198.  55. 

^Adams,  243.     Methold  r.  No-  *"  Doe  d.  Walters  v.  Roe,  I  W. 


I  n.  290.    GuIDTer  v.  Wag.     W.  &  Dav.  75. 
'^>  id.  317.  *  /* 
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What  the 

affidavit 

muststatai 


It  should 
BUtethat 
the  nature 
of  the  de- 
daration 


The  title  of  the  affidavit  is  sufficient  if  it  contains  the  names  of 
all  the  lessors,  without  stating  the  demises  with  the  same  particu. 
larity  as  in  the  declaration  K  The  affidavit  must  he  clear  and  posi- 
tive ;  unless  when  the  service  is  executed  under  special  circum- 
stances, it  should  state  positively  that  the  person  served  was  the 
tenant  in  possession.  An  affidavit  of  service  on  A.  ^.,  tenant  in 
possession,  or  his  wife,  has  heen  held  to  be  insufficient  \  It  has 
been  held,  however,  that  an  affidavit  of  service  on  a  person 
whom  the  deponent  believed  to  be  the  tenant  in  possession  was 
sufficients^.  But  an  affidavit  which  stated  that  the  deponent 
believed  that  the  party  served  held  the  premises  which  were 
sought  to  be  recovered  under  a  lease,  and  that  she  did  not 
underlet  them,  was  held  to  be  insufficient  ^.  So  was  an  affida- 
vit that  he  served  the  person  in  possession  *.  So,  that  he 
served  the  occupier  ^  So  was  an  affidavit  that  he  served  tbe 
wives  of  A,  and  iS.,  who,  or  one  of  them,  were  tenants  in  pos- 
session s.  The  affidavit  must  not  qualify  the  possession  of 
the  tenants  in  possession,  by  stating  the  service  to  be  on  them 
as  executors  K  The  affidavit  of  service  on  an  administratrix 
must  state  that  she  is  tenant  in  possession,  and  that  the  property 
is  leasehold,  the  presumption  of  law  being  that  it  is  freehold  ^ 

In  an  affidavit  in  the  case  of  a  vacant  possession,  where  one 
copy  of  the  declaration  was  sworn  to  have  been  fixed  on  the 
premises,  and  another  served  on  the  lessee,  but  not  on  the  pre- 
mises, it  ifr  necessary  to  state  that  such  lessee  was  tenant  in 
possession  at  the  time  of  such  service  K  The  affidavit  must 
also  state  that  the  notice  was  read  or  explained  ^  But  if  the 
tenant  says  he  understands  the  nature  and  object  of  the  service, 


plained. 


*  Doe  d.  Banks  o.  Roe,  1  Mur.  & 
Hur.  3. 

^  Birkheck  o.  Hnghes,  Barnes, 

173^ 

'  Doe  d.  Oeoi^  «.  Roe,  3  DowL 
22 ;  hut  see  Doe  v.  Badtitle,  I  Chitt. 
215,  eontrom 

*  Doe  d.  Talhot  «.  Roe,  1  H.  & 
W.  367. 

*  Doe  d.  Robinson  o.  Roe,  1  Ch. 
1110.  Doe  d.  Oldham  r.  Roe,  4 
Dowl.  714. 


'  Doe  d.  Jadcaon  e.  Roe,  4  DoirL 
609. 

*  Harding  d.  Baker  o.  Orsen- 
smith.  Bar.  174. 

^  Doe  VL  Roe,  2  Tyr.  168.  2  C 
&  J.  46. 

'  Doe  d.  Rigby  «.  Roe,  1  H.  & 
W.  368. 

^  Doe  d.  Seebrook  r.  Roe,  4 
Moore,  360. 

>  Doe  r.  Roe,  1  DowL  428. 
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it  wfflkaftcMiit,  without  any  statement  of  the  reading  or  ex» 
pfuM'.  A  rule  am  was  granted,  where  it  appeared  from 
flrnEBsODoes  that  the  parties  widerstood  the  contenu  of  the 
Mmam,  dimigh  the  affidavit  did  not  state  that  it  was  ex« 
pluxdtotliem^    So,  where  the  declaration  was  pat  through 
m  iroQ  gntii^  to  the  defendant,    who  was  in  Newgate  ®. 
So  wbere  the  dedaration  was  put  on  a  table  before  the  de- 
fendant, bat  could  not  be  delivered  to  him,  as  the  defendant's 
«m  prereoted  the  person  from  servii^  it^.    Service  on  the  wife 
on  tk  pKfflbes,  and  reading  over  the  notice  without  explaining 
itilusheaiMd  sufficient*.   Where  the  service  was  on  the  ser* 
nst  (^^  tenant,  and  the  affidavit  did  not  state  that  the  nature 
of  it  wexjdained  to  her,  a  rule  nisi  only  was  granted  in  the 
&st  iostace  1  A  refusal  by  the  party  served  to  hear  the  read- 
iag  or  explanation,  is  equivalent  to  a  performance  of  that  acts* 
If  tbe  xrnce  he  on  the  wife,  the  affidavit  must  state  that  it  Affidavit  of 
W2S  OD  the  premises  or  at  the  husband's  house,  or  that  the  hus-  ^^^  ^ 
band  and  wife  were  living  together  K    If  the  service  be  on  a  aervant 
^^maot,  or  third  person^  the  affidavit  must  state  that  the  ser« 
via  was  QQ  the  premises,  and  that  the  tenant  had  acknow- 
^^  the  receipt  of  the  declaration,  or  had  been  aware  of  the 
^«TTke  before  the  first  day  of  the  term  K 
^Ixre  no  person  is  in  the  house,  and  the  service  is  effected  When  no 


in 


bj  fisag  die  dedaradon  on  the  premises,  the  affidavit  must  JJJJ^^^ 
sute  d«pQiient*i  belief  that  the  tenant  had  absconded  to  avoid 
the  serfice^;  diat  the  deponent  had  searched  for  the  defendant, 


'Aw^JoDM  «.  Roe,  IDowL 
«1&  Dm  d.  Tbompion  v.  Roe,  2 
^^IML  Doed.  Qaintin  v.  Roe, 
^^  344.  Boe  d.  Stone  «.  Roe, 
iHdgo,  14   Doe  d.  Downes  v. 

*  AsdiL  2  Chitt.  184. 

'  Vrigfct  d.  Baylev  v.  Wrong,  % 

OtLlSS. 

'Aooii.2Chitt.185. 
'IVttv.Boe,2Do«rL  199. 
'  Anon.  2  Chitt.  182. 
'I>wd.QeQige9.  Roe,  3  DowL 

^OL.  II. 


541. 

^  Doe  d.  Briggt  v.  Roe,  2C..&  J. 
202.  0oe  d.  Wiltiams  v.  Roe,  2 
DowL  89.  Doe  d.  Morland  v.  Bay- 
Hit,  6  T.  R.  765.  Jenny  d.  Preston 
r.  Cutti,  1  N.  R.  30& 

*  Doe  0.  Roe,  1  D.  &  R.  563. 
Doe  d.  Tindall  v.  Roe,  2  Chitt.  180. 
Roe  d.  Hambrook  9.  Doe,  14  East, 
441.  See  Reg.  Oen.  T.  T.  1  W.  IV. 
onfo,  89& 

^  Doed.  Loweo.  Roe,  i Chit  505. 
Doe  d.  Batson  r.  Roe,  2t<f.  176. 
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had  used  due  means  to  find  him  out,  and  could  not  find  him ; 
and  that  a  copy  was  left  as  well  as  affixed  on  the  premises*. 
An  affidavit  stating  that  the  tenant  had  left  the  premises,  but  not 
stating  that  tlie  lessor  did  not  know  where  he  was,  was  held  to 
be  insufficient  \ 


SECTION  X. 

JUDGMENT  BT  DEFAULT. 


Whea  the     If  the  tenant  or  landlord  does  not  appear  in  due  time  pursuant 

^^^^'^SJL*  to  the  notice  affixed  to  the  declaration,  and  enter  into  the  com- 
nuty  move  ' 

forjndg-  mon  rule  to  confess  lease,  entry,  ouster  and  possession,  the 
against  the  plaintiff  may,  upon  an  affidavit  of  service,  as  previously  alluded 
cmaX  ^^  move  for  judgment  against  the  casual  ejector  by  de&ult, 

which,  except  when  the  service  is  made  under  special  circum- 
stances, is  a  motion  of  course,  requiring  only  the  signature  of 
counsel.  The  time  for  making  this  motion  depends  upon  the 
locality  of  the  premises,  and  the  time  when  the  notice  requires 
the  defendant  to  appear.  In  the  King's  Bench,  if  the  premises 
are  situated  in  London  or  Middlesex,  and  the  notice  requires  the 
tenant  to  appear  on  the  first  day,  or  within  the  first  four  days 
of  the  next  term,  the  motion  for  judgment  against  the  casual 
ejector  should  regularly  be  made  in  the  beginning  of  that  tenn ; 
and  then  the  tenant  must  appear  within  four  days,  inclusive, 
after  the  motion,  or  the  plaintiff  will  be  entitled  to  judgment 
If,  however,  the  motion  be  deferred  until  the  latter  end  of  the 
term,  the  court  will  order  the  tenant  to  appear  in  two  or  three 
days,  and  sometimes  immediately,  that  the  plaintiff  may  proceed 
to  trial  at  the  sittings  after  term ;  but  if  the  motion  be  not 
made  before  the  last  four  days  of  the  term,  the  tenant  need  not 
appear  until  two  days  before  the  essoign  day  of  the  subsequent 
term.  In  the  Common  Pleas,  if  the  premises  are  situated  in 
London  or  Middlesex,  and  the  tenant  has  notice  to  appear  in 
the  beginning  of  the  term,  judgment  against  the  casual  ejector 

•  Doe  d.  Tarluy  r.  Roe,  1   Ch.         »>  Anon.  1  Ch.  6M. 
50C.    Anon.  2  Ch.  177. 
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mot  he  moved  for  within  one  week  next  after   the   first 

(hraTefaj  Michaelmas  and  Easter  term,  and  within  four 

dtp  oat  titer  the  first  day  of  every  Hilary  and  Trinity 

iaii;  oeqM,  it  seems,  when  the  tenant  has  absconded,  and 

tiepmeedingi  are  upon  the  statute  of  4  Geo.  II.,  and  then 

tk  tDodoo  nay  be  made  at  any  time  during  the  term ;  because 

the  rale  of  12  Car.  II.  relates  only  to  declaradons  in  ejectment 

KrrediipoD  tenants  in  possession  *. 

If  outRiD  b  aDowed  to  elapse  between  the  service  and  the 

nodoB  ftr  judgment,  a  rule  iitn  only  can  be  granted ;  for  the 

put?  BSf  lure  searched  the  office  to  see  if  judgment  was  ob* 

tuMd^jgiiosthim  in  the  term  after  the  notice,  and  finding  it 

ns  DOC,  he  may  suppose  the  proceedings  were  at  an  end  \ 

^Hko  the  premises  are  situated  elsewhere  than  in  London  or 

Middksex,  ofr  being  situated  in  the  latter  places^  the  notice  is 

to  appear  ^esmii/jf  of  the  term,  judgment  must  be  moved  for 

IB  aO  the  courts  during  the  term  in  which  the  notice  is  griven  to 

>ppes;  and  the  appearance  must  be  entered  within  four  days 

aext  after  the  expiration  of  such  term,  whether  it  be  an  issuable 

tens  cr  Dot  ^    But  when  the  action  is  brought  under  the  pro- 

^^BOB  of  1  W.  IV.  c.  70.  s.  36,  the  tenant  must  in  all  cases 

eoter  hb  ^pearance  within  ten  days  afVer  the  delivery  of  the 

decbadoD. 

^  the  expiration  of  the  rule  for  judgment,  the  plaintifT 
°ByagB  jodgsient  against  the  casual  ejector,  and  immediately 
*K  out  t  writ  of  possession,  and  execute  it  in  term  or  vaca- 
^  '  Bat  judgments  against  the  casual  ejector  irregularly  When 
obujaed,  irfll  be  set  aside  as  a  matter  of  course,  and  where  J|^f£J^^ 
^  b^e  been  regularly  obtained,  the  courts  will  set  them  casual 
^^  eren  after  execution  executed,  upon  an  affidavit  of  merit  ^  ^^ 
^  other  cbrcumstances  which  they  may  deem  sufficient  *.  ^^* 

"Hie  ooort  set  aside  a  regular  interlocutory  judgment  (signed 

'  A^m,  248.     Beg.   Trin.  32  *  Reg.  Oen.  4  B.  &  A.  630.   2  B. 

^H  C  B    Doe  d.  Lawford  r.  &  B.  706.    ButteeDoe  d.  OreaTes 

^  1  Ksg.  N.  C.  16L  «.  Roe,  4  Dowl.  88,  where  it  was 

^  Doe  d.  WUaoa  v.  Roe,  4  Dewl.  held  that  thispractioe  applies  to  ooun- 

^    Doe  d.   Thring  v.  Roe,  3  try  causes  only, 

^tt,  13.   And  the  rale  is  the  «  Tidd,  N.  Prac  82?. 

■sc  in  dw  Exdieiiiier.    Reeve  v.  *  Adams,  262.    Doe  e.  Hodges, 

^  1  Gile,  U.  4  D.  &  R.  383. 

o2 


904  XJECTMEMT.  [cHAP.  XI. 

for  want  of  appearance)  and  writ  of  possession  executed,  on  an 
affidavit  hj  the  attorney,  for  the  kindlord  and  tenant,  that  he 
had  received  instructions  for  entering  an  appearance,  but  had 
neglected  it,  owing  to  matters  personally  affecting    himself, 
which  had  prevented  his  attending  to  it  *.     And  an  averment 
in  the  affidavit,  that  the  deponent  believed  the  parties  to  have 
a  good  defence  to  the  action,  was  held  to  be  sufficient  without 
adding  "  on  the  merits"  ^    The  court  wiU,  in  some  cases,  in 
the  exercise  of  their  discretion,  set  aside  a  judgment  against 
the  casual  ejector  on  terms,  where  the  tenant  has  neglected 
to  give  notice  to  the  landlord  <^.    But  where  judgment  and 
execution  in  ejectment  was  regularly  obtained  without  collusion 
with  the  tenants  in  possession,  the  court  refused  to  set  it  aside 
at  the  instance  of  a  party  who  stated  that  he  was  landlord 
of  the  premises,  and  had  not  received  any  notice  of  the  declara- 
tion in  ejectment  ^.     Yet  in  a  more  recent  case,  after  a  writ  of 
possession  executed,  and  an  action  for  mesne  profits  commenced, 
the  court  set  aside  the  judgment  and  execution  on  payment  of 
all  the  costs  incurred,  at  the  instance  of  the  landlord,  who  bj 
the  mistake  of  his  wife  had  not  had  the  copies  of  the  declara- 
tion, which  had  been  served  on  his  tenants,  delivered  to  him  ^ 
The  regular  mode  of  setting  aside  such  judgments  is  by  rule 
of  court,  for  the  party  having  obtained  the  judgment  to  give  up 
the  possession  ;  but  if  the  circumstances  of  the  case  require  it, 
the  courts  will  order  a  writ  of  restitution  to  be  issued  ^, 


*  Doe  d.  Shaw  t;.  Roe,  13  Price,  ^  Doe    d.    Martm    v.    Roe,    1 

2G0.  Hodges,  223.     1  Soott,  181.    And 

^  id.  see  Qoodtitle  o.  B^ltitle,  4  Taunt. 

"  Doe  d.   Troogbton  t?.  Roe,  4  820. 

Burr.  1998.     Doe  d.  Grocers*  Co.  o.  *  Doe  d.  Butler  v.  Roe,  2  H.  & 

Roe,  5  Taunt.  206.    Doe  d.  Ingram  W.  130. 

o.  Roe,  11  Price,  507.  Doe  d.  Mey-  '  Adams,  252.     Davies  d.  Porey 

rick  V,  Roe,  2  C.  &  J.  682.  v.  Doe,  2  Bl.  892. 
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1. — Wko  may  appear. '\  Haying  considered  the  course  to  be 
pursued  l>y  the  plaintiff  when  no  appearance  is  entered,  pur« 
siiant  to  the  notice  subscribed  to  the  declaration,  we  shall  now 
treat  of  the  parties  who  may  appear,  and  of  the  moderof  pro- 
ceeding when  the  action  is  defended. 

We  have  seen  that  the  tenant  in  possesion  is  the  party  on 
wlunn  the  declaration  must  be  served;  and  as  it  frequently 
happens  that  such  tenant  is  an  under-tenant  to  some  other 
person,  to  whom  such  service  can  afford  no  information  of  the 
proceedings^  and  even  if  the  landlord  had  notice,  according  to 
the  ancient  practice  he  was  not  permitted  to  defend ;  whereby 
great  inconvenience  was  occasioned  to  landlords  when  the  tenants 
either  through  negligence  or  fraud  omitted  to  appear  them- 
selves ;  to  remedy  which  it  was  enacted  by  %  Geo.  II.  c.  19.  s.  a  tenant 
12,  •*  that  every  tenant  on  whom  a  declaration  in  ejectment  shall  **^  ^^^'th 
be  served,  shall  give  notice  thereof  to  his  landlord,  imder  the  a  dedara- 
penalty  of  forfeiting  the  value  of  three  years*  improved  or  rack  ^ye  notice 

rent  of  the  premises  to  the  landlord  ;  to  be  recovered  by  action  thereof  to 
_ ,  ,  "^  his  land- 

ofdebt."»  lord. 

And  sec.  18.  enacts,  "  that  it  may  be  lawful  for  the  court  in  Appear- 

which  an  ejectment  is  brought,  to  suffer  the  landlord  to  make  lan^l^ 

iunuelf  defendant,  by  joining  with  the  tenant,  in  case  he  shall 

appear;    but  in  case  such  tenant  shall  refuse  or  neglect  to 

appear,  judgment  shall  be  signed  against  the  casual  ejector  for 


*  This  provision  extends  only  to 
aiei#here  the  ejectments  are  in- 
ooDsittent  with  the  landlord's  title. 
Therefore  it  does  not  apply  to  an 
Qectment  by  the  mortgagee  against 
&  mortgagor.  Buckley  v.  Buckley, 
1  T.  R.  647.  The  improved  or 
ra^  rent  here  mentioned,  is  not  the 


rent  reserved,  but  such  a  rent  as  the 
landlord  and  tenant  might  fairly 
agree  on  at  the  time  of  delivering 
the  declaration  in  ejectment,  in  case 
the  premises  were  then  to  be  let. 
CrodLer  v.  Fothergill,  2  B.  &  A. 
652. 
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Who  may 
defend  M 


want  of  such  appearance ;  but  if  the  landlord  shall  desire  to 
appear  by  himself,  and  consent  to  enter  into  the  like  rule  that 
by  the  course  of  the  court  the  tenant  in  possession,  in  case  he 
had  appeared,  ought  to  have  done,  then  the  court  shall  permit 
the  landlord  to  do  so,  and  order  a  stay  of  execution  upon  such 
judgment,  against  the  casual  ejector,  until  they  shall  make  fur- 
ther order  therein."  *  In  the  construction  of  this  section,  the 
word  landlord  is  extended  to  all  persons^  claiming  title  con- 
sistent with  the  possession  of  the  occupier ;  thus  a  devisee  \u 
trust,  waa  permitted  to  defend  ^;  so  an  heir  was,  where  the 
ancestor  under  whom  he  claimed  had  obtained  the  same  rule 
just  before  his  death  ®.  So  was  a  mortgagee  along  with  the 
mortgagor  ^.  But  if  the  mortgagee  is  not  interested  io  the 
result  of  the  suit,  the  court  will  not  allow  him  to  defend  *. 

Where  a  landlord  defrayed  the  costs  of  defending  an  eject* 
ment  in  the  name  of  an  illiterate  tenant,  who  gave  a  rehtuU 
of  the  plea  and  cognovit  of  the  action,  the  court  set  aside 
the  retraxit  and  cognovit,  and  permitted  the  landlord  to  de- 
fend ^ 

A  third  person  cannot  defend  as  landlord,  where  it  appears 
that  the  tenant  in  possession,  came  in  as  tenant  to  the  lessor  of 
plaintiff*,  and  paid  rent  to  him,  under  an  agreement  which  has 
expired  s.  If  a  party  should  be  admitted  to  defend  as  landlord, 
whose  title  is  inconsistent  with  the  possession  of  the  tenant,  the 
lessor  of  the  plaintiff  may  apply  to  the  court,  or  to  a  judge  at 
chambers,  and  have  the  rule  discharged  with  costs  ^.  Where, 
upon  an  ejectment  against  the  tenant  in  possession,  who  came 
into  possession  as  tenant  of  the  lessor  of  the  plainti£^  a  third 
person  having  an  adverse  title,  entered  into  a  consent  rule  to 


*  Even  before  the  paaaing  of  this 
act  the  lan^^rd  might  have  defended 
along  with  the  tenant;  and  it  is 
said  that  he  might  defend  done* 
without  joining  the  tenant.  Fair- 
claim  d.  Fowler  V,  Shamtitle,  3 
Burr.  1301. 

^  LoTelock  d.  Norris  v.  Dancaster, 
4  T.  R.  123.  But  not  if  he  be  a 
Mf/»«  que  trusty  and  out  of  posses- 
sion.   1<L 

'  Doe  d.  Heblethwmite  v.  Roe,  3 


T.  R.783. 

^  Doe  d.  Tilyard  o.  Cooper,  8  T. 
R.  646. 

*  Doe  d.  Pearson  v.  TiMy  6  Bin^* 
613.    4M.&P.437. 

'  Doe  d.  Lm^e  o.  Franklin,  7 
Taunt.  9.     1  Chit.  390. 

■  Doe  d.  Knight  v.  Smythe,  4  M. 
&  S.  347. 

^  Doe  d.  Harwood  v.  Lippenoott, 
Adams,  260. 
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defend  as  landlord,  the  coart  discharged  the  consent  rule  with 
costs*. 

The  motion  to  admit  the  landlord  to  he  defendant,  instead  of 
the  tenant,  ought  regularly  to  he  made  hefore  judgment  is 
signed  against  the  casual  ejector  hy  the  opposite  party ;  and  if 
it  be  delayed  until  after  that  time,  the  court  will  grant  the 
notion,  or  not,  at  their  discretion  \ 

The  appearance  should,  in  all  cases,  he  entered  of  the  term  When  an 
mentioned  in  the  notice  (unless  it  he  a  country  cause).    Where  s^^JdJbw^ 
the  notiee  was  to  appear  in  Hilary  Term,  and  the  tenant  entered  euterad. 
an  appearance  in  Michaelmas  Term,  and  did  nothing  farther, 
and  the  plaintiff's  lessor,  finding  no  appearance  of  Hflary 
Terai,  signed  judgment  against  the  casual  ejector,  the  court 
held  the  judgment  regular,  but  afterwards  set  it  aside  upon 
payment  of  costs,  to  try  the  merits  ^. 

In  all  country  ejectments,  in  the  King's  Bench  or  Common 
Pleas,  which  shall  be  served  before  the  first  day  of  any  Mi- 
chaelmas or  Easter  term,  the  time  for  the  appearance  of  the 
tenant  in  possession,  must  be  within  four  days  afler  the  end  of 
such  Michaelmas  or  Easter  term,  and  not  be  postponed  till  the 
fourth  day  afler  the  end  of  Hilary  or  Trinity  terms  respect- 
ively following  ^,  But  in  the  Exchequer,  where  country  eject- 
ments are  moved  for  in  terms  not  issuable,  the  defendant  is  en- 
tided  to  four  days'  time  afler  the  next  issuable  term,  to  ap- 
pear*. 

2. — The  consent  rule.']    It  has  been  shewn  that  the  tenant  ^  How  an 
may  appear  and  defend  the  action  alone,  or  jointly  with  his  ^^!|f^'^^ 
landlord ;  or  that,  if  the  tenant  refuse,  the  landlord  may  appear  made, 
alone.    The  appearance  in  all  these  cases  is  effected  in  the 
same  manner,  by  application  to  the  court,  to  be  made  by  de- 
fendant instead  of  the  casual  ejector,   upon  entering  into  the 

'  Doe  d.  Horton  r.  Rhys,  2  Y.  &  Geo.  III.    2  Chit.  370.    8  Price, 

J.  88.  504.    9Prio^299. 

^  See  anie,  904.  '  If  the  tenant  refuse  to  appear, 

'  Adams,  268.  the  landlord  cannot  appear  in  his 

*  Reg.  Gen.  K.  B.  £.  T.  2  Geo.  name,  or  appoint  an  attorney  to  ap- 
IV.  4  B.  &  A.  539.  2  B.  &  B.  pear  for  him ;  an  irregular  appear- 
705.    5  Moore,  638.  ance  of  this  sort  will  be  ordered  to 

*  R^.  Qen.  (Excfa.)  H,  T.  39     be  withdrawn.    Adams,  260. 
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consent  rule*  The  course  to  be  pursued  is  as  follows :— The 
party  applying  for  leave  to  defend,  must,  through  his  attorney, 
procure  a  blank  form  of  a  consent  rule,  and  entitle  it  in  the 
margin  with  the  names  of  the  plaintiff  and  casual  ejector,  in- 
serting also  therein  the  premises  as  described  in  the  declara- 
i  tion.  He  must  then  sign  his  name  to  this  paper,  which  is 
called  the  agreement  for  the  consent  rule,  and  leave  the  same 
at  one  of  the  judges'  chambers  when  the  proceedings  are  in 
the  King's  Bench,  or  with  the  prothonotary  when  in  the  Com- 
mon Pleas,  together  with  a  plea  of  not  guilty.  Common  hail 
is  then  entered  for  the  tenant,  if  the  proceedings  are  by  bill,  or 
the  usual  appearance,  if  by  original ;  and  the  suit  proceeds  in 
his  name  instead  of  that  of  the  casual  ejector.  When  the 
landlord  appears  either  jointly  with  the  tenant,  or  alone,  there 
must  be  a  motion,  with  counsel's  signature,  to  admit  the  land- 
lord, and  if  the  latter  appear  alone,  there  must  also  be  an 
affidavit  of  the  tenant's  refusal  to  appear,  annexed  to  the  con- 
sent rule  *• 
Nature  of  The  consent  rule  contains  conditions  to  be  observed  by  the 
rofe."*'"*"^  plaintiff  as  well  as  by  the  defendant,  and  is  in  substance  as 
follows : — The  party  appearing  tmdertakes  to  receive  a  deda- 
ration  in  ejectment,  and  plead  not  guilty.  At  the  trial  of  the 
issue  to  confess  lease,  entry,  ouster,  and  possession  of  the  pre- 
mises, in  respect  of  which  he  defends,  and  insist  upon  title 
only ;  or  if  he  fails  in  this  respect,  so  that  the  plaintiff  shall 
not  be  able  to  prosecute  his  suit,  such  party  shall  pay  to  the 
plaintiff  the  costs  of  the  mm  proSf  and  suffer  judgment  to  be 
entered  against  the  casual  ejector.  The  claimant  undertakes, 
that  if  a  verdict  shall  be  given  for  the  defendant,  or  the  plaintiff 
shall  not  prosecute  his  suit  for  any  other  cause  tlian  the  non- 
confession  of  lease,  entry,  and  ouster,  he  shall  pay  costs  to  the 
defendant.  When  the  landlord  appears  alone,  the  undertaking 
is,  that  the  plaintiff  shall  be  at  liberty  to  sign  judgment  imme- 
diately against  the  casual  ejector,  but  that  execution  shall  be 
stayed  until  the  court  shall  further  order «». 


Adams,  265.  consent  rule,  as  of  aiiy  other  rule  of 

An  attachment  will  lie  against     court,  which  affords  a  summary  le- 
ather party  for  a  disobedience  of  the     medy  for  their  oostJ>. 


SIC.  XJU]  APPEARANCE   OF   THE   DEFENDANT,    ETC.  909 

The  coiueof  rule  will  in  all  caises  prevent  a  Aonauit  for  vnokt 
of  proof  of  leaae^  entr^,  abd  ouster,  except  in  eiectitaents,  to 
avoid  a  fine,  wken  there  must  be  an  actual  entiry.  Where  an 
ejectmeDt  is  broHght  by  a  join&-tenant,  a  co<-parcener,  or  tenant 
in  common,  against  his  companion,  to  support  which  an  etctual 
ovter  is  necessary,  the  plaintiff  must  apply  to  the  court  for 
ieave  to  anter  into  a  special  rule,  requiring  the  defendant  to 
ooafess  lease  and  entry,  but  not  ouster,  uidess  an  actual  ouster 
can  be  proved ;  and  this  rule  will  be  always  granted*. 

When  the  landlord  is  admitted  to  defend  without  the  tenant,  When  the 
judgment  most  be  signed  against  the  casual  ejector,  according  defends 
to  the  conditions  of  the  consent  rule.     The  reason  for  this  alone, 
pnctice  is,  to  enable  the  claimant  to  obtain  possession  of  the 
premises,  in  case  the  verdict  be  in  his  favour ;  because,  as  the 
landlord  is  not  in  possession,  no  writ  of  possession  could  issue 
tipon  a  judgment  against  him.     Where  a  landlord  defended 
akme^  and  died  before  the  trial  of  the  cause,  devising  his  real 
estate  to  B.,  aiod  the  lessor  was  prevented  by  the  statute  of 
limitations  from  bringing  a  fresh  ejectment,  the  court  gave  him 
leave  to  sign  judgment  against  the  casual  ejector  in  the  old  suit, 
and  issue  execution  thereon,  unless  B.  consented  to  appear  and 
delend  as  landlord  \ 

S.-^ConsolidaiUm  of  actions,']  When  there  are  several  te- 
nanta  in  possession,  who  are  served  with  declarations  for  dif- 
terent  premises,  the  court  will  not^  on  the  motion  of  the 
plaintiff,  allow  them  to  be  joined  in  one  action,  as  each  defend- 
ant must  have  a  remedy  for  his  costs,  which  he  could  not  have 
if  they  were  joined  in  one  declaration,  and  the  plaintiff  pre- 
vailed only  against  one  of  them  <^.  But  where  several  eject- 
iaents  are  brought  for  the  same  premises,  upon  the  same  demise, 
the  court,  on  motion,  or  a  judge  at  chambers,  will  order  them 
to  be  consolidated  ^. 


*  Doe  d.  Oigner  v.  Roe,  2  Taunt.  &  C.  457. 

3Sr7.  Bat  see  Doe  d.  Dupleiz  v.  Roe,  *  Smith  r.  Crabb,  2  Stra.  1149. 

1  Anft.  86,  where  it  is  said  that  the  Run.  187. 

ONirt  of  Exchequer  will  not  grant  '  Id.     Roe  d.  Burlton  r.  Roe,  7 

such  a  rule.  T.  R.  477- 

^  Doe  d.  Qrubb  v.  Grubb,  6  B. 
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Theplm  4* — ^^  ^'^  unre.]]    We  have  seen  that  the  plea  of  the 

I^P^^      general  issue,  which  is  not  gniUy^  riiould  be  left  with  the  con- 
the  oonaeat  sent  rule.     If  it  be  not,  the  plaintiff  must  give  a  role  to  pleads 
and  enter  judgment  for  want  of  a  plea,  as  in  other  actions, 
without  special  motion  in  court  for  the  purpose  ■•    In  practice 
there  is  rarely  any  other  plea ;  for  as  the  plaintiff  must  prove 
a  right  of  possession  in  himself,  whatever  operates  aa  a  bar  to 
that  right,  aa  a  &Ske  with  a  non-claim,  the  statute  of  limitations, 
&C.,  will  entitle  the  defendant  to  a  verdict  under  the  genend 
iasue^.    The  courts  will,  however^  permit  the  defendant  to 
plead  speoally,  if  the  circumstances  of  the  case  require  it. 
Thus  the  defendant,  with  the  leave  of  the  court,  may  plead  to 
its  jurisdiction,  before  a  rule  ton  for  judgment  against  the 
casual  ejector  ^    So  ancient  demesne  may  be  pleaded,  with  the 
permission  of  the  court ;  but  application  to  plead  it  roust  be 
made  within  the  first  four  days  of  term,  and  it  must  be  founded 
upon  an  affidavit  that  the  lands  are  holden  of  a  manor  of  an- 
cient demesne,  and  that  the  claimant  has  a  freehold  interest  ^. 
But  a  plea  of  release,  puu  darrien  continuancef  is  bad  on  general 
demurrer,  because  the  lessor  of  the  plaintiff  cannot  release '. 

When  the  consent  rule  has  been  obtained,  the  plaintiff  is  at 
liberty  to  make  up  the  issue,  which  must  agree  with  the  decla- 
ration in  every  respect,  except  in  the  defendant's  name,  which 
is  substituted  for  Richard  Roe.  If  there  be  a  difference  be- 
tween the  issue  and  the  declaration,  the  court  will,  on  motion^ 
set  it  right '.  But  the  court  refused  to  set  aside  the  verdict  in 
ejectment,  on  the  ground  that  there  was  a  variance  between 
the  description  of  the  premises  in  the  nisi  prius  record  (upon 
which  the  plaintiff  recovered)  and    the   issue ;    it  not  being 


*  Adams,  270.  Will.  IV.,  requiring  pkuding  Bub- 
^  Id.  Run.  234.  sequent  to  the  dedantion  to  be  de- 

*  Willuuns  d.  Johnson  o.  Keen,  livered  between  the  parties,  does  not 
1  BL  197-  Bfipij  to  actions  of  i^ectment,  which 

*  Dcnn  d.  Root  v.  Fenn,  8  T.  are  left  to  the  old  practice.  Doe  d. 
R.  474.  Doe  d.  Rust  o.  Roe,  2  WilUams  o.  WiUiams,  4  Ner.  A  M. 
Burr.  1046.    And  see  Doe  d.  Mar-  260.     2  Adol.  &  KU^^  361. 

ton  «.  Roe,  10  East,  623.  '  Bass  ».  Bradford,  2  Ld.  Raym. 

Doe  d,  Byne  r.  Brewer,  4  At.  1411. 
&  S.   300.     The  rule  of  U.  T.  4 
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Stated  how  the  premises  were  described  in  the  declaration  de- 
lirered  *. 

When  the  issue  is  made  up,  it  should  be  delivered  to  the  Notice  of 
opposite  attorney,  with  notice  of  trial  indorsed,  and  the  cause 
is  carried  to  trial  as  in  other  actions.  In  ejectment  under  11 
Geo.  IV.  &  I  Win.  IV.  c.  70.  s.  d6,  if  the  defendant  ap- 
pears, it  is  no  ground  for  setting  aside  a  verdict  for  the  plaintiff, 
tliat  the  defendant  has  not  received  six  days'  notice  of  trial,  as 
required  by  that  statute ;  thougb>  if  proper  notice  were  not 
given,  and  the  plaintiff  proceeded,  the  defendant  not  appearing, 
it  would  be  a  good  ground  for  moving  to  set  aside  the  ver- 
dict*. 
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1.  Seeority  for  costs. 

2.  Psyment  of  oosts  in  case  of 

a  woond  ejactment. • ,  912 

1  Payment  of  rent  and  costs 
nndar  4  G.  II.  c.  28. 914 
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4.  Payment  of  mortgage 
money  under  7  G.  II.  c. 
20 915 

A.  Delivery  of  particulars,  of 
breaches. 917 


Hating  considered  the  proceedings  in  ejectment  up  to  the 
period  of  going  to  trial,  it  may  be  convenient  to  notice  in  this 
place  the  cases  in  which  the  courts,  in  the  exercise  of  their  dis- 
cretionary power^  will,  upon  application,  stay  the  proceedings 
in  the  action.  ^ 


1. — Security  for  costs."]    Whenever  an  infant  is  lessor  of  the  When  the 
pUntifl^  the  court  will  stay  the  proceedings  until  security  be  ^^j^^^iff  Is 
given  for  the  costs,  unless  a  responsible  person  has  been  made  ^  infant 
piaintiiF,  or  the  prochein  amt,  or  guardian,  undertakes  to  pay  he  must  ' 

them  ^     So  if  the  lessor  resides  abroad  ^.    But  the  court  will  ^^?  ^ 

cunty  for 

not  stay  the  proceedings  where  one  only  of  two  lessors  of  the  the  costs. 
phintiiF  resides  abroad,  for  the  defendant  has  the  party,  who 
is  not  abroad,  as  a  security  *.     So  if  the*  lessor  of  the  plaintiff 

'  Doe  d.  Cotterin  v.  Wylde,  2  B.  128.   Noke  v.  Windham,  Stra.  694. 

&  A.  472.  932. 

^  Doe  d.  Antrobns  v,  Jepson,  3  '  B.  N.  P.  111.    Adams,  364. 

B.  &  A.  402.  '  Doe    d.    Bawden    v.    Roe,    1 

*  Anon.  1  Wils.  130.     1  Cowp.  Hodges,  315. 
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dies  daring  the  action  the  court  will  stay  the  proeeedings  o&til 
security  be  given  for  the  costs  K 

And  when  the  lessor  is  unknown  to  the  defendant,  the  latter 
may  demand  an  account  of  his  residence,  or  place  of  abode, 
from  the  lessor's  attorney^  and  if  he  r^use  to  give  it,  or  give 
a  fictitious  account  of  a  person  who  cannot  be  found,  proceed- 
ings will  be  stayed  until  security  for  the  costs  be  given  \ 


The  court 
will  stay 
proceed- 
ingsin  a 
second 
ejectment 
until  the 
coetaof  a 
prior  one 
be  paid,  if 
the  title  be 
the  same. 


2. — Payment  of  casts  in  case  of  a  secomd  ejectmeiUJ]  Also 
the  court  will  stay  the  proceedings  in  a  second  ejectment  until 
the  costs  are  paid  of  a  prior  one,  even  though  it  be  brought  by 
a  third  person,  or  for  different  premises,  if  the  title  be  the 
same  ^»  Thus,  proceedings  have  been  stayed  where  one  of  the 
lessors  of  the  plaintiff  in  the  first  action  died  before  the  com- 
mencement of  the  second ;  where  in  the  second  ejectment  two 
trustees  were  added  to  the  lessors^;  where  part  of  the  lands 
were  occupied  by  new  tenants ;  where  the  second  action  was 
between  the  heir  of  the  plaintiff's  lessor,  and  the  heir  of  the 
defendant  in  tlie  first  action^. 

And  the  rule  applies  as  well  to  a  case  where  the  second 
ejectment  is  brought  by  the  assignee  of  an  insolvent  debtee, 
the  first  having  been  brought  by  an  insolvent,  as  to  a  case 
where  the  second  has  been  brought  by  the  same  party  as  the 
first.  Therefore,  where  A.  having  brought  ejectment,  and  bad 
judgment  of  nonsuit  against  him,  after  which  .he  took  the 
benefit  of  the  insolvent  debtors'  act,  having  inserted  the  costs 
in  his  schedule,  and  his  assignee  brought  a  second  ejectment; 
it  was  held,  that  the  proceedings  should  be  stayed  until  the 
costs  of  the  first  were  paid*.  And  it  is  immaterial  that  the 
second  ejectment  is  brought  in  a  different  court  firom  the  first'. 


•  Thrustout  d.  Turner  p.  Grey, 
2  Stra.  1056. 

"  Adams,  354.  Tidd*s  Prac.  476. 
Doe  V.  Law,  and  Fairdaim  v. 
Thrustout,  1  Tidd's  Prac  583. 
Keene  d.  Angel  p.  Angel,  6  T.  R. 
740.  And  see  Doe  d.  Rees  r.  Tho- 
mas, 4  D.  &  R.  14& 

*)  Doe  d.  Hamilton  v.  Hatherly, 
Stran.   1152.      Thrustout  d.  Wil- 


liams  V.  Holdfast,  6  T.  R.  SS* 
Keene  d.  Angel  v.  Angela  6  T.  R 
740.  Doe  d.  Feldon  o.  Roe,  8  T. 
R.  645.  Doe  d.  Cotterill  v.  Roe,  1 
Chitty,  195. 

"  Doe  d.  Standish  «.  Roe,  5  a  & 
Ad.  87&  9  N.  &  M.  468.  See 
Doe  d.  Chadwick  v.  Law,  8  BL 
1180. 

'  Doe  d.  Walker  v,  Stephensoo, 
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Bat  tfe  mrts  wfl]  not  stay  the  prooeediiigs  m  the  seeond 
ataoa,  i^ae  the  party  agaiiist  whom  the  application  is  madey 
is  ilrearfj  is  custody  under  an  attachment  for  non-payment  of 
ijie  costs  of  the  fijit*. 


Tkim^  the  court  may  stay  proceedings  in  a  new  ejectment  When  the 

tke  costs  of  a  lormer  ejectment,  between  the  same  par*  qq^  ^^j 

ties,  aodabo  the  costs  of  an  action  for  fne«fi«  profits  dependent  proceedings 

in  a  aeoond 
thereon,  are  paid  ^ ;  yet  they  will  not  extend  the  rule  to  include  ejectment. 

the  dazngo  in  the  action  for   the  meine  profits,  however 

TexatioBsfbe  proceedings  of  the  present  lessors  of  the  plaintiff 

DBJ  hsre  been  ^,    Nor  will  they  stay  the  proceedings  if  it 

(leaHf  splKsr  that  the  verdict  in  the  first  action  was  obtained 

hjhadat perjury  ^ ;  nor  will  they  in  any  case  in  which  they 

^tayprooediiigs,  further  interfere,  so  as  to  compel  the  claimant 

u>{BjtfaecostsbyapaTticularday,  or  benoMprosjed*.  Where 

an  to  at  hw  brought  ejectment  for  part  of  the  demised  pre- 

nma  and  fioled,  and  then  brought  a  second  ejectment  against 

othcrparties  for  other  parts;  the  court  refused  to  stay  pro- 

cnifiogs  until  the  costs  of  the  first  were  paid'.      A  party 

canwtiDOYe  to  stay  the  proceedings  in  a  second  ejectment, 

ontil  the  eoats  in  the  first  be  paid,  before  he  has  entered  into 

^  coDaent  rule,  for  he  has  no  interest,  and  cannot  complain  of 

^^  banaaed'.     But  where  the  former  action  was  discon- 

^'^  M«e  the  consent  rule  was  entered  into,  the  court 

^J^  ^  proceedings  in  the  second  until  the  costs  of  the 

fonner  use  paid^.       There  is  no  particular  stage   of  the 

P'^'^^BcA^  in  which  it  is  necessary  to  move  the  oonrt  for  this 

^  except  that,  as  we  have  shewn,  the  rule  will  not  be  granted 

before  the  defendant  has  appeared. 


38.&P.23.   Doe  d.  Chsdwickv.  «  Doe  d.  Sutton  v.  Ridgwsy,  6  B. 

^)SBL1168.    See  Doe  d.  Car-  &A.  523. 

^i  BRBttn,  e  Bing.  400.  '  Boe  d.  ThoouM  v.  Harris,  4  M. 

'  2  Scfl.  Pkac.    232.     Adams,  &  R.  609. 

^  *  Doe  d.  Crockett  o.  Roe,  1  H.  & 

^Bm  d.   Pinduni   «.  Roe,  4  W.351. 

^  5(ft.  h  j)oQ  j,  Lengdon  v,  Lsngdoo,  6 

'  Doe  d.  Ohnrdi  v.  BanOay,  15  B.  &  Ad.  864.     2  N.  &  M.  840. 

^  332.  Smith  d.  Ginger  v.  Barnardiston,  2 

^  I>oe  d.  R6»  v.  Thomw,  2  B.  &  Bl.  904. 
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Whenpio- 
oeedings 
will  be 
stayed  on 
payment 
of  rent 
andoostfl. 


Where,  in  a  country  cause,  a  declaration  in  ejectment  was 
delivered  on  the  30th  of  September,  and,  on  the  fifth  day  ol 
the  ensuing  Hilary  term,  a  motion  was  made  to  stay  proceed- 
ings in  that  ejectment  until  the  costs  of  a  former  ejectment 
were  paid  {  held,  that  the  motion  was  not  too  late,  although  a 
term  had  elapsed  sinc^e  the  commencement  of  the  action,  and 
notice  of  trial  had  been  given  *. 

,  3. — Payment  of  rent  and  coiU  under  4  Geo.  IL  c.  28.]  Ic 
ejectment  for  non-payment  of  rent,  under  4  Geo.  II.  c  28,  ii 
is  provided  by  section  4  of  that  statute,  that  if  the  tenant  shall 
at  any  time  before  the  trial  pay  or  tender  to  the  landlord,  hu 
executor,  or  attorney  in  the  cause,  or  pay  into  court,  all  th^ 
rent  and  arrears,  together  with  costs,  all  further  proceedings  i^ 
the  ejectment  shall  cease  and  be  discontinued  \ 

By  the  terms  of  this  enactment,  the  application  on  behalf  o| 
the  tenant  to  stay  proceedings,  on  payment  of  tlie  rent  an^ 
costs,  must  be  made  before  the  trials  the  court  therefore  wi| 
not  grant  such  an  application  after  the  trial  <^,  even  though  tbj 
case  may  not  be  strictly  within  the  statute ;  as  where  the  pr(^ 
viso  in  the  lease  was,  that  if  the  rent  was  in  arrear  for  twenty 
one  days  the  lessor  might  re-enter,  the  court  refused  such  ai 
application  made  after  the  trial  ^.  Nor  will  they  grant  it,  et 
cept  by  consent,  where  a  writ  of  possession  is  executed  'j 
Where  the  rent  was  tendered  after  the  landlord  had  given  io 
structions  to  his  attorney  to  commence  an  action,  and  befo^ 
the  declaration  had  been  delivered,  the  court  set  aside  the  sul| 
sequent  proceedings  with  costs '. 


*  Doe  d.  Martin  v.  Packer,  2  C. 
&  M.  457. 

^  Before  thia  ttatnte,  ooorts  of  law 
and  equity  ezerdaed  a  discretionary 
power  of  staying  the  lessor  firom 
proceeding  at  law  in  cases  of  for- 
feitore  for  non-payment  of  rent,  by 
oompeUing  him  to  take  the  money 
due  to  him.  See  the  opinion  of  £m, 
C.  J.,  in  Archer  e.  Snapp,  Andr. 
341.  2  Salk.  097.  10  Mod.  383. 
1  Wils.  76.  2  Str.  900.  S.  N.  P. 
717*  Upona  motion  to  set  aside  an 
ejectment  and  restore  the  possession 


upon  payment  of  the  rent  doe  an 
costs,  the  rent  must  be  calailstt 
only  to  the  last  rent  day,  not  to  ti 
day  of  computing.  Doe  d.  Htl 
court  V.  Roe,  4  Tannt.  883. 

**  Rood. West e.  D«nes,rfiM 
363.     Doe  d.  Lambert  v.  Roe, 
DowL567. 

*  Doe  d.  Harris  o.  Matters,  S  1 
&G.490.    4D.&R.4& 

*  Anon.  Woodf.  813. 

'  Goodright  d.  Stephenson  v.  N 
right,  2  BL  748. 
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Where  the  lesson  of  the  plaintifT  were  both  devisees  and 
execotors^  and  in  each  capacity  rent  was  due  to  them,  the  de« 
fiendsnt  moved  to  stay  proceedings  on  payment  of  the  rent  due 
to  the  lessors  of  the  plaintiff  as  devisees,  they  not  being  entitled 
to  bring  ejectment  as  executors :  there  appeared  to  be  a  mutual 
debt  to  the  defendant  by  simple  contract,  and  the  defendant 
offered  to  go  into  the  whole  account,  taking  in  both  demands, 
IS  devisees  and  executors,  having  just  allowances,  which  the 
ktMirs  of  the  plaintiff  refused,  the  rule  was  made  absolute  to 
stay  proceedings  on  payment  of  the  rent  due  to  the*  lessors  as 
defisees,  and  costs  K 

Where  ejectment  was  brought  on  a  clause  of  re-entry  in  a 
lease  for  not  repairing,  as  well  as  for  rent  in  arrear ;  on  a  rule 
to  shew  cause  why  the  proceedings  should  not  be  stayed  on 
payment  of  the  rent  and  costs,  it  was  insisted  on  the  part  of  the 
plaiiitiff  that  it  was  not  within  the  statute,  because  it  was  not 
founded  singly  on  the  ncm-payment  of  rent ;  the  court,  however. 
Bade  the  rule  absolute,  with  liberty  for  the  plaintiff  to  proceed 
upon  any  other  title  ^ 

The  application  to  stay  proceedings  may  be  made  in  term 
time  in  court,  or  in  vacation  before  a  judge  at  chambers  ^, 

4. — PaymetU  of  mortgage-money ,  under  7  Geo.  IL  c.  20.]   By  prooeed- 
the  7 Geo.  II.  c.  «0.  s.  1,  it  is  enacted  "that  when  an  ejectment  ^^^^^ 
is  brought  by  a  mortgagee  for  the  recovery  of  the  possession  of  jadgment 
the  mortgaged  premises,  and  no  suit  is  depending  in  any  court  g^g^e  on 
of  equity,  for  the  foreclosing  or  redeeming  of  such  mortgaged  pay™®"**  ^ 
premises,  if  the  person  having  a  right  to  redeem,  having  been  due  on  the 
made  the  defendant  in  the  action,  shall  at  any  time,  pending  the  ^^^Sl 
suit,  pay  to  the  mortgagee,  or  into  court,  all  the  principal 
Btonies  and  interest  due  on  the  mortgage,  and  the  costs  to  be 
computed  by  the  court  or  proper  officer   appointed  for  that 
purpose ;  the  same  shall  be  deemed  and  taken  to  be  a  full  satis- 
fitction  and  discharge  of  the  mor^;age,  and  the  court  shall  dis- . 
charge  the  mortgagor  from  the  same  accordingly."  By  the  third 


*  3  SaD.  Pac  211.    Barn.  184.     N.  P.  97- 
Adani,  171.  «  2  SelL  Pxws.  187. 

^  Pond.  Withsn  «.  Sturdy,  B. 


916 


EJECTMEKT. 


QCHAP.  XI. 


section,  **  the  act  is  not  to  extend  to  any  case  where  the  peison 
i^ainst  whom  the  redemption  is  prayed,  shall  insist,  either  that 
the  party  praying  a  redemption  has  not  a  right  to  redeem,  or 
that  the  premises  are  chargeable  with  other  suras  than  what  ap- 
pear on  the  face  of  the  mortgage,  nor  to  any  case  where  the 
right  of  redemption  shaH  be  controverted  by  different  defend- 
ants in  the  same  cause."* 

The  application  to  stay  proceedings  under  this  statute  should 
be  made  after  appearance  and  before  execution  executed.  Bat 
where  the  recovery  was  against  the  tenant  of  the  mortgagor 
under  a  judgment  by  default,  the  court  said  that  they  would 
set  aside  the  judgment  and  let  in  the  mortgagor  to  defend  as 
landlord,  that  he  might  be  in  a  condition  to  apply  to  the  court 
to  stay  the  proceedings  on  the  terms  of  the  statute ;  but  the 
mortgagee  consented  to  take  what  was  due,  and  restore  the 
possession  \ 

The  court  stayed  the  proceedings  under  this  statute  after  an 
agreement,  on  the  part  of  the  mortgagor,  to  convey  the  equity  of 
redemption  to  the  mortgagee,  where  no  tender  of  a  deed  of  con- 
veyance for  execution  had  been  made  to  the  defendant,  or  bill 
in  equity  filed  ^,  but  where  it  appeared  that,  subsequently  to  the 
defendant's  agreement,  several  applications  had  been  made  to 
him,  but  without  effect,  to  complete  the  purchase,  the  court  re- 
fused to  stay  the  proceedings  ^.  Nor  will  they  atay  the  pro- 
ceedings on  payment  of  the  arrears  of  interett  and  costSt  where, 
by  the  terms  of  the  mortgage  deed,  the  principal  is  due  on  de- 
fault made  in  the  payment  of  interest*. 

Where  the  mortgagor  had  taken  up  money  from  the  mort- 
gagee on  his  bond,  the  court  stayed  the  proceedings  on  payment 


*  It  18  provided  by  the  4  G.  II.  c 
28.  B.  2,  aniey  914,  that  nothing 
therein  contained  shall  extend  to  bar 
the  right  of  any  mortgagee  of  sudi 
leaae,  who  ihall  not  be  in  poeaenion, 
to  at  tuch  mortgagee  shall,  within 
six  calendar  months  after  such  judg- 
ment obtained,  and  execution  ex- 
ecuted, pay  all  rent  in  arrear,  and 
all  ooets  and  damages  sustained  by 
such  letMU*,  or  persons  entitled  to 
the  remainder  or  reversion  as  afore- 


said, and  perform  all  the  oovenanu 
and  agreements,  which  on  the  psrt 
and  behalf  of  the  first  lessee  or 
lessees  ought  to  be  performed, 
b  Doe  d.  Tubb  r.  Roe,  4  Taont 

887. 

'  Skinner  v.  Staoey,  1  Will.  80. 

^  Goodtitle  d.  Taytum  v.  Pope,  7 
T.  R.  186. 

*  Goodtitle  d.  Green  o.  Notitle, 
1 1  Moore,  491. 
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of  the  mortage  and  interest  only  ;  the  bond  debt  not  being  a 
lien  npon  the  lands  *.  Wbere»  however,  the  bond  was  a  lien  on 
tMe  esiaiet  and  the  mortgagee  had  given  notice  to  the  mort- 
gagor, that  he  should  insist  upon  payment  of  the  money  due 
apoa  it»  the  court  refused  to  stay  the  proceedings  upon  pay- 
ment of  the  mortgage  money  only  ^.  So,  where  there  were  two 
mortgages,  although  upon  different  premises,  the  court  refused 
to  stay  proceedings  as  to  one  mortgage,  upon  the  payment  of 
the  sum  due  upon  that  mortgage  only  ^* 

But  the  defendant  is  entitled  to  have  the  proceedings  stayed 
on  payment  of  the  principal  and  interest  due  on  the  mortgage 
deed,  without  pajring  any  by-gone  interest,  or  the  expense  of 
pieparing  the  mortgage  deed  or  any  assignment  of  it  ^. 

Where,  on  a  motion  of  this  kind  any  doubt  exists  as  to 
the  amount  of  what  is  due  between  the  parties,  the  courts, 
pursuant  to  the  terms  of  the  statute,  will  refer  the  case  to  their 
respective  officers,  who  will  make  just  allowances  and  deduc- 
tions «•  If  after  taxation  the  debts  and  costs  are  not  paid,  the 
lessor  may  |uroceed  with  the  suit ;  he  cilnnot  have  an  attach- 
HwntA  The  application  under  this  statute  may  be  made  in 
term  in  court,  or  in  vacation  before  a  judge  at  chambers  i^. 

5. — De&very  of  Particulars.']  When  an  ejectment  is  brought 
00  the  forfeiture  of  a  lease,  the  proceedings  will  be  stayed,  upon 
the  application  of  the  tenant,  until  the  plaintiir  delivers  a  par- 
ticular of  the  breaches  of  covenant  on  which  he  intends  to 
rdy^*  So,  where  the  plaintiff  declared  generally  for  more 
messuages  than  the  defendant  claimed,  and  the  defence  was 
general ;  the  judge  at  chambers,  upon  application  of  the  de- 
fendant, made  an  order  that  the  plaindfi*  should  specify  the 
partienlars  for  which  his  declaration  was  served,  and  that  the 
defendant  should  specify  the  particulars  for  which  he  defended 
within  four  days  K    So,  if  the  plaintiff  be  not  known  to  the 

*  Biii|{hsin  d.   Lane   «.    Gregg,  «  2  SeU.  Prac  220.    Barn.  17S. 

Barm.  182.     Adams,  304.  '  Hand  tr.  Dindy,  2  Stra.  1220. 

^  Felum  r.  Ash,  Bam.  177*  '  Woodf.  816. 

'  Boe  d.   Kaye  o.   Soley,  2  BI.  ^  Doe  d.  Birch  v.  Phillipt,  0  T. 

7»L  R.  607* 

'  Doe  d.  Blagg  V.  Steel,  1  0owl.  *  0oe  d.  Sannders  r.  the  Doke  of 

M.  Newcastle,  7  T.  R.  332.  n. 

VOL.  n.  r 
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defendant*  the  latter  may  call  upon  the  attorney  of  the  former 
for  a  particular  of  his  residence,  and  if  the  attorney  does  not 
give  a  satisfactory  account  in  that  respect,  the  court  .will  stay 
proceedings  until  security  he  given  for  the  costs  *. 


SECTION  XIII. 

OF    PBOCEEDIHOS    UNDER   1    G.   IV.,  C.   87,   WHERE     THE    TENANT 

HOLDS  OVER. 

If  a  tenant  Bt  1  Geo.  IV.  c  87.  s.  1,  ''where  the  term  or  interest  of  any 
after  the      tenant,  holding  under  a  lease  or  agreement  in  writiii^,  any 

expiration     lands,  tenements,  or  hereditaments  for  any  term  or  numher  of 

of  his  term,  ^ 

the  land,      years  certain,  or  from  year  to  year,  shall  have  expired,  or  heen 

^J^J^*?"^  determined  either  hy  the  landlord  or  tenant  hy  regular  notice 
ment,  and     to  quit,  and  such  tenant,  or  any  one  holding  or  claiming  hy  or 
^  tenant    under  him,  shall  refuse  to  deliver  up  possession  accordingly, 
to  give  le-    after  lawful  demand  in  writing  made  and  signed  by  the  land- 
the  pay.       lord  or  his  agent,  and  served  personally  upon,  or  left  at  the 
thToocL      dwelling-house  or  usual  place  of  abode  of  such  tenant  or  person, 
in  case  a       and  the  landlord  shall  thereupon  proceed  by  action  of  eject- 
should  paM  iiicnt  for  the  recovery  of  possession,  he  may  at  the  foot  of  the  de- 
2P"^^         claration,  address  a  notice  to  such  tenant  or  person,  requiring 
him  to  appear  on  the  first  day  of  the  term  next  following,  to  be 
made  defendant,  and  to  find  bail  if  ordered  by  the  court ;  and 
upon  appearance,  or  in  case  of  non-appearance,  or  making  the 
usual  affidavit  of  service,  the  landlord  producing  the  lease  or 
agreement,  or  some  counterpart  or  duplicate  thereof,  and  prov- 
ing the  execution  by  affidavit,  and  upon  affidavit  that  the  pre- 
mises have  been  actually  enjoyed  under  such  lease  or  agreement, 
and  that  the  interest  of  the  tenant  has  expired,  or  been  deter- 
mined by  regular  notice  to  quit,  as  the  caae  may  be,  and  that 
possession  has  been  lawfully  demanded  in  manner  aforesaid, 
may  move  the  court  for  a  rule  for  such  tenant  or  person  to 
shew  cause,  within  a  time  to  be  fixed  by  the  court,  on  a  con- 
sideration of  the  situation  of  the  premises,  why  such  tenant  or 
person,  upon  being  admitted  defendant,  besides  entering  into 
the  common  consent-rule,  should  not  undertake,  in  case  a  ver- 

»  1  Tidd'8  Prac  47a 
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diet  ittMfUi  for  the  plautiff^  to  giire  him  a  judgment,  to  be 

eottietf  ip  igimtt  the  real  defendant  of  the  tenn  next  pre- 

ee&fABtiiA;  and  also  why  he  should  not  enter  into  arecog- 

amu  by  himself  and  two  sufficient  sureties,  in  a  reasonable 

ioa,  eeodilioiied  to  pay  the  costs  and  damages  recovered  by  the 

piiincif  is  tbesetion ;  and  the  court,  on  cause  shewn,  or  affidavit 

ofsenice,  may  make  the  rule  absolute  in  the  whole  or  in  part, 

sad  order  ndi  tenant  or  person,  within  a  time  fixed,  to  give 

sadi  uidatiidDgs,  and  find  such  bail,  with  such  conditions,  and 

IB  nd  omer  as  shall  be  specified  in  the  rule  or  such  part  of 

tltt  asie  ID  Bade  absolute ;  and  if  the  party  shall  neglect  or 

re/iBeiotodo,  and  shall  lay  no  ground  to  induce  the  court  to 

ci^ecfe  tioefor  obeying  the  same,  then  upon  affidavit  of 

vnioe  of  the  order,  the  rule  may  be  made  absolute  to  enter 

jfl^acfardiephintifir." 

Om  of  the  main  objects  ai  this  statute  was  to  save  the 
™M  tbe  necessity  of  going  to  trial  where  the  tenant 
ondt  over  veiatbusly,  and  where  the  trouble  and  expense 
of  iQ  ^ectment  may  be  very  disproportionate  to  the  value 
«  the  preiaises  •.  A  tenancy  by  virtue  of  an  agreement  in 
*^^?/w  dirte  monihs  certam^  is  a  tenancy  for  a  term  within 
tte  neaoing  of  thia  statute  ^.  But  a  tenant  from  year  to 
T<v  ffjtkiMl  s  je««e  or  agreemeni  in  wrUing  is  not  within  it®, 
M  ttt^ctaocy  for  years  detertninahk  on  lives,  for  it  is  not  a 
""■g  far  I  Bomber  of  years  certain  ^, 

^ttitBteipplies  only  to  cases  where  the  lease  or  term  has  To  what 
^'f^  iy  efflux  of  time,  and  therefore  it  does  not  extend  to  Sl!!mteap. 
'  ^'^Buc^detennined  by  a  notice  to  quit,  either  from  the  land-  plio. 
Mtotk  tenant,  or  to  the  landlord  by  the  tenant,  where  there 
i^'  cttbiistiQg  lease  determinable  at  the  end  of  a  certain  number 
^Jtan*;  nor  to  a  case  where  the  tenant  has  surrendered  his 
^  ^t  refoaes  to  quit ' ;  nor  to  a  case  where  the  title  to  the 

*  ^tf  AUtU,  C  J^  in  Doe  d.  *  Doe  d.  Cardigan  v.  Boe,  1  D.  & 

^  F-  Roe,  5  B.  &  A.  768.  R.  640.    But  it  appUes  to  the  case 

^  '^  of  a  yearly  tenancy  under  a  written 

^  d.  BndliMd  (Earl  of)  v.  agreement. 

^^^h/L^^O.  '  Doe  d,  TindaU  v.  Roe,  2  B.  & 

^'^^Ponlwtoa  0.B4)e,7B.  Ad.  922. 
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premises  is  disputed  between  the  parties  *.  Where  a  landlord, 
who  was  tenant  in  common,  brought  ejectment  for  his  undivided 
part,  it  was  held  to  be  within  the  statute,  and  that  the  tenant 
should  enter  into  a  recogniaance  ^.  But  if  a  landlord  allow  his 
tenant  to  hold  over  above  a  year,  without  taking  any  step  to 
recover  the  premises,  he  is  not  entitled  to  the  benefit  of  the 
statute  ®. 

The  time  within  which  the  undertaking  and  security  re- 
quired by  the  statute  shall  be  given,  will  be  fixed  by  the  court 
when  the  rule  is  granted  ^.  It  may  be  made  part  of  the  rule 
that  the  landlord  be  at  liberty  to  sign  judgment  against  tbe 
casual  ejector,  if  the  tenant  fails  to  give  the  required  secu- 
rity *.  If  the  tenant  does  not  appear  to  give  the  undertaking,  or 
enter  into  a  recognizance  at  the  period  required  by  the  rule, 
the  court  will  permit  the  plaintiff  to  enter  up  judgment ^  On 
the  appearance  of  the  defendant,  the  court  will  direct  recogniz- 
ance to  be  entered  into  for  the  costs  of  the  action  only,  to  be 
ascertained  by  their  officer,  and  not  for  the  mesne  profits!^. 
The  recognizance  should  be  entitled  in  the  name  of  the  tenant 
in  place  of  the  original  nominal  defendant^. 

The  notice  at  the  foot  of  the  declaration  required  by  the 
statute  must  be  signed  by  the  landlord  or  his  agent,  and  should 
be  in  addition  to,  and  not  form  part  of  the  ordinary  notice 
signed  by  the  casual  ejector  ^.  It  is  sufficient  if  such  notice 
requires  the  defendant  "  to  appear  and  be  made  defendant, 
and  find  such  bail,  &c.,  and  for  such  purposes  as  are  spe- 
cified in  the  act  of  parliament,"  without  stating  those  purposes 
in  detail  K 


*  Doe  d.  Sanders  r.  Roe,  I 
Dowl.  4. 

^  Doe  d.  Mayor  v.  Rotherham,  1 
Oale,  157-  It  was  also  hdd  in  this 
case  that  the  affidavit  of  the  exe* 
cution  of  the  writing  by  which  the 
tenant  held  need  not  be  proved  by 
the  attesting  witness. 

'  Doe  d.Thoma8v.  Field,  2  Dowl. 
542.  See  Roe  d.  Dnrant  r.  Doe,  6 
Bing.  574. 


*  Doe  d.  Anglesey  (Marquis  of) 
V.  Brown,  2  D.  &  R.  G88. 

*  Doe  V.  Roe,  2  DowL  180. 

'  Doe  d.  Sampson  eu  Roe,  6  Moon, 

64. 

«  Id. 

^  Roe  d.  Diirant  r.  Blooie,  6 
Bing.  656. 

»  Anon.  ID.&R. 435.11.  Beardr. 
Roe,  1  Meea.  &  W.  360.  20alei  ^ 

^  Id, 
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L'-Eeidemee  of  the  plaintijp$  title  in  general.']  The  evi- 
denee  icqiUTed  to  support  the  plaintiff's  case  in  ejectment,  will 
Tirj  according  to  the  nature  of  bis  title  to  the  premises.  We 
hare  sccd  *  that  the  plaintiff  must  recover  on  the  strength  of 
k»  owm  title,  and  that  he  can  derive  no  support  from  the  weak- 
ness of  that  of  his  adversary.  Therefore  the  plaintiff  must  in  The  phun. 
aD  cases  prove  a  legal  and  possessory  title  in  himself,  unless  ghe^alLal 
when  he  danns  as  landlord,  or  where  there  exists  a  privity  of  >nd  pos- 


estate  between  him  and  the  defendant ;  in  which  case,  as  we  title. 

^lall  shew  hereafter,  the  plaintiff  need  not.  prove  his  tide,  for 

the  defendant  wiU  not  be  permitted  to  dispute  it.      As  the 

tesaol  in  possession  cannot  be  allowed  to  defend,  unless  he  has 

ctttsfed  into  the  consent  rule,  which  confesses  lease,  entry, 

ouster,  and  possession  of  the  premises  \  by  his  appearance  at 

the  trial,  he  admits  every  thing  that  is  required  by  that  rule. 

TbepbhtiSi  therefore,  is  not  required  to  give  evidence  of  any 

oftbtae  facts,  or  even  to  produce  the  consent  rule ;  unless  there 

be  a  doubt  as  to  the  identity  of  the  premises.     As  where  the 

plaintiff  directs  his  case  to  certain  premises^  and  the  other 

party  contends  that  he  does  not  defend  for  those ;  in  which 

case  it  may  be  necessary  to  produce  the  rule  to  shew  for  what 

he  does  defend  ^.    The  locality  of  the  premises,  as  described  in 

the  declaration,  must  be  proved^.    The  court  will,  however,  in 


*  Anie^  82&  949,  overruling  Doe  d.  Lamble  v. 
»  Seeaate,908.  Lamble,  M.  &  M.  237* 

*  Fer  Uxd  Tenierden^  C.  J.,  in         <i  See  ante,  884. 
Doe  d.  GreaTes  V.  Raby,2  0.  &  Ad. 
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genera],  pennit  the  plaintiff  to  amend,  where  there  is  a  variance 
in  this  respect  \  The  title  proved  must  be  consistent  with  the 
demise  in  the  declaration ;  therefore^  if  there  be  a  joint  demise 
by  several  persons,  there  most  be  evidence  of  a  joint  interest 
in  the  whole  premises  \  If  there  be  a  joint  demise,  and  a  joint 
title  be  not  proved,  the  plaintiff  must  be  nonsuited ;  for  the 
court  will  not  allow  an  amendment  <^.  The  payment  of  an  en- 
tire rent  to  the  common  agent  of  the  lessors  of  the  plaintiff  is  prisia 
facie  evidence  of  their  joint  title  ^.  Proof  of  an  actual  entry  on 
the  premises  is  in  no  case  necessary,  except  when  the  plaintiff's 
title  would  be  otherwise  barred  by  the  statute  of  limitations*; 
or  to  avoid  a  fine  levied  with  proclamations''.  But  as  by  4  & 
5  W.  IV.  c.  92,  s.  2,  no  fine  or  recovery  shall  be  levied  or  suf- 
fered afVer  the  dlst  of  October,  1834,  few  instances  only  can 
occur  of  the  necessity  of  proving  an  entry  to  avoid  such  fine. 


The  land-  2. — Evidence  in  ejectment  by  a  landlord  against  his  tenant.] 

give  en-  When  the  ejectment  is  by  the  landlord,  or  a  party  between 

denoe  of  whom  and  the  defendant  a  privity  of  estate  exists,  the  plaintiff, 

menoement  ^  ^®  hsive  shewn,  is  not  required  to  prove  his  title,  but  he 

and  deter-     must  prove  the  existence  and  termination  of  the  privity.    As  if 
nunation  '^  r        j 

of  the  te-      the  defendant  be  put  into  possession  upon  an  agreement  for  the 
°*^^'  purchase,  or  for  a  lease  of  the  premises^  evidence  must  be  given 

to  show  that  the  negotiation  was  broken  off,  and  that  a  demand 
of  the  possession  was  made  of  him  previous  to  the  day  of  the 
demise  in  the  declaration  9.  So  where  the  defendant  is  tenant 
at  will,  it  must  be  shown  how  he  became  tenant,  and  that  the 
tenancy  was  determined  by  a  demand  of  possession,  or  other* 
wise,  as  the  case  may  he^;  for  the  common  consent  rule  is  not 
evidence  of  such  determination. 

When  the  relation  of  landlord  and  tenant  regularly  subsists 
between  the  parties,  or  those  under  whom  they  claim,  there  are 


*  See  ^*  AmendmeDt,**  in  the  Tn-  East,  221. 

dex,  and  Doe  d.  Marriott  r.  £d-  *  See  asUe,  830. 

wards,  6  C.  &  P.  208.    Doe  d.  Mar-  '  Ante,  853. 

sack  V.  Read,  12  East,  67.  «  Right  d.   Lewis  r.  Beard,  IS 

*  See  ante,  880.  East,  210.    Doe  d.  Newby  v.  Jsck- 
^  Doe  d.  Poole  v.  Errington,   I  son,  I  B.  &  &  448,  anle,  883. 

Add.  AEU.  760.  n  See  ante,  883.     2  Start  Br. 

*  Doe  d.   Clarke   e.  Grant,  12  303.    Adamg,  210. 
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tkree  vifi  wiiereby  the  tenaney  may  be  detennined ;  lst»  by 

cffloz  of  due ;  Sdly,  by  notice  to  quit ;  Sdly,  by  forfeiture. 

Tie  expuadoa  of  a  tenancy  by  efflux  of  time,  is  proved  by  Ezi»ratioii 

endenee  of  the  contract  under  which  the  defendant  is  in  pos-  |yy^^%f 

jenon.     If  the  demise  be  by  deed,  or  in  writing,  it  must  be  time  to  be 

proved  by 
proved  by  the  production  of  the  original,  or  of  a  counterpart*,  the  pro- 

If  there  be  no  counterpart,  and  the  original  be  in  the  possession  ^^^^^ 
of  die  delendant»  notice  to  produce  it  must  be  given,  and  if  not  or  oti^ 
produced,  ihe  plaintiff  may  give  secondary  evidence  of  its  con*  ^^"  °^* 
tents ;  bat  he  cannot  give  such  evidence,  without  having  given 
notice  to  produce  the  original.     If  the  demise  be  by  parol,  it 
say  be  proved  by  a  person  who  was  present  at  the  making  of 
it  or  by  the  admisaions  of  the  defendant.     But  if  it  should 
appear  by  the  witnesses  on  the  part  of  the  plaintiff  that  a  con* 
tnct  in  writing  had  been  entered  into  between  the  parties,  it 
mmtt  be  produced  by  the  plaintiff.   As  where  the  plaintiff's  wit- 
ness proved  an  acknowledgment  by  the  defendant  that  he  held 
mder  7*.,  and  stated  that  he  (the  witness)  had  drawn  an  agree- 
ment touching  the  premises  between  the  plaintiff  and  7*.,  it  was 
keid,  that  the  plaintiff  was  boimd  to  produce  the  writing  b. 
But  if  it  appears  that  the  instrument  is  not  per  se  binding  on 
die  parties,  as  if  it  be  a  memorandum  of  an  agreement  not 
ngned  by  the  parties,  the  demise  may  be  proved  by  parol  evi- 
^cBce*.    Where  the  tenancy  is  determined  by  the  happening 
of  ay  pistieular  event,  the  lessor  must  show  that  such  event 
hash^ipcsed<^. 

Wbeie  the  tenancy  is  determined  by  reason  of  notice  to  quit.  Proof  of^ 
thepbibtiir  must  prove  the  tenancy  of  the  defendant  and  ser-  of  notioeto 
rice  of  the  notice.    Service  of  the  notice  may  be  proved  by  4^'* 
the  person  who  served  it,  but  if  there  be  a  subscribing  witness 
to  the  notice,  he  must  be  called  *.     The  contents  of  the  notice 
maj  be  proved  by  a  duplicate  original,  or  by  parol  evidence  of 
its  contents.     It  is  not  necessary  to  give  the  defendant  notice 
to  produce  the  original'.     Where  it  was  the  practice  in  an  at- 

*  Boe  d.  Wot  V.  Dftvis,  7  Cut,     K.  &  M.  202.    2  Add.  &  £11.  210. 

'  Adams,  312. 

*  Fom  d.  Thomas  o.  Oriffitb,  6         *  Doe  d.  Sykes  v.  Damford,  2  M. 
63S.  &  8.  62,  ofOtf,  863. 

*  B.  «.  St.  Martin,  IidoeBter,  4         '  Jory  v.  Orchard,  2  B.  &  P.  41. 
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torney  *8  office  for  the  clerks  to  serve  notice  and  to  indorse  the 

fact  of  service  on  duplicates,  and  on  mie  occasion  the  attorney 

himself  prepared  a  notice  to  quit  to  serve  on  a  tenant,  and  took 

it  out  with  him ;  and  on  his  return  to  the  office  in  the  evening 

he  indorsed  on  the  duplicate  a  memorandum  of  having  served 

the  tenant;  held,  on  the  trial  after  the  attorney's  death,  that  such 

indorsement  was  admissible,  as  evidence  to  show  the  service  oq 

the  tenant*.     What  tenancy  is  determinable  by  a  notice  to  qoit^ 

and  what  constitutes  a  sufficient  notice,  have  been  already 

considered  \ 

Non-pay-         Where  the  tenancy  is  determined  by  forfeiture,  the  plainti^ 

^^  must  prove  the  demise,  and  the  circumstances  which  operate  ai 

a  forfeiture.    If  the  ejectment  is  brought  at  common  law  foj 

non-payment  of  rent,  there  inust  be  proof  of  a  demand  of  th< 

precise  sum  due,  at  a  convenient  time  before  sunset  on  theda\ 

when  the  rent  is  due  upon  the  land  in  the  most  notorious  placj 

of  it,  even  though  there  be  no  person  on  the  land  to  pay  it^ 

Must  shew       If  the  proceedings  be  under  4  Geo.  11.  c:  28',  it  is  no 

rent  in         necessary  for  the  plaintiff  to  prove  an  actual  demand  of  th| 

arrear,  and   j^^t .  |jm  jj^  ^lust  shew  that  six  months'  i£nt  was  in  arreai 

notsuffi.  .  . 

dent  dis-      and  that  there  was  not  sufficient  distress  on  the  premises  o| 

^'^^^'  same  day  from  the  time  that  the  rent  became  due,  until  the  da] 

of  the  demise  in  the  declaration ;  it  is  not  necessary,  howevei 

for  him  to  prove  that  there  was  not  sufficient  distress  darin| 

the  whole  of  that  timet  evidence  of  that  fact  even  for  one  day  i 

sufficient  *.     But  evidence  must  be  given  that  every  part  q 

the  premises  had  been  searched.    Where  the  party  omitted  t 

enter  a  cottage,  it  was  held  to  be  an  insufficient  search '.    Bfl 

it  will  be  sufficient  if  he  shews  that  he  was  prevented  by  tli 

tenant  from  entering  on  the  premises  to  distrain,  by  his  lockin 

up  the  doors  s.    A  variance  between  the  amount  of  rent  prov< 


Kine  v.  Beaumont,  3  B.  &  B.  288.  Roe  d.  West  0.  Davies,  7  £a8t,  36 

Swain  r.  Levis,  I  Gale,  182.    2  C.  '  Antey  914. 

M.  &  R.  261.  *  Doe  d.  Smelt  e.  Fachsu,  1 

*  Doe  d.  Patteshall  v.  Turford,  3  East,  286. 

B.  &  Ad.  890.  f  Rees  v.  King,  cited  2  B.  &  1 

^  Ante,  853,  #/M9.  614. 

'  1  Saund.  287*  n.  16.    Doe  d.  >  Doe  d*  Chippendale  9.  Djm 

Whceldon  v.   Paul,  3  C.  &  P.  613.  M.  &  M.  77. 
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to  be  doe  and  the  amount  stated  in  the  particulars  of  the 
breaches  delivered  by  the  pUuntiffy  is  immaterial*. 

If  the  actioD  be  brought  on  a  forfeiture  by  reason  of  a  firidenoe 
tocaeh  of  covenant^  the  plaintiff  must  prove  the  breach  in  the  forfoitura. 
mne  manner  as  in  an  action  of  covenant  ^ ;  and  if  he  has 
pwea  the  tenant  a  particular  of  the  breaches  pursuant  to  an 
order  of  the  court,  he  will  be  precluded  from  giving  evidence 
of  any  other  breach  than  those  contained  in  the  particular  ^.  In 
ejectment  for  a  forfeiture  incurred  by  underletting,  it  was  ruled 
by  Lord  Ahanley^  that  if  a  person  was  found  in  possession 
acting  and  appearing  as  tenant,  it  was  sufficient  primd  facie 
erideooe  of  an  underletting,  to  call  upon  the  defendant  to  shew 
in  what  diaracter  such  person  was  upon  the  premises  ^«  But 
io  a  subsequent  case,  Lord  EUenbarough  held,  that  evidence 
tbit  a  stranger  was  in  possession  of  the  premises,  and  that  he 
aid  he  had  taken  the  premises  from  another  stranger,  was  not 
sufficient ;  for  nan  amitai  that  the  party  in  possession  was  not 
a  tortious  intruder ;  it  was  incumbent  on  the  plaintiff  to  prove 
that  the  lessee  had  either  assigned  or  lei  *.  Where  a  rent 
charge  is  granted  with  power  to  the  grantee,  in  case  the  rent 
sball  he  in  arrear  for  a  certain  space  of  time,  to  enter  and 
enjoy  the  lands  charged,  and  to  receive,  &c.,  the  rents  for  his 
own  use  until  satisfaction  of  the  arrears,  the  grantee  may,  upon 
tbe  rent  becoming  in  arrear,  maintain  ejectment  against  the 
tenant  without  proof  of  a  previous  demand  of  the  rent  ^ 

S. — Dispaiing  Umdiord's  titie.^      It  is  a  general  rule  that  a  A  tenant 
laant  will  not  be  permitted  to  impeach  the  title  of  his  landlord,  ^^j^^j, 
by  shewing  that  it  was  originally  defective  >.   If  one  party  takes  landlord*! 
*o  interest  in  land  under  another,  although  that  interest  be 
wrongfully  acquired,  he  cannot  afterwards  dispute  the  title  of 
<be  person  under  whom  he  took  that  interest.    Therefore  where 


*  Fenny  d.  CHbbs  v.   Moody,  3  '  Doe  d.  Biaas  v,  Honley,  3  Nev. 
.3.  &  M.  667-     1  Ad.  &  EH  766. 

^  8eeajilf,704.  ■  Wood  v.  Day,  7  Taunt.  646. 

*  Doe  d.  Biich  o.  PhiOipe,  6  T.  Parker  v.  Manning,  7  T.  R.  53?. 
R*  697.  Sullivan  «.  Stradling,  2  Wils.  208. 

'  Doe  d.  Hindley  r.  Riduirby,  5  Cooke  v.  Loxley,  5  T.  R.  4.    Doe  d. 

£>P*  4.  Pritchett  o.  Mitchell,  1  B.  &  B.  11. 

'  Doe  r.  Payne,  I  Stark.  86.  Hodson  v.  Sharp,  10  £ast,  365. 
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a  party  under  a  fraudulent  pretence  borrowed  die  key»  of  a 
house  from  another,  and  then  retained  possession ;  it  was  hdd, 
that  he  oould  not  dispute  the  title  of  the  lender  in  an  ejectment, 
so  as  to  maintain  his  own  possession  *•  So  where  P.  N,  and 
the  plaintiff  occupied  successively  premises,  under  a  lease  that 
had  been  granted  in  1809,  by  parties-  having  no  right  to  make 
a  lease*  The  defendant  in  1827  became  possessed  of  the  fee. 
In  the  years  1829  and  1881  respectively,  the  defiendant  difr* 
trained  on  P.  and  on  N.  for  arrears  of  rent,  which  they  paid ; 
held,  that  these  payments  amounted  to  such  an  acquiescence  by 
P.  and  N,  in  the  title  of  the  defendant,  that  they,  and  those 
'  deriving  possession  from  or  under  them,  were  estopped  from 
disputing  it ;  and  this  although  the  defendant  himself  produced 
in  evidence  the  lease  of  1809,  and  failed  to  shew  that  it  had 
been  assigned  to  him  \  So  where  previous  to  1812,  a  persoa 
built  a  house  on  a  piece  of  waste  ground,  and  before  he  ac- 
quired a  title  to  it,  gave  up  possession  to  the  tenant  of  tb^ 
adjoining  land,  who  held  it  under  a  lease  granted  in  1812.  Th^ 
latter  let  the  premises  to  the  defendant ;  held,  in  ejectment  by 
the  landlord  of  the  adjoining  land  against  the  defendant,  that 
tjie  latter  was  estopped  from  denying  the  title  of  the  tenant, 
and  the  tenant  from  disputing  that  of  the  landlord  ^.  So  where 
^.  having,  without  title,  entered  upon  land,  and  built  a  cottage, 
afterwards  accepted  a  lease  (by  indenture)  from  B, ;  C.  daioh 
ing  the  land  as  his  own,  paid  to  A,  20/.  to  give  up  the  posses* 
sion  to  him ;  held  (in  ejectment  on  the  demise  of  B,  against 
C)  that  A.  had  estopped  himself  from  controverting  the  titk 
of  B,y  and  that  C.  was  bound  by  the  estoppel,  as  having  come 
in  under,  and  received  the  possession  from  B.  ^  So  where  a 
defendant,  in  an  action  for  use  and  occupation,  had  occupie<l 

I 

apartments  in  a  house  belonging  to  a  wife,  and  had  paid  real 
to  the  husband,  who  subsequently  granted  a  lease  of  the  whole 
house  to  the  plaintiff;  held,  that  having  occupied  with  notice 
of  the  lease,  he  could  not  impeach  its  validity,  nor  controvert 

*  Doe  d.  Johnson  v.  Baytup,  I         °  Doe  d.  Wheble  v.  FnSer,  1  TyT< 

Harr.  &  WoU.  270.    3  Add.  &  £U.  &  G.  17- 
188.    4  N.  &  M.  837.  ^  Doe  ^  BoUen  v.  Mills,  1  N«^* 

^  Cooper  r.  Blandy,  1  Bing.  N.  &  M.  25.    2  Adol.  &  Ellis,  17'   1 

C.  45.    4  M.  &  Scott,  562.  M.  &  Rob.  386. 
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tlie  plaiotiff 'a  title «.  Where  the  defendant,  in  March  1832, 
took  certain  premiseB  from  F*  and  B,^  **  agents  for  the  trustees 
of  the  joint  esUte  of  7.  and  S.  B."  Upon  the  trial  of  an 
action  for  use  and  occupation  brought  by  the  plaintiffs,  '*  as 
trustees  of  the  joint  estate  of  T»  and  S.  B.,'*  against  the  defend- 
ant, it  appeared  by  the  plaintiff's  own  evidence,  that  in  18dl 
they  were  trustees  for  the  estate  of  S.  B,  only ;  held,  that  the 
defendant  was  estopped  from  taking  advantage  of  this  discre- 
pancy, having  in  1892  taken  the  premises  of  plaintiffs  as 
trustees  of  tbe  joint  estate  ^ 

The  interest  of  a  tenant  for  life  and  a  reversioner  are  the  same ;   Tenant  for 

_  life  must 

and  therefore  a  lessee  who  has  paid  rent  to  the  first  cannot  set  not  dispute 

up  title  in  another  person  as  an  answer  to  an  action  by  the  latter  ^  ^^®  ^ 
after  the  death  of  the  former  ^  Upon  an  information  to  set  noner. 
aside  a  lease  of  charity  lands,  it  was  held  in  chancery,  that  the 
lessees  could  not  dispute  by  setting  up  an  adverse  title  whilst 
they  retain  the  possession  ^.  An  assignee  of  a  void  lease  by 
a  tenant  for  life,  is  estopped  from  disputing  the  title  of  tlie  re- 
mainder-man, though  his  assignment  was  after  the  death  of  the 
tenant  for  life,  and  payment  to  and  acceptance  of  rent  by  the 
remainder-man,  and  with  notice  of  that  fact  *.  The  assignee  of 
a  lease  is  estopped  by  the  deed  which  estops  his  assignor  '• 

But  though  a  party  cannot  dispute  the  title  of  his  landlord,   The  tenant 
or  the  person  under  whom  he  has  entered,  or  whose  title  he  that  the 
has  recognized,  he  will  be  permitted  to  shew  the  nature  of  such  ^^^^^^ 
title,  and  that  though  originally  a  valid  one*  it  has  expired  e. 

Where  a  tenant  for  life  demised  for  twenty-one  years,  by 
indenture^  and  the  lessee  covenanted  to  deliver  up  the  premises 
at  the  end  of  the  term  to  the  lessor,  his  heirs,  and  assigns ;  the 
lessor  died,  and  in  ejectment  brought  by  his  devisee;  held, 
that  an  interest  passed  by  the  indenture  of  demise,  and  that 


*  Rennie  v.  Bofafaison,   1  Biog.  '  Taylor  «.  Needham,  2  Taunt. 
147.  278. 

k  Fleming  r.  Gooding,  10  Bing.  ■  Neaye  v.  Mou,   1  Bing.  360. 

&4&.    4  M.  &  SooU,  466.  England  d.  Syhum  v.  Slade,  4  T. 

*  Doe  V.  Whitroe,  1  D.  &  R.  R.  682.    Doe  d.  Jackson  v.  Rams- 
N.  P.  C.  1.  botham,  3  M.  &  8.  616.    Phillips  v. 

*  AtL  Gen.  a  Lord  Hotfaam,  3  Pearse,  6  B.  &  G*  433.   Gravenor  iv 
Sum.  416.  Woodhooas,  1  Bing*  38. 

*  Johnson  r.  Mason,  1  Esp.  80. 
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therefore  the  defendant  was  not  estopped  from  shewing  what 
his  lessee's  title  originally  was,  and  that  it  was  determined  since 
the  demise*.  Defendant,  after  being  let  into  possessioD  of 
certain  premises  by  P,,  and  paying  rent  to  him,  paid  one  quar- 
ter's rent  to  plaintiff,  to  whom  P.  had  agreed  to  demise  the 
premises  for  a  long  term.  In  an  action  by  plaintiff  for  tbe 
succeeding  quarter's  rent;  held,  that  defendant  might  shew 
that  the  agreement  between  P.  and  the  plaintiff  was  put 
an  end  to,  and  that  the  rent  had  been  paid  to  P.  ^  There 
is  a  distinction  between  the  case  where  a  person  has  actually 
received  possession  'from  one  who  has  no  title,  and  the 
case  where  he  has  merely  attorned  by  mistake  to  one  who 
has  no  title.  In  the  former  case  the  tenant  cannot  (ex- 
cept under  very  special  circumstances)  dispute  the  tide;  in 
the  latter  he  may  ^,  Therefore  where  A.,  being  tenant  of 
premises  under  an  indenture  of  a  lease  granted  by  B.,  and  a 
sequestration  out  of  the  court  of  Chancery  issued  against  the 
latter,  and  A.  attorned  to  the  sequestrators,  to  hold  the  premises 
on  such  conditions  as  might  be  subsequently  agreed  upon,  it 
was  held  that  A.^  not  having  received  possession  from  the 
sequestrators,  might  dispute  their  title  \  Where  land  belonging 
to  a  parish  was  occupied  by  A.^  who  paid  rent  to  the  church- 
wardens ;  they  executed  a  lease  of  the  same  land,  for  a  term 
of  years  to  B,  and  gave  A.  notice  of  the  lease.  In  an  action 
for  use  and  occupation  by  B.  against  A. ;  held,  that  A*  was  not 
estopped,  by  having  paid  rent  to  the  churchwardens,  from  dis- 


*  Doe  d.  Strode  v.  Seton,  1  Oale, 
303.    2  C.  M.  &  R.  728. 

b  Brook  V.  Biggs,  2  Bing.  N.  C. 
672.  1  Hodges,  462.  Waddilove 
v.  Barnett,  1  Hodges,  395.  4  DovL 
347. 

"  Per  BayU^y  J.,  in  Cornish  o. 
Searell,  8  B.  &  G.  475. 

*  Id,  M^ere  a  tenant,  by  mis- 
take or  misrepresentation,  pays  rent 
to  a  person  not  entitled  to  demand 
it,  he  is  not  precluded  by  such  pay- 
ment from  giving  evidence*  on  a 
plea  of  nofi  UnuUt  in  replevin  against 
the  suppobed  landlord,  to  shew  that 


the  latter  is  not  entitled  to  the  reau 
Rogers  v.  Pitcher,  1  Manh.  541.  6 
Taunt.  202.  The  defendant,  in  an 
action  of  ejectment,  may  shew  that 
the  parties  under  whom  the  plaintifi 
claim  had  no  title  when  d^ey  con- 
veyed to  him,  although  the  defend, 
ant  himself  claims  by  a  convejiiMC 
ttoBk  the  same  parties,  if  the  baa 
conveyance  was  subsequent  to  that 
which  the  defendant  seeks  to  im- 
peach. DoQi  d.  Oliver  «.  PoveD,  1 
AdoL  &  Ellis,  531.  ^  Nev.  &  M. 
618. 
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podi^  ^.'3  title,  and  that  the  latter  could  not  derive  a  valid 
title  £00  the  churchwardens  *. 


4L— Wneer  oj  forfeiture J\    When  the  ejectment  is  hrought  Wtiver  of 
by  reuan  of  a  Ibiieiture,  a  waiver  of  the  forfeiture  is  a  good  ^^^^^^ 
defence  to  the  action.     Though  this  suhject  has  already  heen  f«noe  to 
considered  \  it  may  he  here  ohserved,  that  if^  after  the  for-  for  a  for. 
iatare  hu  been  incurred,  the  landlord  having  notice  thereof,  ^^^^^^^ 
does  say  act  which  can  be  considered  as  an  acknowledgment 
of  s  teaiBey,  as  the  receipt  of  rent  accruing  due  subsequent  to 
tlie  ftrfekare,  or  distraining  for  the  same,  unaccompanied  with 
cireoKtances  which  shew  a  contrary  intention,  it  will  operate 
u  s  waiver  of  the  forfeiture  ^,     The  act  which  is  insisted  on  as 
asHHiDtiDg  to  a  waiver  is  matter  of  evidence  only,  as  to  the  ^uo 
wmao  with  which  it  was  done,  to  he  left  to  the  jury  under  the 
circiBBatuices  of  the  case  ^.    If  a  lessee  exercise  a  trade  on  the 
pranises  whereby  he  incurs  a  forfeiture,  the  landlord  does  not 
h;  aerely  lyii^  by  and  witnessing  the  act  for  six  years  waive 
tibe  fiirfettiire,  as  some  positive  act  of  waiver  is  necessary ;  but 
if  be  permit  the  tenant  to  expend  money  in  improvements,  it  is 
endenee  of  his  consent  to  the  alteration  of  the  premises,  and 
the  jory  may  presume  a  waiver  from  these  circumstances  *.    A 
vt^  of  re-entry  is  waived  by  acceptance  of  the  reserved  rent, 
Omoi^  from  a  stranger  '. 
WWe  a  landlord,  finding  the  premises  out  of  repair,  gave 

the  toaat  three  months*  notice  to  repair,  pursuant  to  his  cove- 
nant; Md,  first,  that  he  could  not  maintain  ejectment  for  a 
hrSekate  until  the  three  months  had  elapsed  ;  and,  secondly, 
that  tfae  notice  was  a  waiver  of  the  breach  of  the  general  cove- 
nant to  repair  9.     It  seems  that  the  acceptance  of  rent  accruing 
doe  before  the  expiration  of  the  three  months  is  not  a  waiver 


*  FUDipi  r.  Pearoe,  5  B.  &  C         *  Doe  d.  Sheppard  r.  Allen,  3 

Taunt.  78. 


'  Doe  d.  Griffith  o.  Pritchard,  5 
*  Goodrig^t  d.  Walten  r.  Davia,     B.  &  Ad.  766.    2  Nev.  &  U.  489. 
C^owpu  803.     Doe  d.   Qregton  ««        '  Doe  d.  Morecraft  v,  Meux,  7 1)% 


2  T.  R.  431.    Amaby  v.     &  R.  9&    4  B.  &  C  G0&    1  C.  & 
Woodward,  6  B.  &  C.  619,  mUe^  633.      P.  346.  The  acceptance  of  reu^t  after 
Dae  d.  Cheney  ix.  Batten,  .Cowp.     action  brought  fw  a  forfeitu^  is  no 

waiver  of  a  foifeitfuv.  td. 
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Waiver  of  of  the  forfeiture  K  Taking  a  distress,  though  an  insufficient 
one,  is  a  waiver  of  a  right  of  re-entry  at  common  law  \  But  i 
distress  is  only  an  acknowledgment  of  a  tenancy  up  to  the 
period  of  the  distress,  and  therefore  only  a  waiver  of  a  for- 
feiture  previously  incurred  ^, 

Where  a  lease  contained  a  general  covenant  to  repair,  and  i 
special  covenant  that  the  landlord  might  give  notice  to  repair, 
and  if  the  repairs  were  not  done  within  a  certain  time,  that  h 
might  enter,  perform  the  repairs  himself,  and  distrain  the  tenani 
for  the  expenses  as  for  rent;  the  indenture  also  contained i 
general  clause  of  re-entry,  in  case  of  the  non-performance  oi 
the  covenants  by  the  lessee.  The  landlord  gave  notice  ol 
repairs,  which  were  not  done ;  he  then  gave  notice  under  the 
special  covenant,  that  if  the  repairs  were  not  made  within  a  cer 
tain  time  he  should  enter  and  repair  the  premises  himself,  an(! 
distrain  on  the  tenant  for  the  expenses ;  the  tenant  not  having 
repaired,  the  landlord  brought  ejectment,  as  upon  a  forfeiture; 
held,  diat  the  landlord  by  the  notice  under  the  special  cov6 
nant  had  waived  his  right  of  entry  under  the  general  covenant 
for  having  claimed  to  act  under  the  power  of  making  the  repain 
himself,  he  waived  the  forfeiture.  The  relation  of  landlord  anj 
tenant,  so  fiir  from  being  put  an  end  to  by  his  notice,  was  afEnncJ 
by  it,  and  the  tenant  was  put  in  a  totaUy  different  situatioi 
from  that  in  which  he  would  have  stood  had  no  such  notici 
been  given  ^. 

A  forfeiture  incurred  by  a  breach  of  a  covenant  to  repaii 
generally,  is  not  waived  by  notice  given  under  a  covenant  u 
repair  within  three  months  «.  The  landlord  does  not  waive  hi 
right  of  re-entry  by  taking  an  insufficient  distress  for  the  ren 
by  the  non-payment  of  which  the  forfeiture  was  incurred' 
and  where  a  lease  contained  a  clause  of  re-entry  in  case  th( 
rent  should  be  in  arrear  for  twenty-one  days,  and  there  shouli 
be  no  sufficient  distress,  it  was  held  that  the  landlord  having 


'  Doed.  Rankin  V. Brindley,  4  B.  '  Deed.  Ratseno.  Leiri8,2Htf 

&  Ad.  84.     1  Ner.  &  M.  1.  tt  WoL  106. 

^  Brewer  d.  Lord  OnB]owo.£aton,  *  Roe  d.  Goatly  «.  Paine,  2  Cami 

Adams,  174.  6M. 

*  Doe  d.  Flower  r.  Peck,  1  B.  &  '  Boewer  v.  Eaton,  dted  6T.  B 

Ad.  42a  220. 
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distnioed  withio  the  twenty-one  days,  and  ha?ing  continued  in 
poBMSsioo  after  the  expiration  of  the  last  day  for  the  payment 
of  the  rent,  did  not  waive  his  right  of  re-entry  ^  An  agree- 
ment to  allow  the  tenant  further  time*  to  repair,  is  a  suspension 
bnt  not  a  waiver  of  the  forfeiture  \ 

When  notice  to  quit  is  necessary  in  order  to  enable  the  land- 
lord to  maintain  ejectment,  an  omission  or  waiver  of  such 
notice  is  a  good  defence  ^, 


5.^E9idence  in  ejectment  by  the  heir,'}      When  ejectment  is  The  heir 
brought  by  the  heir  at  law,  he  must  shew  that  the  ancestor  ^'l^^ 
from  whom  he  claims  was  seised  of  the  lands  in  fee  simple,  of  his  an- 
which  may  be  done  by  proving  that  such  ancestor  was  in  actual  hi,  ^^ 
possession,  or  that  he  received  rent  from  the  person  in  pos*-  ^^^^^^^ 
session,  which  is  presumptive  evidence  of  a  seisin  in  fee  ^,  or 
that  die  party  in  possession  was  the  lessee  of  the  ancestor  ®« 
The  plaintiff  must  also  shew   his  descent  from  the  ancestor 
under  whom  he  claims ;  or  that  he,  and  the  person  last  seised, 
were  descended  from  one  common  ancestor,  or  at  least  from 
two  brothers  or  sisters';  and  that  all  the  intermediate  heirs 
between  himself  and  such  ancestor  were  dead  without  issue  s. 
This  is  done  by  proving  the  marriages,  births,  and  deaths,  ne- 
cessary to  complete  his  title,  and  shewing  the  identity  of  the 
several  parties.    The  testimony  of  persons  present  when  the 
events  happened,  or  who  knew  the  parties  concerned  at  those 
periods,  and  the  production  of  ej&tracts  from  parish  registers, 
tre  the  most  satisfactory  modes  of  proving  facts  of  this  nature. 

Hearsay  and  reputation  (which   latter   is   the  hearsay   of  Heanay 
those  who  may  be  supposed  to  have  known  the  fact  handed 


*  Db^d.   Taylor  v.  Johnson,  1 

^  Doed.  Bankino.Brixid]ey,4B. 
&  Ad.  84,  svpra.  Doe  d.  Kensiog- 
t<m  (Lord)  «.  Brindley,  12  Moore, 
S7. 

*  As  to  what  operates  as  a  waiver 
of  notice,  see  ioUe^  873. 

<  B.  N.  P.  103.  Go.  Litt.  15.  a. 
Jenkins  d.  Harris  o.  Pritchard,  2 
Wi]s.4& 

*  Co.  litt,  243.  a.     Bushby  e. 


Dixon,  3  B.  &  C.  29&  The  decl». 
rations  of  a  deceased  tenant,  that 
he  held  under  a  particnlar  person, 
are  eridence  of  the  seisin  of  that 
person.  Peaceable  o.  Watson,  4 
Tannt.  16.  Game  o.  Nicholl,  1 
Bing.  N.  G.  430. 

'  Roe  d.  Thome  r.  Lord/2  BL 
1099. 

'  Richards  v.  Richards,  15  £ast, 
294. 
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In  what 
GBfles  hear- 
say evi- 


down  from  one  to  another)  are  admitted  as  evidence  in  cases  of 
pedigreed  Thus,  declarations  of  deceased  members  of  the 
ftunily  are  admissible  evidence  to  prove  relationship;  as  who 
was  a  person's  grandfather,  or  whom  he  married,  or  how  many 
children  he  had,  or  as  to  the  time  of  a  marriage,  or  of  the 
birth  of  a  child,  and  the  like  \  The  reputation  of  a  fm^j 
may  also  afford  presumptive  evidence  of  the  death  of  a  person 
without  issue  ®.  fiut  hearsay  evidence  is  not  admissible  to  prove 
the  pkux  of  any  particular  birth  ^ ;  nor  are  the  opinions  of  de^ 
doioeisnot  ceased  neighbours,  or  of  the  acquaintances  of  the  family,  evii 
dence  on  questions  of  this  nature  %  nor  is  the  hearsay  of  a 
relative  admissible  when  the  relative  himself  can  be  produced^! 
Declarations  made  on  a  subject  in  dispute  after  the  commence^ 
ment  of  a  suit,  or  afler  a  controversy  preparatory  to  one,  ar< 
not  receivable  on  account  of  the  probability  that  they  wer< 
intended  to  serve  one  of  the  contending  parties  s.  I 

Entries  in  family  bibles  and  other  books ;  so  also  redtall 
in  family  deeds,  monumental  inscriptions,  engravings  on  rind 
old  pedigrees  hmig  up  in  a  family  mansion,  and  the  like,  imj 
be  received  in  evidence  in  questions  of  pedigree  ^.    Reputatid 
is  primd  facie  evidence  of  marriage  K    It  has  been  held  sul 
iicient  in  an  action  by  the  son,  even  where  his  parents  wev 
both  living^. 
Pvesomp-         The  presumption  of  the  duration  of  life  ends  at  the  expir^ 
duration  of  tion  of  seven  years  from  the  time  when  the  person  was  last  knoi^ 
^^^'  to  be  living  ^    But  the  death  of  a  party  may,  under  particol^ 

circumstances^  be  presumed  within  a  shorter  period ;  as  where! 


*  Higham  v.  Ridgvray,  10  East, 
120.  Whitelocke  o.  Baker,  13  Ves. 
514.    Vowels  V.  Young,  id.  148. 

^  B.  N.  P.  294.  Doe  d.  Northey 
V.  Harvey,  R.  &  M.  297*  I>oe  d« 
Futter  V.  Randall,  2  M.  &  P.  20. 

^  Doe  d.  Banning  v.  Griffin,  16 
East,  293.  Doe  d.  Oldham  v.  Wol- 
ley,  8  B.  &  C.  22. 

'^  R.  V.  Erith,  8  East,  642. 

•  R.  V,  Eriswell,  3  T.  R,  707. 
Weeks  v.  Sparks,  1  M.  &  S.  688. 
Johnson  v.  Lawson,  2  Bing.  90. 


f  Pendrell  v.  Pendidl,  2  Su 
926. 

'  Berkeley  Peerage  case,  4  Gu^ 
401. 

^  Wliitek)cke  v.  Baker,  13  Vi 
614.    VoweU  V.  Young,  id,  14& 

i&N.  P.  114.  Read  V.  Paul 
Peake,  233.  St.  Devereux  tv  Hod 
Dew  Chnrdi,  1  Bl.  dffj. 

^  Doe  d.  Fleming  v.  Fleixuiif:i 
Bing.  266. 

>  Doe  d.  George  o.  Jesson,  6  Ei 
80.    Rowe  r,  Hashnd,  I  BL  404 
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persoi  snU  m  a  vessel  which  was  never  afterwards  heard  of, 

hadaiftnipreiuiDed  Id  three  years  after  the  sailing  of  the 

vaK(  If  (be  vessel  itself  was  presumed  to  be  lost^ 
Pnai  bjr  one  of  8  fiiinily,  that  many  years  before,  a  younger 

btAcr  of  the  person  last  seised  had  gone  abroad^  and  that  the 
Rpste  of  tJK  fimfly  was  that  he  had  died  there,  and  that  the 
vitKsi  lad  sever  heard  in  the  family  of  his  having  been  roar- 
r4s]sM/icte  evidence  that  the  party  was  dead  without 
UwfniiMey  to  entitle  the  next  claimant  by  descent  to  recover 
inqffitit*.  Where  a  tenant  for  life  had  not  been  seen  or 
bard  flf  Ibr  fourteen  years,  by  a  person  resident  near  the 
esoft  01  vbich  he  resided,  although  not  a  member  of  his 
^;  it  wm  held  to  be  primd  facie  evidence  of  the  death  of 
>^tcuiit«. 

Bit  tfaoagfa  a  person  who  has  not  been  beard  of  for  seven 
yein  is  presumed  in  law  to  be  dead,  there  is  no  legal  pre- 
oDptuB  as  to  the  time  of  his  death.  The  fiict  of  his  being 
^^  or  dead,  at  any  particular  period  during  the  seven  years, 
D"Bt  be  proved  by  the  party  relying  on  it.  Therefore,  where 
the  plomi^  in  ejectment  brought  in  1832,  claimed  the 
P'^BiKs  as  revenioner  on  the  death  of  a  party  who  went 
^^nad  in  1807,  and  had  never  since  been  heard  of,  the  court 
^U  that  it  was  incumbent  on  hhn  to  prove  that  the  party  who 
^"Athnadwas  alive  within  twenty  years  before  the  action 
^b(si|^  for  there  was  no  legal  presumption  of  the  con- 
taiaaoe  of  Kfe  nntil  the  end  of  seven  years  ^. 

^  ^  of  death  is  a  question  of  fact  which  must  depend   The  time  of 
<»t&fevanBitancesofeach  particular  case.  '*  It  appears  to  me,"  question  of 
^MDeitman,  C.  J.,  "  that  nothing  would  be  more  absurd  ?»<*  ^^  t>» 
^  tiiat  there  should  be  a  presumption  of  life,  or  death,  with- 
w  refrrenoe  to  the  age,  circumstances,  situation  of  life,  and 
^^"'iBOD  habits  of  the  party.     Can  there  be  the  same  pre- 
'Option  as  to  a  party  who  is  100  and  one  who  is  thirty-five,— 
^  to  a  party  who  was  in  good  health  when  last  beard  of  and 

'  Watton  t.  Kmg,  I  Stark.  131.  &  A.  433. 

^  Doe  4.  Bamiog  v.  Chiflin,  15  '  Doe   d.  Knight  r.  Nepesn,   6    , 

K».  B.&Ad.86. 
'^i.Utffd  r.  Deakin,  4  B. 
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one  who  was  proved  to  have  then  had  a  disorder  upon  iiiin, 
which  was  likely  speedily  to  terminate  in  his  death  ?  It  cannot 
be,  it  is  altogether  a  question  of  fact."* 

When  the  lessor  claims  as  heir  to  copyhold  premises,  be  most, 
in  addition  to  the  foregoing  evidence,  produce  the  rolls  of  the 
manor,  to  shew  a  surrender  to  himself  or  those  under  whom  he 
claims ;  but  he  need  not  shew  his  own  admittance  unless  the 
ejectment  be  against  the  lord  \  In  the  latter  case  he  must 
prove  an  admittance,  or  a  tender  thereof,  and  a  refusal  *=. 


Eridenoeto 
establish  il. 
legitimacy. 


Want  of 


6. — Illegitimacy.']  Illegitimacy  is  not  unfirequendy  a  defence 
in  actions  of  ejectment  by  heirs,  which  may  be  established  by 
shewing  that  the  plaintiff,  or  some  party  through  whom  he 
claims,  was  not  born  in  lawful  matrimony  ^ ;  or  (if  born  m 
wedlock)  by  evidence  of  want  of  access,  or  other  circum- 
stances which  tend  to  shew  that  the  husband  could  not  in  the 
course  of  nature  be  the  father  ®. 

It  was  formerly  held,  that  if  the  husband  was  at  all  withii^ 
the  kingdom,  at  any  period  during  the  nine  months,  (the  perio^ 
of  gestation^,)  or  to  use  the  technical  phrase,  inter  quatuofi 
maria,  the  child  should  be  deemed  legitimate,  as  access  should 
be  presumed ;  but  that  doctrine  has  been  long  since  exploded 
and  it  is  now  established  by  numerous  decisions,  that  where 
there  is  a  manifest  physical  impossibility  that  the  husband  coulij 
have  procreated  the  child,  it  shall  be  deemed  a  bastard.  Thusj 
if  the  husband  be  impotent ;  or  if  it  appear  that  he  had  no^ 
such  access  to  the  wife,  so  that  by  any  possibility  he  could  be 
the  father,  the  child  shall  be  considered  a  bastard  ;  and  prool 


*  In  R.  r.  Harborne,  4  N.  &  M. 
343.  2  Ad.  &  EU.  540.  1  Harr.  & 
W.3& 

^  Doe  d.  Tarrant  v.  Hellier,  3 
T.  R.  162. 

^  Doe  d.  Burrell  v.  Bellamy,  2  M. 
&S.87. 

'  As  to  what  constitutes  a  legal 
marriage,  see  title  Grim.  Con. 
poit, 

'  R.  V.  Loff,  8  East,  306. 

'  The  usnal  time  for  a  woman  to 


go  with  child  is  forty  weeks ;  ba| 
the  period  of  gestation  may  be  acof* 
lerated  or  retarded  by  aodde&til 
causes.  Thus,  a  child  bom  fortj 
weeks  and  nine  days  after  the  <ieatl 
of  the  husband  has  been  held  kgi^ 
timate.  Alsop  v.  Bowtel,  Cnx  Jjic^ 
641 .  So  forty  weeks  and  eleven  days 
after  his  death,  m£.  Oatfaiipoi^t 
there  ia  no  fixed  rule ;  it  is  a  4]a«^ 
tion  for  the  decision  of  the  joryJ 
See  Leigh's  Poor  Laws,  136. 


•»sc. 
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of  tbeae  kcts  will  be  regulated  by  the  same  principles  as  are 
ipplieiftfe  to  the  establishment  of  any  other  fiict  *. 

K,  kmefetf  such  personal  access  between  the  husband  and 

ink  25  affinded  an   opportunity   of  sexual   intercourse,    is 

estiUiiM,  a  sexoal  intercourse  will  be  presumed,  and  it  will 

be  BKifflbent  on  those  who  deny  such  intercourse,  to  shew  that 

jt  bs  Bot  taken  place  ;  and  if  such  personal  access  can  be 

sbemi  to  bare  taken  place,  within  such  a  period  as  by  the 

couneofuture  the  husband  could  be  the  father,  the  child 

wiilbeikeaied  legitimate,  even  though  the  wife  be  notoriously 

iinug  is  adskery  during  the  period  of  her  gestation  ^.     The 

fnsuapQOBL  of  the  legitimacy  of  a  child  born  in  lawful  wed- 

lodLt  die  husband  not  being  separated  from  his  wife  by  a  sen- 

ttnet  of  divorce,  can   be  l^ally  resisted  only  by  evidence  of 

nicb  facts  or  circumstances  as  are  sufficient  to  prove,  to  the 

ntis&etioa  of  those  who  are  to  decide  the  question,  that  no 

sexaaliatercourse  did  take  place  between  the  husband  and  wife 

^*aj  time,  when  by  such  intercourse  the  husband  could,  by  the 

lavg  of  nature,  be  the  father  of  such  child  ^.     But  if  die  husband 

ad  wife  be  living  teparatcly^  and  she  is  openly  carrying  on 

an  idoherons  interooarse  with  others,  a  child  bom  under  such 

dTcmastanees  is^  primd  facie,  illegitimate,  even   though   the 

litisband  kad  tm  opportunity  of  access  to  her  ;  for  it  will  not  be 

pvcssBxd  that  under  such  circumstances  he  availed  himself  of 

^  ^^fottmaty  ^.     A  child  begotten  after  a  separation  d  mensa 

et  tknkfnmdjiacie  a  bastard;  for  access  will  not  be  pre- 

la  order  to  bastardiie  issue  begotten  during  coverture,  the  When  the 
fither  or  mother  may  be  examined  as  to  the  fact  or  time  of  p^renu  is 
carriage',  its  formality  or  informality e,  and  whether  the  child  admissible. 


^  Shcflcy  r.  ,  13  Yes.  68.  Banbury  Peerage  case,  mpm. 

Biekvy  Peerage  case,   1  Sim.  &  '  Cope  v.  CJope,  tupra. 

^  )i3.    Morffo  r.  Davies,  3  C.  &  *  St.  George  v.  St.  Marguet^  I 

^.215.427.  Salk.  123. 

^Ca^«uCepe,6a&P.  a04.   1  'B.N.P.1I2.    Loid  Va)entia*8 

If-  k  Rok  209.    Head  r.  Head,  1  case,  Cowp.   593.       Leigh's    Poor 

>«a.  &  Sea.  160.    Bory  v.  Philpett,  Laws,  137* 

3M7I.&K.349.  ■  id.   R.  V.  Bramley,    6  T.   R. 

'^  Opinion  of  die  jodges  in  the  330. 
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was  born  subsequent  or  prior  to  the  marriage  *•  The  evidence 
of  the  mother  is  admissible  to  prove  the  fact  of  her  adultery^. 
But  the  evidence,  neither  of  the  wife  ^  nor  of  the  husband,  is 
admissible  to  prove  non-access  ^, 

The  declarations  of  the  husband,  or  wife,  cannot  be  received 
af\er  their  death,  to  prove  the  want  of  access,  or  to  shew  that 
a  child  bom  of  the  wife  during  wedlock  was  not  that  of  the 
husband,  but  of  another  man  ^. 


Proof  of 
the  ezecu' 
tion  of  a 
wiU. 


Copyhold. 


7.— Devisee,']  When  the  plaintiff  claims  as  devisee  of  a 
freehold,  he  must  prove  the  seisin  of  the  devisor ;  and  if  the 
devise  be  of  a  remainder,  or  a  reversion  in  fee,  or  the  like,  he 
must  prove  the  determination  of  all  the  precedent  estates  ^ 
He  must  also  prove  the  due  execution  of  the  will  ',  unless  it 
be  more  than  thirty  years  old,  in  which  case  it  proves  itself, 
and  the  age  of  the  will  is  to  be  reckoned  from  its  date,  and  not 
from  the  death  of  the  testator  8.  The  original  will  must  be 
produced  if  possible  ;  but  if  it  be  lost,  an  examined  copy  of 
it,  or  parol  evidence  of  its  contents,  or  the  register  book  in 
which  the  will  is  set  out  at  length,  is  admissible,  as  secondary 
evidence^.  But  neither  an  exemplification  under  the  great 
seal,  nor  the  probate  under  the  seal  of  the  Ecclesiastical  Court, 
can  be  admitted  as  evidence  K 

When  an  ejectment  is  brought  by  the  devisee  of  a  copy- 
bolder,  he  mu8t  prove  the  admission  of  the  testator,  the  sur- 
render to  the  use  of  the  will,  and  his  own  admittance^.  And 
these  facts  will  be  sufficiently  established,  by  producing  the 
original  entries  on  the  rolls  of  the  manor  by  the  proper  officer, 


*  Stevens  v.  Moas,  Cowp.  591* 

^  /d.  R.  r.  Luff,  8  Eut,  19S. 

°  R.  o.  Kea,  11  East,  132.  R.  o. 
Rending,  1  East,  180.  R.  o.  Bedal, 
2Stra.l073.  InOoodrightv.Mo88, 
Cowp.  691,  Lord  Mansfield  said, «'  it 
is  a  mle  founded  in  decency,  moral- 
ity, and  policy,  that  the  parties  shall 
not  be  permitted,  after  marriage,  to 
say  they  had  no  oonnezion.** 

^  Copeo.  Cope,  1  M.  &Rob.  296, 
imte,935.  R.V.  Soarton,2H.&W. 
299.  6N.  &M.575J  See  Leigh^s 
Poor  Laws,  137* 


*  Adams,  289. 

f  See  title  Will,  pott 

>  Doe  d.  Oldham  v.  WaUey,  8  a 
&  C.  22.  Lord  Ranciiife  e.  P^ 
sons,  6  Dow.  202.  M^Keniie  t.  Fra- 
aer,  9  Ves.  5. 

*"  St.  Legar  e.  Adams,  1  Ld.  Raym. 
731.  B.  N.  P.  240.  Doe  d.  Aih 
r.  Calvert,  2  Camp.  389. 

»  Comber.  48.  B.  N.  P.  246. 

k  Roe  d.  Jeffsray  e.  Hiekt,  2 
Wils.  13.  Doe  d.  Vernon  t.  Ver- 
non, 7  East,  8. 


UC.  Xn.]  OF   THE   BVIDBNCE.  937 

(wfaidi  efitnes  the  courts  will  compel  the  lord  to  permit  his 
teuBt  10  ingptet  *,}  and  proving  the  identity  of  the  parties 
aiUlteli^  witlxHit    shewing  a  copy  of  such  surrender  and 
afaittMWCT  stamped  as  required  by  the  stat.  55  Geo.  III.  c. 
M '.    Hie  wiD  of  the  devisor  must  likewise  be  proved ;  but 
»  copyliQld  lands  are  not  within  the  statute  of  frauds,  it  will 
be  sofficient  to  shew  a  will  in  writing  ^ ;  although  it  be  neither 
ftignedby  the  testator,  nor  attested  by  any  witnesses  ®.     Indeed, 
ercfi  slMft  notes  taken  by  an  attorney  for  the  purpose  of  draw- 
iiif  Bp  a  wiU»  where  the  party  died  before  the  will  could  be 
ooiB|iietod,  have  been  held  sufiBcient  to  pass  copyhold  pre- 
Qves'.    The  55  Geo.  III.  c.  192,  which  dispenses  with  the 
aeceastfy  of  the   surrender   of  copyholds  to  the  use  of  the 
inll  of  the  copyholder,  extends  to  those  cases  only  where 
die  snrroder  is  merely  formal.    Therefore,  where  by  the  cus- 
tom of  the  manor,  a  /€me  covert  was  allowed  to  pass  her  copy- 
boUs  by  will,   the  same  being  previously  surrendered  by  the 
baskad  and  wile ;  it  was  held,  that  a  will  made  by  a  wife, 
vithoit  malriwg  a  prcviotts  surrender,  did  not  pass  the  copy- 
Mb,  the  surrender  being  matter  of  substance  it. 

8. — Bifon  execution  creditor.^  When  an  ejectment  is  brought  Tenant  by 

Wj  a  teoaat  by  elegit,  he  must  prove  the  judgment  by  producing  ^^^ 

smeiaBined  copy  of  the  judgment  roll,  containing  the  award 

of  ihedi^  and  a  return  of  the  inquisition^.     If  the  sheriflTs 

retsni  do  not  state  that  he  has  set  out  a  moiety  by  metes  and 

boond^  it  k  bad,  and  the  objection  may  be  taken  at  the  trial  *. 

If  the  poBBesmion  be  not  in  the  debtor,  but  in  a  third  person, 

the  pianitiff  must  also  shew  that  such  third  person  came  in 

Boder  tlie  debtor^  and  that  his  right  to  possession  has  ceased ; 

or  if  be  holds  adversely  to  the  debtor,  the  plaintiff  should  shew 

'  Fo&acd  r.    Hemet,    2  Blaek.     East,  299. 
inei.     Bex  «.  Sbrily,  3  T.  R.  141.  '  1  Ander.  34.  85. 

*  Doe  d.   Hssion    o.    Smith,  1  '  Doe  d.  Netheroote  v.   Bartle, 


197-  5  B.  &  A.  492. 

'  Uom  d.  Bamiogton  v.  Hall,  16         ■>  Kamsbottom  v.  Brickhuret,  2 


M.  &  S.  566. 

^  32  Hen.  VIII.  c.  1.  *  Fenny  v.  Durrant,  1  B.  &  A. 

'  Nash  V.  Edmunds,  Cro.  Eliz.      40. 
J  no.      IXw  d.  Ckwk  V.  Danren,  7 
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the  debtor's  title  *.    It  will,  however,  be  sufficient  to  shew  a 
primd/acie  title  in  the  debtor,  and  that  will  cast  on  the  de- 
fendant the  burden  of  shewing  that  his  title  is  anterior  to  die 
judgment  \ 
Fieri  fa-  A  lessor  in  ejectmeiitj  who  claims  title  as  a  porchaser  from 

^*^'  the  sheriff,  ,who  sells  by  virtue  of  a  Jieri  facias  at  the  suit  of  such 

lessor,  must  prove  the  judgment  as  well  as  the  writ^ 

But  where  the  lessor  of  the  plaintiff  was  not  the  plaintiff  in 

the  first  action,  it  was  held  sufficient  for  him  in  ejectment 

against  the  defendant  in  the  first  action  to  produce  the  /.  fa., 

without  proving  the  judgment^.     Where  the  assignment  of  a 

lease  by  deed  taken  in  execution  was  made  by  the  under-sfaeriflf 

in  the  name  and  under  the  seal  of  office  of  the  sheriff;  it  was 

The  oonu.    held  unnecessary  to  prove  his  authority  ®.     In  ejectment  by  the 

statute         conusee  of  a  statute  merchant,  he  must  prove  a  copy  of  the 

merchant,     statute  and  of  the  cttpias  si  iaicust  and  the  extent  returned,  and 

also  the  iiberate  returned,  for  an  extent  only  gives  posseaaioa 

in  law  ^ 

9. — By  a  mortgagee,^  In  ejectment  by  a  mortgagee  against 
the  mortgagor  in  possession,  it  is  sufficient  to  prove  the  ex- 
ecution of  the  mortgage  deed  ^  A  deed  of  assignment  of  a 
mortgage  by  demise,  to  which  the  original  mortgagor,  who  was 
tenant  in  fee,  and  the  mortgagee,  were  parties,  recited  the  mort- 
gage deed ;  held,  in  ejectment  by  the  executor  of  the  assignee 
of  the  mortgage,  that  this  recital  afforded  sufficient  evidence  of 
title  without  producing  the  mortgage  deed^.  If  a  third  party 
be  in  possession  as  tenant  to  the  mortgagor,  the  plaintiff  must 
shew  a  determination  of  the  tenancy,  or  if  such  person  came 
in  subsequent  to  the  mortgage,  he  must  shew  that  he  has  not 
been  acknowledged  by  the  mortgagee  *.    If  the  tenant  has  a  1^1 

*  Doe  d.  Da  Cosu  v.  Wbartoi^         '  B.  N.  P.  104. 

8  T.  R.  2.  ■  Doe  d.  Fisher  «.  Giles,  5  Bug. 

^  Doe  V.  Owen,  2  C.  &  J.  71«  421.    Doe  d.  Rohy  v.  M aiaey,  B  B. 

'  Doe    d.    BUnd    v.    Smith,    2  &  C.  767.    See  atUSy  677* 

Stark.  199.  Hoflfman  r.  Pitt,  SEsp.  ^  Doe  d.  Rogers  o.  Brook,  1  Bar. 

22.  &  WolL  400.    3  Ad.  &  EU.  513. 

^  Doe  d.  Batten  v.  Murless,  6  '  Thunder    d.    Weaver  o.  Bel- 

31.  &  S.  110.  cher,  3  Eait,  449.    Keech  o.  HiJl, 

*  Doe  d.  James  r.  Brown,  5  B.  &  1  Doug.  21.  See  anlCy  877* 
A.  24a  ^ 
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tidetotfcepRiniseSy  the  plaintiff  cannot  recover,  though  his 
idftijeei  is  to  get  into  the  possession  of  the  rents  and  pro- 
ftfi'.  it  must  appear  that  the  title  accrued  by  the  mortgagor's 
de&tk  before  the  day  of  the  demise  laid  in  the  declaration  \ 

lO,^By  «  exeevior  cr  admmisiraiarJ]    When  ejectment  is  Execnton 
bitMgbt  hf  an  executor  or  administrator,  he  must  prove  the  nistraton! 
tesiatai^i  detdi,  produce  die  probate  of  the  will  or  letters  of 
atoiiMtiiUoo,  or  the  book  of  the  ecclesiastical  court  wherein 
tke?  areottred,  or  a  copy  of  the  entry  in  such  book,  or  a  cer- 
tifioieflf  administration  granted  by  such  court  <'.     In  addition 
to  tb  proof  of  the  title  of  the  deceased,  the  executor  may  re- 
corer  on  a  demise  laid  after  the  death  of  the  testator,  but  be- 
fcie  probate,  for  the  term  vests  in  him  from  the  death  of  the 
tetalor^;  and  the  same  rule  applies  to  an  administrator,  for  the 
relates  back  to  the  intestate's  death  ^ 


Il^J^jr  oisigneesJ]    When  ejectment  is  brought  by  the  as-  Anlgneei 
Bgaea  of  a  bankrupt,  they  must  prove  the  title  of  the  bank-  J^p^'J^j 
nipc  to  the  premises,  and  their  own  right  to  sue  as  assignees,  if  ixuolveDts. 
it  be  not  admitted  by  the  pleadings'.     The  assignees  of  an  in- 
solfeot  debtor,  after  proving  the  title  of  the  insolvent,  need 
oaly  prodnoe  a  copy  of  the  record  of  the  conveyance  and  as- 
sipamto  themselves,  as  filed  in  the  insolvent  court;  but 
sod  copy  vast  be  written  on  parchment,  and  have  the  cer- 
dieale  of  the  provisional  assignee  of   the   court    indorsed 
theKOBiifldbe  sealed  with  the  seal  of  the  courts.    The  as- 
opeemiAtt  the  ccHnpnlsory  clause  in  the  lords'  act,  need  only 
to  prodaee  the  assignment  by  the  prisoner^  without  producing 
^  previous  notices ;  at  all  events,  it  is  sufficient  if  the  rule  for 
^  pnaooer's  discharge  be  also  produced  K 
^lien  ejectment  is  brought  by  a  guardian  for  the  lands  of  an'  Ouardiana. 


*  Doe».  Wharton,  8  T.  R.  2.  •Id. 

^ 2 Staifc. £t.  307.  '  Adamt,  306.    Seeani^,304.    6 

'B.N.F.240.     Davis  o.  Wil.  O.  IV.  c.  16.  s.  90-92. 

^«o«,  13 E«t,232.    EMenu.  Ked-  «  7  G.  IV.c  67.  ••  19.  I  W.  IV. 

^«Eart,187.  G.38.S.1. 

*  Con.  Dig.  Adm.  B.  10.    R.  «.  >"  Doe  d.  Milboum  v.  Edgar,  2 
Sujoe,  6  T.  B.  295.  Bing,  N.  C.  391.     1  Hodges,  431. 
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infant ;  if  by  a  guardian  in  socage,  he  must  prove  the  seisin 
of  the  ancestor  and  the  heirship  of  Uie  ward,  and  that  the  ward 
was  under  the  age  of  fourteen  years  at  the  time  of  the  demise 
laid  in  the  declaration,  and  that  among  the  relations  to  whom 
the  inheritance  cannot  descend,  he  himself  is  the  next  of  blood 
to  such  ward  K  A  guardian  by  will  under  12  Car.  II.  c.  S4.  s. 
8.  must  prove  his  appointment  under  a  deed  or  the  will>  the 
title  of  the  infant,  and  his  minority  at  the  time  of  the  demise  \ 

12. — By  a  parsonS]  In  ejectment  by  a  rector,  for  the  par- 
sonage-house, glebe,  or  tithes,  proof  of  his  admission,  institu- 
tion, and  induction  will  be  sufficient  without  shewing  a  title  in 
the  patron  ^.  If  the  presentation  be  by  parol,  it  may  be  proved 
by  a  person  who  heard  it  ^,  if  by  a  letter  to  the  bishop,  the  letter 
itself  should  be  produced  ^.  It  is  not  necessary  for  the  plaintiff 
to  shew,  until  the  contrary  is  proved,  that  he  has  subscribed  to 
the  thirty-nine  articles  ^  The  induction  may  be  proved  by 
some  person  who  witnessed  the  ceremony,  or  by  the  indorse- 
ment on  the  mandate  of  the  ordinary  to  induct,  or  by  the  return 
to  the  mandate,  if  any  has  been  made  ^  The  letters  of  insti- 
tution reciting  the  cession  of  his  predecessor,  followed  by  in- 
duction, are  sufficient  evidence  of  the  cession  «. 

13. — Ejectment  far  copyhold  lands.']  When  the  lord  of  tlie 
manor  brings  ejectment  for  a  forfeiture,  he  must  prove  the  act 
of  forfeiture,  that  he  was  lord  at  the  time  of  the  forfeiture 
committed,  and  that  the  tenant  had  been  admitted  on  the  rolls  ^. 
When  the  action  is  brought  by  the  surrenderee  of  copyhold 
lands,  he  must  prove  the  surrender  to  his  use,  and  his  subse- 
quent admittance,  for  his  title  is  not  complete  before  admit- 
tance ;  but  afler  admittance,  his  title  relates  back  to  the  time  of 


'  2  Stark.  £v.   297-     See  aiU$^  3M.    2  BL  861.    WilUama  i^  £ist 

843.  India  Compuiy,  3  East,  199. 

^  Id.  Adams,  306.  '  Chapman  o.  Beard,   3  Anstr. 

">  B.  N.  P.  166.    Snow  d.  Craw-  942. 

ley  r.  PhiUips,  1  Sid.  220.  >  Doe  d.  Kirby  v.  Carter,  R.  &  M. 

*  R.  V.  Eriswell,  3  T.  R.  723.  Co.  23?. 

Litt.  120.  a.  n  B.  N.  P.  108.    Adams,  308. 

*  PoweU    V.    MUbum,  3    Wils. 
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tltt  nmder;  ind  provided  he  be  admitted  ht^wt  the  trial,  it  will 
be  »&MBt}  dtoof^  the  demise  be  laid  on  a  previous  day  *. 

i  ime  io  remainder  need  only  prove  the  admittance  of 

de  loaot  for  life,  for  that  operates  as  the  admittance  of  him  in 

i&riattiBdef  ^    A  person  to  whom  an  original  grant  of  copy- 

Ud is ]Dtde,ii  tenant  before  admittance®;  so  is  the  grantee 

of  a  copyhold  in  reversion  ^.     The  lord  may  admit  a  copyhold 

t£Qut,  sot  ody  out  of  the  court  but  out  of  the  manor,  but  the 

oenird  eunot  admit  out  of  the  manor  «.     The  surrender  and 

a^^iitneeBay  be  proved  by  the  original  entries  on  the  court 

raOs  of  tb  manor,  or  by  copies  thereof  properly  stamped,  with 

endooeof  die  identity  of  the  parties  admitted  ' ;  or,  if  there  be 

sDeotijoD  the  rolls,  by  collateral  evidence,  as  by  the  draft  of 

tksuncBder  from  the  muniments  of  the  court,  and  the  testimony 

oTdie  imnan  of  the  homage  jury  who  made  the  presentment  >. 


\^^Who  may  be  mtnesscs.']  The  tenant  in  possession  is  not 
>c«peteQt  witness  to  support  his  landlord's  title,  for  he  is  in- 
^CRited  ia  the  event  of  the  suit ;  as  he  may  be  liable  for  the 
BiBsae  profits,  and  also  to  be  turned  out  of  possession  in  case  of 
a  fenlict  against  the  landlord  ^  ;  nor  is  he  competent  to  prove 
tliai  Ik  aad  not  the  defendant  is  really  the  tenant,  for  he 
^t  be  cjeeted  from  his  lands  in  case  of  a  verdict  against 
wdi  ddeadaDt '.  Where  a  witness  stated  that  the  claimant 
ladfoiQcrly  assigned  to  hiip  tlie  premises  for  a  particular  pur- 
pOKj  bat  tkat  he  had  given  up  the  deed,  and  did  not  believe 
t^kkdaay  beneficial  interest  in  them,  he  was  held  to  be 
'BOQB^ieteBt^.  But  the  acts  of  occupiers  during  their  occupa- 
^  ^,  even  after  it  had  ceased,  evidence  against  the  parties 


'HaUfiMn.  O^tbam,  1  T.  R. 

^  Amtaehae  v.  Anncelme,  Cro. 
^31.  As  to  admittance  of  the 
^*i« ante,  842. 

'  Dbe  (L  Leach  «.  Whitaker,  5 
B  &  Ad.  4091 

^Roed.Coih  V.  Lovden,  2  B. 
&A.  453. 

'  Doe  r.  WMttaker,  mpra. 

'  2  StariL.  Ev.  241.  Doe  d.  Ben- 
^%dii  r.  Hall,  16  Eait,  208. 


■  Doe  d.  Priestly  v.  Calloway,  6 
B.  &  C.  484. 

^  Doe  d.  Foster  v.  Wilh'ams, 
Ckiwp.  621.  Doe  d.  Lewis  i;.  Preeoe, 
1  C.  dt  J.  515.  Bourne  v..  Turner^ 
1  Stra.  632. 

*  Doe  d.  Lewis  o.  Bingham,  4 
B.  &  A.  672.  Doe  d.  Jones  u. 
Wilde,  5  Taunt.  183. 

^  Doe  d.  Scales  v.  Bragg,  R.&  M. 
87. 
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under  whom  they  came  into  possession  *•  So  are  the  decla- 
rations of  deceased  tenants  admissible  for  the  purpose  of 
proving  that  any  particular  lands  formed  part  of  the  estate  they 
occupied,  and  also  to  negative  adverse  possession^.  The 
mother  of  the  defendant  in  ejectment,  who  claimed  as  heir  to 
his  father,  is  a  competent  witness  for  him,  though  the  effect  of 
her  testimony  be  to  prove  a  seisin  in  law  in  her  husband,  which 
would  give  her  a  claim  to  dower  ^ 

An  heir  apparent  may  be  a  witness  concerning  the  title  of  the 
land,  because  his  heirship  is  a  mere  contingency ;  but  a  re- 
mainder-man cannot,  for  he  hath  a  present  estate  in  the  land; 
and  this  rule  extends  to  the  remainder-man  in  tail '. 

An  executor  who  takes  a  pecuniary  interest  under  the  will  is 
a  competent  witness  to  support  it,  for  the  verdict  will  only  have 
the  effect  of  establishing  the  will  as  to  the  real  property  «. 


SECTION  XV. 

OF    THE    TRIAL,   JUDGMENT^  AKD   SXECUTION. 

If  the  defendant  does  not  appear  at  the  trial  and  confess  lease, 
entry,  &c.,  the  plaintiff  must  be  nonsuited,  unless  the  action  be 
at  the  suit  of  the  landlord  against  the  tenant,  in  which  case  the 
plaintiff  may  proceed  with  the  trial,  produce  the  consent  rule^ 
and  prove  that  the  tenant  or  his  attorney  has  been  served  with 
due  notice  of  the  trial ;  after  which  he  may  go  into  evidence  of 
his  right  to  the  premises,  and  recover  the  amount  of  mesne  pro- 
fits accruing  from  the  day  of  the  determination  of  the  tenant's 
interest  to  the  time  of  the  verdicts.  So  he  may  proceed  for 
the  mesne  profits,  in  case  of  the  appearance  of  the  tenant  at  the 
trial ;  but  this  privilege  is  confined  to  cases  where  the  relation 
,of  landlord  and  tenant  exists  ^. 

*  Doe  d.  Manton  v.  Austin,  9  ^  Smith  o.  Blackham,  Salk.  S88. 

Bing.  41.  Doe  d.  Lord  Teynham  v.  Tyler,  6 

^  Davit  ».  Pierce,  2  T.  R.   63.  Bing.  391. 

Outnun  V.  Morewood,  5  T.  R.  121.  *  Doe  d.  Wood  v.  Tesge,  6  B.  & 

Doe  d.  Human  v.  Pettity  5  ^  &  A.  C.  336. 

233.  fSeeafito»907. 

^  Doe  d.  Nitingale  v,  Maisey,  1  ■  10.IV.c87.s.2.  8eeimlf,9l& 

B.  &Ad.  439.  ^  Id.  AdMiis,321.  See|Mf<.949. 
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When  die  pUunttfT  is  nonsuited  in  consequence  of  the  defend- 
ant's refusal  to  appear  and  confess,  &c.,  the  cause  of  the  non* 
suit  should  be  specially  indorsed  on  the  postea  in  order  to  en- 
tide  the  plaintiff  to  have  his  costs  taxed,  and  allowed  on  the 
coosent  rule;  and  also  to  enable  him  to  have  jndgnient 
entered  against  the  casual  ejector,  if  necessary*. 

The  11  Geo.  IV.  &  1  W,  IV.  c.  70.  s.  88.  enacts,  "  that  in  When  a 
all  cases  of  trials  of  ejectment  at  Nin  Prius,  when  a  verdict  session  may 
shall  be  given  for  the  plaintiff,  or  the  plaintiff  shall  be  non-  ^  ^^^ 
suited  for  want  of  the  defendant's  appearance  to  confess  lease,  issued, 
entry,  or  ouster,  it  shall  be  lawful  for  the  judge  before  whom 
the  cause  shall  be  tried,  to  certify  his  opinion  on  the  back  of  the 
record,  that  a  writ  of  possession  ought  to  issue  immedialely, 
and  upon  such   certificate  a  writ  of  possession  may  be  issued 
forthwith ;  and  the  costs  may  be  taxed^  and  judgment  signed 
and  executed  at  the  usual  time  as  if  no  such  writ  had  issued ; 
provided  that  such  writ,  instead  of  reciting  a  recovery  by  judg- 
ment in  the  comm<m  form,  shall  recite  shortly  that  the  cause  came 
on  for  trial  at  Nisi  Prnu^  at  such  a  time  and  place,  and  before  such 
a  judge,  (naming,  &c.);  and  thereupon  the  said  judge  certified 
his  opinion  that  a  writ  of  possession  ought  to  issue  immediately.*' 

It  has  been  held  under  this  statute  that  the  judge  has  no  dis- 
cretion as  to  the  time  at  which  the  plaintiff  shall  have  posses- 
sion ;  he  must  grant  a  certificate  to  enable  him  to  get  imme- 
diate possession,  or  let  the  case  take  its  regular  course  \  But 
if  the  plaintiff  be  nonsuited  on  account  of  the  non-appear- 
ance of  the  defendant,  the  judge  will  not  grant  a  certificate 
widiout  an  affidavit  of  the  circumstance  «•  And  where  it  was 
intimated  to  the  judge  that  a  new  trial  would  be  moved  for,  he 
refosed  to  certify  ^.  Where,  in  ejectment  on  two  demises^  in 
separate  counts,  a  verdict  was  taken  for  the  plaintiff  on  one,  and 
for  the  defendant  on  another,  with  leave  to  move  to  enter  it  for 
the  plaintiff  on  a  point  of  law,  and  speedy  execution  was  given 
to  the  plaintiff;  it  was  held,  that  his  having  accordingly  issued 

'  TiuiMr  «  Bsmaby,  SsOc  S59.  '  Doe  v,  Dawson,  tupra. 

^  Doe  d.  Williamson  r.  Dawson,  *  Doe  d.  Cook  r.  Barrett,  Tidd> 

4  C.  &  P.  589.     Doe  d.  Packer  v.  N.  Prac  828. 
UlUiaid,  5  C.  &  P.  132. 
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Of  entering 
judgment. 


The  in- 
terest ac- 
quired by 
the  judg- 
ment. 


Suing  out 
execution. 


executioii  on  the  first  count,  was  no  bar  to  his  also  having  judg- 
ment on  the  other  *. 

On  suing  out  a  writ  of  habere  facias  postetnonem^  a  pracipe 
was  formerly  required  in  the  King's  Bench,  but  not  in  the 
Common  Pleas,  but  now,  by  a  general  rule  of  all  the  courts, 
this  writ  may  be  sued  out  without  lodging  a  prsscipe  with  the 
officer  of  the  court,  and  without  having  it  signed  by  an  officer ; 
but  it  shall  not  be  sealed  till  the  judgment  paper  or  postea 
shall  be  seen  by  the  proper  officer  \ 

By  the  judgment  in  ejectment,  the  plaintiff's  lessor  obtains  pos- 
session of  the  lands  recovered  by  the  verdict,  but  does  not  acquire 
any  title  thereto,  except  such  as  he  previously  had.  If,  therefore, 
he  have  a  freehold  interest  in  them,  he  is  in  as  a  freeholder ;  if 
he  have  a  chattel  interest,  he  is  in  as  a  termor ;  and  if  he  have 
no  title  at  all,  he  is  in  as  a  trespasser,  and  liable  to  account  for 
the  profits  to  the  legal  owner,  without  any  re-entry  on  his 
part  ^ :  the  verdict  in  the  ejectment  being  no  evidence  in  a  sub- 
sequent action,  even  between  the  same  parties''.' 

The  plaintiff  should  take  care  not  to  take  out  execution  for 
more  than  he  had  a  right  to  recover ;  if  he  does  the  court  will  set 
it  right  in  a  summary  way.  As  where  in  ejectment  for  five- 
eighths  of  a  cottage,  the  sheriff  gave  possession  of  the  whole ; 
held,  that  the  tenant  should  be  restored  to  his  possession  of 
three-eighths  of  the  premises".  It  is  now  the  practice  for 
the  plaintiff  to  give  the  sheriff  security  to  indemnify  him  from 
the  defendant,  and  then  for  the  sheriff  to  give  possession  of 
what  the  plaintiff  demands '. 

The  plaintiff  having  judgment  to  recover  his  term  may  enter 
without  suing  out  a  writ  of  execution ;  for  where  the  land  re- 
covered is  certain,  he  may  enter  at  his  own  peril ;  the  assistance 
of  the  sheriff  is  only  to  preserve  the  peace  ff.  If  the  plaintiff  ob- 
tains a  verdict  and  judgment  against  the  landlord,  execution 


*  Doe  d.  Bank  of  England  r. 
Chambtos,  4  Ad.  &  £11  410.  1  H. 
&  W.  74d. 

*  R.  H.  2  W.  IV.  reg.  1,  sec.  75, 
c.  16.     Tidd*s  New  Prac.  629. 

'  Taylor  d.  Atkins  v.  Horde,  1 


Borr.  60. 

^  Gierke  v.  Rowell,  1  Mod.  10. 
.  *  Roe  d.  Saul  p.  Dawmn,  3  Wtb. 
^. 

'  Adams,  342. 

*  Run.  424. 
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DBj  be  isned  mthout  any  fbither  order  of  the  court.    But  when 
the  kndloni  is  admitted  to  defend,  and  judgment  is  entered 
apmAeasml  ejector,  with  a  stay  of  execution  until  a  fur- 
ther onder,  the  plaintiff  cannot  take  out  execution  without 
brn^moTed  the  court  for  leave  to  do  so,  and  if  he  sue  out  exe- 
cn6oa  vitkNit  leave,  the  court  will  set  it  aside  for  irregularity ; 
tiie  rde  ii,  in  the  first  instance,  only  a  rule  to  shew  cause  *. 

The  sben'ff  mnst  give  full  and  actual  possession ;  if  he  meet   The  iheriff 
vitb  any  obstmction  he  may  call  out  the  posse  cmmiaius  to  as-  f^  p^ 
satlm  If  the  recovery  be  of  a  house,  he  may  justify  breaking  •"•*«>- 
opes  tlie  door.    If  the  lessor  recover  several  messuages  in  the 
fosxsm  of  difierent  persons,  the  sheriff  must  go  to  each  of 
^  Kvoal  lioases,  and  severally  deliver  possession  thereof, 
(vLicii  is  done  by  turning  out  the  tenants,)  for  the  delivery  of 
ihe  possesiioD  of  one  messuage,  in  the  name  of  all,  is  not  a  good 
eieaitioD  of  the  writ ;  since  the  possession  of  one  tenant  is  not 
^  possession  of  the  other  K     But  when  the  several  messuages 
tfe  Id  the  possession  of  one  tenant  only,  it  is  sufHcient  if  he 
o^t  possesdoo  of  one  messuage  in  the  name  of  all  ®.     Afler 
p<>stiasioD  onee  given  under  a  writ,  the  plaintiff  cannot  sue  out 
^fiother  writ  of  possession,  though  he  he  disturbed  by  the  same 
^^^adant,  and  though  the  sheriff  have  not  yet  returned  the 
fcnner  writ  *. 

If  theksaor  neglect  to  sue  out  his  writ  of  possession  for  a 

Tear  ladaday  after  judgment,  he  must  revive  the  judgment  by 

^^fnut  as  in  other  cases;   and  when  the  judgment  is 

^^  tk  casual  ejector,  the  tenant  must  be  joined  in  the 

^^  •  Of  the  execution  of  the  writ  of  possession  growing 

<^  viil  pass  to  the  lessor  of  the  plaintiff,  although  previously 

aeized  under  Siji/a.  against  the  tenant,  if  the  day  of  the  demise 

^  prior  to  the  tssoing  of  such  JL/a.^  for  they  cannot  be  said  to 

^^^  to  the  tenant,  who  was  a  trespasser  from  the  day  of  the 


'  Doe  d.  Lacy  ».  Bennett,  4  B.&  Adams,  343. 

^^.   Doe  d.  Roberts  v.  Oihbs,  '  Doe  d.  Patev.  Roe,  1  Taont. 

1  (^liitt.  47.     Doe  Ik  MaMera,  id.  M. 

^  *  Withers  r.  Harris, 2Ld.  Raym. 

|»«11AI».88&  806. 

'  Semayne's    Gve,    6    Co.   91. 
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demise  *.  Where  several  crops  were  taken  under  an  habere 
facias  possessUmem^  issued  in  an  ejectment  brought  against  a 
tenant  for  holding  over,  the  court  refused  a  rule  for  the  lessors 
of  the  plaintiff  to  pay  over  the  value  of  them  to  the  defendant 
after  deducting  the  amount  of  rent  due  ^. 


SECTION  XVI. 

COSTS. 


How  costs  When  the  action  is  undefended,  and  judgment  is  entered 
^^Jj^l^  against  the  casual  ejector,  the  only  remedy  which  the  lessor  of 
the  plaintiff  has  for  his  costs,  is  an  action  for  the  mesne  profits, 
in  which  they  are  recoverable  as  consequential  damages.  When 
the  tenant  appears  and  enters  into  the  consent  rule,  and  after- 
wards at  the  trial  refuses  to  confess,  he  is  liable,  upon  such 
consent  rule,  to  the  payment  of  costs,  and  an  attachment  may 
be  issued  against  him  if  he  refuse  or  neglect  to  pay  them  ^. 
When  the  tenant  appears,  and  there  is  a  verdict  and  judgment 
against  him,  execution  may  be  taken  out  thereon  for  the  costs, 
as  in  ordinary  cases.  If  there  be  several  defendants,  some  of 
whom  appear  at  the  trial  and  confess,  but  others  do  not  appear, 
and  a  verdict  is  found  against  those  who  do  appear,  each  de- 
fendant is  liable  for  the  whole  costs,  and  the  plaintiff's  lessor 
may  tax  them  all  against  any  one  or  all  of  the  defendant's  at 
the  same  time  **. 
Who  is  In  ejectment,  the  court  will  compel  the  real  defendant  to  pay 

liable  to  ^jjg  costs,  although  he  is  not  a  party  on  the  record  •.  There- 
fore where  three  ejectments  were  brought  against  a  landlord 
and  his  two  tenants,  and  the  landlord  obtained  a  rule  for  the 
consolidation  of  the  three  actions,  by  which  a  verdict  in  one 


*  Hodgson  v.  Oasooigne,  5  B.  &  A.  has   issued   against    the    nominal 

88.  plaintiff.    Doe  d.  Floyd  o.  Ro«B,  4 

^  Doe  d.  Upton  «.  Witherwick,3  Tyr.  85.    S.  C.  nom.  Doe  d r- 

Bing.  11.     10  Moore,  207.  Baker,  2  DowL  217-    Doed«fVyr. 

'Adams,  334.    An  attachment  Fry,  2  C.  &  M.  234.    2DowLSG& 
win  be  issued  for  not  paying  costs         '  Id.    B.  N.  P.  35. 
in  ejectment  on  the  master's  alio-         '  Doe  d.  Masters  v.  Oray,  10  K 

catnr  after  judgment  as  in  case  of  &  C.  615. 


nonsuit,  though  no  subpcenas  solvas 
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vas  togvTfni  the  others.  The  plaintiff  having  obtained  a  ver- 
dict iguBt  aoe  of  the  tenants,  who  was  a  pauper,  the  court 
ht  tk  kndlord  was  liable  to  pay  the   costs  of  that 


5;%  Gen.  H.  T.  2  W.  IV.  reg.  74,  "  no  costs  shall  be 

sHandm  taxation  to  a  plaintiff  upon  any  counts  or  issues  on 

■iud  iie  has  not  succeeded  ;  and  the  costs  of  all  issues  found  for 

the  defisdant  shall  be  deducted  from  the  plaintiff's  costs." 

Tliis  nde  extends  to  give  to  defendant  the  costs  of  an  issue  found 

fbrhanonademise  in  ejectment,  which  the  lessor  of  the  plain- 

tif  afasnkied  at  the  trial,  though  the  evidence  was  equally 

^f^ik  to  the  demise  upon-  which  he  succeeded.     It  is  not 

txcesoTj  under  the  terms  of  the  rule,  that  the  costs  should  be 

CGohed  exclusively  to  the  issue  found  for  the  defendant ;  but 

^  question  of  amount  is  entirely  a  question  for  the  master, 

with  which  the  court  will  not  interfere  K     Where  there  was 

bfltooecoant,  and  the  lessor  of  the  plaintiff  recovered  judg- 

iiitot  for  part  only  of  the  lands  claimed,  the  defendant  suc- 

^^^  as  to   the    chief    question  in  dispute;     held,    that 

^  ddendant  was  entitled  to  have  his  costs,  as  to  the  part 

fomid  for  him,  set  off  against  the  costs  of  the  lessor  of  the 

I^indffe. 

^re  twelve  defendants  entered  into  a  joint  consent  rule ; 
^y  beliffe  the  trial,  by  a  judge's  order,  two  were  permitted 
to  withdraw  their  plea,  and  suffer  judgment  by  default.  At  the 
^  the  two  did  not  appear  when  called  on ;  held,  that  the 
pnindf  «»  entitled  to  a  general  judgment  against  all  the  de- 
mdiati,  tky  receiving  the  costs  of  that  defence  which,  as  to  a 
p^  of  the  premises,  was  successful  ^, 

^^  a  verdict  is  found  for  the  defendant,  or  the  plaintiff  is 
i^Btisuited  for  any  other  cause  than  the  defendant's  not  confess- 
*^  lease,  &c.,  the  defendant  must  tax  his  costs  on  the  postea  as 
■a  other  actions,  and  sue  out  a  ca.  sa.  ox  2l  JL  fa.  for  the  same 
^Dst  the  plaintiff,  and  if  upon  shewing  this  writ  under  seal  to 
'Be  lessor,  serving  him  with  a  copy  of  the  consent  rule,  and 

ThrasUMtt  d.  JoDfli  v.  SlMBton,  ^  Doe  d.  Errington  v.  Errington, 

^  *  J^  1  H.  &  W.  602.     4  Dowl.  C02. 

'  I>oed.8Bith  9.  Payne,  or  Web-  '  Doe  d.  Bisbton  r.  HughM,  1 

CTi  1  Harr.  &  WoIL  10.    2  Ad.  &  Gale,  263.    2  C.  M.  &  R.  981. 
2L44&    4  N.  AM.  381. 
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demanding  the  costs,  the  lessor  do  not  pay  them,  the  court 
will,  on  an  affidavit  of  the  facu,  grant  an  attachment  against 
him*. 

When  there  are  several  defendanu,  the  lessor  of  the  plaintiff 
has  his  election  to  pay  costs  to  which  defendant  he  pleases  \ 
If  the  plaintiff  proceeds  under  I  Geo.  IV.  c.  87.  s.  I,  and  is 
nonsuited  on  the  merits,  or  has  a  verdict  pass  against  him,  the 
defendant  is  entitled  to  double  costs  ^ 


SECTION  XVII. 
warr  of  error. 


A  WRIT  of  error  cannot  be  brought  in  the  name  of  the  casual 
ejector,  and  if  the  defendant  refuse  at  the  trial  to  confess,  &c., 
he  will  be  precluded  from  bringing  error,  because  the  plaintiff 
will  then  be  nonsuited  as  to  him,  and  the  judgment  will  be  en- 
tered against  the  casual  ejector  ^. 

By  16  &  17  Car.  11.  c.  8.  s.  3,  no  execution  shall  be  stayed  by 
writ  of  error,  upon  any  judgment  after  verdict  in  ejectment,  un- 
less the  plaintiff  in  error  shall  become  bound  in  a  reasonable 
sum  ®  to  pay  the  plaintiff  in  ejectment  all  such  costs,  damages, 
and  sums  of  money,  as  shall  be  awarded  to  such  plaintifi^  upcHi 
judgment  being  affirmed,  or  on  a  nonsuit,  or  discontinuance 
had.  Though  the  words  of  the  statute  seem  to  require  that  the 
plaintiff  in  error  should  be  personaDy  bound,  yet  by  a  reason- 
able construction  it  has  been  held  to  be  sufficient  if  be  procure 
proper  sureties  to  enter  into  recognisance  '. 

Although  the  sureties  may  be  examined  as  to  their  sufficiency, 
the  plaintiff  in  error  cannot ;  and  therefore  where  the  lessor  of 
the  plaintiff  a  wore,  that  the  defendant  was  insolvent,  and  also 
that  he  (the  lessor)  had  a  mortgage  upon  the  land  for  more 


.3S7.  thefirst 

^  Jordan  c  Harper,  Stnn.516.  *  This  wmnshte  sum  is  double 

*  1  O.  IV.  a  87.  s.  6.  the  yculj  value,  and  double  costs  of 

«  AdMBs,  US.     Bj  U  O.  IV.  &  the  attien.  lUg.  Geo.  H.  T.  9  W. 


1  W.  IV.  c.  10.  s.  a,  an  writs  oT     IV. 

r«  froa   an  J  of  the    eaperior         f  Keen  d.  Loid  Bynin  v.  Vmr 


ceuria,  are  lo  be  teturaakle  only  in     deA»  8  &at,  S9ft 
the  Conn  of  SiQbesuer  Chanbfr  In 
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UnDitvaswoitb,  the  court  still  held,  that  the  defendant's  re- 

topamce  was  sufBdent  to  entitle  him  to  a  writ  of  error*. 
(Ur  I  Geo.  IV.  c.  87.  s.  d»  the  defendant  must  give  two 

aiiioBBil  sureties  on  bringing  error,  although  he  has  before 
fm  two  sureties  on  commencing  the  action  ^. 

ne  pkmtifr  in  error  is  not  bound  to  give  the  defendant  no- 
tice sfUicBleriiig  into  the  recognisance  pursuant  to  16  &  17 
Cir.  IL*  The  writ  of  error  does  not  operate  as  a  stay  of  pro- 
oee£B(^  ntfl  bail  is  put  in,  which  cannot  be  done  until  the 
pisutiff  ka  taxed  his  costs ;  for  until  then  the  amount  of  the 
pesahjsf  the  recognisance  cannot  be  fixed  ^. 

When  the  defendant  brought  a  writ  of  error  in  parliament, 

ck  cosrt  oompelled  him  to  enter  into  a  rule  not  to  commit 

VMle  or  destruction  during  the  pending  of  the  writ  of  error  *• 

As  the  pfauntiff  in  ejectment  is  always  a  fictitious  person,  and  Whan  a 

as  the  demiie,  term,  &c.,  may  be  laid  many  different  ways,  the  equity  will 

^idgnest  m  this  action  can  never  be  final,  for  it  cannot  be  made  '^tnln  a 

party  fiom 
appear  that  the  second  ejectment  is  brought  upon  the  same  bringiog 

tidesidie  firsL  A  judgment  in  ejectment  is  not  admissible  in  ^f^jl  ^ 
miesee  in  a  snbaequent  action  even  between  the  same  parties. 
It  foikms,  therefore,  that  the  unsuccessful  party,  whether  plain- 
tiff or  defeadanty  may  bring  a  new  action ;  but  after  three  or 
^  aedoBs,  in  case  of  a  vexatious  prosecution  of  ejectment,  the 
<MKt  of  Chancery  has  sometimes  interfered,  to  establish  t)ie 
^^  ikpievailing  party,  by  granting  a  perpetual  injunction 
die  other  party  from  any  further  proceedings  in 


8ECTION  XVIII. 

TRESPASS   FOR  MESNE   PROFITS. 


The  action  of  ejectment  being  a  fictitious  proceeding,  the  plain- 
tiJf  is  entitled  to  nominal  damages  only ;  for  the  real  damage 


'  Tkomai  v.   Qoodtitle,  4  Barr.  Tsant  289. 

M.  *  Whafod  «.  Smart,  3  Burr.  1883. 

*  Doe  d.  DunBt    v.  Moore,  7  '  Barefoot   o.  Fry,  Bunb.    168. 
^-  li4  Leigfaton  «.  Leigkton,  1  P.  Wms. 

*  I>oe  d.  Webb  v.  Goandry,  7  871.    Earl  of  Bath  v.  8herwin,Bro. 
Taoat.  427.  Cas.  Pari  270. 

'  Bm  d.  McMitcr  v.   Dinely,  4 

VOL.  n.  R 
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which  he  has  sustained  in  consequence  of  the  tortiout  possession 
of  the  defendant,  the  law  has  provided  another  remedy,  by  an 
action  of  trespass  vi  et  arvm^  generally  termed  an  action  for 
memeprofiSf  which  may  be  brought  by  the  plaintiff,  in  his  own 
name,  or  in  that  of  the  nominal  lessee,  against  the  tenant  in 
possession ;  it  is  however  usual,  and  indeed  more  advantageous, 
to  bring  the  action  in  the  name  of  the  lessor  of  the  plaintiff,  si 
he  may  then  upon  proper  proofs  recover  damages  for  the  rents 
and  profits  received  by  the  defendant  anterior  to  the  day  of  the 
demise  in  the  ejectment,  which  cannot  be  done  in  an  action  at 
the  suit  of  the  nominal  lessee  *. 

A  joint  action  for  mesne  profits  may  be  supported  by  several 
lessors  of  a  plaintiff  in  ejectment,  after  a  recovery  therein ; 
although  there  were  only  separate  demises  by  each  \  So  an 
action  for  mesne  profits  lies  where  one  tenant  in  common  re- 
covers against  another  in  ejectment  by  defaults 

It  is,  however,  doubtful  whether  the  action  can  be  maintained 
against  a  tenant  for  the  holding  over  of  his  undertenants,  for  it 
should  be  brought  against  the  person  in  actual  possession  and 
trespassing^.  But  any  person  so  found  in  possession  after  a  reco- 
very in  ejectment  is  liable  to  the  action ;  and  it  is  no  defence  to 
say  that  he  was  upon  the  premises  as  the  agent  and  under  the 
license  of  the  defendant  in  ejectment,  for  no  man  can  license 
another  to  do  an  iUegal  act  ^. 

The  action  for  mesne  profits  may  be  brought  pending  a  writ 

of  error  in  ejectment,  and  the  plaintiff  may  proceed  to  ascertain 

his  damages,  and  to  sign  his  judgment ;  but  the  court  will  stay 

execution  until  the  writ  of  error  is  determined  ^ 

Dedara-  The  declaration  in  this  action  should  state  the  time  when  the 

tion. 


*  B.   N.  P.  87.       Adams,    382.  T.  R.  261. 

Though  it  was  formerly  doubted,  it  ^  Chamler    o.  Llingon,  2  Chit 

is  now  settled,  that  an  action  of  tres-  410. 

pass  for  mesne  profits  (including  the  ^  Goodtitle  o.  Tombs,   S  Wils. 

costs  of  the  ejectment)  may  be  brought  1 68. 

in  the  name  of  the  lessee  against  ^  Bume  r.  Richardson,  4  Taunt. 

the  tenant  in  possession,  after  judg-  720. 

ment  by  default  as  well  as  after  judg.  *  Oirdlestone  o.  Porter,  Woodf. 

ment  upon  verdict.    Aslin  v.  Par-  L.  &  T.  073. 

kin,  2  Burr.  665.     2  Ld.  Ken.  37&  '  2  Sell  Prao.  226.  Adams,  384. 
S.  P.     Onllirer   v.  Drinkwater,  2 
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ddodat  qeeled  the  plamtiff  out  of  the  premraes,  and  the 

lagiisttm  he  was  kept  out  of  possessioD,  otherwise  it  will 

keyoDipecialdeiniiner,  thov^h  cored  by  verdict  or  judg^ 

JHtkfde&ok".    It  shotdd  also  state  the  different  parcels  of 

Imihm  vUdi  the  profits  arose.    It  is  usual  to  adopt  the  de- 

itnpdos  of  the  premises  which  was  given  in  the  declaration  in 

AegedneBt^    In  the  statement  of  damages  the  costs  should 

beineUed;  and  if  any  particnlar  waste  or  injury  was  done  to 

^pfBM  by  the  defendant,  it  should  be  specially  stated^ 

I^gBBcnl  issue  is  noi  gmiitf ;  under  this  plea  the  defendant  PlMdlngi. 

aoflotgifv  in  evidence  that  tbe  plaintiff  accepted  the  rent  of 

^pnaei  for  the  time  in  dispute,  and  agreed  to  waive  the 

flKtt  of  die  ejectment'.    As  die  damages  are  unliquidated, 

^sAxvfej  n  DO  answer  to  this  action  \  nor  can  a  discharge 

mder  the  iuolrent  debtors'  act  be  pleaded  in  bar '.    But  the 

tfatoteof  limitations  may  be  pleaded  to  a  demand  for  mesne 

pnfibacscniing  more  than  six  years  before  the  commencement 

flf&actio&ff. 

Wkitbe  plaintiff  proceeds  only  for  the  recovery  of  mf fife  Eridenoe. 
F^  accndng  subsequent  to  the  day  of  the  demise  in  the 
^^^BfSaa^  it  is  soflBcient  for  him  to  produce  the  judgment 
a  ejectaent,  and  prove  the  value  of  the  profits.      It  was  The  jndg- 
^"■aljeoindered  that  the  judgment  in  ejectment  was  con*  ^^^t,nait 
^^  evidenoe  of  the  plaintiff's  right  of  possession  at  the  "  ^  <^ 
^  «)k  demise  in  the  declaration  K    But  in  a  recent  case,  denoeof 
**««fcfcdarationwa8  in  the  ordinary  form,  and  the  de-  ^J^^^ 
^^ifaded,  that  as  to  all  trespasses  alleged  to  have  been  to  the  pre- 
''"inutei  before  1894,  the  plaintiff  had  no  title  to  the  posses-  £^!2^^^ 
'ioDofdiehndat  that  time;  and  as  to  all  subsequent  tres-  by  way  of 
r^  he  paid  money  into  court,  and  denied  damages  ultra 
"^  "00 ;  at  the  trial  the  judgment  in  ejectment,  which  had 
"^rafiredbydeiault,  was  produced  in  evidence.     The  re- 

'  %iiise.  Higfafield,  13  Ettt,  '  Lloyd  v.  Peel,  3  B.  &  A.  407. 

^.  4AaiLc.l8L  *  B.  N.  P.  8& 

I  IOl  a  laa.  *  Adln  v.  Parkin,  2  Burr.  665. 

/d  Ad«ai,386.  B  N.  P.  87 ;  and  iee  Bird  v.  Ran- 

^«.Leo,4Tannt.459.  daU,   3  Barr.    1345.     DodweU  v. 

*  Qoodtiile  ff.  North,  Bong.  584.  Oibbs,  2  C.  &  P.  615. 

e2 
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cord  contained  two  demises,  one  in  1884,  and  one  at.  an  earlier 
period.  The  defendant  proposed  to  shew  by  evidence  that  the 
title  of  the  plaintiff  did  not  accrue  before  1834;  but  the  judge 
rejected  the  evidence,  on  the  ground  that  the  judgment  was 
conclusive  against  the  defendant  The  court  of  Exchequer, 
however,  held  that  the  evidence  was  irresistible,  on  die  ground 
that  a  judgment  between  the  same  parties  was  not  conclusive 
unless  pleaded  as  an  estoppel,  such  being  the  general  rule  of 
law  since  the  decision  of  Vooth  o.  Winet*,  which  was  not  dis- 
tinguishable in  principle  from  the  present  case.  Mr.  fiaron 
Bolland,  in  delivering  the  judgment  of  the  court,  said  that  the 
dicta  of  Lord  Mansfield^  in  Aslin  t;.  Parkin,  and  in  Bird  v. 
Bardall  were  not  entitled  to  much  weight,  because  they  might 
be  explained  on  the  supposition  that  the  point  waa  not  specific- 
ally presented  to  the  court  ^. 

In  case  of  judgment  by  default  against  the  casual  ejector,  no 
rule  having  been  entered  into,  the  plaintiff  must  also  produce 
the  writ  of  possession  executed  ^,  which  is  done  by  producing 
an  examined  copy  of  the  writj  and  of  the  sherifiTs  return. 
But  if  the  plaintiff  has  been  let  into  possession  by  the  de- 
fendant, he  need  not  prove  the  execution  of  the  writ  of  pos- 
session ^. 
,  Where  the  premises  were  in  the  possession  of  a  tenant,  and 

there  was  judgment  in  ejectment  against  the  casual  ejector ;  in 
an  action  against  the  landlord  for  the  mesne  profits  and  costs  of 
the  ejectment,  it  was  held  that  the  judgment  in  ejectment  was 
no  evidence  against  him,  without  proof  that  he  had  notice  of 
the  ejectment,  so  that  he  might  have  come  in  to  defend  it;  but 
a  subsequent  promise  by  him  to  pay  the  rent  and  costs  was 
held  to  amount  to  an  admission  that  he  was  liable  to  the 
action  ®. 
When  Judgment  in  ejectment  is  evidence  only  against  the  parties 

in  (§m!u       ^'^^  ^^^  privy  thereto ;  it  is  therefore  not  evidence  against  a 

*  2  B.  &  A.  670.  *  Calvert  r.  Hone&Il,    4    £sp. 
^  Doe  V.  Huddart,  2  C.  M.  &  R.     67. 

316.     1  Gale,  260.  "  Hunter  r.  Britts,  3  Camp.  465. 

•  B.  N.  P.  87. 
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pononiaa^r* ;  nor  is  judgment  against  the  wife,  evidence  moit  is  ad- 
^att  tk  biiilMuid,  for  the  wife's  confession  of  a  trespass  evideooe^ 
aaaattd  by  her  cannot  be  evidence  to  affect  her  husband  in  an 
jeaa IB vhicfa  he  is  liable  for  the  damages  and  costal     But  it 
sendenee^^ainst  a  person  who  comes  in  under  the  defendant, 
jtndiog  the  judgment  in  the  ejectment  ®.    A  judgment  in  eject- 
ment  oo  the  aereral  demises  of  two,  will  be  evidence  in  an  ae* 
tioQ  of  tiespiss  brought  by  them  jointly  ^.     The  consent  rule 
aihnti  the  possession  at  the  time  of  the  service  of  the  dedara- 
tkningettment;  but  if  the  plaintiff  intends  to  go  for  mesne 
pn>/itsaBteoedent  to  that  time,  he  must  give  distinct  evidence 
o^tbe  defendant's  possession  %  and  also  give  evidence  of  bis 
(no  title'. 

As  this  is  an  action  of  trespass  vi  ei  armis,  the  jury  may  Damages 
gire  nich  damages  as  in  their  opinion  the  circumstances 
oftbe  cise  require.  If  the  ejectment  has  been  defended, 
^  taxed  costs  only,  and  not  the  extra  costs  are  recover- 
iblei.  In  one  case,  however,  the  court  allowed  the  plaintiff 
to  ncorer  the  full  costs  as  between  attorney  and  client,  of 
reveniog  in  a  court  of  error  a  judgment  for  the  defendant  in 
^  ejectment,  although  they  were  costs  which  the  court  of 
error  had  no  power  to  allow  K  Where  the  defendant  has  ap- 
feaitd  and  pleaded  in  ejectment,  the  costs  may  be  recovered^ 
^^^  they  have  not  been  taxed  '• 

^hea  I  landlord  proceeds  against  his  tenant,  pursuant  to  the 
P"^^^K«Mflf  1  G.  IV.  c.  87,  we  have  seen^  that  he  may  re- 
^^^^  mesne  profits  in  the  action  of  ejectment,  accruing  due 
from  die  dhj  of  the  determination  of  the  tenancy,  until  the  day 
^  the  trial,  or  a  preceding  day  to  be  specially  mentioned 
^rtk.  It  is,  however,  optional  with  him  to  adopt  that  mode 
of  proceeding,  or  to  bring  an  action  for  the  mesne  profits ;  and 

'  B.  N.  p.  »7.  »  Brook   o.    Bridges,    7  Moore. 

I  Denn  «.  White,  7  T.  R.  112.  404. 

'  Doev.  Whitoomb,  8  Bing.  48.  ^  Nowell  v.   Roake,  7  B.  &  C. 

<  Chander  o.  CHngo,  5  M.  &  S.  404.                                                   * 

^  '  Symonds  r.  Page,  I  C  &  J. 

*  Dudwdl  ».  Gibbs,  2  C.  &  P.  20. 

***  ^  AntCy  U18. 

'  B.  N.  P.  87. 
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if  he  does  resort  to  the  former  mode,  he  will  not  thereby  be 
precluded  from  bringing  tre^ass  for  the  subsequent  profits ;  for 
the  act  proYides,  '**  that  nothing  therein  contained  shall  bar  the 
landlord  from  bringing  trespass  for  the  mesne  profits  whidi 
shall  accrue  from  the  verdict  or  tie  day  so  epeeifodj  down  to 
the  day  of  the  delivery  of  possession  of  the  premises  reco- 
vered." • 

*  lO.IV.  c.87.s.aL 
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CHAPTER   XII. 
EXECUTORS  AND  ADMINISTRATORS. 
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SECTION  I. 

WHO   MAT    BE   AN    EXECUTOR. 

As  eifcotor  is  a  person  to  whom  the  execution  of  a  last 
'"^  and  testament  of  personal  estate  is  by  the  testator's  ap- 
pouitmeDt  confided  ;  and  all  persons  are  capable  of  being  exe- 
tctora  who  are  capable  of  making  wills,  and  many  others  be- 
^s**  An  infant  may  be  an  executor,  how  young  soever 
■  ^  and  so  may  a  child  in  ventre  sa  mere  \  But  if  an  infimt  Infant. 
^  appointed  sole  executor,  by  38  Geo,  III.  c.  87.  s.  6,  he 
>  iiltogether  disqualified  from  exercising  his  office  during  his 
'"'^nty,  and  administration  cum  testamento  annexo  shall  be 
['vited  to  his  guardian,  or  such  other  person  as  the  spiritual 


*  2&1  Com.  503.  ^  Id.    Wentw.  Off.  Ex.  e.  1& 
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Alien. 


court  shall  think  fit,  until  such  in&nt  shall  attain  the  age  of 
twenty-one.  ;This  act  applies  only  where  an  infant  is  sole 
executor^  for  if  there  be  several  executors,  and  one  of  them 
A  maniad  is  of  full  age,  he  may  execute  the  wiU  *•  A  married  woman 
woman.  ^^^^^  ^^  ^^  executrix,  but  she  cannot  take  on  herself  the  office 
without  the  consent  of  her  husband^. 

Persons  attainted  and  outlawed  may  sue  as  executors,  be- 
Bankzopti.  cause  they  sue  in  autre  droit^.  The  Ecclesiastical  Court  camu)t 
refuse  to  grant  the  probate  of  a  will  to  an  insolvent  or  a  bank- 
rupt ^.  But  the  Court  of  Chancery  will  restrain  an  insoWent 
from  acting  as  executor,  and  appoint  a  receiver  *.  An  alien  ^ 
or  corporation,  may  be  an  executor  s ;  .but  idiots  and  lunatics 
are  incapable  of  being  executors  or  administrators  \ 

When  there  is  a  sole  executor,  his  executor  represents  the 
testator ;  but  if  the  first  executor  dies  intestate,  his  adminis- 
trator is  not  such  representative ;  but  an  administrator  de  homt 
non  of  the  original  testator  must  be  appointed  by  the  ordi- 
nary *.  If  the  first  executor  should  die  without  haviQg  proved 
the  will,  the  executorship  is  determined,  and  an  administrator 
cum  teslamento  annexo  must  be  appointed  ^. 

If  there  are  several  executors,  the  interest  is  transmissible 
to  the  executor  of  the  surviving  executor  only,  unless  he  dies 
intestate,  in  which  case  an  administrator  de  bams  mm  must  be 
appointed  ^ 

The  person  nominated  executor  in  the  will  of  the  testator, 


Ancau- 
cutormay 


*  Pigot  &  Oaaooigne*!  Case, 
Brownl.  46.  Foxwiit  r.  Tremaine, 
1  Mod.  47. 

^  Thnisumt «.  Coppin,  2  BL  801. 
Taylor  r.  Allen,  2  Atk.  213.  3 
Bac.  Ab.  tit.  Executors,  A.  & 

*  Hix  V.  Harrison,  3  Bulst.  219. 
Caroon's  Case,  Cro.  Car.  9.  Wms. 
Execntora,  119. 

'  R.  r.  Raines,  1  Ld.  Raym.  361. 
Hathomthwaite  o.  Rossell,  2  Atk. 
127.  Hill  0.  Mills,  1  Show.  293.  1 
8aUE.36. 

*  Uterson  r»  Mair,  2  Yes.  Jun. 
95.    Soott  r.  Becher,  4  Prioe,  346. 

/  Caroon's  Case,  Cro.  Car.  &  Co. 
Litt.  129.  fi. 


B  Wms.  114. 

^  Id,  121. 

*  Id,  133.  Com.  Dig.  tit.  Admin. 
B.  6.  Wankford  o.  Wankford,  I 
Salk.  308.  2  Bl.  Com.  506.  Tin. 
grey  V.  Brown,  1  B.  &  P.  310.  It 
seems  that  where  a  testator's  vill  it 
proved  in  a  pcerogatire  ooort,  snd 
his  execntor*s  wiU  in  a  diooeisn 
court,  the  executor  of  the  enecoUr 
is  not  the  personal  representative  of 
the  original  testator.  Jeroegan  r* 
Baxter,  5  Simon.  568. 

k  Day  p.  Chatfield,  1  Ven.  200. 
Hayton  v.  Wolfe,  Cro.  Jac.  614. 
Isted  r.  Stanley,  D^,  372. 

1  Wentw.  Off.  Ex.  215. 


ik.il] 
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mjRfiKiDaceept  the  office*.    But  the  ordinary  may  sam-  wfi"^to 

SOOBpt  tlM 

BMiKlpenoa  before  him,  with  intent  to  prove  or  refuse  the  oAoe. 


vitliin  any  time  which  he  may  think  proper  \  and  if 

kie&Mi»  administration    ami  tetianiefnio  annexo   will   he 

imd  to  anodier  *.    The  refusal  must  he  by  some  act  entered 

or  Retded  m  the  spiritual  court ;  but  if  the  executor  sends  a 

kttrto^  ordioary,  by  which  he  renounces,  it  will  be  suf* 

fident'.  An  executor  cannot  in  part  refuse,  he  must  refuse 

tttrely  IT  Dot  at  aIl^    K  a  sole  executor  renounces,  he  can- 

Bot  ifiennids  retract,  and  be  admitted  to  take  probate  as 

aaxkt;  but  if  one  or  more  out  of  several  executors  {wove 

t^  nil  and  others  renounce,  those  who  renounced  it  may 

»mie  die  executorship  after  the  death  of  their  co-executors 

*^  took  ODt  probate,  though  those  who  renounced  had  never 

before  acted'. 

AhhoQgfa  an  executor  may  accept  or  renounce  the  executor- 
diip  It  las  option,  yet  if  he  once  administers,  or  intermeddles 
^  die  effects  of  the  testator,  the  ordinary  may  compel  him 
to  prove  the  will  a ;  and  if  he  administer,  and  omit  to  take 
prokite  within  six  months  after  the  death  of  the  deceased,  he 
^Mtk  looLf  and  10/.  per  cent,  on  the  duty  \ 


SECTION  11. 


OF    AN   EXECUTOR  DE   SON   TORT. 


''  ^7  pffson,  without  just  authority,  take  upon  himself  to  What  con- 
^  »  oecutor,  by  intermeddling  with  the  goods  of  the  de-  S^JJJp*3f 
cettei^  be  is  called  an  executor  of  his  own  wrong,  or  more  ma  <ort 
^lufly,  executor  de  son  tort ;  and  he  is  liable  to  all  the  troubles 
of  ifl  executorship  without  any  of  the  profits  or  advantages  ^ 


'Bjritat.  21  Hon.  VIIL  c  a.  8. 
^  ao.IILe.127. 
'  Sviab.  pc  a.  a.  4.    Wms.  147- 
'II 

*  inkee  r.  Charter,  Cro.  Eliz. 
2-  WflBtv.  Oft  Ex.  88. 

'^lule*.  Hoodie,  2  RoO.  132. 

'  B.  r.  (Simpion,  3  Burr.  1483. 
C<«fe  •.  Aldiich,  4  M.  &  S.  177. 
AnwJd  c.  Bknooe,   1   Cox,  426. 


House  r.  Lord  Petre,  1  Selk.  311. 

■  Widcteden  p.  Thomas,  2  BrownL 
58.  Oraysbrook  «.  Fox,  1  Plowd. 
280.     Swinb.  pt.  6.  s.  2. 

^  bSG.  UI.  0.  184.  s.  37. 

>  2  BL  Com.  607.  Swinb.  pt.  4. 
s.  23.  Wms.  136.  The  hw  knows 
no  such  appeUation  as  administrator 
de  ton  tort*  Oodolph.  pt.  2.  c.  8. 
S.2. 
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A  very  alight  circumstance  of  intermeddliiig  with  the  effects  of 
the  deceased  will  make  a  person  executor  de  tarn  tori^  as  milk* 
ing  a  coW|  e^en  by  the  widow  of  the  deceased,  or  taking  a  dog*. 
So  if  a  man  kills  the  cattle,  or  disposes  of  the  goods^  or  takes 
them  in  satis&ction  of  his  own  debt  or  legacy  %  or  exercises 
any  right  in  respect  of  them,  by  taking  possession  of  them  or 
otherwise,  it  will  be  sufficient  to  constitute  him  executor  dt  tarn 
tcrt  ^.  Living  in  the  house,  and  carr]ring  on  the  trade  of  the 
deceased  as  a  Victualler,  has  been  held  sufficient,  where  the  per- 
son's wife,  who  was  daughter  of  the  deceased,  proved  the  will, 
after  the  action  was  commenced,  and  she  and  her  husband  were 
in  the  house  before  the  death  of  the  testator  *. 

To  make  a  man  liable  as  executor  de  ma  tort^  it  is  not  essen* 
tial  that  the  dealing  with  the  chattels  of  the  deceased  should  be 
in  the  character  of  executor ;  therefore,  where  a  party  had  re- 
ceived possession  of  goods  from  the  widow  of  a  deceased  per- 
son, being  aware  at  the  time  that  they  were  the  property  of  the 
deceased ;  held,  that  it  was  sufficiently  an  intermeddling  to 
make  him  liable  as  an  executor  de  ton  tort  '•  And  even  the 
possession  of  goods  which  the  defendant  had  received  from  the 
deceased  in  his  lifetime,  under  a  colourable  sale,  may  be  suf- 
ficient to  charge  him  as  an  executor  de  son  tart  s.  So  if  the 
deceased  make  a  deed  of  gift,  or  bill  of  sale,  of  his  effects  to 
B,j  in  fraud  of  his  creditors,  and  B.^  after  the  death  of  the 
donor,  disposes  of  those  goods,  it  is  sufficient  to  constitute 
him  executor  de  son  tart  \ 

But  if  the  will  be  proved,  or  administration  taken  out,  and 
a  stranger  takes  the  goods,  and  claiming  them  as  his  own,  uses 
and  disposes  of  them ;  this  will  not  make  him  executor  de  moi^ 


•  Dyer,  160. 

^  Fftdget  «.  Priest,  9  T.  R.  07* 
SwinK  pt.  4.  i.  S. 

•  Wms.  187. 

*  Wentw.  Off.  Ex.  c  14.  3S4. 
Swinb.  pt.  4  i.  23.  Read's  Case, 
6  Co.  23.  6.  Mayor  of  Norwich  «. 
Johnson,  3  Ler.  3ft. 

*  Hooper  r.  Snmmenett,  Wight. 
16. 

'  Seally  v.    Powis,    I    Uarr.   & 


Woll.2. 

«  id. 

■»  Edwards  v.  Hariier,  2  T.  R. 
687.  Hftwes  «.  Leader,  Cro.  Jac. 
271.  Wnu.  138.  By  the  43  Elii. 
G.  8,  any  penon  fraoduleatly  ob- 
taining any  gooda  of  any  inteitate, 
or  a  releaae  or  disoharge  of  any  debt 
that  bdonged  ta  the  intestate,  shall 
be  deemed  an  eseoitor  of  his  own 
wrong. 


sk.1l]        Of  ur  xxBcmoa  fts  son  toAt.  ^^ 

ItrtnmMtnKtkm  of  kw,  beeause  he  is  liaMe  to  be  sued  as 
a  tiqpMerlj  die  r%litfiil  executor*.  But  if  a  stranger  takes 
Aegnb^ndeiammg  to  he  executor^  ^js  thedebts,  or  in- 
nKri&sas  aecnCor,  he  nay  be  charged  as  executor  of  his 
in  wia^  eten  though  there  was  an  executor  regularly  ap- 
ppan*. 

Aa  of  iadness  or  «diarity  do  not  make  a  person  executor 

ia  fab  Oil  wrong,  as  directing  the  funeral  of  the  deceased, 

Uagkiicsttle,  repairing  his  housesi  or  finding  necessaries 

for  lis  cUdren  ^     A  person  who  takes  possession  of  the 

eftcd  «f  the  deceased  under  the  authority  of  the  rightful 

a«Kor,aiinothe  chained  as  executor  de  son  tart^.    But  if 

katAaa  to  exerdse  any  authority  upon  the  goods  after  the 

Mofnch  executor,  he  is  chargeable  as  executor  de  mm 

itrt,  tfaoogii  he  act  under  the  advice  of  another  executor,  who 

^  BOt  inred  or  administered  *. 

A  penoD  who  is  permitted  by  an  executor  to  possess  himself 
of  pot  of  the  assets  of  a  testator,  who  after  the  executor's 
^  and  when  there  is  no  l^fal  personal  representative  either 
^  tbe  teitttor  or  executor,  retains  the  assets  and  acts  in  exe- 
<^^of  the  trusts  of  the  will,  is  not  an  executor  de  ton  tort 
^tiie  original  testator'. 

^tfaoe  i.  had  pledged  goods  to  B,  for  a  debt ;  B.  died,  and 

'^F'nb  officers  took  the  goods  and  gave  them  to  /.,  the  car- 

Ptt^vkomade  the  coflbi  of  JS.,  on  condition  of  his  paying 

^•>  RBI  Sid  the  funeral  expenses ;  held,  that  by  taking  these 

^^ ^parish  officers  became  executors  de  son  tort;  and 

^^tky  add  the  goods  to  /.,  they  would  be  liable  to  A.  in 

^orer,  because  such  a  sale  was  so  inconsistent  with  the  bail- 

''^t  tt  to  revest  the  right  of  possession  in  A»    But  if  the 

F™i  officers  merely  relinquished  their  possession,  and  let  •/. 

^  ponession,  this  would  not  make  the  parish  officers  liable 

'  GoWiih.  pt  &  c.  8.  f.  3.  Wnw.  time. 

^^  *  Godolph.  pt.  3.  1.  &     Wms. 

*  >«<'•  Ove,  5  Cou  34.  a.  Gom.  140. 

%AdD.(c.l.)    But  in  HaD  V.  '  Hall  o.  Elliott,  jupro. 

^^  P«iik«,  87,  LoHl   Kenton  •  Cottle  «.  Aldrich,  4  M.  &  S. 

"><«  Um  H  was  mpooEible  there  175. 

^''(^bealmriideieoBtor  and  an  *  Tomlin  v. Beck,  lRuH.&Ttir. 

^'^^  ^  im  (orf  at  the  Mine  438. 
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in;  trover,  as,  in  this  case,  a  mere  seizure  of  the  goods  by  a 
stranger^  who  afterwards  relinquished  them,  would  not  be  a 
conversion  *. 

What  acts  make  a  person  liable  as  an  executor  de  ton  tort^  is 
a  matter  of  law  for  the  court  to  decide ;  but  it  is  for  the  jury 
to  say  whether  the  acts  be  sufficiently  proved  ^.  If  a  person 
sets  up  in  himself  a  colourable  title  to  the  goods  of  the  de- 
ceased, it  is  sufficient  to  exempt  him  from  being  charged 
,as  executor  tk  son  tort,  although  he  be  not  able  to  establish 
a  complete  l^al  title  ^. 
Liability  of  An  executor  de  son  tort  renders  himself  liable,  not  only 
^**^to!/^  to  an  action  by  the  rightful  executor  or  administrator,  but 
also  to  be  sued  as  executor  by  a  creditor  or  legatee  of  the  de- 
ceased ^.  If,  in  an  action  by  a  creditor,  he  pleads  ne  unques 
executor,  and  it  be  found  against  him,  the  judgment  will  be: 
de  boms  testatoris  et  si  non,  de  bonis  propriis  ".  But  if  he  p)eadi(! 
properly,  he  is  not  liable  beyond  the  extent  of  the  goods  which! 
he  has  wrongfully  administered.  Under  a  plea  o£  plene  admiHu- 
travitf  he  shall  not  be  charged  beyond  the  assets  which  cazne< 
into  his  hands ' ;  and  in  support  of  this  plea,  he  may  give  ini 

evidence  the  payments  by  him&elf  of  the  just  debts  of  the  de-j 

I 

ceased  b  ;  or  that  he  has  delivered  the  assets  to  the  rigfatfitli 
executor  or  administrator  be/ore  action  brought^;  but  such; 
delivery  after  action  brought  would  not  be  sufficient  ^.  i 

An  executor  de  son  tort  cannot,  as  against  a  creditor  of  thej 
deceased,  retain  for  his  own  debts,  even  though  of  a  higher  de- 
gree, and  though  the  rightful  executor  or  administrator  basj 
assented  to  such  retainer  K    But  even  after  action  brought  by 


*  Samuel  o.  Morrii,  6  &  &  P.  463.  2  BL  Com.  50a   1  Went.  33X 
620.  Bac  Ab.  £zeeuton,  (B.  3.)  2. 

^  Padget  V.  Priest,  2  T.  R.  99.  "  Anon.    1  Salk.  313.    Padget  rj 

'  Fennings   v.  Jarratt,    1    Eip.  Priest,    2    T.    R.    97.    Per  hard 

335.  JTmyofi,  in  Curtis  o.  Vamon,  3  T. 

*  Wins.  141.     Bac.  Ab.  Execu.  R.  69a 

tors,  (B.  3.).  '  leL  587*     Affirmed  in  Smr,: 

*  1    Saund.    336.  b.      1  Went.  2  H.  Bl.  18. 

331.  ^  1  Went.  333.    Coulter's  Caae, 

f  Id.      1    Saund.    265.      Dyer,  5  Co.  30.     Cro.  Bliz.  63a     Curtfr 

166.  b.  V,  Vernon,  3  T.  R.  ^7. 


'  Mountford  r.  Gibson,  4  East, 
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t  snple  ooitract  creditor^  be  may  pay  a  specialty  debt,  and 
fkidkm  bar  of  the  actioo  *. 

UaoKotordesm  tort  be  sued  by  a  rigbtful  represent- 
ittf?,ioao  action  ex  dtUctOy  be  may,  under  tbe  general  issue, 
lnefDerideoce,  m  wuiUgatum  of  damages^  payments  made  by 
iim  ID  the  rightfbl  coarse  of  administration ;  but  be  cannot 
pbdsaefapiyments  in  bar  of  tbe  action ;  and  tbough  tbe  pay« 
nats  prored  to  have  been  made  by  him,  amount  to  tbe  full 
vahKiMght  to  be  recovered,  still  tbe  plaintiff  will  be  entitled 
to  Doay  damages  ^    But  such  payments  will  not  be  allowed 
in  dto^  if  there  be  a  faOure  of  assets,  as  the  lawful  execu- 
tor voold,  by  these  means,  be  deprived  of  his  right  of  pre- 
^rnoffloe  creditor  to  another  of  equal  rank,  or  of  giving  him- 
iM  the  nine  preference  ^,    And  where  an  executor  proved  a 
^  and  tbe  probate  was  revoked  in  consequence  of  another 
QfCBtor having  proved  a  subsequent  will,  and  tbe  first,  execu- 
^,  with  a  knowledge  of  these  facts,  sold  goods  of  the  testator's ; 
>t  WIS  held,  in  an  action  of  trover  by  the  rightful  executor,  that 
tiie  defendant  was  not  entitled  to  shew,  in  mitigation  of  da- 
o^ges,  that  be  had  administered  assets  to  the  amount  ^. 

A  creditor  taking  goods  in  payment  from  an  executor  de  son 
^camot  protect  himself  against  the  rightful  executor,  al- 
fhoogh,  if  tbe  payment  be  just,  he  shall  be  recouped  in  da- 

^CttCQtor  de  son  tort  has  a  sufficient  title  to  maintain  an 
'^ipiost  a  mere  wrong-doer  for  the  seizure  of  a  chattel '. 
^^^nodt  over  goods,  on  which  the  deceased  had  a  lien,  it  is 
^^eoQversionS. 

'QiahMD«.C]^yp,  3B.  &Ad.  Plow.  282.    Anon.    12  Mod.  441. 

^    ftit  if  he    afterwards,  or  Wms.  144. 

^  fnd^  iUe^  obtains  admi-  *  Went.  336.      Toller,  365.     2 

:^>tiidon,  be  may  retain  ;  for  it  BL  Com.  M& 

'^P^  thoie  acts  which  were  tor-  ^  WooUey  e.  Clarke,  6  B.  &  A. 

^  >t  the  time.    1  Sannd.  266.  744. 

^ctitbibeenhdd,tliatanghtfal  *  Moimtford  v,  Gibson,  4  £aat, 

'^"^intttntor  is  not  bound  by  an  441.     1  Saund.  265.  5th  Ed. 

"i^BBDCDt  made  by  him  while  he  '  Onghton  o.  Seppings,  I  B.  & 

*»  oeootor  de  son  iorU    Doe  o.  Ad.  241.    See  Husband  o.  Smith,  1 

Oian,  1  Ad.  &  EIL  49.    3  Nev.  &  Ch.  PI.  161. 

^*^'  '  Samuel  v.  Morris,  6  C.  &  P. 

^  Bac.  Ab.  Biec.  (R  3.)[  2.    2  620. 
^  Com,  506.    Qreyibrook  v.  Fox, 
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An  Executor  de  ton  tort  h  uniformly  declared  against,  as  if 
he  were  lawful  executor,  though  the  party  died  intestate;  and 
he  may  be  joined  in  the  same  action  with  the  lawM  executor, 
though  not  with  the  lawful  administrator  *.  And  if  the  hus- 
band of  an  exeeutrixy  after  her  death,  detain  part  of  the  goods 
of  a  testator,  he  may  he  sued  as  executor  de  son  tort^. 


SECTION  TIL 

AOMIKIBTRATORS. 


Of  the  Bt  the  SI  Ed.  III.  s.  1.  c.  11,  the  ordinary  shall  depute  the 

§^  ^"  next  and  most  lawful  friends  of  the  dead  person  intestate  to 
administer,  administer  his  goods ;  and  the  21  Hen,  VIII.  c.  5.  s.  3.  pro- 
vides, that  in  case  any  person  die  intestate,  or  that  the  executors 
named  in  any  testament,  refuse  to  prove  it,  the  ordinary  shall 
grant  administration  "  to  the  widow  of  the  deceased,  or  to  the 
next  of  kin,  or  to  both,  as  by  the  discretion  of  the  same  ordi- 
nary shall  be  thought  good."  The  same  section  further  pro- 
vides, **  that  where  divers  persons,  equal  in  d^ree  of  kindred 
to  the  deceased,  claim  administration,  the  ordinary  shall  be  at 
liberty  to  accept  any  one  of  them.*' 

The  husband  has  a  right,  exclusively  of  all  others,  to  be  the 
administrator  of  his  wife  ^  even  though  the  marriage  be  void- 
able, unless  sentence  of  nullity  be  declared  before  her  death  ^ ; 
but  he  is  not  entitled  to  administration  if  the  marriage  be  void, 
ab  tntftOj  as  if  the  wife  be  of  unsound  mind  ".  And  in  case 
the  husband  dies  without  taking  out  administration  to  his  wife, 
the  court  will  grant  administration  to  the  next  of  kin  of  the 
wife,  and  not  to  the  representatives  of  the  husband  ^.  But 
such  administrator  shall  be  considered  in  equity  as  trustee  fi>r 
the  representatives  of  the  husband  K 

*  1    Sannd.    26^       Com.    Dig.  *  Elliott  v,  Ourr,  2  Fhilliin.  19. 

Admin.  G.  3.    Toller,  369.  *  Browning  o.  Reane,  2  Phillim. 

^  1  Ch.  PL  51.    Cro.  Eliz.  472.  69. 

^  Humfrey   v,   BuUin,    1    Atk.  '  Reeoe    o«    Strafford,  1  Hagg. 

459.      Sir  George  Sand*i  Case,  3  347,  and  other  oaseB  cited  in  Wms* 

Salk.  22.     Efliott  v.  Ouir,  2  Phil-  244. 

lim.   19.     Watt  v.  Watt,  3  Ves.  '  Humfrey   o.    BoDin,    1    Atk. 

244.     R.  V.  Bettesworth,  2  Stra.  458. 
tin.    29  Car.  II.  c.  3. 


SIC  XT.]       ADMIinSTEATION  COM   TKSTAVKHTO  AKNBXO.  90S 

A  vidov  has  not  a  right  to  be  appointed  adminifltratrix  to 
ha  hmbnd,  the  ordinary  haa  his  election  to  grant  it  to  her  or 
to  tbeaext  of  kin,  or  he  may  grant  it  to  them  both  Jointly  * ; 
or^aay  grant  it  to  her  as  to  part,  and  to  the  next  of  kin  aa 
tofxtK  If  a  wife  be  divorced  d  mensa  et  thoro,  ahe  forfeits 
ha  r^t  to  the  administration^. 

If  t  bastard,  who  is  ttulUut  JUhu  and  has  no  kindred,  dies 

iateitile,  and  without  wife  or  child,  the  crown  is  entitled  to 

adsuiiistntioii,  subject  to  the  debts  of  the  intestate  ^.     But  the 

psetioe  ia  such  caaes  is,  to  transfer  the  daim  of  the  crown  by 

letten  patent ;  and  the  ordinary  grants  administration  to  the 

^ipoafee  *.     If  the  ordinary  refuses  to  grant  administration  in 

case  of  intestacy,  pursuant  to  the  directions  of  the  statutes,  the 

cDcrtof  King's  bench,  will  compel  him  by  mandamus^.     But 

viiere  the  ordyiary  has  an  election,  the  court  will  not  compel 

him  to  giant  administration  to  any  particular  party,  so  as  to 

deprire  him  of  the  election,  but  they  will  oblige  him  to  grant  it 

to  some  party  s. 

If  none  of  the  next  of  kin  will  take  out  administration,  a 
crafitor  may  by  custom  do  it  ^. 


SECTION  IV. 

AnMIKISTBATION   CUIC  TESTAMENTO   ANNEXO. 


a 

Ir  the  deceased  makes  a  will  and  appoints  no  executor,  or  if  When  and 
thmgfc  mj  cause  an  executor  fails  to  act,  as  if  he  does  not  iS^inu!! 
prvre  tfte  will,  or  if  after  having  proved  it  he  dies  intestate,  tration 
witkiat  having  administered  the  goods  of  the  testator,   the  mento 


ot^asrj  must  grant  an  administration  with  the  will  annexed '.  ?^^  ^^ 
la  such  cases  as  are  not  within  the  statutes,  which  are  almost 


»  Anon.  1  Stim.  625.  '  R.  v,  Bettetworth,  2  Stnu  891. 

»  BaB.  AK  tit.  Exee.  D.  PL  90&  R.  v.  Hay,  1  BL  640.    R.  v.  Hor- 

Fswtzy  9.  Fnrtiy,  I  8alk.  3^  sley,  8  Eaat,  405. 

V.  Jamci,   Banbury,  *  Anon.  Stnu   522,   ched  in  8 


]«.  East,  408. 

*  JoDCi  VI  Gooddiild,  3  P.  Wms.  *"  2  BL  Com.  506. 

33-      Biegit  V.  Johnson,  Dong.  54&  »  Isted    r.   Stanley,  Dyw,  372. 

2  BL  OMn.505.  Hsyton  ».  Wolfe,   Cro.  Jac.  614. 

•  Mamung  «.  Knap,  I  Salk.  37.  Day  e.  Chatiield,  I  Vern.  200. 
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confined  to  cases  of  intestacy  \  the  court  have  a  ^^iscretion  in 
the  choice  of  an  administrator,  and  the  practice  is  to  elect  sach 
of  the  ckimants  as  has  the  greatest  interest  in  the  effects  of 
the  deceased  \  Hence,  in  all  cases  where  no  executor  is  ap- 
pointed, or  when  appointed  fails  to  represent  the  testator,  the 
residuary  legatee,  if  there  he  one, .  is  preferred  to  the  next  of 
kin,  and  entitled  to  administration  with  the  wfll  annexed ;  for 
he  is  the  testator's  choice,  and  if  there  be  several  entitled  to  the 
residue,  administration  may  be  granted  to  any  of  them  ^  But 
if  the  residuary  legatee  declines,  it  is  usual  to  grant  administra- 
tion to  the  next  of  kin,  if  he  has  any  interest  ^. 


SECTION  V. 

ADMINISTRATION   DS   BONIS   NON. 

If  a  sole  executor  die  without  proving  the  will,  the  executor- 
ship is  not  transmissible  to  his  executor,  but  is  wholly  deter- 
mmed,  and  the  ordinary  must  grant  administration  cum  testa" 
mento  annexo.  If  the  executor  dies  afler  probate  intestate,  no 
interest  is  transmissible  to  his  own  administrator ;  bat  admi- 
nistration de  bonis  non  administratis  (that  is,  of  the  goods  of  the 
original  testator,  left  unadministered)  must  be  granted  *.  But 
if  he  dies  before  probate,  having  administered  part  of  the  per- 
sonal estate  of  the  testator,  the  administration  shall  not  be  de 
bonis  non;  but  an  immediate  administration'^.  If  one  of 
several  executors  dies,  before  or  after  probate,  no  interest  is 
transmissible  to  his  own  executor,  but  the  whole  representation 
survives  to  his  companion.  Where  such  surviving  executor 
dies  afler  probate,  having  made  a  will  appointing  his  own 
executor,  the  representation  of  the  original  testator  will  be 
transmitted  to  him.  In  every  case  where  a  sole  executor  or  a 
surviving  executor  dies  intestate  after  probate,  an  administration 

*  See  ante^9€2.  M.    1  Vent.  219.    Wms.  286. 

^  WetdreQ  o.  Wright,  2  PhilUin.  *  West   r.   Willbf,    3   PJuOim. 

242.    And  aee  1  Hagg.  341.  381. 

"  Atkinson  v.  Bamiird,  2  PhiUim.  *  Bro.  Ab.  Admin.  PL  ?.  Con. 

31&  Taylor  o.  Shore,  T.  Joneo,  162.  Dig.  Admin.  (B.  6.).    2  Bl.  Coib- 

Com.  Dig.  Admin.  (B.  6.).  Thomas  506. 

t;    Butler,  I   Vent.  217|     2  Lev.  '  Salk.  305. 
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c^kwHiffjlf  be  granted.  So  upon  the  death  of  a  sole  ad«- 
niakater,  or  of  a  suryiviog  administrator^  administradon  de 
bmamwSihe  granted,  whether  such  administrator  dies  tes- 

tiiforiBinUte*, 


SECTION  VI. 

OP   LIMITED    ADMINISTRATIONS. 


PAGE 

I.  A^nwtrUxMi  dnmtte  mi- 


-  pcDdcnte  fite.  966 


PAOX 

3w  Adminiitnttion  durante  tAh' 
lentia    967 


l—Mmanaitm  durante  mmore  ^eiateJ\     Besides  the  ad*  Whoma^ 
■aatnMfl  already  treated  of,  which  extend  to  t^e  whole  tntor  dii- 

pefwoal  estate  of  the  deceased,  and  terminate  only  with  the  **"**'  *"*; 
,  '  ^        '  more  ataUg 

^  of  tbe  grantee,  it  is  competent  to  the  ordinary  to  grant  his  privi. 
finto/adaiioistnitioiia,  which  are  confined  to  a  particular  extent  j^^^^^ 
of  time,  or  to  a  specified  subject  matter.     If  an  infant  be  ap- 
posted  wle  executor,  or  if  the  right  of  administration  devolves 
iipoQ  lain,  under  the  statute,  an  administration  durante  minore 
Mi  BHHt  be  appointed.     Formerly  an  infant  executor  was 
eocadered  capable  of  the  office  on  arriving  at  the  age  of  seven* 
teeo.  but  bow,  by  the  38  Geo.  III.  c.  87.  s.  6,  afler  reciting 
^ineotTenieBces  arose  from  granting  probate  to  infants  under 
^igeof  twenty-one,  it  is  enacted,  *'  that  where  an  infant  is 
«ie  excottor,  administration  with  the  will  annexed  shall  be 
gnsiidmthe  guardian  of  such  in&nt,  or  to  such  other  person 
^deipbttnal  court  shall  think  fit,  until  such  infant  shall  have 
^'taiaed  the  age  of  twenty-one  years,  at  which  period,  and  not 
M)re,  probate  of  the  will  shall  be  granted  to  him." 

^  adBinistrator  durmde  mhwre  istate  may  not  only  bring 
*c^i<>tt  to  recover  debts  due  to  the  deceased  ^,  but  he  may  also 
^^  trover  for  the  goods,  because  he  has  more  than  the  bare 
AMody  of  them,  for  he  has  the  property  itself^  ;  and  though 
^  hsB  only  a  special  property  in  the  goods,  he  may  do  all  acts 


*  )  Bw;  Ab.  tit.  EzM.  (O.).    2  ^  Com.  Dig.  Admta.  (F.).    Pig. 

BL  Com.  S06.    An  admimstimtor  got's  Cim,  5  Co.  29.a. 

^  km  aoi  wiD  be  the  ooly  re-  *  Com.  INg.  id.    Sethe  v.  Setbe, 

ymmutiveef  ti^eriginal  daiwiil  BoQ.    Ab.    Bx.    (F.>      WiHiams, 

V»y.  306.       s 

VOL.  II.  « 
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which  are  incumbent  on  an  executor  to  do,  and  which  are  for 
the  benefit  of  the  estate  *.  He  may  sell  goods  for  the  payment 
of  debts  ;  he  may  assent  to  a  legacy,  and  receive  debts  due  to 
the  deceased.  He  may  also  sue  for  debts,  and  if  an  action  be 
brought  against  him,  and  the  administration  determine,  pending 
such  action,  he  may  retain  assets  to  satisfy  the  debt  which  is 
attached  on  him  by  the  action  ^.  He  may  grant  leases  ^  If 
an  administrator  durarUe  nunore  mtaie  brings  an  action,  he  must 
aver  in  the  declaration  that  the  infant  is  still  under  age  ^.  But 
the  defendant  can  take  advantage  of  the  omission  on  special 
demurrer  qnly  *.  If  an  action  be  brought  against  such  admi- 
nistrator, the  plaintiff  need  not  aver  that  the  infant  is  still  under 
age,  for  it  is  a  matter  more  properly  within  the  cognisance  of 
the  defendant  '• 

If  an  executor  durante  mmore  wtaU  has  duly  administered 
the  assets,  and  paid  over  the  surplus  to  the  executor  of  full  age, 
he  may  shew  this  matter  in  an  action  by  a  creditor,  under  a  plea 
of  plene  administravit  s.  But  if  he  has  committed  devattaoit  he 
will  be  liable  to  creditors,  even  though  he  should  obtain  a  release 
from  the  infant  when  of  full  age  ^.  He  cannot,  however,  be 
,  charged  for  waste,  as  executor  de  son  tort,  after  the  in£uit  has 
attained  twenty-one,  for  he  had  authority  to  administer  K 

An  administrator  durante  minore  estate  of  the  executor  of  an 
executor  is  the  representative  of  the  first  testator ;  and  in  an 
action  by  the  creditor  of  the  original  testator,  such  an  adminis- 
trator is  properly  charged  as  the  administrator  of  the  second 
executor,  and  not  as  the  administrator  de  bonis  non  of  the  ori- 
ginal testator  ^. 

2. — Administrator  pendente  liteJ]     When  a  suit  is  commenced 

'  Bee  Ab.  Ex.  (B.  l.>  409.       Carver,  v.    Haaiirig,    Hob. 

<»  Id.    Com.  Dig.  Admin.    (F.).  251. 

Princess  Case,  6  Ca  29.    Sparks  o.  ■  Anon.    Freem.     160.      Wms. 

Crofts,   Comb.   466.       Roskelly  v.  308. 

Oodolphin,  T.  Raym.  48a.  ^  B.  N.    P.   146.       Lavioa   r. 

°  Bac.  Ab.  Leases,  (1.  ?.).    Wms.  Croft*,  I  Sid.  67. 

306,6.  1  Palmer  v.    litherUnd,  Utch. 

^  Piggot*^    Case,   6    Co.   29.   a.  160. 

Walthal  r.  Aldrich,  Cro.  Jae.  690.  ^  Anon.  Freem.  28a    Nortoo  r. 

*  Bac.  Ab.  Ex.  (B.  I.>  Molyneux,  Hob.  246. 

'  Beal  r.  Simpiou,  1   Ld.  Raym. 
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in  dK  eedesastical  court  concerning  an  executorship,  or  the 

ri^t  of  aimizustnition  to  an  intestate^  tlie  ordinary  may  ap- 

^  a  nMmstniof  pendente  Ute^  who  is  merely  an  officer  of 

defwrf,  and  holds  the  property  only  until  the  suit  terminates. 

SediifiadiDiiustntor  may  maintain  actions  for  the  recovery  of 

liebcs  due  to  tiie  deceased*,  but  his  authority  is  confined  to 

the  cdlecdoD  of  effects,  he  cannot  vest  or  distribute  them  ^, 

afid  wIkii  die  suit  is  terminated,  he  must  pay  over  all  he  has 

recHTcd  b  the  character  of  administrator,  to  the  person  pro- 

iMMOcedb^the  court  to  be  entitled  ^, 

S^iamttrator  durante  absentia.']  If  the  executor  named 
ia  t&e  viO  or  the  next  of  kin  be  out  of  the  kingdom,  the  eccle- 
sastical  courts  may,  before  probate  is  obtained  or  letters  of  ad- 
aiaktration  taken  out,  grant  to  another  administration  during 
^  ahKoce,  but  it  must  be  an  absence  out  of  the  realm  to 
jvtify  such  an  appointment  ^,  But  when  probate  was  once 
fn2d,  and  the  executor  had  gone  abroad,  the  courts  did  not 
nei  tbenoelTes  authorized  to  grant  new  administration  on  the 
groQod  that  the  executor  had  left  the  kingdom  ;  a  defect  in  the 
•B^ority  of  the  court  which  was  productive  of  much  inconve- 
>^ott;  to  remedy  which  the  statute  SS  Geo.  III.  c.  87,  after 
^^^tbeincoovenience,  enacted,  '*  that  if  at  the  expiration  of 
^»i  caleodar  months  from  the  death  of  any  testator,  the 
auditor  to  whom  probate  is  granted  shall  not  reside  within 
the  jurisdictbn  of  the  courts,  a  creditor  or  next  of  kin  may  ob- 
^  >t  ^Kciil  administration  for  the  purpose  of  being  made  a 
P^  ^01  bin  in  equity  to  be  exhibited  against  him,  and  to 
**^J  tbe  decree  into  effect,  and  no  further."    By  sec.  4,  the 

^rt  of  equity  may  appoint  persons  to  collect  outstanding 

febts. 

"  has  been  decided  that  the  provisions  of  this  act  apply 
^  to  cases  where  there  are  proceedings  in  Chancery,  in  all 

'  talker  a.  WooDatton,   9    P.  Scfaa  &  Lef.  264. 

^^b^t   2  Stn.  914.    Knigbt  '  Jd.  255.  In  the  goods  of  Graves, 

^1>»?U»»,  I  V«.  Sen.  325.    Ball  I  Hagg.  313. 

^OliTtt,  2  V«.  A  B.  97.  ^  Clare  v.  Hodges,  1  Lutw.  342. 

,J^*^*«»n  B.  Evans,    1   Ball  &  Slater  v.  May,  2  Ld.  Raym.  1071. 

"«y>  192.     Adajr   v.    Shaw,    1  2  Salk.  42. 

8  2 
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either  cases  the  spiritual  court  can  only  grant  admimstration 
dwranie  abscniiap  on  the  ground  that  there  is  no  legal  repre* 
sentatiye  *.  When  an  administrator  has  heen  appointed  under 
the  statute,  if  the  executor  dies,  to  whom  the  probate  had  been 
granted,  the  administration,  notwithstanding,  continues  until 
the  appointment  of  a  new  representative  \  In  an  action  by  a 
person  to  whom  administration  durante  i^sentia  is  granted,  the 
declaration  must  aver,  the  absence  of  the  executor  beyond  the 
seas  at  the  time  that  the  administration  was  granted,  and  that 
his  absence  continued  ^. 


SECTION  VXI. 


OP    BONA    NOTABIUA. 


Of  probate    In  general,  the  will  of  the  testator  is  to  be  proved  before  the 
tntion  ordinary  of  the  diocese  in  which  he  resided,  and  if  all  his  goods 

wiim there  and  chattels  be  within  the  same  jurisdiction,  a  probate  before 

are  oof ui 

moiabUia.      the  ordinary,  or  an  administration  granted  by  him,  are  the  only 

proper  ones  ^.  But  if  the  deceased  at  the  time  of  his  death  had 
bona  notabilia  to  the  amount  of  five  pounds  within  some  other 
diocese  or  peculiar  *  than  that  in  which  he  died,  then  the  wiO 
must  be  proved  before  the  metropolitan  of  the  province  by  way 
of  special  prerogative,  whence  the  courts  where  the  validity  of 
such  wills  is  tried,  and  the  offices  where  they  are  registered  are 
called  the  Prerogative  courts,  and  the  Prerogative  offices  of 
Canterbury  and  York  U  Where  there  are  bona  notabilia  in  one 
diocese  of  Canterbury  and  one  of  York,  the  bishop  of  each  dio- 
cese must  grant  an  administration.      Where,  in  two  dioceses 


*  la  the  goodB  of  Davies,  8  Hagg. 
79.    Wma.  319. 

^  Taynton  v.  Haanay,  8  B.  ft  P. 
M. 

*  Slater  r.  May,  2  Lord  Raym. 

1071- 
4  2BLCOII1.508. 

*  A  peculiar  u  a  district  ewmpt 
Irom  the  juritdiction  of  the  ordinary 
«f  the  dioceae  in  which  it  lies ;  and 
it  it  called  a  peculiar  becanae  it  U 
caduded  from  the  common  ordinary, 


and  under  a  peculiar  and 
ordinary  of  its  own.  2  Gibs.  Cod. 
WL  Denhan  r.  Bmphmmn,  1 
Salk.  41.  Paibam  v.  Templer,  3 
Phillim.  246.  And  such  wftkaX 
ordhwry  is  empewwed  to  grant  pi«* 
bate  and  administration  in  reqiM 
of  the  goods  of  those  who  die  withia 
them  leaving  no  6ofia  iMteiilia  out  of 
their  limits.  See  further  on  tbii 
sabjact,  Wms.  166.  n. 
'  2  BL  Com.  60a 
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of  odi  prnce,  there  miut  be  two  pren^tive  admanis- 

tndrw*. 
tkfficaittl  was  skoated  in  the  provinces  of  Canterbury 

iid  York,  bot  the  office  for  transacting  the  business  of  the 
aod  ns  is  the  former  province,  it  was  held  sufficient  to  prove 
die  vill  of  s  shareholder  in  the  Prerogative  Court  of  Canter- 


Ifasan  die  m  iiinere,  the  goods  which  he  has  about  him  at 
that  tioe  diaO  not  cause  administration  to  be  taken  out  in  the 
prengiiife  court ;  but  if  be  die  not  m  itmere  in  a  diocese  in 
vliidiklias  DO  goods,  but  having  bona  notabilia  in  another  dio- 
cese, ii  viD  be  sufficient  to  authorise  the  archbishop  to  grant 
pD^^  To  give  jurisdiction  to  the  prerogative  court,  it  is  not 
Qfeeisaiy  that  the  deceased  should  have  goods  to  the  amount 
of  fi?e  poQods  in  each  of  the  several  dioceses  where  his  goods 
»t  dispened;  it  is  sufficient  if  he  were  possessed  of  goods  in 
^"■K  odier  diocese  or  dioceses  or  jurisdictions,  altogether 
■Halting  to  the  value  of  five  pounds,  besides  those  in  the 
'i^ittse  vherein  he  died  ^.  Where  one  dies  possessed  of  bona 
*^^io  a  diocese,  and  also  in  a  peculiar  within  that  diocese, 
vi&9e?erd  peculiars  within  the  same  diocese>  probate  shall 
■Btbegriated  by  the  bishop  of  the  diocese,  but  by  the  metro- 
fo^  inasmuch  as  they  are  exempt  from  ordinary  juris* 
^^*<  Bat  where  one  dies  possessed  of  bona  notabiUa  in 
^^ioeaeof  an  archbishop  and  in  a  peculiar  within  the  same 
^ioone,tkre  must  be  two  probates  or  letters  of  administration, 
^  "itb  the  peculiar,  and  the  other  by  the  archbishop  as 
"<^  of  the  diocese  K 

'f  (be  ofdinary  grants  probate  or  letters  of  administration  Effect  of 
•^w  the  deceased  bad  boma  notabiUa  in  different  dioceses  in  ™SL*(Br 
"« sime  province,  they  are  absolutely  void  ;  but  if  the  arch*  adminis- 
**^<^  grants  probate  or  letters  of  administration  where  the  ^^  ^  wrong 

*  BontdQ  c.  Ridley,  StJk.  39.  472.     Parham  v.  Templer,  3  Phil- 
'  ^th  «.StalRn^  2  Wik.  C.  C.     Urn.  247- 

*  '  1   Gib.    Cod.   472.       Priee  v, 

*  1  KdL  Ab.  209.  tit.JBz.  Simpaon,  Cro.  EBs.  719.     But  lee 

*  SwinU  pt.  8.  s.  11.  PI.  5.  Lysons  v.  Barrowj  2  Bing.  N.  C. 

*  AaoL  1  Lev,  78.    Gibfc  Cod.      480,  patty  970. 
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IKooeM 
when 
there  an 


Commii. 
Mries. 


deceased  had  not  bona  notabilia  in  diyers  dioceses,  they  are  not 
void  hut  voidable  only  *•  So,  if  there  be  bona  notabiiia  in  a 
peculiar,  and  also  in  other  parts  of  the  diocese,  a  metropolitan 
administration  is  not  void,  and  it  is  doubtful  whether  it  is  even 
voidable^.  Where  administration  is  granted  in  a  wrong 
diocese  it  is  void,  but  where  granted  to  a  wrong  person  it  is 
voidable  only  ®.  Where  a  diocesan  probate  is  void,  under  the  cir- 
cumstances above  stated,  it  may  be  pleaded  in  bar  to  an  action 
by  such  executor  or  administrator,  **  that  there  were  bona  nota* 
bilia  in  divers  dioceses,"  ^  or  the  defendant  may  give  that  matter 
in  evidence  upon  a  plea  of  ne  tmques  executor ^  &c«,  for  it  confesses 
and  avoids,  and  does  not  falsify  the  seal  of  the  ordinary  '.  But 
if  the  defence  be  that  the  contract  which  is  the  subject  of  the 
action  did  not  pass  under  the  grant  by  reason  of  the  defendant's 
residence  out  of  the  diocese  at  the  time  of  the  death  of  the 
testator,  that  fact  must  be  specially  pleaded  '. 

It  may  be  observed  that  the  rule,  which  applies  to  bishops 
with  respect  to  each  other,  does  not  affect  the  several  commis- 
saries of  the  same  bishop  among  themselves.  Their  probate  in 
the  court  of  the  archdeacon  of  Su^mrjf^  to  whom  the  bishop 
granted  full  power  to  prove  the  wills  of  all  persons  deceased 
within  the  archdeaconry,  was  held  good,  the  testator  having 
died  within  the  said  archdeaconry,  although  he  was  possessed 
of  a  term  of  years  in  lands  lying  within  another  archdeaconry 
in  the  same  diocese ;  for  the  appointment  of  the  bishop,  as  it 
regarded  the  power  of  the  commissary  to  prove  wills,  armed 
him  with  episcopal  authority  for  that  purpose.  The  grant  of 
the  power  attracted  to  it  all  the  mean»  by  which  the  power 
could  be  exercised.  The  commissary  was  bishop  for  the  pur- 
pose of  proving  such  wills  as  he  was  authorised  by  the  grant 
to  prove  «. 


'  R.«.Loggen,l  Stra.75.  Black. 
honmgh  v.  Davis,  1  P.  Wms.  43. 
Needham*!  case,  8  Go.  135.  Princess 
case,  6  Go.  30.  Swinh.  pt.  6.  s.  4. 
Wma.  181. 

^  Lysont  o.  Barrow,  2  Bing.  N. 
C.  486.  1  Hodges,  390.  See  Par. 
hamr.  Templer,  3Phillimore,  245. 


Price  V.  Simpson,  Oo.  EIiz.919. 

•  B.  N.  P.  141.  8.  N.  P.  767.«. 
'  1  Saund.  275.  a. 

•  Id.  B.  N.  P.   143.       Nod  ». 
Wells,  1  Lev.  236. 

f  Stokes  o.  Bate,  5  B.  &  G.  491. 

•  R.  r.  Yonge,  5  M.  &  S.  119. 
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AieaeAr  jean  of  the  value  of  five  pounds  shall  be  deemed  Wbat  an 
hmmHHk  where  the  land  lies  and  not  where  the  lease  is  *.   t^  "^''^ 
SflL  siaBiBtj  for  yean  out  of  a  parsonage,  shall  be  deemed 
im  HteUtf  where  the  parsonage  is  \    Where  a  canal  was 
ifiBite  ffl  bodi  provinces,  but  the  office  for  transacting  the 
bflSBCss  of  it  was  in  that  of  Canterbury,  the  court  held  that  the 
probate  <^  the  will  of  a  shareholder  in  the  province  of  Canter- 
V«Ty «»  nffident,  and  that  a  probate  in  York  was  unneces- 
sary*; adi  wbere  by  a  canal  act  shares  were  to  be  deemed 
ff^^fnperiy^  and  the  canal  passed  partly  through  the  dio- 
cne  of  f  oreester  and  partly  through  that  of  Lichfield  and 
Cmatij,  the  transfers  of  shares  were  filed  at  the  office  of  the 
coBipuj  in  the  latter  diocese,  where  the  dividends  were  also 
pni  and  books  of  account  kept;  it  was  held,   that  for  the 
^^Tjcm  of  probate,  the  right  of  a  shareholder  might  be  con- 
B^icd  as  loeally  situated  in   the  diocese  of  Lichfield  and 
Partly,  and  that  a  probate  granted  by  the  ordinary  of  that 
&we  was  sufficient*, 

Mxs  owing  to  the  testator  are  considered  bona  notabilia  as 
■eD  as  goods  in  possession  *•  Debts  by  specialty  are  bona 
*^<^  not  at  the  place  where  the  testator  or  intestate  dies, 
Wt  It  the  place  where  the  securities  are  at  the  period  of 
b^'.  Judgments,  statutes  or  recognizances  are  bona  no- 
''^  at  die  place  where  they  are  acknowledged  or  recorded  '. 
Bat  sa^  contract  debts,  such  as  bills  of  exchange,  are  ^oiia 
■^'^'Uf  in  that  diocese  where  the  debtor  resides  at  the  time  of 
^cnerfitar's  death  *». 


I  CsD.  Dig.  Admin.  (B.  4.) 
'^t  3(K»,  a.  in  margin. 
*  Snwh  r.  Stafford,  2  Wfls.  168. 
'  £i]Mrte  Home,  7  B.  &  C.  692. 
'Cam.  Dig.    Admin.     (B.  4.) 

^  Unn  «.  Bodson,  1  RoU.  Ab. 
^  Byron  r.  Byron,  Cro.  Elia. 
<^i   18Miid.274.«. 

'  A4aiiii  c  SaTage,  Ld.  Kaym. 


86d.  1  Saond.  275.  n.  3  Dyer, 
905.  a.  in  margin.  Cegg  v.  Horton, 
1  Lntw.  401.  Carlisle  o.  Oreen- 
wbod,  7  Mod.  15. 

^  Dyer,  305.  in  margin.  1  RolL 
Ab.  Ex.  H.  PL  4.  Shaw  v.  Storton, 
Fi«em.  102.  Yeomana  v.  Brad, 
ahaw.  Garth.  373.  Griffith  v.  Orif- 
fith.  Say,  83. 
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SJECTION  VIIL 

AN   BXECUTO&  OR   ADMIKISTBATOE 
SflTATE   OF   THK   VBCCAftED. 


I 

As  the  executor  derives  all  his  interest  from  the  will  itself^  the 
property  of  the  deceased  vests  in  him  from  the  moment  of  tbe 
testator's  death  *•  Thus,  where  the  demise  hy  an  executor,  the 
lessor  of  the  plaintiff*  in  ejectment,  was  laid  two  years  hefore  he 
had  proved  the  will  under  which  he  claimed,  it  was  held  good^ 
But  as  an  administrator  derives  his  title  from  the  ecclesiatical 
court,  the  property  of  the  deceased  does  not  vest  in  him  imti) 
letters  of  administration  are  granted,  nor  does  any  right  of  action 
accrue  to  him  hefore  that  period.  Therefore  where  A.  took  out 
letters  of  administration  under  a  will  hy.  which  he  was  af^lnted 
executor,  and  after  notice  of  a  subsequent  will  sold  the  goods  of 
the  testator ;  it  was  held>  that  the  rightful  executor,  in  an  action 
of  trover,  was  entitled  to  recover  the  full  value  of  the  goods 
sold,  and  that  ^.  was  not  entitled  to  shew,  in  mitigation  of  da- 
mages, that  he  had  administered  assets  to  that  amount  ^.  Tbe 
executor  before  probate  may  do  almost  all  acts  which  are  inci- 
dent to  his  office.  He  may  take  possession  of  the  testator's 
goods  and  dispose  of  them  at  his  discretion ;  he  may  pa}' 
legacies,  and  assent  to  a  legacy,  and  such  assent  is  good  though 
he  die  before  probate  ^.  If  an  executor  releases  before  probate* 
such  act  will  bind  him  afler  he  has  proved  the  will «.  But  if  a 
man  releases  and  afterwards  takes  out  letters  of  administration^ 
it  will  not  bar  him,  for  the  right  was  not  in  him  at  the  time  ot 
the  release  '. 

But  he  cannot  maintain  an  action  before  probate,  except 
where  he  has  actually  been  in  possession  of  the  property  which 
is  the  subject  of  the  action ;  when  he  sues  as  executor,  he  must 


*  Smith  r.  Uniks,  1  T.  R.  480. 
Wodley  r.  CUirk,  6  B.  &  A.  744. 
Orayibrook  v.  Fox,  Plow.  281. 

^  Roe  V.  Siunmenett,  2  Bl.  892. 

*  WooUey  v.  ClaA,  5  B.  &  A. 
74^9  6.  Murray  v.  £.  I.  Co.,  5  B. 
&  A.  204.  Pratt  V.  Swayne,  8  B. 
&C.  285. 


«  Wankford  «.  Wankiei^  1  Stik. 
aOl.  Humfrey  v.  Inj^edoo,  1  ^' 
Wma.  7S3.  Willtv.  Rick,  SAtk. 
285. 

•  Id. 

'  Barefoot  v.  Barefoot,  Pafaa.  411- 
Harrison^t  caw,  ft  Cow  28.  «. 
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make  profert  of  the  letters  testamentary,  otherwise  the  defend- 
ant may  demur  *,  and  though,  where  goods  be  taken  or  converted 
after  the  testator's  death,  the  executor  may  declare  on  his  own 
amiirwctvce  possession,  (since  the  property  in  the  goods  draws 
to  it  a  possession  in  law  ^,)  notwithstanding  he  has  never  had 
actual  possession,  without  naming  himself  executor,  or  making 
profert,  still  on  the  general  issue  he  mnst  shew  his  own  title  as 
executor  at  the  trial,  by  producing  the  probate  in  order  to 
prove  his  constructive  possession  ^.  In  trover  for  a  horse  and 
gig,  claimed  by  the  plaintiff  as  vendee,  of  an  executor ;  the 
court  held,  that  as  it  appeared  that  the  executor  never  had  a 
dear  undisputed  possession,  it  was  necessary  to  produce  the 
probate  to  prove  his  title  under  the  will,  and  that  the  will 
itself,  without  the  probate,  was  not  sufficient  evidence  of  his 
titled 

But  though  an  executor  cannot  maintain  an  action  before 
probate,  except  upon  his  own  actual  possession,  yet  he  may 
commence  an  action,  and  arrest  a  debtor  to  the  estate  of  the 
testator*,  and  if  he  obtains  probate  before  he  declares,  he 
may  proceed  with  the  action  previously  commenced'.  An 
executor  can  take  out  a  commission  of  bankrupt  before  pro- 
bate <;  and  on  the  other  hand,  if  he  administers  the  goods  of 
the  testator,  he  is  liable  to  be  sued  at  law  or  in  equity,  by  the 
creditors  of  the  deceased  ^. 

It  may  be  here  observed,  that  though  an  administrator  de- 
rives his  right  from  the  letters  of  administration,  yet,  for 
•ome  purposes,  his  interest  relates  back  to  the  death  of  the 
intestate ;  thus  he  may  have  an  action  of  trespass  or  trover 
^  the  goods  of  the  intestate,  taken  by  one  before  the  letters 
be  granted  to  him  K  So  he  may  bring  actions  in  respect  of 
matters  affecting  leasehold,  subsequent  to  the  death  of  the  in- 
testate^ and  he  will  be  liable  to  account  for  the  rents  and  profits 


*  Gomber*8  oms,  1  P.  Wnw.  760.  Punoomb  v.  Walter,  Skin.  87* 
^2SniiuL47.  '  Wills  V.  Rieh,  2  Atk.  286. 

*  Hunt    0.    Stevens,   8   Tsnnt.  ■  Em  parte  Paddyy  3  Madd.  241. 
lia^  Rogers  V.  James,  7  Taunt.  147. 

'  Pinney  o.  Pinney,  8  B.  &  C.  "  Wentworth,  86.     Plowd.  280. 

3K.  1  Anon.  Comb.  451.    2  BoH  Ab. 

'  Martin  r.   Puller,  Comb.  171*  990,  tit.  Relation.  (A.) 
Waakfordv.  Wankford,  1  Salk.  302. 
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from  that  period*;  and  in  ejectment  by  an  administrator,  the 
demise  may  be  laid  on  a  day  after  the  intestate's  death,  but 
before  administration  granted^. 

Executors  and  administrators  so  entirely  represent  the  per- 
sonal estate  of  the  deceased,  that  they  are  liable  to  the  pay- 
ment of  all  his  debts,  covenants,  &c.,  to  the  extent  of  the 
assets  which  come  into  their'  hands ;  but  where  no  default  is  in 
them,  their  liability  on  account  of  the  deceased,  does  not  exceed 
the  amount  of  the  assets  ^.  Each  executor  and  administrator 
has  the  entire  control  of  the  personal  estate  of  the  deceased, 
and  may  dispose  of  such  property,  and  release  and  pay  debts, 
without  the  concurrence  of  his  co-executor  or  administrator  ^. 

But  the  interest  which  they  have  in  the  prc^rty  of  the  de- 
ceased, is  not  absolute,  as  in  the  case  of  their  own  proper 
goods;  they  have  their  estate  as  such,  m  autre  droits  merely 
under  trust  to  apply  it  for  the  payment  of  his  debts,  and  other 
legitimate  purposes*.  Therefore,  if  the  executor  becomes 
bankrupt,  the  goods  of  the  testator,  if  distinguishable  from  the 
rest  of  the  executor's  property,  do  not  pass  under  the  com- 
mission ^m  But  where  a  person  entitled  to  take  out  adminis- 
tration neglected  to  do  so,  and  having  remained  in  possession 
of  the  goods  for  twelve  years,  became  a  bankrupt ;  it  was  held, 
that  the  goods  passed  to  the  assignees  as  property  in  the  pos- 
session, order,  and  disposition  of  the  bankrupt,  with  the  consent 
of  the  true  owner  s. 

It  has  been  held,  that  the  goods  of  a  testator  in  the  hands  of 
his  executor,  cannot  be  seized  under  an  execution  against  the 
executor  in  his  own  right  K  But  where  an  executrix  used  the 
goods  of  her  testator  as  her  own,  and  having  married,  treated 
them  as  the  property  of  her  husband ;  it  was  held,  that  it  was  not 


*  R.  V.  Hordey,  8  East,  410. 

<>  S.  N.  P.  708,  ante^  882. 

'  Went.  Off.  £z.  c.  12.  1  Inst. 
200.  a.  S.  N.  P.  770. 

«  ItL  771.  2  Ves.  267.  PanneU 
V.  Fenn,  I  Roll.  Ab.  924.  Dyer, 
23. 6.  in  margin. 

^  Pinchon*!  case,  9  Ca  88.  b.  2 
Inst.  236.  Per  Adihurst^J.^  inFarr  v. 
Newman,  4  T.  R.  645. 


'  Lndlow  V,  Browning,  1 1  Mod. 
138.  Viner  v.  CadeU,  3  Esp.  88. 
Per  Lord  Mamfieidy  in  Howard  e. 
Jemmett,  3  Burr.  1369. 

'  Fox  v.  Fisher,  3  B.  &A.  135. 

"  Fan-  o.  Newman,  4  T.  R.  621, 
{BtiUer,  J.,  ttiteeniierUey)  reoognised 
by  Lord  JBMon,  in  M^Leod  v.  Drum- 
mond,  17  Ves.  168. 
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coi^elevt  to  her  to  object  to  the  goods  .being  taken  u  execu- 
cutbi  &r  her  husband's  debts  *. 

Also  man  can  bequeath  any  property  but  what  he  has  to 
hk  ovD  use,  an  executor  cannot  bequeath  the  goods  of  his 
fiestitor  to  a  l^atee  ^ ;  yet,  generally  speaking,  he  may  in  his 
l^daie  dispose  of  and  alien  the  assets  of  the  testator,  and  the 
creditors  of  the  latter  cannot  follow  them^',  unless  there  be 
cqUoboo  between  the  executor  and  the  transferree  ^. 

By  1  Wm.  IV.  c.  40,  where  any  person  shall  die  after  Ist 

of  September,  1830,  having  by  his  will,  or  any  codicil  thereto, 

«HwiBted  executors,  such  executors  shall  be  deemed  by  courts 

of  ttpetj  to  be  trustees  for  the  persons  (if  any)  who  would  be 

added  to  the  estate  under  the  statute  of  distributions,   in 

R^Kct  of  any  residue  not  expressly  disposed  of,  unless  it  shall 

apfiear  by  the  will,  or  any  codicil  thereto,  that  the  executors 

were  intended  to  take  such  residue  beneficially. 

By  sec  2,  it  is  not  to  affect  the  rights  of  executors  where  there 
ii  not  any  person  entitled  to  the  residue  by  the  statute  of  dis- 
txilMtkms. 
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h-^Payment  of  funeral  expenses.^    It  is  the  duty  of  the  executor  AUowance 
tobory  the  deceased  in  a  manner  suitable  to  the  estate  which  he  expenses 
leavci  behind  him  ® ;  necessary  funeral  expenses  are  allowed  ^here  the 


*  Quick tk Staines,  1B.&P.293. 

*  Bnnsbys.  Orantham,  2  Plowd. 

*  Per  Lord  Mansfieid^  in  Whale 
v.Booth,4T.iL625.  The  principle 
b  tW  the  executor  or  administrator 
in  asDy  instances  muat  sell  in  order 


to  perform  his  duty  in  paying  debts, 
&c,  and  no  one  would  deal  with  him 
if  liable  afterwards  to  be  called  to  an 
account.  Id. 

^  M^Leod  p.  Drummond,  17  Ves. 
147.  353. 

*  2  Bl.  Com.  508. 
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pboe  of  hii  deatk  I  aa  of  OfuiioD  dial  60/.  iii 
mat  too  moA  iar  the  fuuenl  cEfoaaS' ' 

In  Bnlkr^s  Nin  Prinay  h  k  aid  diat  the  asnal  method  is  to 
aOoir  SL^  Where  the  dfciawJ  was  a  small  tradesman,  10/. 
was  held  to  be  a  reasonable  allowance  to  the  executrix  for 
foneral  expenses,  as  against  a  creditor'.  ,  Bot  in  a  late  case, 
where  79/.  were  expended  on  the  foneral  of  a  person  who  had 
been  a  captain  in  the  army,  and  who  at  the  time  of  his  detth 
was  on  half  pay,  and  it  appeared  that  assets  to  the  amooDt  of 
11^9/.  had  come  into  the  hands  of  the  executrix;  on  an  issue 
taken  on  a  plea  of  jplcne  admimstrtanij  the  court  held,  that  79/. 
was  a  larger  sum  than  ought  to  be  allowed  as  against  a  creditor. 
**  The  rule,"  said  Mr.  Justice  Bayiey^  *'as  against  a  creditor  is, 
that  nd  more  shall  be  allowed  for  a  funeral  than  is  necessary. 


*  I(L  Stsckpole  V.  Stackpole,  4 
X>owl«  997* 

*  P#r  IMt,  C.  J.,  in  Shelly't 
C;«M|  Mk.  896.  The  rule  m 
sgsinit  s  creditor  is,  that  no  more 
thsll  ho  allowed  lor  a  funeral  than 
ia  ueceaaary.     P^  Bm^ttyy  J.,  1  B. 


&  Ad.  264. 

*  Anon.  Comber.  342. 

'  Stag  V.  Punter,  3  Atk.  119. 

«  B.  N.  P.  143.    See  abo  Smith 
V,  Davies,  S.  N.  P.  780. 

'  Reeves  v.  Ward,  2  Bing.  N.  C 
236.     1  Hodges,  300. 
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In  eoBodaing  what  is  necessary,  regard  must  undoubtedly  be 
Ind  to  die  degree  and  condition  in  life  of  the  psrty."  His 
M^$ud  that  lOL  (the  sum  mentioned  by  Lord  Hardmcke) 
m  at  die  present  day  less  than  what  reasonably  should  be 
aflopcd;  snd  intimated  that  ftOL  was  a  proper  allowance  for 
die  fooeral  under  the  circumstances  *. 

Wkie  6001.  had  been  expended  on  the  funeral  of  a  man  of 
gnti  vUXt  and  reputation  in  his  county*  the  court  allowed  that 
ma  aft  a  debt  to  afifect  the  trust  estate^.     A  payment  of  9d/. 
\U.  %fL  for   mourning  rings,  distributed  among  the  relations 
aid  friends  of  the  deceased,  was  allowed  by  Lord  Eldum  to 
tWemator,  though  the  will  gave  no  directions  on  the  sub* 
JKX^  but  lefk    it  to  the  discretion  of  the  executors  ^      But 
io  a  recent  case,  it  was   held   that  a  demand  for  mourning  Mourning 
^miabed  to  the  widow  and  family  of  the  testator,  was  not  ^^  ^ 
such  a  (uneral  expense  as  could  be  claimed  against  the  estate  allowaUc 
by  the  executor  who  gave  the  order  for  it,  and  consequently 
tbt  a  legatee  who  had  not  received  his  legacy,  was  a  com- 
petent witness  for  the  executor  in  an  action  brought  against 
kn  for  the  recovery  of  such  demand  ^. 

% — OJ  the  order  m  nUch  debU  should  bepaid,^    The  flineral 

expeues  are  to  be  allowed  out  of  the  estate  of  the  deceased 

Wioit  any  other   claims  whatsoever,  next  to  which  the  ex- 

pcBMsof  proving  the  will  or  taking  out  administration  are  to 

bea]loned%  including  the  costs  of  a  suit  in  equity,  which  are 

as  expenses  in  administering  the  estate  ^     Then  he 

:pay  the  debts  of  the  deceased,  and  in  doing  so,  he  should 

be  carefid  to  observe  the  rules  of  priority,  for  if  he  pays  those 

of  a  lower  dq^ee,  first,  on  a  deficiency  of  assets,  he  must 

answer  fior  those  of  a  higher  d^gree^  out  of  his  own  estates. 

Debts  doe  to  the  crown  by  record  or  specialty,  claim  pre-  Crown 

debta. 


&  Fodmora,  1  a  &  Canterbory,  14  Vea.  364. 

A4.  900.    And  ace  Edward  v.  Ed.  *  Johnaon  v.  Baker,  fi  Gsir.  &  P. 

ww^   2  C.  &  X.  eiS.     4  Tyr.  207. 

438L  *2BLGoni.Ml. 

^  OOsy  ■>  OOey,  Prac  Chanc.  '  Loomea  o.  StothanU  1  Sim.  & 

Stn.  461. 

Paiea    v,    the   Archbishop   sf  '  2  Bl.  Com.  611. 
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Debts  ciu 
titfedtoa 

pfWBKnCB 

by  tUUote. 


Jodgment 
debta. 


Jodgmoits 
not  dock, 
eted,  rank 
at  aimplo 
contract 
debts. 


cedence  of  all  other  debts ;  but  debta  doe  to  die  king/not  by 
spedaltj,  or  wbicb  are  not  of  reootd,  are  not  to  be  preferred 
to  debts  doe  to  the  subject  by  specialty ;  sacb  as  money  owing 
to  the  crown  for  the  sale  of  minerals,  money  arising  from  the 
sale  of  estrays  within  the  manors  or  liberties  of  the  crown, 
arrears  of  rent  due  to  the  crown*. 

Next  are  debts  which  are  entitled  to  a  preference  by  certain 
statutes ;  such  are  debts  for  letters  not  exceeding  5/.,  due  to 
the  post  office^;  debts  due  from  an  overseer  of  the  poor  by 
virtue  of  his  office  ^ ;  money,  effects,  or  securities  belonging  to 
a  friendly  society,  remaining  in  the  hands  of  any  of  its  oflBoen 
at  the  time  of  his  death  ^.  But  money  lent  to  an  officer,  or 
supposed  to  remain  in  his  hands  upon  giving  security,  has  been 
held  not  to  be  entitled  to  preference,  which  is  g^ven  only  ia 
respect  of  money  which  got  into  the  hands  of  officers  inde^ 
pendent  of  contracts 

Next  in  order  of  priority  are  debts  of  record,  as  judgments 
in  courts  of  record,  recognizances  and  statutes ;  and  the  privi- 
lege is  not  confined  to  the  courts  of  Westminster,  but  extends 
to  the  judgments  of  all  other  courts  of  record  having  power 
by  charter  to  hold  plea  of  debt  above  40#. '  But  a  judg-J 
ment  by  a  foreign  attachment  in  the  lord  mayor's  court  is  not 
entitled  to  that  privileges. 

The  4  &  5  W.  &  M.  c.  20.  s.  3.  enacto  ^  that  no  judgment  not 
docketed  and  entered  in  the  books  kept  for  that  purposei  ac- 
cording to  that  act,  shall  affect  any  lands  or  tenements  as  to 
purchasers  or  mortgagees,  or  have  any  preference  against  heirs, 
executors,  or  administrators,  in  the  administration  of  the 
effects  of  the  deceased."  It  has  been  held,  that  a  judgment  not 
docketed  pursuant  to  the  provisions  of  this  statute,  is  to  be 
considered  only  as  simple  contract  debt  in  the  adroinbtratioo 
of  the  estates  of  the  deceased^ ;  and  if  an  heir  or  an  executor 


*  Com.  Dig.  Admin.  C.  2.  Bac. 
Ab.  tit.  Exec  (L.  2.)-  Went.  263. 
Erby  r.  Erby,  1  Salk.  80. 

^  Stat.  9  Anne,  c.  10.  a.  30.  2 
BL  Com.  611. 

<  17  G.  II.  c.  38.  s.  3. 

'  33  G.  III.  c.  54.  8.  10. 


*  Es  parte  Stamford  Society,  I^ 
Ves.  280. 

'  Went.  Off.  Ex.  271. 

■  Holt  V.  Murray,  1  Sim.  485. 

^  Hiokey  v.  Hayter,  6  T.  B. 
384.  Landon  v.  Ferguaon,  2  Ra«' 
349. 
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shoild  pkid  to  an  action  on  a  bond  or  liinple  contract,  an 

08tsta&^  jodgmeDty  the  plaintiff  may  reply  that  it  was  not 

dochdaceordiog  to  the  provisions  of  this  statute*.     This 

Aattesmits  tenns  confined  to  the  courts  of  Westminster; 

ajn^joeiit  a^Dst  the  executor  or  administrator  himself  is 

Boc  to  be  eonndered  of  an  equal  degree  with  those  which  are  re- 

ooTimiigunfttfae  deceased  \     A  creditor  who  has  obtained 

a  jodgaest  against  the  executor,  has  no  priority  except  with 

tegsdtodebtsof  equal  degree  with  that  upon  which  he  has 

obtaiaedjidgment^    Therefore  the  executor  may  plead  in 

bar  to  ao  action  by  a  simple  contract  creditor,  that  there  is  a 

jn^Beotmsatisfied  which  another  simple  contract  creditor  has 

<^^^^  against  the  executor,  and   that  it  will  exhaust  the 

assets  to  satisfy  that  judgment;  but  such  a  plea  is  not  allowable 

maa  action  by  a  creditor  of  a  superior  degree,  as  upon  a  bond 

of  wluck  \he  executor  had  notice,  or  a  judgment  which  has 

been  docketed^.    If  a  judgment  be  satisfied,  and  is  only  kept 

a  foot  to  wrong  other  creditors ;  or  if  there  be  a  defeasance  of 

tb  jdgment  yet  in  force,  then  the  judgment  will  not  avail  to 

^1  off  other  creditors  firom  their   debts  ^      Between  one 

jwgneQt  and  another,  precedency  or  priority  of  time  is  not 

i»>^nal;  be  who  first  sueth  the  executor  shall  be  preferred; 

^be&R  execution  sued,  the  executor  may  pay  whom  he  will 

^^-  A  judgment  against  the  testator,  on  a  debt  by  simple 

^^'Btract.iiof  the  same  nature  as  a  judgment  on  a  specialty  s. 

A  jodpnent  in  a  foreign  court  is  considered  as  a  debt  by 
^^oQotract  ^ ;  but  a  decree  in  a  court  of  equity  is  equal  to 
a;a|pBent  in  a  court  of  law '.  ^ 

'^^fognuances  and  siatuies  rank  next  after  judgments  and  de-  lUoogiiis. 
^"^-  A  recognizance  is  an  obligation  of  record^  entered  into  !!S!J?*^ 
^^on  a  court  of  record  or  a  magistrate,  to  do  a  particular  act, 


*  Sted  e.  Borke,  1  B.  &  P.  307.  ■  ToUer,  364. 

*^»«»ia  «»  Dupleix  o.  De  Romi,  2  Vet. 

J  Went  Off.  Ex.  270.  640.    Walker  v.  Witter,  Doug.  1. 

*  AsUer  «.  Pooock,  3  Atk.  30&  *  Shafto  v.  Powel,  3  Lev..  365. 
'  Wmg,  699.  Astley  v.  Powis,  1  Ves.  Sen.  496. 

*  Weat  Off.  Ex.  268.  3  P.  Wms,  401.  «,  (P.).     Pepkie  v. 
^^  Swinbum,  Biizib.  48. 
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such  as  to  keep  the  peace>  appear  at  the  aMuiea,  pay  a  debt,  &c.* 
A  recognisance  is  not  of  record  until  it  is  enrolled  ^,  and  will  not 
be  entided  to  precedence  over  specialty  debts,  before  enrol- 
ment^.    The  siaiuies  are,  stotute  merchant  and  statute  suple. 

Debts  by  specialty^  as  bonds,  covenants,  and  other  instrumenU 
under  seal,  rank  next  in  precedence  in  the  order  of  payment 
Debt  for  rent,  whether  reserved  by  lease  in  writing,  or  by  parol, 
ranks  in  the  same  degree  as  a  debt  by  specialty  ^ ;  nor  is  the 
nature  of  the  debt  changed  by  the  determination  of  the  lease ; 
for  the  contract  remains  in  the  realty,  though  the  right  of  dis- 
tress be  gone  ^. 

If  the  deceased  was  bound  in  a  joint  and  several  obligation, 
his  executor  or  administrator  may  pay  it  out  of  the  estate, 
and  plead  the  payment  to  other  actions  on  debts  of  equal  de- 
gree, or  its  being  outstanding  to  actions  on  simple  contracts  ^ 
But  if  he  be  bound  in  a  joitU  obligation  only,  it  is  otherwise ; 
for  his  representatives  are  not  liable  to  pay  it,  the  obligation  de- 
volving on  the  surviving  obligor  s.  Voluntary  bonds  shall  be 
postponed  to  simple  contract  debts  bond  Jide  contracted,  bat 
prefc  rred  to  legacies  \  If  an  executor  or  administrator  pay  a  bond 
tainted  with  usury,  or  a  bond  ex  tttrpi  cauidt  it  will  be  con- 
sidered a  devastavit,  not  only  as  against  creditors,  but  as  against 
legatees'.  A  debt  by  bond  takes  precedence  of  debts  by 
simple  contract,  though  the  bond  be  not  yet  due ;  for  the  obli- 
gation is  the  present  duty,  and  the  condition  is  but  a  defeasance 
of  it*^.     So  that  the  executor  may  plead  to  an  action  on  s 


*  9  BL  Com.  341. 

^  Olymi  9.  Thorpe,  1  B.  ft  A. 
158. 

c  Bothomly  r.  Fairfax,  1  P. 
Wmi.  S34. 

*  Thom|Non  v,  Thompaon,  9 
Price,  471.  PhiUipt  v.  Lee,  Freem. 
362.  Com.  Dig.  Admin.  (C.  S.). 
Gage  V.  Aoton,  Ld.  Baym.  5IS. 
Carth.  All.    1  Salk.  386. 

*  Newport   e.  Godfrey,  3   Lev. 

'  Bnyi  o.  DoDBitborne,  S  Bnrr. 
1190.    Rogen  aw  D«BP6n,  1  Fi 


128. 

•  Id. 

*"  Lechmere  c.  Carliale,  3  P- 
Wmi.  S22.  Jonei  r.  Powel,  1 
£q.  Cas.  Ab.  84.  Cray  v.  Booke, 
Gas.  temjk  Talbot.  158. 

'  Winchcombe  r.  the  Biihopof 
Winchetter,  HoU  187.  1  Btownl 
33.  Robhuoa  v.  Gee,  1  Vm  fiea- 
254. 

^  Lemnn  r.  Fooke,  3  I^er.  67* 
Woodshaw  r.  FulmeistHie,  1  Laea. 
187. 
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simpkeaatiKt  bj  liis  testttor,  that  the  testator  entered  into  a 

bottipmUeataftttore  day,  and  it  shall  cover  assets  to  the 

waomt  fi  die  ram  payable  by  the  condition  \    But  there  is  a 

AteAo  between  a  bond  not  dae,  and  one  that  is  due.    By 

dfiebgo^  a  bond  not  forfeited,  the  penalty  is  saved,  and  assets 

m  be  covered  only  to  the  amount  mentioned  in  the  condition ; 

bat  in  case  of  a  bond  forfeited,  the  penalty  is  the  legal  debt, 

ssd  sRti  maj  be  covered  to  that  amount  K 

Tbe  hit  in  order  of  payment  are  debts  on  simple  contract,  Simple  eon. 
IS  bifis  of  exduttige,  &c.,  and  of  this  nature  debts  due  to  the  *™**  ^**^ 
lii^ibOftire  precedence  to  debts  due  to  subjects  ^  next  to 
debts  doe  to  servants  should  be  paid  ^. 


3.— Of  ih  amiequenee  of  not  observing  the  rukt  of  priority 
^^^f^fKiiiof  debtM,^  Having  thus  stated  the  priority  in 
degree  of  the  different  claims  on  the  estate  of  the  deceased,  it 
■*5  be  obterred,  that  if  an  executor  or  administrator  volun- 
*fly  pays  an  inferior  debt  before  a  superior  debt,  of  the  exist- 
f^i which  he  had  notice,  on  a  de6ciency  of  assets,  he  must 
>B*^er  for  the  superior  debt  out  of  his  own  estate  ^ ;  and  he 
BboQod  to  plead  a  debt  of  a  higher  nature  in  bar  of  an  action 
"f  I  debt  of  an  inferior  nature,  and  riens  ultra,  if  he  has  not 
'"^  for  both,  otherwise  it  will  be  an  admission  of  assets  to 
^^  b(xb  debts  ^  And  to  an  action  by  a  specialty  creditor, 
K  nay  p)^  judgment  recovered  against  him  on  a  simple 
owtnct  debt,  without  notice  of  the  specialty  debt,  and  rf«i* 
^^^'  fiat  unless  he  pleads  to  such  an  action,  want  of 
'^  ^  will  be  bound,  however  insufficient  the  assets  may 
Ki  to  satisfy  both  debts'. 

^'^  respect  to  what  shall  be    deemed  notice,    an  exe- 
^^  ^ministrator  is  bound,  at  his  peril,  to  take  c<^ni- 


^b  of  Staghad  «.  Morriee,         *  Rookv.  Lei^toD,  1  Selk.  310. 
^loa.   S.N.  P.7IB.  Britumv.  Bathan^3Lev.  114.    i 

*)  Ihc.   Ab^  tit.    fincotors,     Saand. 383.  a. 
'})-  *  B.  N.  P.  17a 

^  m  Cob.  ill.  ■  Sawyer  V.  Mereeri  1  T.  R.  600. 

Brittott  V.  Bathimt,  3  Lev.  114. .    . 
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pfivHggCi>  One  of  ihi  ■■  puiihyj  o^  Aal  he  kai 
ri^^t  to  reUiD  fiv  Idi  ofim  dcbc  m  ftHaanet  to  aD  ocber  c 
dhon  of  e«|iial  degree,  and  dbit  aiBoag  ciediiuii  of  equal  ( 
gree,  he  may  poj  one  in  pvcfieRaee  to  jaothn.  He  my  ev^ 
aftef  actioDS  wtt  fwiimfpced  i^aiost  han  by  a  creditor  od  hi 
pk  contnoty  eonlSeaB  a  jadgmem  io  fiiYOvr  of  another  credil 
of  equal  degree,  and  tfansgire  the  latter  a  ptefierence.**^  E 
if  one  of  eereral  credhon,  of  e«|iial  degree,  aaes  the  execir 
and  obtaiDf  judgment,  he  nrast  be  atisfied  before  the  rest 
and  if  one  creditor  coimneiKy  an  action,  of  trliich  the  execot 
hat  notice,  he  ia  restrained  from  making  a  w)hmUmnf  payment 
any  other  creditor  of  equal  degree'.  And  though  an  execnt 
has  power  to  con&ea  judgment  in  fiiToor  of  one  creditor,  af) 
an  action  hat  been  conunenced  against  him  by  another  credit 
of  equal  degree,  and  thereby  give  a  preference  to  the  form* 
yet  he  cannot  confeet  judgment  to  a  stranger,  or  even  to  a  ci 
ditor,  for  a  larger  sum  than  it  due  to  him  individually ;  thei 


*  Utdeum  r.  HlbUns,  Cra.  EUs. 
708.  Beoc^sed  in  HIckey  «. 
Hsyter,  8  T.  R.  38a  Dyer,  38.  a. 
in  margin. 

^  Searle  v.  Lane,  Freem.  Ch.  Cas. 
104.  Sorrell  v.  Caipenter,  2  P. 
Wmi.483. 

«  T(%ner,  209L  Wim.  87a  Har. 
man  r.  Harnuui^  8  Show.  492. 
Hawldns  t>.  Day,  I  Diok.  186.  Amb. 
188. 

*  Per  AUoU^  C.  J.,  in  Littleton 
V.  CroH,  S  B.  &  C,  382. ;  who  dtca 


in  support  of  the  latter  pooti 
Prinoe  r.  N]cho]aon,5  TaoatS 
It  if  not  ncccwary  that  proo 
afaoold  be  taken  ont  bythecn^ 
to  whom  judgmont  is  oonio' 
Maokreth  «.  Jacksos^  1  M.  a 
48a  n.    See  2  Sound.  51. 

<  Want.  Off*  El.  882.  Aild 
r.  Pooocfc,  3  Atk.  20a 

<  Wont.  uL  1  Saiind.33.&> 
Com.Dig.  Admin.  (a2).  P«d 
V.  Dee,  3  Swanst.  831* 
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fore,ij«|gneiit  confesaed  by  an  executor  to  a  creditor,  as  well 
foriiiiondebtas  m  trust  for  tbe  debts  of  other  creditors, 
caaoot Repleaded  id  bar  to  an  action  brought  against  him  by 

fflflfkroeditor*. 

S,-Pmer  oj  an  executor  to  retain  kit  own  <fe6(.]     It  is  one  Right  of 

ofthepriyilegeaof  an  executor,  or  administrator,  that  he  has  "*■*"•'• 

tri^  Id  retain  a  debt  due  to  himself  from  the  deceased,  in 

pR^Roce  to  sH  other  creditors  of  equal  degree  ^.     But  he 

oiaotntahiBown  debt  as  against  those  of  a  higher  degree, 

iHf  ig  p!!^ce  to  that  of  his  co-executor  in  equal  degree  ^. 

^msfntun,  not  only  for  debts  due  to  him  in  his  own  right, 

^ab  lor  debts  due  to  him  as  trustee.    As  where  il.,  before 

migtf  corenanted  with  B.  and  C,  to  leave  them  by  his  will, 

or  dot  las  executors^  after  his  death,  should  pay  them  700Lj 

B  tnist  to  pay  the  interest  to  his  wife  for  life,  remainder  over, 

ad  lanog  died  intestate  before  his  wife  ;  it  was  held,  B,,  in 

ik  dander  of  administrator,  might  retain    assets   to  that 

JBosat,  against  a  bond   creditor,   who   sued   before   the  six 

^'''^  were  elapsed  ^.      So  where  a  husband,  on  marriage, 

P^  2  bond  to  trustees,  conditioned  to  pay  to  the  wife  3000/., 

if  ^  snnired  him ;  the  husband  died,  leaving  the  daughter 

*^^  wife  h'ving,  the  wife  having  administered  durante  minore 

*^  tf  tbe  daughter ;  it  was  held,  that  she  might  retain  for 

^  "wq  doe  on  the  bond  «. 

B^  if  &e  trust  money  is  to  be  paid  to  the  trustees,  in  trust 

^iojHjthe  capital  to  the  administrator,  but  to  lay  it  out  to 

"c^^ifl  annuity  for  him,  he  has  no  right  to  retain  the  prin-^ 

^  smn.    As  where  ^•,  before  marriage,  Covenanted  that  his 

^'^^^^  or  administrators,   should  pay  to  the  trustees  the 

^  of  400/.,  in  trust  to  secure,  out  of  the  proceeds,  an  an- 

'Tdpitt  B.  Wdls,  1  M.  &  S.  1380.    See  abo  Cockroft  e.  Bhuft, 

^  2  P.  Wms.  2da     Franks  v.  Cooper, 

'"'•iPiSSl    Woodward  o.  Lord  4  Yes.  763.     Loomei  v,  Stotherd^ 

^^Fknid.  184.   Dyer,  %€u  in  1  Sim.  &Stu.  461. 
*")^   BoodckGieen,  I  Brownl.  *  BotfcdUy    v.     Godolphin,     Sir 

^  3BLCoin.l&  Thoe.    Raym.    483.       Marriot   v. 

'  3  B).  Com.  19.  Thompaon,  WiUes,  196.   Loane  o. 

*  Pfaim«r  t.  Marchant,  3  Burr.  Casey,  2  Bl.  966. 
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nuity  of  20/.  to  the  wife  for  life ;  it  was  held,  that  the  wife,  as 
administratrix,  could  not  retain  the  400/.  * 


In  Fesp6Ct 
of  what 
oo&tnctt 
or  other 
acts  of  the 

anenecu- 
tor  or  ad- 
ministrator 
is  liable. 


SECTION  X. 

OF   THE   LIABaiTT  OF   AN   EXECUTOR  OR   ADMINISTRATOR  IK 
RESPECT  OF   THE   ACTS   OF   THE   DECEASED. 

An  executor  or  administrator  so  completely  represents  the 
testator,  or  intestate,  that  he  is  answerahle,  as  far  as  he  has 
assets,  for  any  debts,  bonds,  contracts,  express  or  implied,  co- 
venants, or  other  duty^  on  which  the  deceased  might  have  been 
sued  in  his  lifetime  ^.  It  has  been  held,  that  an  action  might 
be  maintained  against  the  executor  of  an  attorney  for  negligence 
by  the  deceased  in  transacting  the  business  of  the  plaintiffs 
Executors  and  administrators  more  actually  represent  their 
testator,  or  intestate,  than  the  heir  does  the  ancestor ;  for  if  a 
man  binds  himself,  his  executors  or  administrators  are  bound, 
though  not  named ;  but  it  is  not  so  of  the  heir  ^.  The  personal 
representative  of  a  tenant  may  be  charged  for  breaches  of  a 
covenant  by  one  to  whom  the  premises  have  come  by  assign- 
ment since  the  death  of  the  tenant  ®.  An  executor  is  bound 
by  his  testator's  agreement  not  to  bring  error,  and  such  an 
agreement  precludes  him  from  bringing  error  on  a  judgment  in 
scire  Jacias,  brought  to  make  him  party  to  the  former  judgment, 
since  that  is  not  a  new  action,  but  a  continuation  of  the  old 


one 


A  proviso  made  upon  good  consideration  by  a  testator,  that 


*  Thompson  «.  Thompson,  9 
Price,  464 

^  1  Saond.  216.  a.  Com.  Dig. 
Admin.  (B.  14.).  Bac  Ab.  Exe- 
c»ton,  (P.  1.).  3.  In  every  case 
where  the  testator  is  bound  by  a 
covenant,  the  executor  shall  be 
bound  by  it,  if  it  be  not  deter- 
mined by  the  death  of  the  testator. 
Bro.  Coy.  Pi.  12,  that  is,  unless  it 
be  such  as  was  to  be  performed  by 
the  person  of   the  tesutor.    Cio. 


Elis.  663.  Clark  e.  Thompson, 
Cro.  Jac  671.  Beiiaford  v.  Wood- 
roff,  id.  404. 

"*  Wilson  V.  Tucker,  3  Stark. 
164.    See  ante,  197.  n- 

*  Co.  Litt.  209.  a.  Wentw.  c. 
11. 

*  Wilson  V.  Wigg,  10  Eas^ 
313.  See  Tremeere  v.  Morison, 
poii,  901. 

'  Wright  u  Ntttt,  1  T.  B. 
388. 
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his  aontoriUI  paj,  is  a  sufficient  consideration  for  asswnpnl 

agSDSlt^aecutor;  and  in  such  action  it  is  not  necessary  to 

arcr  jBt^  or  a  proniise  by  the  executor  *.     Where  the  cause 

of  actHoig  money  due,  or  a  contract  to  be  performed,  gain, 

cnepytioD  by  the  labour  or  property  of  another,  or  a  pro- 

M  b J  the  fiotator,  expressed  or  implied,  the  action  survives 

^g>B8t  the  exscator^.    An  action  ex  contractu  lies  against  an 

exentor  lor  the  value  of  timber  wrongfully  cut  down  by  the 

tt9tator^  Where  a  man  covenanted  that  A.  should  serve  B, 

as  u  sppfobce  for  seven  years,  and  died  ;  it  was  held,  that  if 

'1.  (kpottd  within  the  term,  an  action  of  covenant  lay  against 

tbeamitorof  the  covenantor  without  naming  him  **. 

Bet  «iere  a  contract  is  personal  to  the  testator  or  intestate  When  an 


representatives  are  not  liable,  unless  a  breach  was  ^^  u^^U^ 

■corred  in  the  lifetime  of  the  deceased*.     As  if  an  author  on  the  per- 
^1  toiuu  con- 

■°<™es  to  compose  a  work,  and  dies  before  it  is  completed,  tracts  of 

fcaecotonare  discharged  from  the  contract,  for  the  under-  ^^ 

lung  IS  merely  personal  in  its  nature,  and  by  the  intervention 

■tiiecaQtnctor*8  death,  baa  become  impossible  to  be  performed  ^. 

» a  coTenant  by  a  master  to  instruct  his  apprentice  is  personal, 

wliis  execotors  are  not  liable  upon  it«.    So  where  -/#.,  a 

**^^  migned  his  business,  and  covenanted  that  he  would 

Mturdie  the  business  of  a  newsman,  &c.,  and  in  consider- 

"^  of  the  premises,  the  defendant  covenanted  to  pay  8«*  a 

vcektotheiud^.,  his  executors  and  administrators,  during 

hisowBli^gid  that  of  his  wife,  and  after  his  death  his  wife 

*™^^  and  commenced  the  business  of  a  news-vender ; 

«  ^m  beU,  that  she  was  not  bound  by  the  covenant  of  her 

*°^  iod  grounded  their  judgment  on  the  difference  of  ex- 

Kkud  in  the  two  clauses,  vie. : — that  ^»  himself,  without 


^9»«fl  fc  Graham,  7  Taunt. 
^  ^»niiigk^J.^dUtefUiente, 

H»aWy  t^  Trott,  Cowp.  375. 
BtTOftrdoeinot  Heagainithim 
f « canTfniaii  by  his  testator. 

Cttoion  V.  Vernon,  8  T.  B. 

*  Bar.  Ab.  Ezeoitons  (P.    1.). 

*  Cot.  12. 


*  Hyde  v.  the  Dean  of  Windsor, 
Cro.  EUx.    Seeafil0,868. 

'  Marshall  r.  Broadhurst,  1 
Tyrwh.349. 

■  Baxter  v.  Burfield,  2  Stra. 
12M.  Wms.  1061.  But  they 
continue  liable  on  his  covenant 
for  the  mamtenanee  of  the  appren- 
tice.    Id.    R.  r.  Peek,  1  Salk.  66. 


986  UBCU10K8  AHP  ADMIKinmATOftS.       '    [cBAr.  xu. 

naming  his  exeeutora,  should  abstein  from  the  business,  but 
thai  the  payment  was  to  be  made  to  his  executors,  &c.  * 


An  ezecu-  It  was  a  prmciple  of  the  common  law,  that  if  any  injnry 
nistivtorts'  ^^'^  done,  either  to  the  person  or  property  of  another,  for 
^^^^l^'^    which  dtmagci  only  could  be  reonrered  in  satiaftction,  the 

for  tlie  wont 

of  the  de.  action  died  with  the  person  to  whom,  or  by  whom  the  wmog 
was  committed.  And  at  this  day,  where  die  cause  of  actioD  is 
founded  upon  any  malfeauLntt^  or  WM^gjanpg,  is  a  Ufi^  or 
arises  e*  dtUeto ;  such  as  trespass  for  taking  goods,  &Cn  trover, 
false  imprisonment,  assault  and  battery,  slander,  deceit,  divert- 
ing a  watercourse,  obstructing  lights,  escape,  and  many  other 
causes  of  the  like  kind,  where  the  declaraliKm  imputes  s  tori 
done  either  to  the  person  or  property  of  another,  and  the  flea 
must  be  not  guilty,  the  rule  is,  oclto  pertmaUt  moritur  atm  per- 
sona ;  and  if  the  person  by  whom  the  injury  was  comimtted 
dies,  no  action  of  this  kind  can  be  brought  agaimsi  his  executor 
or  administrator  **. 

An  action  does  not  lie  against  an  executor  or  administrator 
on  a  penal  statute  ^.  So  if  a  man  served  with  a  ntbpanot  and 
having  had  his  expenses  tendered  to  him,  n^lects  to  appear  as 
a  witness,  and  dies,  no  action  lies  against  his  executor  or  ad- 
ministrator  ^.  So  if  a  sherifF  or  gaoler  suffer  a  person  in 
execution  for  debt  to  escape,  though  such  sheriff  or  gaoler  is 
liable  to  an  action  at  the  suit  of  the  creditor,  yet  no  action  lies 
against  his  executor  or  administrator ;  because,  su&ring  the 
escape  was  a  wrong  of  the  nature  of  a  trespass  ®. 

But  though  the  general  rule  is,  that  an  executor  or  adminis- 
trator is  not  answerable  for  the  acts  of  the  deceased  in  a  form  of 
action  in  which  the  plea  is  not  guilty  ;  yet  in  many  of  thecaies 
above-mentioned,  there  is  a  remedy  against  him  in  another  form. 
Thus,  an  action  on  the  custom  of  the  realm  will  not  lie  against 

'  Cooke  o.  Calcraft,  2  Bl.  856.  Berwick  u.  Andrews,  2  liord  Raym- 

3  Wife.  380.  97a     1  Saund.  216.  a.    An  Bcu<m 
^  1  Saund.  216.  o.      Bat  see  3  &  of  waste  does  not  lie  against  an 

4  W.  IV.  c.  42,  pott^  996.  ezecntor    Sm  waste  eomfflitted  by 
""  Wentw.  256.     Wms.  1064.  his  testator  ;  it  being  a  tort  wbich 
^  Id.  dies  with   the  penon.      2  SiiuDd 
•  Id.  Anon.  Dyer,  271.    Perkin-  252. 

son    V.    Gilford,    Cro.    Car.    540. 
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tfaeexectttora  of  a  carrier,  beteuae  the  plea  in  that  form  of 
actkm  it  not  gniltyi  yet  aasumpiit  will  lie  for  the  same  cauae  of 
action  K  Trover  will  not  lie  against  an  executor  for  a  con- 
venioH  by  his  testator ;  yet  if  the  goods  taken  continue  in 
specie  in  the  hands  of  the  exeeutort  replevin  or  detinue  will  lie 
to  recover  tb^n  back  ^  Or  in  cate  they  are  sdd,  money  had 
aid  received  will  lie  to  recover  their  value  *.  An  action  of 
trespass  for  mesne  profits  cannot  be  maintained  against  an 
executor  6r  administrator,  yet  he  is  liable  in  an  action  for  use 
and  oocupation>  for  the  rent  up  to  the  day  of  the  demise,  in  an 
action  of  ejectment^.  But  if  there  has  been  a  recovery  in 
ejectment,  no  action  will  lie  against  the  executor  for  use  and 
occopation  for  the  rent  subsequent  to  the  day  of  the  demise 
laid  in  the  declaration ;  because,  having  treated  the  holding  as 
foimded  in  trespass,  the  plaintiff  cannot  afterwards  treat  it  as 
fimnded  in  contract^.  By  a  recent  statute,  however,  trespass 
will  lie  against  an  executor,  or  administrator,  for  any  injury 
done  by  the  deceased  to  the  real  or  personal  property  of 
another  <1 
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1.  When  an  executor  wOl  be 
liable  in  his  repreaentative 
capacity  oiJy. 
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2.  When  he  will  be  answerable 

dt  bmdt  propiiU 989 

3.  Hia  liability,  on  an  award. .  991 


l^^Wken  mn  executor  mil  be  liable  in  his  represeiUatiue  eapaciiy 
os^.]  It  was  formerly  considered  that  whenever  an  executor 
or  administrator  was  sued  on  promises  made  by  him  after  the 
death  of  the  testator  or  intestate,  he  was  liable  personally,  and 
not  in  his  representatitre  character  s.    But  there  are  several  When  an 


executor 


*  P0weU  V.  Layton,  2  N.  R.  S70.  '  3  &  4  W.  IV.  c.  42.  s.  2.  potty 
Per  Lord  Miaufieldy  Cowp.  375.  996. 

*  1  Saond.  217.  '  Hawkes    r.    Saunders,    Cowp. 
'  /if.  1  Cowp.  377-  2^-    Jennings  v.  Newman,  4  T. 

*  Pulteney  v.  Warren,  6  Ves.  86.  R*  347-    Trewiniaa  v.  Howell,  Cru. 

*  Birdi  r.  Wright,  I  T.  R.  376.  £liz.  91. 
Bridges  V.  Smith,  6  Bing.  410. 
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win  be  an. 
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senudve 
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oiuy  on 
promuca 
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modem  authorities  to  shew  t3uit»  in  some  cases,  he  maybe 
answerable  in  his  representative  capacity  on  promises  made  by 
him  in  that  character.  Where  one  count  in  the  dedaratioii 
stated  a  promise  by  the  testator  in  his  lifetime,  thai  in  con- 
sideration the  plaintiff  would  enter  into  his  serrice,  and  would 
continue  to  senre  him  tiU  hta  death,  his  executor  should  after 
his  decease  pay  the  plaintiff  ftOL^  and  then  averred  the  defend- 
ant's liability  as  executor,  and  that  in  consideration  thereof,  the 
defemdani  promised  to  pay  the  plaintiff  that  sum,  &c. ;  heM,  that 
the  defendant  was  liable  on  this  count,  not  personally,  bat  as 
executor  only  *• 

So  where  the  declaration  stated  that  a  certain  suit  depending 
in  chancery,  was  referred  to  arbitration,  and  that  it  was  one  of 
the  terms  of  submission  that  the  reference  should  not  abate  by 
the  death  of  either  of  the  parties ;  that  before  the  making  of 
the  award,  B.,  one  of  the  parties,  died ;  that  the  arbitrator 
awarded  that  the  executor  should  pay  the  plaintiff  t25L  out  of 
the  assets  of  B.,  and  that  being  so  liable  the  defendant,  exe- 
cutor as  afordtoid,  promised  to  pay;  held,  that  the  executor 
was  chargeable  only  in  his  representative  character,  and  that 
judgment  should  be  de  bonis  iestatoris  \  And  "it  is  fully  setded, 
that  to  a  count  on  an  account  stated  between  the  plaintiff  and 
an  executor  as  racA,  a  plea  of  plene  administravii  would  be  a 
good  plea,  and  that  the  only  judgment  which  could  be  given,  in 
favour  of  the  plaintiff^  would  be  a  judgment  de  bonis  iestatoris" ' 
^  As  to  a  count  for  money  paid  there  may  be  some  doubt ;  but 
the  strong  inclination  of  my  opinion  is,  that  that  count  is  good 
as  against  an  executor,  and  that  the  latter  might!  plead  plene 
administravii  to  it,  and  that  the  judgment  should  be  de  boms 
iestatoris.**  ^  But  a  count  for  money  had  and  received,  is  sl  per- 
sonal chargCf  and  does  not  warrant  a  judgmentde  bonis  testaioris** 
An  executor  or  administator  may  be  liable,  as  the  owner  of  tbe 
improved  rent,  for  the  expenses  of  pulling  down  and  rebuilding 


*  PoweU  r.  Graham,  7  Taunt. 
661.     I  Moore,  306. 

^  Dowse  V.  Coxa,  S  Bing.  20. 

^  Per  Lord  Tenierden^  in  Aahby 
V.  Aahby,  7  B.  &  C.  447* 

^  Id,    And  Hotroffd^  J.,  thought 


that  the  judgment  on  ^t  count 
might  be  de  boms  test&toris.  M 
461. 

•  Id.    Sea  fioae  v.  Bowier,  1  H. 
fiL10&    Brigdon  V.  Parkef,  2  B.  & 

P.  424. 


iicxl]  lUBonrr  oi  bxbcutobstob  thxie  t>wN  acts. 

tfutf-mi  juder  the  authority  of  the  buildiiig  act,  (14  Geo* 

iIL&7&i,  41y)  even  though  he  has  no  other  assets  than  the 

mpofti  fat ;  ibr  Che  expenses  of  puUii^  down  and  rehatlding 

a^vtf-wiO,  are  a  chaige  upon  the  land  in  the  hands  of  the 

ana  of  die  unproved  rent ;  therefore,  where  an  admmistrator 

mnedvpooihe  statute,  and  pleaded  that  he  was  only  the 

vna  in  Idf  character  of  administrator  in  right  of  his  intestate, 

asd  afbr  Ktdng  out  an  unsatisfied  judgment  against  himsel( 

abo  uadfluoistrator,  alleged  that  he  had  fuUy  administered  all 

the  esltt^  bat  a  sum  which  was  not  sufficient  to  satisfy  the 

j«ISBa(;  held,  on  demurrer,  that  the  plea  was  no  answer  to 

iBeucstor,  who  gives  no  orders  for  the  funeral  of  his  tea- 
Mor,  ii  liabk  only  to  the  extent  of  the  expenses  of  a  funeral 
niuUe  to  the  rank  and  circumstances  of  the  testator.  And  it 
Kena  tint  he  is  not  liable  at  all  where  the  funeral  is  ordered  by 
sutber  peraoD,  to  whom  the  undertajcer  gives  credit  \ 

^nienirthe  attorney  of  one  who  had  a  claim  on  the  estate  of 
I  testator,  wrote  a  letter  to  the  executrix,  stating  that  the 
creditor  did  not  claim  the  debt  from  her  as  executrix,  but  that 
k  claimed  it  from  her  individually,  on  the  ground  of  her  having 
^ttone  liaUe  by  having  paid  the  interest  for  the  debt  from  time 
^ time;  it  was  held,  that  the  letter  did  not  release  her  from  her 
^°^  ai  executrix  ^^ ;  for  the  reason  given  for  the  alteration 
ef  ^  ItilMllty  was  untenable  in  point  of  law,  because  there 
*»  00  eoosideration  for  the  change,  and  even  if  there  was, 

^  *»  no  promise  in  writing  to  satisfy  the  statute  of 

feiods*. 

^"When  an  executor  will  be  answerable  de  bonis  propriisJ^  When  an 

A  promise  by  an  executor  or  administrator  to  pay  a  debt  of  the  SmJ©" 

^ased,  will  not  render  him  personally  liable,  unless  it  be  h  liable  de 

•"'wg*,  and  there  be  a  sufficient  consideration^.      Forbear-  j^,^^"^ 


'  Thickv  t.  Wilwm,  1  Harr.  k  <  By  the  sutute  of  Frauds,  20 

^«U- 131.  S  Ad.  ft  EU.  142.    4N.  Car.  II.  c.  3.  a.  4. 

^  M.  SS9.  •  At  the  oammon  law,  an  executor 

'  Briee  «.  WUmni,  3  Nev.  A  M.  or  adminiitrator  could  not  have  been 

^^^-  charged  on  any  ^eeia)  promiie  to 

*  Richardi  v.  Browne,  3  Hodges,  anawer  damages  out  of  hit  own  ei- 

^'  3  ffing.  K.  C.  349.  tate,  unless  such  promise  had  been 


MO 
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«iee  to  Btte  an  executor  (hAvibg  assets)  for  a  certain  time  is  a 
good  oondderatioo  for  a  promise  by  the  executor  «.  So  for- 
beamice  to  sue  for  a  rea»(mahle  time,  although  the' executor 
have  not  aasetSi  is  a  suflScient  consideration  to  charge  him  de 
bomiprcprHs^*  So  forbearance  oih  suit  for  alegacy,  washdd 
to  be  a  sufficient  consideration  to  render  the  executor  person- 
aUy  liable ;  though  it  was  said  that  if  it  had  appeared  by  the 
declaration  that  the  plaintiff  had  no  cause  of  action,  the  forbear- 
ance would  not  be  sufficient «.  Where  two  executors  gave  a 
promissory  note  to  the  plaintiff,  in  the  following  words,  "  as 
executors  to  the  late  7*.  S.,  we  severally  and  jointly  promise  to 
pay  to  N.  C,  the  sum  of  200/.  on  demand,  with  lamfid  hUeresl 
for  the  same;"  held>  that  they  were  personally  liable  on  the 
note,  on  the  ground  that  the  promise,  from  the  circumstance  of 
interest  being  added,  necessarily  imported  a  payment  at  a  future 
day,  and  an  executor  promising  to  pay  a  debt  at  a  future  day 
makes  the  debt  his  own  ^. 

Where  a  bill  is  indorsed  to  certain  persons,  as  executors,  and 
they  again  indorse  it,  they  become  personally  liable*'.  So 
where  the  husband  of  the  defendant,  executrix,  was  indebted 
to  the  plaintiff  in  50^,  and  she  in  consideration  that  the  plaintifl* 
would  deliver  to  her  six  barrels  of  beer,  promised  to  pay  the 
plaintiff,  as  well  the  50/.  due  by  the  intestate,  as  for  the  barrels 
delivered  to  herself;  held,  that  she  was  personally  liable  in  as- 
sumpsit for  both  debtd,  and  that  the  judgment  should  be 
de  boms  proprui^. 

It  is  a  general  rule  that  the  executor  of  a  lessee  is 
liable  as  assignee,  except  that  with  respect  to  rent,  his  lia* 
bility  does  not  exceed  what  the  property  yields.     In  an  action 


diads  on  a  raffident  oonsideratioiL 
S.  N.  P.  794.  Kann  v.  Hughes,  4 
Bro.  P.  C.  27.  7  T.  R.  860.  n. 
PhUpot  o.  Briant,  4  Biog.  717* 

^  1  Saund.  210.  6.  6th  Ed.  Bond 
«i  Pftyne,  Gro.  Jac  278.  FUh  o. 
Ridiardaon,  id.  47. 

^  Johnion  v.  Whltcott,  1  RoIL 
Ah.  24.    I  Saond.  210.  b. 

*  Cadlds  o.  Monlns,  2  B.  &  B. 
400.  5  Moore,  281.  But  lee 
Bowarhauk  v,  Monteiro,  4  Taunt. 


844. 
'  Davis  V,  Reynar,  2  Lev.  & 
'  f^er  B%ilUr^  J.,  King  o.  Tbm, 
1  T.  R.  489. 

'  Wheeler  «.  CoQier,  Cro.  EHz. 
400.  When  the  defendant  ii  per- 
aonally  Uahle,  the  judgment  will  be 
de  bomu  propnU^  although  be  be 
chaiged  aa  promiaing  as  executor. 
Powell  V.  Graham,  7  Taunt  M- 
Wigley  V.  Ashton,  3  B.  &  A.  101. 
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&tt  use  and  occupalioBy   chBrgii^  Ihe  detedant  in  his  own 

character,  who  was  an  adminiatrator  of  the  original  leaaee, 

for  rent  doe  after  the  inteatate'a  death;  held*  that  although 

die  defendant  had  taken  poaaeasioOi  yet|  having  proved  that 

the  premiaea  had  been  prodoctive  of  no  profit  to  him,  and 

that  eight  montha  after  the  death  of  the  inteatafte,  he  had  oflfered 

by  parol  to  aurrender  them  to  the  plaintiff,  such  proof  conati- 

toted  a  good  defence  to  the  action  *.    But  if  the  premiaea  be  of 

any  value,  or  productive  of  any  profit,  though  leaa  than  the 

rent,  the  executor,  or  adminiatrator,  will  be  liable  aa  aaaignee 

during  the  term,  for  ao  much  aa  they  are  worth  ^.    The  rule,  JLiabilityin 

however,  with  reapect  to  rent,  doea  not  extend  to  a  covenant  for  ^^mV 

repair;  therefore,  where   an  adminiatrator  had  occupied  pre- 

misea  demised  to  the  inteatate,  it  waa  held  to  be  no  ^ea  to  an 

action  of  covenant  for  non-repair,  that  the  premiaea  yielded  no 

profit  c.    So  he  ia  liable  for  waate  done  in  hia  own  time,  and  the 

judgment  for  damages  shall  be  against  him  de  boms  propriU  ^. 

The  amtideraikm  of  Uie  promise  must  be  in  writing,  aa  well 
as  the  promiae  itaelf,  otherwise  it  is  void  ^,  It  is,  however, 
sufficient  if  the  consideration  can  be  gathered  from  the  whole 
tenor  of  the  writing,  and  it  is  not  necessary  that  it  should  be 
stated  on  the  face  of  it  in  express  terms  K 


S.'^LiabUity  oj  on  eaeaUar  <m  an  amard.^    If  an  executor  or  When  an 

administrator  refers  generally  all  matters  in  dispute  to  arbitra-  ^^^^^L^ 

tion,  without  protesting  against  the  reference  being  taken  as  an  tor  is  per- 

admission  of  assets,  it  will  amount  to  such  an  admission  «.    And  linbleon 

if  he  submits  to  pay  whatever  will  be  awarded,  he  is  personally  ^  award. 
bound  to  perform  the  award,  whether  he  has  assets  or  not.    As 
where  the  defendant  bound  himself  as  adminiitraior  to  abide  by 


*  Benmant  o.  Bremridge,  2 
Usora^  94.    8  Taunt.  191. 

^  Robery  v.  Stevens,  4  B.  &  Ad. 
241.  ISaond.  lI2.6thEd.  Where 
the  remit  of  the  authorities  on  this 
point  is  laid  down. 

*  Tremeere  v.  Morison,  1  Bing. 

Kcaa. 

*  Per  Tmdal,  C.  J.,  id  90. 

*  Wain  V.  Wariters,  5  East,  10. 


Sannders  v.  Wakefield,  4  B.  &  A. 
696.  Jenkins  o  Reynolds,  3  B.&B. 
14.     I  Saund.  24  6th  Ed. 

f  Id.  Stadt  V.  lill,  9  East,  348. 
Bateman  v.  Phillips,  16  East,  271- 
1  Gampb.  242.  Riusell  v.  Moseley, 
3  a  &  B.  211.  Stead  v.  liddard, 
1  Bing.  196.    8Moore,2. 

'  Per  Lord  JSUoti,  in  Bobson  v. 
,  2Bose,50. 
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an  award  to  be  made  touching  matters  in  dispute  between  the 
intestate  and  another,  and  the  arbitrator  awarded  that  the 
defendant,  as  adminUtratorf  should  pay  the  plaintiff  the  sum  of 
298/. ;  it  was  held,  that  the  defendant  could  not  plead  plene 
adminUtravit  to  an  action  on  the  bond,  for  the  bond  was  a 
personal  engagement  by  him  to  perform  the  award,  without  any 
regard  to  assets  ••  So  where  on  a  reference,  the  arbitrator  as- 
certained the  amount  of  the  claim  of  a  creditor  on  the  estate  of 
the  deceased,  and  directed  that  the  administrator  should  pay  it; 
it  was  held,  that  as  the  arbitrator  had  awarded  the  defendant 
to  pay  the  amount,  it  was  equivalent  to  determining  as  between 
the  parties,  that  he  had  assets  to  pay  the  debt,  and  that  he 
might  be  attached  for  nonpayment  \ 
When  he  is  But  a  mere  submission  to  arbitration  will  not  render  an 
not  liable,  executor  or  administrator  persamtlly  liable.  As  where  the  de- 
fendant, as  administrator,  submitted  the  matters  in  difference  to 
an  arbitrator,  who  awarded  that  a  certain  sum  was  due  from  the 
intestate  to  the  plaintiff,  without  saying  by  whom  it  was  to  be 
paid ;  it  was  held,  that  the  defendant  might  plead  plene  adtm- 
nistravit  to  an  action  for  the  sum  awarded  <'.  So  where  an  arbi- 
trator awarded  that  a  certain  sum  was  due  from  the  testator,  and 
directed  that  sum  to  be  paid  by  the  executor  out  of  the  astettf 
on  or  before  a  certain  day ;  the  court  said,  that  the  latter  part 
did  not  conclude  the  question  of  assets,  but  left  it  open  ;  and 
that  if  the  executor  had  fully  administered  at  the  day  that  was 
iixed  for  the  payment,  he  would  not  be  bound  to  pay  ^,  Where 
a  cause  was  referred  to  arbitration,  the  costs  being  to  abide  the 
event,  and  the  action  was  brought  by  an  administrator,  with 
counts  in  the  declaration  on  promises  to  himself  as  adminis^ 
trator,  and  the  arbitrator  awarded  that  the  plaintiff  had  no 
cause  of  action  ;  held,  that  the  plaintiff  was  liable  to  an  attach- 
ment for  not  paying  the  costs,  and  that  the  terms  of  submission 
could  not  be  varied  by  affidavits  shewing  that  it  was  not  the 
intention  to  make  him  personally  liable  *. 

•  Barry  v.  Rush,  1  T.  R.  691.  *  Love  r.  Honeyboume,  4  D.  & 
^  Worthington  v.  Barlow,  7   T.      R.  814. 

R.  463.     Riddell  v,  Sutton,  6  Bing.         *  Spivy  v.  Webster,  2  DowL  P.  C 
200.    2  M.  &  P.  24d.  46. 

*  Pearson  v,  Heni*y,  6  T.  R.  6. 
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i.  The  dedaration 998 

4.  The  pleadingt 1001 

&  Evidence 1001 


l.—Ai  mktgt  casei  an  executor  may  nuuntam  an  actum."]    An 

exeeotor  or  administrator  so  completely  represents  the  deceased 

in  Ttsfttt  of  his  personalities^  that  it  is  an  established  rule,  that 

sQj  z^  of  action  fonnded  on  any  contract,  covenant,  debt,  or 

otber  iatjf  on  which  the  deceased  might  sue  in  his  lifetime,  is 

tengflitted  to  his  executor  or  administrator*.     At  common 

hw,  no  action  of  account  lay  for  an  executor  or  administrator, 

Qpon  the  principle  that  the  account  rested  in  the  privity  and 

knowledge  of  the  testator  only  ^     But  this  remedy  has  been 

given  to  executors  by  the  statute  of  Westminster  (1  Edw.  I.  st. 

1. 8.  2.),  to  the  executors  of  executors  by  statute  25  Edw.  III. 

c.  5.,  and  to  administrators  by  the  81  Edw.  III.  c  II.     It  was 

ako  a  piineiple  of  the  common  law,  that  when  any  injury  was 

done  to  the  person  or  property  of  another,  for  which  damages 

Qoly  coold  be  recovered  in  satisfaction,  the  action  died  with 

the  perHNi  to  whom  the  injury  was  done ;  the  rule  in  such  cases 

boDg,  aetio  personalis  moritur  cum  persona  ^. 

But  by  the  statute  4  Edw.  III.  c.  7,  de  bonis  asportatis  in  vita 
iataimuj  reciting,  **  that  in  times  past  executors  had  not  had 


*  I  Snod.  216L  a.  n.  ante.  As  to 
catered  into  with  them« 
Lton  may  sae  in  aD  CMes 
wbere  the  money,  when  recovered, 
wottid  be  aMeta,  ai  for  a  note  mdoned 
v>  tiian.  King  o.  Thorn,  1  T.  R. 
487.  Catherwood  v.  Chabaud,  1  B. 
A  C.  154.  For  goods  sold  by  them, 
Cowdl  e.  Watt's,  6£ast,  40a ;  or 
for  mooey  paid  by  them  in  that  cha- 
ncter,  Ord  v.  Fenwick,  8  East,  104. 
Where  the  teMator'*entered  into  a 
parol  ftmtxux  to  give  a  lease  to  the 
^^cfendant,  and  died  before  it  was 


executed,  the  contract  being  void 
by  the  statute  of  frauds,  the  plain- 
tiffs  being  executors  of  Uie  deceased 
made  a  new  contract  with  the  de- 
fendant for  asimilar  lease,  which  was 
afterwards  eaiecoted ;  held,  that  the 
plaintiffi  might  sue  in  their  personal 
character  on  the  contract.  Orissell 
V.  Robinson,  2  Hodges,  138.  3  Bing. 

N.&  la 

^  Ck>.  Litt.  89.  h.    Inst.  404.     1 
Saund.  218.6. 
*  1  Sannd.  21?. 
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actions  for  a  trespass  done  to  their  testators,  as  of  the  goods  of 
the  said  testators  carried  away  in  their  life/*  it  was  enacted, 
"  that  the  executor,  in  such  cases,  shall  have  an  action  against  the 
trespassers,  and  recover  their  damages  in  like  manner  as  thev, 
whose  executors  they  be,  should  have  had  if  they  were  living." 
The  sse.      This  being  a  remedial  law,  has  always  been  eiqMmnded  largely, 


miiUifenttor  '^  thoi^h  it  makes  use  of  the  word  trespasters  only,  has  been 
maymahi.  extended  to  other  cases  within  the  meaning  and  intent  of  the 
tion  for  in-  statute ;  therefore,  by  an  equitable  construction  of  the  statute, 

jurMidone  |m  executor  or  administrator  shaU  now  have  the  same  actions 
to  the  per- 
sonal ei-      £ar  any  injury  done  to  the  permmal  estate  in  his  lifetime,  whereby 

^am^  it  has  become  less  beneficial  to  the  executor  or  administrator, 
as  the  deceased  himself  might  have  had,  whatever  the  form  of 
action  may  be  *•  It  has  been  held,  that  the  executor  of  a  tensor 
(aUhougfa  he  has  demised  for  a  longer  term  than  his  own)  may 
maintain  an  action  on  the  covenant  for  the  stipulated  rent,  due 
since  the  death  of  his  testator,  on  the  prnky  ofcemtraet^  although 
not  on  any  supposed  privity  of  estate  ^.  So  an  executor  or  ad- 
ministrator may,  by  the  equity  of  the  statute,  have  a  giiare  m- 
pedit  for  a  disturbance  in  the  time  of  the  deceased  <^.  So  he 
may  bring  ejectment  where  the  testator  had  a  lease  for  years  and 
was  ousted  ^.  So  he  may  bring  tresspass  or  trover  ^ ;  or  an 
action  on  the  case  against  a  sheriff  for  a  false  return,  made  to  a 
Ji'fa,  in  the  lifetime  of  his  testator '.  So,  he  may  have  an  actioo 
against  the  sheriff  for  suffering  a  person  in  his  custody  in  the 
lifetime  of  the  testator,  to  escape  <•  So,  the  executor  of  a  pur- 
chaser may  sue  for  a  breach  of  contract  on  sale  of  an  estate  in  fee 
simple,  and  the  consequent  loss  of  interest  and  expense  \  But 
he  cannot  sue  for  the  breach  of  the  implied  promise  of  an  at- 


*  Emerson  o*  Emerson,  1  Vent»     4  Co.  96. 
187.   Berwicko.  Andrews,  Sir  Wm.         '  Russell's  Case^  5Ga  57*  J^ 


Jones,  174.    2  Ld.  Raym.  974.      1  land  o.  Rutland,  Cro.  Elis.  377- 

Saund.  217.  '  Williams  o.  Grey,  Ld.  Raym. 

i>  Baker  «.  Gosling,  1  Bing.  N.  &  4a 

19.  '  Berwick   v.  Andrews,  2  Loni 

"^  Went.  164.    Smalwood  v.  Bi-  Raym.  973.    1  Salk.314. 

shopof  Coventry,  Cro.  Elia.  207.    1  *"  Onne  v.  Broughton,  lOBincf- 

Leon.  205.     Wms.  513.  359.     4  M.  &  Soott,  417- 

^  Bro.  Ab.  Ex.  45.     Slade*s  Case, 
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Corney  to  investigate  the  title  to  the  -  freehold  estate  without 
stidng  that  the  testator  sustained  some  actual  damage*. 

Bat  the  statute  does  not  extend  to  injuries  arisii^   from  But  not 
personal  sufierings.     An  executor  or  administrator,    there*  ^^J^^^* 
(ore,  cannot  maintain  an    action  for  an  assault,    false  im* 
prisonment,  slander,  deceit,  or  the  like^;  nor  for  a  breach 
of  a  promise  of  marriage  to  the  deceased,  where  no  special 
damage  to  the  personal  estate  can  be  stated  on  the  record  «;  not  xuirfura 
cam  an  executor  sue  for  a  breach,  even  in  the  lifetime  of  his  covenaat 
testator,  of  a  covenant  relating  to  the  realty,  as  for  good  title  nl^>v  to 
on  a  deed  of  conveyance^  wihoul  tkgwmg  some  special  damage  to 
tkeperstmal  eitaUf  but  the  action  must  be  bisonghl  by  the  heir 
or  the  devisee  ^.    But  where  the  deceased  was  evicted,  and  the 
land  and  consequently  the  covenant  did  not  descend  to  the 
heirs;    it  was  held,    that  the  executors   only  could    stte^ 
And  in  a  recent  case,  where  the  defendant  covenanted  not  to 
feD,  stub  up,  tear,  lop  or  top  timber  trees  excepted  out  of  the 
deniae ;  it  was  held,  that  the  executor  of  the  decea$ed  landlord 
might  maintain  an  action  on  a  breach  of  the  covenant  com- 
mitted in  the  lifetime  of  the  testator,  no  part  of  the  timber  lop* 
pings*  having  been  removed  by  the  defendant,  for  the  covenant 
was  collateral  and  did  not  run  with  the  land.     The  trees  being 
exempted  out  of  the  demise,  the  covenant  not  to  fell  them  waa 
ihe  same  as  if  there  had  been  a  covenant  not  to  cut  down  trees 
growing  on  an  adjoining  estate  of  the  lessor  ^ 

Nor  did  the  statute  extend  to  iiyuries  done  to  the  freehold  of 
the  deceased ;  consequently  his  executor  or  administrator  could 
not  maintain  trespass  quare  clausum  fregitf  or  an  action  for 
catting  down  trees  or  other  waste,  in  the  lifetime  of  the  de^ 
ceased,  on  his  freehold  s. 


*  Kni^ts  «•  QosriaB,  4  Moore, 
532.  2  B.  &  B.  103.  To  this  caae 
Mr.  Chitty,  in  his  Treatise  on  Plead- 
ing,  p.  19,  adds  Md,  gnmre^  whether 
damage,  ▼».  deterioration  in  rtiat 
of  nWifrlft  intereat,  would  not  be  in- 
icnwL 

»  1  aoimd.  217-  •• 

*  Chamberlain  r.  Williamson,  2 
M.  &  8.  408. 


'  Kingdon  «.  Nottie,  1  M.  &  & 
366.  4  Ai.  63. 18a  King  v.  Jonei, 
6  Tannt.  4ia 

*  Td,  Lucy  V.  Leviagton,  2  Lev. 
96.    1  Vent.  176. 

'  Raymond  o.  Fitch,  1  Gale,  387- 
2  C.  M.  &  R.  58a 

'  Brou  Ex.  PI  120.  WillianU  ». 
Braedon,  1  B.  &  P.  328.  Went, 
103. 
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But  now,  by  the  statute  3  &  4  W.  IV.  c.  4.  s.  S,  after  reciting 

that  there  is  no  remedy  provided  by  the  law  for  injuries  to  the 

real  estate  of  any  person  deceased  committed  in  his  lifetime, 

nor  for  certain  wrongs  done  by  a  person  deceased  in  his  life- 

EzMQtort    time  to  another  in  respect  of  his  property  real  or  personal ;  it 

or  sdminii*   •  «        • 

iniuxn         ^  enacted  "  that  an  action  of  trespass,  or  trespass  on  the  case, 

may  main-    may  be  maintained  by  the  executors  or  administrators  of  any 

tain  an  ao-         "^  ^  ^ 

tion  for  an  deceased  person  for  any  injury  to  the  real  estate  of  such  person 

to^ti^raal  co™°^>^^  11^  ^^  lifetime,  for  which  such  person  himself  might 

otate  in  have  maintained  an  action,  provided  such  action  be  brought 

ofthede-  within  one  year  after  his  death,  and  the  damages  recovered 

««"«d,  and  gjyji  1^  pait  of  the  personal  estate  of  snch  person ;  and  that 

liaUetoaa  trespass   may  be    maintained    against  executors  or  adminis- 

H^^^^  trators  for  any  wrong  committed  by  the  deceased  in  his  life- 

^one  to  time  to  another    in    respect  of  his    real  or  personal    pro« 

Ou^^Stah  perty,  provided  that  such  injury  shall  have   been  committed 

ed  inhis       within  six  calendar  months  before  his  death,  and  the  action  be 
lifetime. 

brought  within  six  calendar  months  after  such  executor  or  ad- 
ministrator shall  have  taken  upon  themselves  the  administration 
of  the  effects  of  the  deceased ;  and  the  damages  so  recovered 
shall  be  payable  in  like  order  of  administration  as  the  simple 
contract  debts  of  such  person." 


2. — Of  the  joinder  of  partiesJ]  Where  a  personal  contract  is 
made  jointly  with  two  or  more  persons,  and  one  or  more  of 
them  die,  the  action  on  such  contract  must  be  brought  in  the 
name  of  the  survivor,  and  the  representatives  of  the  deceased 
cannot  be  joined,  nor  can  they  sue  separately  ;  for  it  is  a  gene- 
ral rule  that  though  the  right  of  a  deceased  partner  devolves  on 
his  executor,  yet  the  remedy  survives  to  his  copartner  or  co- 
obligee,  who  alone  must  enforce  the  right  of  action,  and  will  be 
liable  on  recovery  to  account  to  the  executor  or  administrator 
for  the  share  of  the  deceased  *.  But  if  the  interest  of  the  cove- 
nantees be  9everal,  the  executor  of  one  of  them  may  sue,  though 

*  Martin  v.  Crump,  2  8alk.  444.  toms,  2  M.  &  S.  223.     Andenon  n 

1    Ld.    Raym.    340.      Oolding   v,  Martindale,  1  East,  497-      Baiibot 

Vangfaan,  2  Ch.  Rep.  437.    2  Sannd.  o.  Stackey,  2  B.  &  B.  333.  5  Moore, 

117.    Camp  V.  Andrews,  Garth.  171*  23. 
3  Ler.  290.     R.  v>  Collector  of  Cui. 
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tlieodtfbeJmDg,  and  though  the  language  of  the  covenanC  he 

jont*.  If  there  be  several  executors  or  administrators  they 

nuntfjao,  tlKNigh  some  be  under  the  age  of  tevenieen  or  have 

mtftneAAemllf  or  refused  before  the  ordinary  %  for  the 

inac  of  a  probate  ta  one  enures  to  the  benefit  of  them  all  ^ ; 

nditsMbs  no  diflferenoe  that  the  issue  is  raised  on  a  plea 

of  ifnfsef  executor^. 

tfooeaibif  of  several  executors  or  administrators  bring  an  Nonjoinder 
VMQ  citber  i&  form  e»  contractu  or  ex  delictOf  the  defendant  ^J^^^ 
c»  oalf  tike  advantage  of  the  nonjoinder  of  his  co-executor  or  vwitage  of 
cwwBBttttar,  by  pleading  in  abatement  after,  oyer  of  the  ihent  oni>, 
Fote«  letteiB  of  admiabtration*  that  the  other  executor  or 
'^^■Binitor  is  aKve  and  not  joined  in  the  action.     If  the 
^^^^fidast  plead  the  general  issue  he  is  too  late,  he  cannot  then 
<nK  at  dtt  &et  of  there  being  another  executor  ^,     If  one  exe- 
atoroTseTeTal  sell  the  goods  of  his  testotor,  he  alone  may 
nanUB  an  action  for  the  price,  not  naming  himself  executor  ^ 
^  if  goods  be  taken  out  of  the  possession  of  one  of  several 
^uoiton,  he  may  sue  alone  to  recover  them  '.     If  an  execu* 
tnxoradnibistratrix  marry,  she  and  her  husband  must  join  in 
ttactioo  for  the  breach  of  any  personal  contract  made  with  the 
^^<<^^;  if  she  sue  alone^  the  defendant  can  only  take  ad« 
*»tageof  it  by  abatement' ;  but  the  husband  may  sue  alone  on 
3  coatnet  made  with  the  husband  and  wife  as  executrix  K 


*  ^nknr.  Birdiam,  3  B.  &  C. 

'BnL£x.88.     Smith  o.  Smith, 

^^'  I».    Brookee  v.  Stroad,  I 

^  X  1  Sand.  891.  «.     Hens- 

^'»  o«,9  Bep.  37.  a.    Lskin  v, 

* «««,  4  Tyr.  839.     2  D.  633. 

*  ftr  Aq%,  J.,  in  Webster  ». 

^P'>«tS&&A.3fiS.    Waltenp. 

^^&M.SB2.   Soott V. Briaat, 

^  IfftUtor  make  hia  creditor 

*■*  •"*her  Ui  eieciitorBy  and  the 

"«*tor  ntttfcer  piwe  thewffl,  nor 

w  u  oecator,  he  may  tae  the 

*^  ^  die  dek  though  lie  has  not 

^woncBl  S  T.  R.  667. 

'  Soott  t.  Briant,  2  H.  &  Wol. 

*^  SN.&M.381. 

VOL.  II. 


*  ISaand.  291.1. 

'  Braasington  v.  Aolt,  2  Bing. 
177.  9  Moore,  340.  Went.  224. 
Oodolph.  pt  2.  c.  16.  8.  1. 

'  I(L  An  executor  or  adminis* 
trator  may  arrest  a  party  in  the  same 
manner  as  if  they  were  suing  in  their 
own  right ;  and  if  they  hold  a  party 
to  bail  without  reasonable  or  proba- 
ble cause,  for  a  debt  due  to  the  de- 
ceased, they  are  within  the  provi. 
sions  of  43  G.  Til.  c.  46.  s.  3.  Feely 
V.  Beed,  6  B.  &  A.  616.  n. 

*  Com.  Dig.  Bar.  &  Fem.(V.) 

1  Mihier  v.  Milnes,  3  T.  R.  631. 
^  Ankerstein  r.  Clarke,  4  T.  R. 
616.     Yard  v.  Ellard,  1  Salk.  117- 
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An  eze.  S.^The  declaratumJ]    If  an  executor  or  administrator  sues 

ihoold  de-    ^^  respect  of  a  cause  of  action  which  occurred  in  the  time  of 
^e  in  the  ^^  deceased,  he  must  declare  in  the  detinet,  that  is  in  his  re- 
only,  presentative  capacity  only  K     But  it  is  laid  down,  that  where 
the  cause  of  action  accrues  afler  the  death  of  the  testator  or 
intestate,  as  in  case  of  contracts  made  with  his  representative 
as  such,  if  the  money  recovered  will  be  assets,  the  executor  or 
administrator  has  his  option  to  declare  in  his  representatife 
character,  or  in  his  own  name  \    However,  in  all  actions  by 
an  executor  or  administrator,  the  declaration  should,  in  strict- 
ness, be  only  in  the  detinet^  -except  in  an  action  upon  a  judg- 
ment recovered  against  an  executor  suggesting  a  devastatii, 
when  the  debet  and  detinei  is  proper^;  and  the  defendant  cannot 
in  such  action  plead  plene  administracit  ^,     Where  a  plaintiff 
declares    in   the    debet   and   detinet  in  a   case  which  ought 
to  be  laid  in  the  detinet  only,  it  is  demurrable  ;  but  it  is  other- 
wise where  the  plaintiff  declares  in  the  detinet  only  in  a  case 
which  strictly  ought  to  be  laid  in  the  debet  and  detinet ;  for  a 
party  may  abridge  his  demand,  although  he  cannot  extend  it^. 
There  is  nothing  peculiar  relating  to  the  form  of  the  declara- 
tion in  actions  by  executors^      An  executor  or  administrator 
Kribe  him.   should  describe  himself  as  suing  in  that  character,  and  in  stating 
the  debt  or  promise  to  him,  the  words  *'  as  executor  or  adminis- 
trator," should  be  inserted,  or  the  omission  will  be  fatal,  even  after 
verdict  <*.     Where  in  the  general  indebitatus  count  it  was  stated 
that  the  defendant  was  indebted  to  the  plaintiff  as  executrix  for 
money  lent  by  the  plaintiff  to  the  defendant ;  the  other  con- 
siderations in  the  same  count  were  alleged  to  move  from  the 
plaintiff  as  executrix ;  the  promise  was  alleged  as  made  *'  to 


How  an 

ezecQtor 
should  de- 


9 

J 


'  1  Saund.  112.  Com.  Dig. 
Pleader,  (2  D.  I.)  Gallant  o.  Boute- 
flower,  3  Doug.  36. 

^  Ord  o.  Fenwick,  3  East,  103. 
Gowell  r.  Watts,  6  £ast,  405. 
Clark  V.  Hougham,  2  B.  &  C.  149. 
Marshall  v.  Broadhurst,  1  C.  &  J. 
40a  1  Tyrw.  308.  Partridge  r. 
Court,  6  Price,  412.  Catherwood 
r.  Chabaud,  1  B.  &  C.  160.  Hosier 
r.  Anindell,  3  B.  &  P.  11.    Powley 


V.  Newton,  6  Taunt.  453.  Webster 
V.  Spencer,  3  B.  &  A.  362.  Wms. 
570.  1149.    1  Saund.  1. 

"^  C<Hn.  Dig.  Pleader,  D.  2.  2 
W.  8.  Chitt.  PI.  1.  361.  2.  24&a. 

^  Skelton  o.  Hawling,  1  Wils. 
25& 

'  Wilson  o.  Hobday,  4  M.  &  S. 
120.     I  Saund.  1.  a.  5th  Ed. 

'  1  Saund.  1 12.  Hensball  «.  Ro- 
berts, 6  East,  154^ 
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tbe  pfaniHr,  execntilx,  as  aforesaid:*'  held,  on  special  de- 
smnrr,  tbat  the  declaration  was  vitiated  by  this  misjoinder  of 
(ffireot  eoostdemtions  in  different  rights^  but  that  if  they  had 
aff afpeired  to  have  been  in  the  same  right,  it  would  be  sufficient 
ifaajoaeeaostderation  were  properly  averred,  as  the  remaining 
eoasderatioDs  might  be  rejected  *• 

After  tbe  conelusion  to  the  damage,  &c.,  a  profert  of  the  let-  Profert. 
ten  testamentary  should  be  made  ^;  and  it  should  appear  that 
die  letters  were  granted  by  proper  authority.    Where  in  a  de- 
chncioB  by  an   administratrix,  the  plaintiff  made  profert  of 
letten  of  administration,   "  duly   granted  by   the  Consistory 
Csvt  of  St.  Asaph/'  without  making  the  usual  statement  of  the 
fnatof  the  letters  of  administration  in  the  body  of  the  declar- 
atiiai;  held  bad  on  special  demurrer,  as  not  shewing  that  the 
fetters  of  administration  were  granted  by  the  proper  author- 
hies:  held,   also,  that  the  omission  of  the  date  of  the  grant 
vas  imniateTial  ^,     The  omission  of  the  profert  is,  however, 
aided  by  4  Anne,  c.  16,  unless  specially  demurred  to^. 

The  plaintiff  cannot  join  in  the  same  declaration  a  demand  as   What 
exenitor  en*  administrator,  with  a  claim  in  his  own  right;  in  ^J^^f 


of  a  misjoinder,  the  declaration  will  be  bad  on  a  general  action  may 
detaurrer  ;  or  in  arrest  of  judgment ;  or  in  error  ®.    But  when- 
ever die  money  recovered  on  each  count  will  be  assets,  the 
cants  nay  be  joined  in  the  same  declaration  ^     Therefore  the 
saiae  declaration  which  contains  counts  on  promises  to  the  tes- 
tator nay  contain  a  count  on  an  account  stated  with  the  plain- 
tzfTas  extcutoTf  concerning  money  due  to  the  testator  from  the 
defindant,  or  concerning  money  due  to  the  plaintiff  as  exe- 
cutor '.     So,  counts  on  promises  made  to  a  testator  or  intestate 
zoaj  be  joined  with  counts  on  a  promisory  note  given  to  tlie 
plaintiff  as  administrator  or  executor  ^,  or  to  a  count  for  money 

*  If ^dcOaad  v.  JU'Adara,  1  Al-         ■  ThompMn  v.  Stent,  1  Taunt. 
eoA  Jb  Napier,  48a.  322.    Gowea  «.  Watts,  6  £a9t,  405. 


Ab.£zec.C.  Needham   v.   Corke,    Freem.  638. 

*  Hv^lieB  r.  Wflliama,  2  C.  M.  &  Powell  r.  Graham,  7  Taunt.  680. 
a.  33t.  4  DowL  16a    1  Gale,  236.  ^  Partridge  r.  Court,    6    Price, 

«  2  Sannd.  9.  n.  12.    Com.  Dig.  412,  affirmed  in  error,  7  m/.  691. 

PI.  (O.)  3.  Catherwood  v.  Chabaud,  1  B.  &  a 


2  Sannd.  117.  e.   1  Ch.  PI.  296.      160.     1  Ch.  PL  303. 
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What 
ooants 
GBoiiot  be 
joined. 


lent  by  the  plaintiff  as  executor  %  or  to  a  count  for  money  had 
and  received  by  the  defendant  to  the  use  of  the  plaintiff  aa  eaee- 
aUor^f  or  a  count  for  materials  found  and  work  and  labour 
done  by  the  plaintiff  as  execnior  «.  So  a  count  for  work  done 
by  the  plaintiff  as  administrator  Biay  be  joined  wtdi  coonta  for 
goods  sold  by  the  intestate  on  promises  to  him ;  for  the  work 
may  have  been  done  in  completing  a  contract  of  the  intestate's 
for  the  benefit  of  the  estate  \  So,  in  a  declamtion  in  debt,  a 
count  on  a  judgment  recovered  by  the  plaintiff  as  exeaOar^ 
may  be  joined  with  counts  on  debts  which  accrued  to  the  tea- 
Utor*. 

But  an  executor  cannot  join  in  the  same  declaration  a  count 
for  a  demand  which  accrued  to  him  in  ku  mma  right ^  with  a 
count  on  a  cause  of  action  which  is  laid  to  have  been  vested  in 
him  as  executor  or  administrator  '•  He  cannot  join  a  count 
upon  a  bond  given  to  his  testator  with  a  count  upon  a  bond 
given  to  him  as  executor ;  for  the  executor  by  taking  the  bond 
would  extinguish  the  original  debt,  and  it  would  not,  when  re* 
covered,  be  assets ;  on  such  a  bond  he  must  declare  in  his 
own'  name  >. 

In  every  count  stating  a  debt  or  promise  to  the  plaintiff  in  his 
representative  capacity,  it  must  be  averred  that  it  accrued  to 
him  ^*  as  executor,"  or  **  as  administrator ; "  it  is  not  enov^ 
to  say,  that  it  accrued  to  him  '* executor."  ^  But  where  a 
count  stating  that  the  defendant  had  accounted  with  the  plain- 
tiffs **  executors  as  aforesaid,"  was  joined*  with  counts  stating 
promises  to  the  testator ;  after  verdict  and  judgment  for  the 
plaintiffs,  a  writ  of  error  was  brought  upon  the  ground  of  mis* 


*  Webster  v.  Speaoer,  3  B.  &  A. 
Sas.  Gallant  v.Bouteflower,  3  Dong. 
34. 

b  Bowbiggm  v.  Harriioii,  9  B.  & 
C660.  Clarkv.  H(mgfaam,2B.& 
a  149L 

""  Edwardi  r.  Oraee,  2  Mees.  Se 
WfflB.  190.  See  Ord  o.  Fenwick,  3 
Eait,  108. 

*  Marshall  o.  Broadhurst,  1  C.  & 
J.  403.    ITyrw.30& 

*  Crawford  «.  Whittal,  1  Dong. 


4.  It.  So  an  ekecutor  may  in  tha 
same  declaration  declare  for  rent 
due  in  his  own  time,  and  for  that 
which  aoemed  in  the  tcetatorit  time. 
Tayler  r.  Hofanes,  Fkeem.  S<^. 
'  2  Sannd.   II7.  #.     1  Ch.  n. 

*  id.  Boner  9.  Ld.  ArandeO,  S 
B.&R 

"  HenshaU  v.  Roberts,  5  Sast^ 
150.    2  Saand.  117.^.     1  Ck  PL 

204.  * 
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jobdc^aid  the  House  of  Lords  affinned  the  judgment  with 


€Otti*» 


4— I%r  pkoAtgiJ]  The  defendant,  besides  the  ordinary 
^Aatn,  may  deny  the  plaintiff's  repxesentatire  character  by 
jilesdng  mt  imqmes  execntor  or  administrator;  but  since  the 
rakiflf  H.  4  W.  IV.  the  plaintiff's  title  as  executor  or  admi- 
attslor  must  be  taken  as  admitted  unless  specially  denied,  it 

be  disputed  under  the  general  issue.     Under  the  plea  of  Pies  of 
executor,  the  defendant  may  shew  that  the  probate  is  eiBcutor. 
Kid,  m  that  the  stamp  is  insufficient,  or  the  seal  forged ;  but 
ht  eaoot  Cake  advantage  of  such  defect  under  the  general 
iaoe^.     Where  letters  of  administration  have  been  obtamed 
iD  an  inferior  diocese,  the  defendant  may  plead  in  bar,  that 
cbere  were  bama  notabiSa^  and  may  give  that  fact  in  evidence 
oader  the  plea  of  iie  unques  executor  «;  for  we  have  seen  in  such 
case,  the  otdinary  has  no  jurisdiction  to  grant  probate,  and  the 
gnat  is  therefore  void  ^.    If  the  defence  be  that  the  letters  of 
atfaainistratioa  were  unfounded,  on  the  ground  that  the  defend- 
ant did  not  reside  widiin  the  diocese  of  the  bishop  who  granted 
adnimistiadon,  but  in  a  different  province,  at  the  time  of  the 
deaih  of  the  intestate,  that  htct  should  be  specially  pleaded ;  it 
be  given  in  evidence  under  the  plea,  "  that  the  plaintiff 
lot,  noi*  is  administrator/'  &c. « 


5.— JSndlnMre.]    When  the  representative  character  of  the  Proof  of 
phntf  B  denied  by  plea,  he  must  prove  his  title  as  executor  ^L^!^^ 
or  adnriiustrator.    The  title  of  an  executor  is  established  by  admiiiis* 
proof  of  the  death  of  the  testator  and  by  the  production  of  the 
probate.     The  seal  of  the  ecclesiastical  court  on  the  probate 
profcs  itself  1     If  the  probate  be  lo6t>  the  ecdesiastical  court 


*  Lneefidd  V.  ADen,  1  BHgh.  N.  ^  Thynne  o.  Frotheroe,  2  M.  & 

S.  592.    Where  the  affidavit  of  debt  S.  565.    1  Ssond.  375. 

and  writ  Mated  the  debt  to  be  doe  *  1  Ssuiid.  274.  Ji.  8. 

aotbeplaaBtifii  ^eKScatonof,*'  and  '  Ante^  909. 

Bot**Meseoaton4rf;**  and  the  de-  *  Stakav.  B«te,5  B.  &  C.  491. 

chradonetataditlobediietotheni  '2   Stark.  £▼.  MO.     Kempton 

in  their  own  right ;  held  no  van.  v.  Croaa,  Caa.   ien^    Hardwicke, 

1  Bow.  f7.  loa 
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will  grant  an  exemplification,  which  will  be  evideno!  of  the 
proving  of  the  will  *.  Or  the  act  book  of  the  court,  containing 
an  entry  of  the  will  having  been  proved,  &c.,  will  be  sufficient, 
without  accounting  for  the  non-production  of  the  probate  \  The 
original  will,  though  produced  by  the  officer  of  the  court,  can- 
not be  read  in  evidence  unless  it  bears  the  seal  of  the  court  or 
some  other  mark  of  authentication  <'.  Where  there  are  several 
executors,  probate  to  one  only  is  evidence  of  the  title  of  all  '^. 
The  title  of  the  plaintiff  as  administrator  may  be  proved  by 
the  production  of  ahe  letters  of  administration,  or  of  a  certifi- 
cate or  exemplification  thereof  granted  by  the  ecclesiastical 
courts  or  by  the  original  book  of  acts  directing  the  grant  of 
the  letters ',  or  by  an  examined  copy  of  the  act  book  8. 


SECTION  XIII. 


ACTIONS   AGAINST    EXECUTORS   OR  ADMINISTRATORS. 


Debt  wiU 
lie  against 
an  exe- 
cutor. 


PAOB 

1.  When  and  how  an  executor 
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1. —  When  and  how  an  executor  or  adminutraior  may  be  sued,] 
We  have  already  considered  in  respect  of  what  acts  and  coo- 
tracts  of  the  testator  and  of  his  own,  an  executor  is  liable^.  It 
is  here  proposed  to  shew  how  his  liability  may  be  established 
in  a  court  of  law.  Formerly  an  action  of  debt  did  not  lie 
against  an  executor  or  administrator  upon  a  simple  contract  when 
the  testator  or  intestate  could  have  waged  his  law*.  But 
wager  of  law  having  been  abolished  by  the  3  &  4  W.  IV.  c.  4£. 
s.  13,  it  is  enacted  by  s.  14.  of  the  same  statute,  **  that  an  action 
of  debt  on  simple  contract  shall  be  maintainable  in  any  court  of 
common  law  against  any  executor  or  administrator.'* 


*  Shepherd  v.  Shorthoce,  1  Stra. 
41S.  B.  N.  P.  846. 

*  Cox  r.  Allingham,  Jaoob,  514. 

*  R.  0.  Bamea,    1   Staik.    84& 
Pinney  v.  Pinnev,  8  B.  &  C.  335. 

*  Walters  v.  PjfoU,  M.  &  M.  36*2. 

*  B.  N.  P.  24ft     1  PhiU.  Ev. 


378. 

'  Id.  Eden  v.  Keddell,  8  East, 
187.  Per  Ba^le^y  J..,  in  RamsboC- 
torn  V,  Buckhurst,  2  M.  ft  S.  667* 

«  Id. 

^  Ante,  984,  et§6q. 

^  Barry  9.  Robinson,  1  N.R^- 


sicxaLJ  icnoNS  against  executors  or  administrators. 
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An  tfdoa  at  ]aw  cannot  be  maintained  for  a  legacy,  the  Action  for 

reoedfr  beiDg  in  a  court  of  equity  * ;  nor  will  it  lie  for  the 

dkrielire  share  of  an  intestate's  property,  although  the  exe- 

CBtor  or  administrator  may  have  expressly  promised  to  pay^. 

£«  u  acdoQ  will  lie  for  a  specijic  legacy  afler  the  executor  has 

ismted]  for  after  such  assent,  the  interest  in  the  thing  be- 

queadied  vests  at  law  in  the  legatee  ^.    The  executors  of  a  will 

uoderTliich  A.,  an  insolvent  debtor^  was  entitled  to  a  legacy, 

gaTchii  assignees  a  balanced  account,  wherein  they  admitted 

6^t  to  be  the  amount  of  the  legacy  ;  but,  on  the  other  side, 

tiiejdelited  the  insolvent  with  a  loan  of  400/.,  advanced  on 

thd  xeamy  of  the  legacy  when  it  was  in  reversion  ;  the  as- 

spea  proved  at  the  trial  that  the  instrument  by  which  the 

ioiD  was  secured  was  void  under  the  insolvent  act ;    held,  that 

^  ss^nees  were  entitled  to  recover  the  whole  of  the  legacy, 

IS  the  assignment  was  fraudulent  ^. 

h  in  action  against  executors  or  administrators,  all  who  have  All  who 
>iUnistered  must  be  joined.  And  if  a  defendant  pleads  in  Qiat^red 
sb^emcDt,  that  he  has  one  or  more  co-executors,  who  ought  to  mjwtbe 
^  joined,  he  must  aver  not  only  that  the  co-executor  is  alive,  but 
tfeat  he  has  administered,  because  it  is  only  necessary  to  sue  as 
i>^J  co-executors  as  have  administered®.  In  an  action  against  a 
nanied  woman,  executrix,  the  husband  must  be  joined  as  a  de- 
^^t,  and  they  must  both  plead,  otherwise  it  will  be  a  discon- 
^^^*»«'.  It  was  held,  before  the.uniformity  of  process  act,  that 


joined* 


'ftebr.Strutt,  5  T.  R.  690, 
wmafiag  Atkina  v.  Hill,  Cowp. 
^  »d  HawkoB  v.  Saunders,  id. 
2©;  and  lee  Gorton  r.  Dyaon,  1 

*J(a«p.  Tanner,  7  B. AC  642. 

*  hnmmr  r.  Yardley,  Plow. 
538.  Young  p.  Hohnea,  1  Stra.  70. 
P*  *•  Guy,  3  East,  120.  Wil- 
^  «.  Ue,  3  Atk.  223.  Bastard 
«•  Stukdey,  2  Lev.  209.  Where 
tt  ezacator,  before  a  iale  of  the 
9^  of  a  deceased  tesUtor,  teUs  a 
^ptee,  that  the  may  purchase  to  a 
anain  amoom,  (the  amount  of  her 
W^O  u^  that  such  purchase  f  hall 
bciQoff^eltoherlegBqr;  suchde- 


daration  amounts  to  a  special  con- 
tract as  to  the  mode  of  payment, 
and  may  be  given  in  evidence  in  an 
action  for  the  value  of  the  goods 
sold,  brought  by  the  executor,  though 
the  sale  was  by  auction,  subject  to 
written  particulars  of  sale^  Bartlett 
r.  Pemell,  2  H.  &  W.  16. 

'  Rose  V.  Savory,  1  Hodges,  269. 
2  Scott,  199. 

*  Hilbert  v.  Lewis,  Freem.  268. 
1  Saund.  291.  k.  Swallow  v.  £m- 
benon,  1  Lev.  161.  Alexander  v. 
Mawman,  WiUes,  42.  Com.  Dig. 
Abatement  (F.  10.) 

'  Com.  Dig.  Admin.  (D.)  Ayl- 
worth  o.  Feun,  Freem.  351. 
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the  defendant  might  be  declared  against  as  executor  or  admi- 
nistrator, although  the  process  only  described  him  generally, 
the  object  of  the  writ  being  merely  to  bring  him  into  court  \ 

Where  an  action  was  brought  against  two  persons,  being  the 
executors  of  a  deceased  termor,  for  the  use  and  occupation  by 
them  of  the  demised  premises,  an  entry  and  occupation  by  one 
of  them  was  proved ;  held,  that  it  did  not  enure  as  that  of  both, 
so  as  to  make  them  jointly  liable  de  bonis  propriis^  in  assump- 
sit for  use  and  occupation^. 

Jomdarof        2. — The  declaraiioiL]     In  an  action  against  an  executM^  as 
^'^'^^         such,  a  count  cannot  be  introduced  charging  him  indwiduaUfi, 


for  the  judgment  in  the  one  case  is  de  borne  propriU,  and  in  the 
other  de  bonis  testatoris  «.  Therefore  a  count  for  money  had 
and  received  by  the  defendant  as  executor,  or  for  money  lent 
for  the  use  of  the  plaintiff,  to  him  as  such,  cannot  be  joined 
with  a  count  on  a  promise  made  by  the  testator  ^.  So,  a  count 
upon  a  promise  by  the  defendant  as  executor  for  use  and  occu- 
pation after  the  death  of  the  testator  cannot  be  joined  with  a 
count  on  promises  by  the  testator  to  pay  rent,  as  the  former 
makes  the  defendant  personally  liable,  the  latter  makes  him 
liable  to  the  extent  of  assets  only  *.  In  an  action  of  covenant 
against  an  executor  the  plaintiff  may  join  a  count  for  breach  by 
the  testator  with  a  count  for  a  breach  after  his  decease  ',  and  s 
count  on  an  account  stated  by  an  executor  as  such,  of  monies 

■ 

from  the  defendant  as  executor,  may  be  joined  with  counts  on 
promises  by  the  testator,  for  on  such  count  the  judgment  will 
be  de  bonis  testatoris  ?. 

So,  an  account  stated  by  the  defendant  as  executor,  of 
monies  due  from  the  testator,  may  be  joined  with  counts  on  pro- 
mises by  the  testator  ;  and  this  is  the  common  mode  of  declar- 
ing against  executors  and  administrators  to  save  the  statute  of 
limitations  K 


*  Watson  V.  PiUing,  3  B.  &  B.  4.  *  Wigley  v.  Ashton,  S  a  &  A.  101. 

6  Moore,  60.  f  WUaaa  v.  Wigg,  10  Eut,  313. 

^  Nation  t;.  Tozer,  4  Tyr.  561.  1  ■  Powell  v.   Graham,    7  Taimt. 

C.  M.  &  R.  172.  580.     1  Moore,  906. 

'  2  Saund.  117-  e,  »»  2  Saund.  117.  «•    Secar  r.  At- 

*■  /(/-  kinson,  I  H.  BI.  162. 
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S.^nepla^bigsJ}    In  an  action  against  an  executor  or  ad- 

luaiitniar,  the   defendant  may  plead  any  matter  which  the 

tttauum  intestate  m%ht  have  pleaded  *.    In  addition  thereto, 

hftnjieaj  the  character  in  which  he  is  sued,  hy  pleading  ne 

ofKs  executor  or  administrator,  or  that  no  assets  had  come  to 

bk  laodi  ^ ;  or  that  he  had  fully  administered,  or  that  he  had  « 

admiiMtefed  with  the  exception  of  assets  to  a  certain  amount, 

wliidi  aie  not  sufficient  to  satisfy  the  plaintiff;  or  he  may  plead 

a  Tttiioa  to  pay  his  own  deht,  or  debts  of  a  higher  degree,  due 

to  third  personsy  as  bonds,  outstanding  judgments,  &c.  ^    The 

deleadnt  cannot  avail  himself  of  either  of  these,  defences  under 

tW^OKial  issue  ^. 

What  the  defendant  pleads  ne  unquet  executor  or  admmi"  Ne  unquea 

traUiT^  the  onus  of  proving  the  affirmative  of  the  proposition  is  ^^^®^^^* 

on  the  pkintiff,  who  may  support  it  by  the  production  of  the 

probate    or    letters  of  administration,  &c. ',    or  by  giving 

ttcoodary  evidence  of  them  afler  a  notice  to  produce  the  docu- 

iDe&ts  themselves  being  served  on   the  defendant'.      Some 

proof  of  the  identity  of  the  defendant,  namely,  that  he  is  the 

yavm  described  in  the  documents  as  executor  or  administrator, 

Bust  be  given  ff.   Evidence,  however,  of  such  acts  as  will  render 

the  defiendant  liable  as  executor  de  son  tori^  will  be  sufficient  ^. 

Tbepka  of  tie  un^uei  executor  does  not  deny  the  cause  of 

actkn,  bat  only  that  the  defendant  represents  the  deceased  *. 

TWR&re,  where  in  assumpsit  against  two  defendants  as  exe- 

CBtoci,  ^re  was  a  plea  by  both  of  ne  unques  exectUorSy  and  it 

appealed  in  evidence  that  one  of  the  defendants  was  executor^ 

and  the  other  not ;  held,  that  the  plaintiff  might  have  a  verdict 

igiioA  the  former,  on  the  counts  laying  the.  promises  by  the 

testator,  and  that  the  other  defendant  should  be  discharged,  and 

tiiat  the  plaintiff  could  not  recover  on  counts  upon  promises  by 

tbem  both  as  executors  K 

*  Com. IKg.  PlMder  (2D.  a)  '  PhiL  £y.  346.  6th  Edit. 

*  /<£.  (2  D.  7-  13.)  '  Id. 

*  1  SaaniL  3(N^— 806,  tn  natity  ^  At  to  what  acU  will  make  a 
l^jin.  JMp  Pleader  (2  D.  9.)  Tidd,  man  esecotor  d$  wn  t^ri,  aee  opiltf, 
SU,  9th  Edit.  967. 

'  Co.  litt.  28a  «.    I   Ol   PL         M  Saimd.  207-  a. 
40Ol   3  fd.  974.  ^  Griffiths  m  Franklin,  M.  &  M. 

<  Sec  onlf,  1001.  146b 
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FUnead-  Where  the   defendant  pleads  plene  admhustrauitt  and   the 

ntfit^ravil* 

plaintiff  replies  that  the  defendant  had  assets,  it  is  incumbent 

on  the  latter  to  prove  assets  existing  when  the  writ  was  sued 
out  *.  If  the  assets  came  into  the  hands  of  the  defendant  t^ier 
the  writ  was  sued  out,  the  plaintiff  should  reply  that  fact  spe- 
cially ;  he  will  not  be  allowed  to  give  it  in  evidence  under  the 
general  replication  \  Where  the  defendant  pleads  plene  admi" 
nisiravit  prceter  a  sum  which  is  not  sufficient  to  satisfy  an 
outstanding  judgment,  the  plaintiff  may  reply  that  the  judgment 
was  kept  on  foot  through  fraud  ^.  Where  an  executor  pleads 
plene  administravttj  and  shews  payments  by  him  to  the  extent 
of  the  assets  proved  by  the  plaintiff  to  have  come  to  his  hands, 
the  plaintiff  may  shew  in  answer  that  the  funds  so  applied  did 
not  come  to  the  defendant  as  executor,  but  were  handed  to  him 
in  trust  to  pay  the  testator's  debts,  and  were  not  part  of  the 
assets  at  first  proved  to  have  come  to  his  hands  ^. 
Judgment  Where  an  administrator,  after  obtaining  time  to  plead  on  the 
usual  terms,  pleaded  a  judgment  recovered  since  the  commence- 
ment of  the  action,  but  did  not  aver  that  there  was  no  assets  ultra. 
The  court  gave  leave  to  the  plaintiff  to  sign  judgment  as  for  want 
of  a  plea  ;  the  defendant  having,  since  the  commencement  of  the 
action,  admitted  by  the  latter  the  possession  of  assets  sufficient 
to  cover  the  judgment,  and  also  the  plaintiff's  demand  ^.  Where 
an  executrix  pleaded  in  assumpsit  that  she  had  not,  nor  at  the 
commencement  of  the  action  or  since,  had  any  goods  which 
were  of  the  testator  at  the  time  of  his  decease  in  her  hands  to 
be  administered  ;  and  the  plaintiff  replied,  that  the  defendant, 
before  and  at  the  time  of  the  commencement  of  the  action  and 
since,  had  divers  goods  of  the  testator  to  be  administered ;  upon 


recovered. 


*  Mara  r.  Quin,  6  T.  R.  6.  his  expectations  as  to  the  amount  of 

*>/(i.  11.  On  an  issue  taken  on  a  plea  assets.    Mann  v.  Lang,  1  Harr.  & 

of  piene  admmUtrtnii^  the  amount  WoU.  441.    5  Nev.  &  M.  902. 

of  probate  stamp  is  not  any,  even  *  Jones  r.  Roberts,  2  C  &  M. 

prim&faeie^  evidence  of  the  amount  219.     4  Tyr.  48. 

of  asseu  come  to  the  hands  of  the  '  Marston  o.  Downes,  1  AdoL  & 

executor.     It  is,  however,  admis-  Ellis,  31.   3  Nev.  &  M.  861.    6  a 

siUe  evidence  on  the  subject  of  as-  &  P.  381. 

sets,  on  the  ground  of  its  being  a  *  RoberU   r.    Wood,    3    DowL 

declaration  made  by  the  executor  at  797. 

the  time  of  obtaining  probate,  of 
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whicfa  issue  was  joined.  At  the  trial  the  plaintiff  having  shewn 
that  the  defendant  received  certain  assets,  the  defendant  proved 
payment  to  a  greater  amount,  and  a  -verdict  was  found  in  her 
faroor ;  held,  first,  that  evidence  of  the  payments  was  properly 
received ;  and  secondly,  that  the  plaintiff  was  not  entitled  to 
judgment  nan  obstante  veredicto^  upon  the  ground  that  the  in- 
troductory part  of  the  plea  did  not  state  that  the  executrix  had 
fully  administered  the  testator's  goods  K 

Where  an  administrator,  being  under  terms  to  plead  issuably, 
pleads  inconsistent  pleas,  as  plene  administravitf  and  his  own 
bankruptcy,  the  plaintiff  may  sign  judgment  as  for  want  of  a 
plea^.  Plene  administravit  is  no  bar  to  aa  action  against  an 
executor,  upon  a  covenant  by  the  testator,  where  the  executor 
has  paid  over  the  residue  within  six  months  after  probate  ^ 

When  the  plaintiff  has  given  primd  facie  evidence  of  assets, 
the  defendant  may  shew  under  the  issue  raised  on  pUne  admi" 
nittrauU  that  those  assets  have  been  exhausted  by  payment, 
before  action  brought,  of  debts  of  a  higher  degree  or  of  an 
inferior  degree,  without  notice*^.  If  the  defendant  has  paid 
debts  to  the  amount,  after  the  suing  out,  but  before  notice  of 
the  plaintiff's  writ  or  debt,  he  must  plead  such  defence  spe- 
cially ;  for  no  payments  made  after  the  action  commenced  can  be 
given  in  evidence  under  plene  adminutravit  *.  Where  a  bond 
of  the  testator's  has  been  paid  by  the  executor  in  order  to  avail 
himself  of  the  payment;  under  plene  administravit  he  must 
prove  the  due  execution  of  it  by  calling  the  subscribing  witness, 
even  though  the  bond  has  been  destroyed  ^  In  answer  to 
proof  by  the  plaintiff,  that  the  debt  paid  by  the  defendant  was 
not  a  just  one,  or  that  less  is  due  than  the  sum  for  which  judg- 
ment was  given,  and  which  is  primd  facie  evidence  of  fraud,  the 
defendant  may  shew  that  the  judgment  was  entered  for  more  by 
mistake  <. 


'  Baeres   r.   Ward,    1   Hodges,  Moore  &  8.  7* 
300.    2  Bing.  N.  C.  236.     2  Soott,         «  B.  N.  P.  143.    See  oiilf,  981. 
290.  ^Coai.Dig.Adiiiiii.(C2.) 

^  Serfe  V.  Bradahaw,  2  C.  &  M.         '  Oilliea  v.  Smither,    2    Staik. 

148.    4Tyr.69.  52a 

*  Davis  v.  Blackwell,  9  Bing.  5.  2         ■  Pease  o.  Naykr,  6  T.  R.  80. 
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SECTION  XIV. 


ADMISSION  OF   ASSETS. — ^DEYASTAyiT. 


What  will 
amount  to 
an  admis- 
sion of 


If  an  executor  suffer  judgment  by  defiiult,  or  judgment 
be  given  against  him  on  demurrer  to  the  declaration,  or 
if  he  plead  payment  of  a  bond  and  omit  to  plead  pkne  adm- 
nistramtf  it  will  operate  as  an  admission  of  assets,  in  an  aetkn 
against  him  on  the  judgment  suggesting  a  dewuiavii  ^  For  it 
is  a  universal  principle  of  law,  that  if  a  party  do  not  avail 
himself  of  the  opportunity  of  pleading  matter  in  bar  to  the 
original  action,  he  cannot  afterwards  plead  it  in  another  action 
founded  upon  it^  or  in  a  scire  fatiof  \  Therefore,  in  an  action 
of  debt  on  a  judgment  suggesting  a  devastavit,  it  will  be  suffi- 
cient for  the  plaintiff,  under  a  plea  of  devastavit,  to  prove  Ae 
former  judgment,  and  the  return  of  mtUa  }Hmd  to  the  jieri  /o- 
EWdenoeof  das  °.  In  debt  on  a  judgment  recovered  by  deftmU  against  an 
executor,  the  roll  of  proceedings  in  the  original  action  shewmg 
a  return  oinuUa  bond  by  the  sheriff  to  the  writ  o£  fi.fa,  issued 
to  recover  the  debt  de  boms  iestatoris,  is  sufficient  primd  faae 
evidence  of  a  devastavit  ^,  Where  the  defendant  {^eads  non  est 
factum  testatoris,  or  a  release  to  the  testat^H*,  or  payment  by  himi 
or  non  assumpsit,  these  pleas  admit  assets  *.  So  if  an  executor 
or  administrator  submits  to  an  arbitration,  it  is  an  admisdou  of 
assets,  as  between  the  parties  to  the  submission  ^  But  it  is  not 
sufficient  to  charge  an  executor  with  assets,  to  shew  that  he  has 
acquiesced  in  the  receipt  of  assets  by  his  co-executor  k.  On 
plea  of  plene  administravit,  proof  of  an  admission  by  the  exe- 
cutor that  the  debt  was  just,  and  should  be  paid  as  soon  as  he 
could,  is  not  evidence  to  charge  him  with  assets  K 


adavasta- 
▼it. 


*  Ervfaig  V,  Peters,  3  T.  R.  685. 
Bodk  a.  Lei|^ton,  Salk.  810.  1  Ld. 
Saym.  68a    2  Stark.  £▼.  836. 

^  Id.  P«r  BiiMfff,  J.,  3  T.  R.  689. 

*  Skdton  «.  Hawling,  1  Wils. 
S59.  Ervfaig  «.  Paten,  8  T.  R.686. 

'  Leonard  «.  Simpson,  1  Hodges, 
251.    9  Bing.  K.  C  176. 

*  lSaiuid.83& 

'  Bany  «.  Rush,  1  T.  R.  691. 
See  ante,  991. 


<  Steam  v.  Mills,  4  B.  &  Ad.657. 
IN.  &M.  434.  Theinv«olof7ei- 
hibited  in  the  Eodesiastical  Coort 
by  an  executor,  for  the  poipoteof 
obtaining  probata,  is  not  gSDersUy 
prim&  faoU  evidence  o£  baviag 
received  assets. /dl  Bat  seeGileis* 
Dyson,  1  Stark.  38.  Hickay  r. 
Hayter,  6  T.  R.  384. 

^  Hindslay  a.  RnsnU,  18  U^ 
2^ 
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SECTION  XV. 


COSTS. 


FotmiT  execators  or    administrators  were    not    liable    to  Ezecaton 

costs  0  caae  of  a  nonsuit^  or  a  verdict  against  them,  when  ^^,J[J?'' 

(%  MCfuon'/jf  sued    in   their   representative    character,   as  are  liable 

npOD  a  OQOtract  entered  into  by  the  deceased  in  his  lifetime  * ;  ^^  ^^^j^ 

^xnA  wbeo  they  mighi  sue  in  their  own  name,  as  where  the  P^^^ 

.       '      °  ,  when  lum- 

caiBeofaedofl  arose  after  the  death  of  the  testator  or  mtes-  suited,  or 

Hit,  tbry  wre  not  exempt  from  costs  ^     But  now  by  S  &  4  y^^ 

^'  IF.  c.  42.  8.  81,    "  in  every  action  brought  by  an  ex-  pswei 

ttBtor  or  administrator  in  right  of  the  testator  or  intestate,  such  ^^m;  but 

cwesftw  or  administrator  shall,  unless  the  court  in  which  such  I^®  courts 

.  .  haTeadis- 

vtiOB  IS  brought,  or  a  judge  of  any  of  the  superior  courts  of  cretion 

I»»at  Wettwrnuter^  shall  otherwise  order,  be  liable  to  pay  costs  jJJjf^S*" 

tB  the  defendant  in  case  of  being  nonsuited,  or  a  verdict  passing  ^^n^  costs 

in  esses 

^isau  the  plaintiff;  and  in  aU  other  cases  in  which  he  would  when  for- 

fefeibie,  if  such  plaintiff  were  suing  in  his  own  right,  upon  a  "'^"fly  *^®y 

*  ^  ^  o         *r  were  not 

ooe  of  action  accruing  to  himself;  and  the  defendant  shall  liable  to 
we  judgment  for  such  costs,  •and  they  shall  be  recovered  in      ^"^ 
like  maimer*.   This  enactment  was  held  to  have  a  retrospective 
^T^f*^^.    "The  general  rule  now  is,  that  an  executor  or 
™Bktntor  who  has  been  nonsuited,  or  who  has  lost  a  ver- 
^s liable  to  costs;  and  it  is  cast  upon  him  to  make  out 
ut&ttben  ire  particular  circumstances  in  his  case  which  would 
i^'^^tk  eourt  in  exempting  him,  by  an  exercise  of  their  dis- 
^"«nnary  authority."® 
To  aempt  executor  from  costs,  when  there  is  a  verdict 


'  Tkar  enuptioa  w», founded 
^^ttyopreis  flnactaient,  but 
•  tt»iifMriptinn  of  w^idi  oonCain. 
ditthft  mau  8&  flsD.  VUI.  c 
^  i'^'LovifUoi^CL  J.,inTaa« 
■^e-Gme,  2B.  &P.  263»  P^r 
'^C  J.,  I  Ong.  N.  C  303. 
*«jTidd'iPrM.  9th  Ed.  97a 

'  Griontad  v.  Shirley,  2  Taunt. 
1^  JoDci  V.  Jones,  1  Bing.  340. 


660.  JofasoD  V.  Forster,  1  Bi  &  Ad. 
6.    Slater  v.  Lawson,  id.  098. 

«  3  &  4  W.  IV.  c  42. 

*  Fresman  v.  Moyes,  1  Ad.^  & 
EU.  336.  3  N.  &  M.  683.  Giant 
ti.  Kemp,  3  C.  &  M.  636. 

«  P^  TMai,  C  J.,  in  Wflkin- 
son  V,  Edwards,  1  Bing.  N.  C.  303. 
I  Soott,  173.  Per  Lord  Dmnum, 
C  J.,  i&Farley  v.  Bryant,  1 H.  &  W. 
77&  3  Ad.  &  EIL  852.  5  N.  &  M.  57. 
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against  him,  it  is  not  sufficient  for  him  tQ  shew  that  the 
action  was  brought  bond  fide^  and  with  a  fair  chance  of  suc- 
ceeding ;  but  some  misconduct  on  the  part  of  the  defendant, 
or  some  other  special  cause  for  exemption  must  be  shewn  * ; 
and  the  conduct  of  the  defendant  after  action  brought,  relative 
to  the  mode  of  conducting  the  defence,  will  not  be  considered 
by  the  court  in  exercising  their  discretion  ^.  Nor  is  it  sufficient 
to  shew  that  the  action  was  brought  under  legal  advice  to  try 
a  doubtful  point  of  law,  which  it  was  necessary  to  have  de- 
cided, in  order  to  obtain  an  equitable  administration  of  the 
assets  in  a  creditor's  suit  ^.  But  where  an  executor  was  non- 
suited in  an  action  on  a  policy  of  insurance  effected  on  the  life 
of  the  testator,  the  court  ordered  judgment  to  be  entered  up 
for  the  defendant,  without  costs,  it  appearing  that  it  was  the 
boundcn  duty  of  the  executor  to  bring  the  action ;  besides,  he 
was  defeated  on  a  ground  which  he  could  not  be  supposed  .to  ap- 
prehend **.  The  courts  have  no  authority  under  the  above  sta- 
tute to  exempt  an  executor  from  costs,  which,  before  the  act, 
he  would  be  liable  to  pay ;  the  express  object  of  that  statute 
being  to  impose  additional  liability  on  executors  and  adminis- 
trators ®.  Where  an  executor  seeks  to  be  relieved  from  costs, 
he  should  make  his  application  before  taxation,  otherwise,  if 
granted,  it  will  be  only  on  payment  of  the  costs  of  the  applica- 
tion ^  It  is  not  settled,  whether  the  decision  of  a  single  judge 
respecting  such  costs  is  final,  or  whether  it  is  subject  to  the 
review  of  the  court  fif. 


*  Southgate  v.  Crowley,  1  Bing. 
N.C.  518.  i  Hodges,  1.  Tsoott,  374. 
Lewis  V,  Marfelt,  1  Mur.  &  Hurl.5. 
Godson  r.  Freeman,  1  Gale,  329.  2 
a  M.  &  R.  685.     Vaughan^  J.,  dit- 

^  Farley  v,  Briant,  1  Har.  &  W. 
77d.     3  Ad.  &  EIL  853. 

•  Id, 

^  Lysonso.  Barrow,  10  Bing.  563. 


4  M.  &  Soott,  403. 

*  Ashton  r.  Poynter,  1  Gale,  57. 
1  C.  M.  &  R.  738.  Spenoe  v.  Al- 
bert, 2  Add.  &  Ell.  785.  4N.&M. 
385.    1  H.  &  W.  7. 

'  Aahton  e.  Poynter,  tiupra. 

>  Maddoz  o.  Phillips,  3  Ad.  & 
EIL  19a  1  H.  &  W.  251.  JUakijiip. 
Maade,  1  Gale,  270.     4  DowL  239. 
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SECTION  XVI. 

JVDOMEKT. 

^nnm  the  action  against  an  executor  or  administrator  When  the 
OS  oolj  be  supported  against  him  in  that  character,  and  he  ^^b«'^ 
j^dsiDjpIea  which  admits  that  he  has  acted  as  such,  except  &oa^,  ''<- , 
3  rekase  to  himself,  the  judgment  against  him  must  be,  that  ^^f^  ^  ^oni, 
the  pbinriff  do  recover  the  debt  and  costs  to  be  levied  out  of  !'»'"?"*'• 
tk  tsKts  of  the  testator,  if  the  defendant  have  so  much,  but 
if  Bot,  then  the  costs  out  of  the  defendant's  own  goods,  other- 
^  the  jfldgment  will  be  erroneous.     As  where  the  defend- 
io{  jtletds  wn  est  factum  testatoris,  or  a  release  to  the  testator, 
iff  An  issumpsit  *.     So  where  he  pleads  plene  administravit, 
tad  it  is  found  against  him  ^.     But  where  the  defendant  pleads 
V  15^1  executor,  or  a  release  to  himself  and  it  is  found 
igiiost  him,  the  judgment  is,  that  the  plaintiff  do  recover  both 
^  debt  and  costs  in  the  first  place,  de  bonis  testatoris  si,  &c., 
^  s  son,  &c.,  de  bonis  propriis^  because  the  executor  cannot 
kt  know  these  to  be  false  pleas  ®.     Upon  a  plea  of  plene  ad- 
^tratit  the  executor  or  administrator  is  liable  only  to  the 
VBoant  of  assets  proved  to  be  in  his  hands,  and  judgment 
■^^  be  entered  up  for  that  amount  only  ^.     If  the  plaintiff  Judgment 
*Boi  deny  the  plea  of  plene  adnunistravitf  he  should  pray  q^^fg^do  ao-' 
J^^fBscfit  of   assets    quando  acctderint,  or  assets  in  futuro,  cJ^'wtn/. 
ether  gtaerally  or  specially,  as,  "  which  af^er  satisfying  monies 
ase  eg  ^  outstanding  judgments,  bonds,  &c.,  mentioned  in 
tte  ddadint*s  plea,  shall  come  into  the  defendant's  hands  as 
^^^tof,"  &c.*   In  assumpsit  against  an  executor,  he  pleaded  a 
Mainer  and  plene  administravit  prceter^  and  the  plaintiff,  ad- 

» 

P^  the  truth  of  the  pleas,  took  judgment  of  assets  quando 


'  1  Saimd.  335.  ^  \  Saund.  219.  6.  33a     Harg- 

^  id.   As  to  the  effect  of  a  mis-  thorpeo.  Milforth,  Cro.  Eliz.  319. 

■t  in  entering  judgment  de  boms  Harrison  v.  Beodes,  cited,  3  T.  R. 

^iswaloAcide  bonis  testaiori^  683. 

"tKeid.    Sbartv.  Coffin,  6  Barr.  '  Com.  Dig.  Pleader  (2  D.  9.)  2 

30.     Bunonn^    *•  Stevens,    5  Saund.  226.     Mary  Shipley's  case, 

^t.  654.  8  Co.  134.     1  Ch.  PI.  689. 
'  i  Sttind.  336.  6. 
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accfderitU  ;  held,  that  he  was  entitled  to  enter  it  up  for  the  debt 
and  costs  *. 

If  the  plea  h^'pUne  admimstravit  praUr,  a  sum  which  the 
defendant  acknowledges  to  be  in  his  hands,  the  plaintiff  (if  he 
cannot  controvert  it)  should  take  judgment  pro  iamiOf  and  of 
assets  quando  accidermtf  as  to  the  residue.  If  the  defendant 
has  pleaded  the  general  issue,  or  any  other  plea  denying  the 
debt  or  cause  of  action,  with  the  plea  of  plene  admmutravU^ 
the  plaintiff  must  proceed  to  trial  to  establish  his  debt,  and  on 
the  prayer  of  judgment  of  assets  quando^  &c.,  upon  the  plea  of 
piene  administravii,  there  is  a  stay  of  judgment  until  the  de- 
termination of  the  issue.  But  where  the  debt  has  not  been 
denied,  and  the  defendant  Has  merely  pleaded  piene  administra- 
vitf  and  the  plaintiff  prays  judgment  quando^  &c.,  there  should 
be  an  entry  of  that  judgment  immediately^.  This  is  an  in- 
terlocutory or  final  judgment,  according  to  the  nature  of  the 
action ;  and  if  it  be  only  interlocutory,  there  must  be  a  writ  of 
enquiry  to  ascertain  the  amount  of  the  plaintiff^s  demand^. 
By  taking  a  judgment  of  assets  quando^  the  plaintiff  admits 
that  the  defendant  has  fully  administered  to  that  time  ^.  If  the 
plaintiff  takes  issue  on  the  plea  of  piene  administravilj  and  it 
be  found  against  him,  he  cannot  have  judgment  of  assets 
quando  *. 

SECTION  XVII. 

ADMINISTRATION   BOND. 

Thb  Statute  ftl  Hen.  VIII.  c.  5.  s.  S,  directs  the  ordinary 
to  grant  administration,  "taking  surety  of  him  or  them,  to 
whom  shsdl  be  made  such  commission ;"  and  the  statute  29  &  23 
Car.  II.  c.  10.  8.  1.  further  provides  **  that  all  ordinaries,  eccle- 
siastical judges,  &c.,  shall,  upon  granting  administration,  take 
sufficient  bonds,  with  two  or  more  sureties,  of  the  persons  ap- 
pointed administrators,  in  the  name  of  the  ordinary,  with  con- 

*  Cos  ti.  Peaoock,  1  Hodges,  272.      dabt,  the  jndgmeat  is  final  in  the 
2  Soott,  12ft*     De  Tattett  «.  An-     first  instanoe. 

drade,  1  Ch.  028.  '  2  Saund.  219.  a. 

M  Ch.  PL  688.  '2  Saund.  217. 

*  Tidd,683.     If  the  acUon  be  in 
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didntktsKb  administrators  shall  make  a  true  inventory  of 

iJie  ^oodb  and  chattels  of  th^  deceased ;  and  shall  well  and 

ta^timmler  snch  goods  and  chattels  according  to  law,  and 

oBfifj  true  and  just  account  of  the  said  administration,  ScCp 

to  he  mdt,  and  shall  deliver  and  paj  unto  such  person  or 

fersountfeedfdj,  as  the  judge  of  the  court  in  which  ad- 

iwnisfiitiaD  iras  granted,  by  his  decree  or  sentence  shall  ap- 

pokt,  all  the  rest  and  residue  of  such  goods  and  chattels  as 

M  be  fiwnd  remaining  on  the  said  administrator's  account, 

the  saaie  being  first  examined  and  allowed  by  the  said  judge/' 

&c 

K  the  bond  given  to  the  ordinary  under  this  statute  has  been  Acdon  on 
Maud,  the  parties  desirous  of  enforcing  it  against  the  sure- 
ties Bffist  apply  to  the  ecclesiastical  court  to  pronounce  it  for* 
fetfd,  is  order  to  its  being  put  in  suit.     It  seems  that  the  next 
of  kia  or  a  creditor  may  sue  on  such  bond  in  the  name  of  the 
vdioaiy,  and  the  court  of  King's  Bench  will  direct  the  ordinary 
to  permit  his  name  to  be  used,  in  an  action  thereon,  on  the  ap- 
^^o^  of  a  party  properly  entitled  *.     It  may  be  assigned  as 
a  breach  in  an  action  on  the  bond,  that  the  administrator  has 
w  ddiiered  a  true  and  perfect  inventory  \  or  that  he  has  not 
■ndeatmeand  just  account  ^ ;  and  either  of  these  breaches 
viH  be  iocorred  without  any  citation  \     But  it  is  no  breach  of 
^coodidons  of  such  bond  '*  to  refuse  to  distribute  among  the 
Btitof  kin,  the  surplus  of  the  intestate's  estate,  afler  payment 
^^bdj^&c.,  without  the  previous  decree  of  the  court  directing 
tiealaDBBtrator  to  do  so^    Nor  is  it  a  ground  of  forfeiture 
^tbe  administrator  has  not  paid  the  debts  of  the  intestate  '• 
"^^^  in  administrator  converted  assets  of  the  intestate  to  his 
^  ^1  and  beeame  a  bankrupt  before  he  had  exhibited  his 
B^eotory,  or  made  his  account,  and  the  ecclesiastical  court 
"^wged  bim  from  the  suit  there,  he  having  received  his  cer- 
^^  as  a  bankrupt;  the  court  of  Exchequer  held,  that  his 

AidibialM^  of  Ganterbary   v,  882. 
•^  Cowp.  141.     GrMDude  v.  *  I  Salk.  315. 

™Di  3  Atk.  24a  •  Canterbury  (Archbishop  of)  v. 

^GwoiBde  r.  Beoaon,  supra.  Ti^ipen,  8  B.  &  C.  151.  , 

Aithbiihi^  of    CanteEimry  v.         *  1  Salk.  316. 
^18rfk.316.  8.  P.  1  Lutw. 


1014  EZBCUTORS  AND  ABIOHISTRATOES.  [CBAP.  XU. 

malfeasance  in  conyerting  to  his  own  use  the  intestate^s  assets, 
was  a  breach  of  the  clause  of  the  condition  **  well  and  truly 
to  administer  "  them,  and  that  the  sureties  were  liable  for  the 
amount  of  the  assets  misapplied  *.  It  is  not  a  sufficient  answer 
to  the  assignment  of  a  breach  for  not  exhibiting  an  inventory 
on  a  certain  day,  "  that  there  was  no  court  on  that  day/*  The 
defendant  must  also  plead  that  he  was  ready,  &c. ;  for  he  must 
shew  that  he  had  done  all  that  could  be  done  on  his  side  to- 
wards a  perfect  performance  ^ ;  and  such  a  defence  must  be 
specially  pleaded  <'.  Where  the  creditors  of  the  intestate  brought 
an  action  against  the  sureties,  on  the  administration  bond, 
without  the  permission  of  the  archbishop,  and  upon  oyer  craved, 
the  Ecclesiastical  Court  refused  to  give  the  bond  to  the  plaintifi&; 
the  court  of  Common  Pleas  refused  an  application  that  an 
authenticated  copy  of  the  bond,  or  the  production  of  the  bond 
itself  in  the  Ecclesiastical  Court  to  the  attorney  of  the  defend- 
ants, should  be  a  sufficient  oyer;  as  the  granting  of  such  an 
application  would  deprive  the  Ecclesiastical  Court  of  its  juns- 
diction,  on  deciding  whether  the  action  should  be  brought  or 
not^  or  of  insisting  on  an  indemnity  ^. 


*  Canterbury  (Archbishop  of)  r.  *  Canterbury  (Aidibifhop  of)  r. 

Robertson,  1  C.  &  M.  691.    3  Tyr.  Robertson,  jupro. 

390.  '  Canterbury  (Archbishop  of)  c* 

^  Canterbury  (Archbishop  oO  v.  Tubb,  MSS.  C.  P.  £.  T.  1837* 
WiUis,  1  Salk.  172. 
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SECTION  I. 
OBSSITATIONS   ON    THE   STATUTE   29   CAR.    II.   C.    S, 

"ns cdebrated  statute,  the  provisions  of  which  have  been'  the 
KBDe  of  much  commendation  ^  is  said  to  have  been  the  joint 


'  Uti  KcUmgham  used  to  say  of  one  of  the  wisest  laws  in  our  sta^ 

■  stttate,  that  ^  every  Une  of  it  tnte  book.**     See    also  Chater    v. 

^vortkaiabsidy.**  Lord  Keeper  Becket,  ^  T.  R.  204.      Roberts  on 

*^fonrs  Ufe,  6jr  R,   North,   p.  the  Statute  of  Frauds,  Preface  xix. 

IB.  In  Chaplin  v.  Rogers,  1  East,  Evans's  Statutes,  Part  II.     Chitty'k 

HUd  rcRfoii  laid  that  'Mt  is  Statutes,  366. 

X  2 
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production  of  Sir  Mathew  Hale%  Lord  Nottingham  ^  Sir 
Leoline  Jenkins  S  and  the  Lord  Keeper  Guilford  ^.  The  ob- 
ject of  it  is,  the  prevention  of  perjury,  by  requiring  evidence 
in  writing  of  the  various  contracts  therein  mentioned.  It  does 
not  in  any  degree  affect  the  nature  of  the  contract,  or  dispense 
with  any  evidence  of  consideration  which  was  previously  re- 
quired. 

It  would  be  inconsistent  with  the  object  of  this  treatise  to 
discuss  the  different  clauses  of  this  statute.  Little  more,  there- 
fore, is  proposed,  than  to  refer  briefly  to  those  provisions  of 
the  statute,  and  the  various  decisions  thereon,  which  fall  within 
the  design  of  this  work. 


SECTION  II. 


SECTIONS    1    AND   2. LEASES. 

Parol  leases  Bt  sect.  1,  for  the  prevention  of  .many  fraudulent  practices, 
which  arc  commonly  endeavoured  to  be  upheld  by  perjury  and 
subornation  of  perjury,  it  is  enacted,  "  that  all  leases,  estates, 
interests  of  freehold,  or  term  of  years,  or  any  uncertain  in- 
terest of,  in,  to,  or  out  of  any  messuages,  manors,  lands,  tene- 
ments, or  hereditaments,  made  or  created  by  livery  and  seisin 
only>  or  by  parol,  and  not  put  in  writing,  and  signed  by  the 


of  interests 
in  land  to 
be  deemed 
leases  at 
wiU. 


*  This  statute  is  said  to  have  been 
drawn  by  Lord  Haley  per  Ld.  Ellen- 
boroughy  C.  J.,  in  Wain  r.  WarU 
ter,  5  East,  17*  But  in  Wyndham 
r.  Chetwynd,  1  Burr.  418,  Lord 
Mansfield,  expressed  a  doubt  of  this. 
And  in  Ruffhead's  Edition  of  the 
Statutes,  it  is  said,  that  it  is  scarcely 
probable  that  Lord  Hale  drew  it, 
because  tlie  statute  was  not  passed 
until  after  his  death  in  1676. 

^  See  Ash  r.  Abdy,  3  Swans.  664. 
"^  See  Wynn*s  Life  of  Sir  Leol. 
Jenkins,  Vol.  I.  p.  3. 

*  The  Lord  Keeper  Guilfardhad 
also  a  great  share  in  penning  this 


statute*  as  well  as  Sir  Matthev 
Halej  1  Ch.  Stat.  366.  The  Ian- 
guage  and  composition  of  the  act 
have  certainly  no  claim  to  particu- 
lar commendation.  Next  to  those 
acts  relating  to  the  settlement  of 
the  poor,  it  has  been  productive  of 
more  litigation  in  settling  its  oon- 
stmction,  than  any  in  the  whde 
range  of  the  statutes.  It  was  stated 
by  Mr.  Barrington,  forty  yean  sgo, 
to  be  a  common  notion  in  West- 
minster Hall,  that  it  had  not  been 
explained  at  a  less  expense  than 
100,00<V.  Id. 
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pudesaonkingor  creating  the  same,  or  their  agents,  there- 
imtoltfikfif  authorized  hj  writrng^  shall  have  the  force  and 
eilef  onetsei,  or  estates  only  at  m//,  and  shall  not,  either  in 
iarare^nitj,  be  deemed  or  taken  to  have  any  other  or  greater 
Urn  or  effect ;  any  consideration  for  making  any  such  parol 
leues,  or  estates,  to  the  contrary  notwithstanding." 
Sect  2.  excepts  from  the  operation  of  the  preceding  enact-  Except 
ffient,  '^iQleaaes  not  exceeding  the  term  of  three  years  from  exceeding 
d«  Baking  thereof^  whereupon  the  rent  reserved  to  the  land-  J®*®™* 
lord  doiiog  such  term  shall  amount  unto  two  third  parts,  at  the  yean, 
least,  of  the  foil  improved  value  of  the  thing  demised." 
it  las  been  held,  that  a  parol  agreement  respecting  an  ease-  An  agree- 
fflrat  in  the  land  of  another,  is  not  within  the  meaning  of  the  ™®^^' 
^  section ;  as  where  the  defendant  agreed,  by  parole  that  the  ment  is  not 
J^uS  iJiould  have  the  liberty  of  stacking  coals  upon  a  close  statute. 
Wloogiog  to  him  for  seven  years,  and  that  during  that  period 
the  plaintiff  should  have  the  sole  use  of  that  part  of  the'  close ; 
M,  that  the  agreement  was  binding,  for  as  it  was  for  an  ease- 
Demodj,  aod  not  for  an  interest  in  land,  it  did  not  amount  to 
^haeK    The  purchase  of  a  standing  crop  of  growing  grass  is  Crop  of 
wt  within  the  first  section  ;  for  construing  the  first  section  by  the  ^^"* 
icc<»d,  it  meant  to  vacate  parol  leases  conveying  a  greater  in- 
leiest  in  land  than  for  a  term  of  three  years,  and  upon  which 
*ii«  is  reserved^. 

^^^  the  statute  says  that  interests  of  freehold,  or  terms  A  lease  for 
^^  yean  created  by  parol,  shall  have  the  force  and  effect  of  Sbroeyeara 
^^>^or  esutes  at  will  only,  yet  it  has  been  held  that  a  lease  ^^  ^^m 
vf  parol,  though  for  more  than  three  years,  will  enure  as  a  nancy  from 
•fuancy  from  year  to  year ;  the  yearly  tenancy  commencing  on  y®"  *® 


•  Woode.  Lake,  Say.  3.  Webb 
'^«enumitr,  Palin.  71.  Bat  in 
^h»  r.  Shippam,  5  B.  &  G.  221, 
=  *»  deddfid  that  a  freehold  eaae- 
ttt  in  the  land  of  another,  ooold 
ot  be  oeated  without  deed  ;  and 
^  ooart  add,  in  reference  to  the 
^ecaaei,  that  the  objection  that 
tc  ri^t  lay  in  grant,  and  there- 
^eamU  not  pan,  was  not  taken. 


See  also  Fentiman  v.  Smith,  4  East, 
107*  Harrison  v.  Parker,  6  East, 
154.  In  the  former  case,  it  was 
held  that  a  title  to  have  water 
Bow  in  a  tunnel  over  the  plaintiff's 
land,  could  not  pass  by  parol  license 
without  deed. 

^  Crosby  v.  Wadsworth,  6  East, 
G02.  But  it  is  within  the  4th  sec- 
tion.   Id. 
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the  same  day  with  the  parol  lease,  and  that  it  will  require  a 
regular  notice  to  determine  the  interest,  as  in  other  simibr 
holdings  K    Where  there  was  a  parol  agreement  for  a  lease 
for  seven  years,  the  tenant  to  enter  at  Lady-day  and  quit  at 
Candlemas ;  it  was  held,  that  the  landlord  could  not  eject  hini> 
except  at  Candlemas,  for  though  by  the  statute  the  lease  was 
void  as  to  the  period  of  its  duration,  yet  it  would  regulate  the 
terms  on  which  the  tenancy  subsisted  in  other  respects^.' 
From  what       A  lease  for  three  years,  to  be  valid  without  writing,  must  be 
f*^  *i8to*^   computed  from  the  day  of  the  agreement,  and  not  from  a  future 
be  com-        day  ^.    But  a  lease  by  parol,  to  commence  at  a  future  day, 
^     '  for  less  than  three   years  from  the  time  of  making  it,  is 

good  \    Thus  a  lease  by  parol  for  a  year  and  an  half,  to  com- 
mence after  the  expiration  of  a  lease  which  wants  a  y^r 
of  expiring,  is  good,  for  it  does  not  exceed  three  years  from 
A  verbal       the  making®.     A  verbal  agreement  to  take  ready  fiiniished 
two  or  lo^S^gs  ^OT  two  or  three  years  is  valid  as  a  lease  for  not  ex- 

three  years    ceeding  three  years'.     A  letting,  without  reference  to  time, 
18  flood. 

creates  a  strict  tenancy  at  will  s. 

Agreement       Where  a  party  enters  under  a  mere  agreement  for  a  future 
^Ni^futupe  ig^g^  ^^  jg  ^  tenant  at  will  only;  if  he  ^y  a  yearly  rent  he 

becomes  a  tenant  from  year  to  year,  such  tenancy  being  deter- 
minable on  the  execution  of  the  lease  according  to  the  agree- 
ment. And  though  no  rent  be  paid,  the  relation  of  landlord 
and  tenant  subsists,  the  party  having  entered  with  a  view  to  a 
lease,  and  not  with  a  view  to  a  purchase  ^. 
Indorse-  An  indorsement  on  the  draft  of  a  lease,  signed  by  the  lessee, 

^^dradft  of  ^^^  requesting  the  lessor  to  let  the  premises  to  some  other  per- 
a  lease,         son,  as  it  would  be  inconvenient  for  him,  the  lessee,  to  perform 
fident.    '     ^^  agreement  respecting  them,  was  held  sufficient  to  satisfy 
the  statute,  for  it  was  a  writing  under  his  hand  expressing  that 
he  had  entered  into  the  agreement,  and  it  was  not  necessary 


'  Clayton  i;.  Blakey,  8  T.  R.  3.  '  Edge  v.  Stafford,  1   C.  &  J- 

**  Doe  r.  Bell,  5  T.  R.  471.  391. 

'  Rawlins  r.  Turner,  I  Ld,  Raym.         '  Richardson    r.    Langridge,    4 

736.  Taunt.  12a 
<J  Rylcy  V.  Hick*,  1  Stra.  661.  »»  2  Stark.  Ev.  342.      See  anU. 

*  B.  N.  r.  173.  SbSyetaeq. 
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tbtkMd  be  contemponmeous  with  the  agreement,  if  it 
vnadflfttd  by  him  at  any  time*. 


SECTION  III. 

ASSIGNMENT   OB   SUBBEKDEB   OF   TITLE. 

Bt  sect  5.  "no  leases,  estates,  or  interests,  either  of  freehold  or  Aasign. 
t«m  of  jeais,  or  any  uncertain  interest,  not  heing  copyhold  or  loneoder 
astamj  kiierest^  of,  in,  to,  or  out  of,  any  messuages,  manors,  pf  u^terait 
ia^  ttoemeats,  or  hertdUamenU^  shall  be  amgnedf  grantedt  be  in  writ- 
ormrrmdered,  unless  it  be  by  deed  or  note  in  writing  signed  '^' 
^t[K  party  so  assigning,  granting,  or  surrendering  the  same, 
or  dieir  sgents  thereunto  lawfully  authorized  by  writing,  or 
%  act  and  operation  of  law." 

It  has  been  held,  that  the  assignment  of  a  parol  lease  firom  Parol  kaae 
jes  to  year  was  Toid,  under  this  section,  unless  made  in  toyeu!^ 
voting  ^ ;  aod  that  a  parol  agreement  between  the  landlord 
a^  tenant,  to  determine  such  tenancy  in  the  middle  of  the 
^irtei  was  not  binding,  or  a  sufficient  surrender  of  the  te- 
•ancj,  though  the  tenant  did  quit  according  to  the  agreement  <'. 
^i^ boA parties  act  on  such  notice,  that  is,  if  the  tenant^ 
f^t,  and  the  landlord  takes  possession,  it  operates  as  a  deter* 
*wiflD  of  the  tenancy  *. 

Tk  Boere  cancelling  a  lease  is  not  a  sufficient  surrender  of  Wbat  is  a 
u»  tern  thereby  created  *.  But  where  a  mortgagee  wrote  on  mrj^er. 
t&eoarigage-deed,  "  received  of  A,  B.  for  principal  and  in- 
^^^^  aod  1  do  release  and  discharge  the  within  premises  from 
Iktenn  of  500  years;"  it  was  held  to  be  a  sufficient  sur^ 
^er ;  for,  at  common  law,  a  lease  by  deed  might  be  surren- 
F^  by  parol,  and  the  statute  only  required  that  the  surrender 
Md  be  in  writing '. 

'Shippey    v.  Deirison,  5  Esp.  '  Whitehead  v.  Clifford,  5  Taunt. 

^  518.     Grimman  v.  hegge^  8  B.  &  C. 

-  Botting  V.  Martin,   1  Campb.  324. 

'^  *  Roe  0.  the  Archbishop  of  York, 

'  MoUett  9.  Brayne,  2  Campb.  6  East,  86.    Doe  v.  Thomaa,  9  B.  & 

^    Thompion  v.  Wilson,  2  Stark.  C.  299.     Wootley  v,  Gregory,  2  Y. 

79.    Johnstone  v.  Hudlestone,  4  &  J.  636. 

^  &  C.  922.  f  Farmer  v.  Rogers,  2  Wils.  26. 
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Snbttitu- 
tion  of  one 
tenant  for 
another. 


The  taking  a  new  lease  by  parol,  to  eominenoe  duiiog  the 
existence  of  a  former  demise,  operates  as  a  surrender  of  the 
old  one  *.  If  a  lessee  for  years  accept  a  new  lease  by  pare], 
when  the  first  lease  was  by  indenture,  it  operates  as  a  surren- 
der in  law  \  A  verbal  agreement  to  lease  a  ferry  for  a  year 
may  be  put  an  end  to  by  a  Yerbal  agreement  before  the  ex- 
piration of  the  year  ®.  A  mere  agreement  for  an  increase  of 
rent  in  the  middle  of  the  year  creates  a  new  tenancy^. 
Where  A.,  by  parol,  let  a  house  to  JB.,  who  under-let  it  to  C, 
and  then  A,^  with  B,*s  assent,  accepted  C.  as  his  tenant,  and 
received  rent  from  him,  it  was  held  to  be  a  surrender  by  <^pe- 
ration  of  law  *• 

There  are  many  cases  in  which  it  has  been  decided,  dut 
where  one  tenant  is  substituted  for  another  by  the  consent  of 
all  the  parties,  it  operates  as  a  surrender  in  law  ^  But  there 
must  be  a  dear  substitution,  and  acceptance  by  the  landlord 
of  the  new  tenant,  and  merger  of  the  old  tenant's  interest; 
and  though  taking  rent  from  the  new  occupier  is  evidence  of 
these  facts,  it  is  not  conclusive  s. 

^.,  the  tenant  of  a  house,  three  cottages,  and  a  stable  and 
yard,  let  at  an  entire  rent,  for  a  term  of  seven  years,  before  the 
expiration  of  the  term,  assigned  all  the  premises  to  JB.  for  the 
remainder  of  the  term,  the  house  and  cottages  being  in  the 
possession  of  under-tenants,  and  the  stable  and  yard  in  that  of 
A. ;  the  landlord  accepted  a  sum  of  money  as  rent  up  to  the 
day  of  the  assignment,  which  was  in  the  middle  of  the  quarter. 
B,  took  possession  of  the  yard  and  stable  only;  the  occu- 
piers of  the  cottages  having  left  them  afler  the  assignment,  and 
before  the  expiration  of  the  term,  the  landlord  re-let  them ; 
A.  paid  no  rent  afler  the  assignment,  but  the  landlord  received 
rent  from  the  under-tenants ;   before    the  expiration  of  the 


*  Hamerton  v.  Stead,  3  B.  &  G. 
47a  SeeWhitcherv.Hall,6B.  & 
C.  269. 

^  Com.  Dig.  Sorrender,  1.  See  1 
Saund.  230.  b. 

*  Peter  v.  Kendal,  6  B.  &  C. 
703. 

'  Doe  0.  Kendrick,  Ad.  Eject. 
129. 


*  Thomas  0.  Cooke,  2  B.  &  A. 
119.    2  Stark.  408. 

'  See  Walls  v.  Atcheson,  3  Bing. 
462.  Mathews  r.  Sewell,  8  Taunt. 
270.  Stone  o.  Whiting,  2  Stadi. 
235.  Phippe  t;.  Sculthoipe,  1  B.  & 
A.  50. 

s  Graham  r.  Whicbelo,  I  C&M. 
188. 


sicn.]  sxcnoH  it.  1021 

teniiftlKiaiAnd  advertised  the  whole  of  the  premiBes  to  be 

let  orsoU:  ield,  that  this  was  a  surrender  by  operation  of  law 

of  altkpreiDBes^    So  where  the  plaintiff  was  tenant  to  A. 

ofm  Am ;  K.  was  tenant  to  B.  of  another  dose ;  the  plaintiff 

ad  L  Tcrbally  agreed  to  exchange  their  holdings ;    *'  the 

fimdS  to  have  B/s  land,  and  pay  iT.'s  rent ;  K.  to  have  A.*b 

hod  and  pty  plaintiff's  rent."    On  the  same  day  each  took 

posMssioQ  of  die  other's  land.     JT.  undertook  to  conununicate 

tkdr  bagain  to  C,  who  was  the  agent  of  both  A.  and  B. ; 

bedidaooonlingly,  some  days  afterwards,  communicate  it  to  him, 

afid  C  expressed  his  concurrence ;  held,  that  this  was  evidence 

to  go  to  die  jury  of  a  surrender  by  K.  to  B.  of  his  interest  in 

K'idtmK    A.  demises  to  JR.,  who  under-lets  to  C    In  the 

niddk  of  both  terms  it  is  agreed  between  A.  and  B.,  that 

B.'$  tenancy  shall  cease,  and  between  A.  and  C,  that  C  shall 

Ud  under  A.  for  a  longer  term ;  this  arrangement  enures  as  a 

BorpeDder  from  B.  to  A.,  and  a  new  demise  from  A,  to  C.^ 

But  where  a  yearly  tenant  agreed,  by  parol,  with  his  land- 
lord to  quit,  without  giving  due  notice,  and  the  premises  were 
i^kt  by  aaction,  at  which  the  tenant  attended  and  bid,  but  the 
ttv  tenant  was  not  let  into  possession,  as  the  old  tenant  re- 
ktd  to  quit ;  held,  that  it  did  not  amount  to  a  surrender  by 
^pmtioo  of  law  ^.  Unless  there  be  a  written  demise  to  the 
M*  tenant,  or  he  takes  possession,  there  is  no  surrender  of  the 
pft>rtaancy«. 


SECTION  IV. 


K.  4.  enacts  **  that  no  action  shall  be  brought  whereby  to  charge 
^txecutor  or  adminutraior  upon  any  special  promise  to  answer 
un^es  out  of  his  own  estate,  or  whereby  to  charge  the  de- 
odant  upon  any  special  promue  to  answer  for  the  debt,  de- 


*  Reere  v.  Bird,  1  G.  M.  &  R.  31.  292.     1  AdoL  &  EUit,  136. 

^•<(12.  '  Hnddlestone   v.    Johnston,    1 

^  Beca  «.  Wmiams^^  C.  M.  &  R.  M'CleL  &  Y.  141. 

n*   ITjr.  &G.  S3.   10ale,332.  '  Taylor  r.  Chapman,  Peake,  Add. 

'  Rex  v.  Baobory,  3  Ner.  &  AL  19. 
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fkulty  or  miscarriage  of  another  person,  or  to  charge  any  per- 
son upon  any  agreement  made  upon  consideration  of  marriage ; 
or  upcm  any  contract  or  sale  of  lands,  tenements,  or  heredita- 
ments, or  any  interest  in,  or  concerning  ihem ;  or  upon  any 
agreement  that  is  not  to  he  performed  within  the  space  of  one 
year  firom  the  making  thereof;  unless  the  agreement  upon 
which  such  action  shall  he  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him  Uw- 
fully  authorized." 


SECTION  V. 

PBOMISB    BT   AN   BXBCUTOB. 


A  promiM    A  PBOMiSE,  to  render  an  executor  or  administrator  personally 
mtwm^'    liable  for  the  debt  of  the  testator  or  intestate,  must  be  in 
adminU-       writing,  and  signed  by  him ;  and  if  there  be  no  assets,  such 
pay  the        promise,  even  though  reduced  into  writing,  is  but  nudwn  pac- 
A^t^LA^^  *««>  unless  it  be  founded  on  a  sufficient  consideration.    The 
render  him   common  law  requires  that  there  should  be  a  sufficient  considera- 
UaU^m^t  ^'^°  ^^  support  the  promise,  and  the  statute  adds  a  little  further 
be  in  writ-    requisite,  namely,  that  the  promise  should  be  in  writing  *. 
Conndera-        ^^^  leading  case  on  this  subject  is  Rann  v,  Hughes,  which 
tion  for  the  was  an  action  of  assumpsit  against  an  administratrix,  on  a  pro- 
mise made  by  her  to  pay  the  debt  of  the  intestate,  after  verdict 
for  the  plaintiff,  ijipon  which  judgment  was  entered  against  the 
defendant,  de  bonis  propriis,  which  was  reversed  in  the  Ex- 
chequer chamber ;    and  on  a  writ  of  error  in  the  House  of 
Lordsj  the  judges  having  been  consulted,  gave  their  unani- 
mous opinion  that  the  defendant  was  not  liable ;    as   there 
was  no  sufficient  consideration  to  support  the  demand  against 
her  in  her  personal  capacity,  for  she  derived  no  advantage 
or  convenience  from  the  promise  which  she   made,  it  being 
a  promise  generally  to  pay  upon  request  what  she  was  liable 
to  pay  upon  request  in  another  right ;  and  though  the  pro- 


'  1  Saimd.2il. 
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mic  w  ndooed  into  writuig,  (which  might  be  presumed 

ikam&tf)  jet  that  did  not  obviate  the  objecti<m  of  nudum 

fmkm;  ks  by  the  law  of  Enghmd  all  contracts  which  are 

^  Bse/f  written,  and  not  specialties,  require  a  consideration  to 

sapport  diea,  and  the  statute  of  frauds  did  not  take  away  the 

aeeesnty  of  a  consideration  in  this  case ;  the  statute  was  made 

ibr  the  relief  of  personal  representatives,  and  others,  and  did 

oot  kitoMl  to  draw  them  further  than  by  the  common  law  they 

«atc^gclble^ 


SECTION  VI. 

m}mi  TO  AXSWER   FOB   THE   DEBT,  DEFAULT,  OB   MI8CARBIA6E 

OF   AKOTHEB. 

* 

A  noMisi  to  pay  the  debt  of  another^  or  a  demand  for  which  a  coUateral 
«otl»er  is  liable,  is  not  binding  unless  it  be  in  writing ;  but  to  ^^JK^u^v 
^  a  caie  within  the  statute,  and  render  the  promise  void  the  debt  cl 
fer  vant  of  writing,  there  must  be  a  debt  or  legal  liability  on  mus^  \^  '^ 
tliejart  of  the  third  party,  and  the  defendant's  engagement  writing. 
m&t  be  ooUateral ;  for  if  credit  be  given  to  the  defendant  only^ 
aod  the  third  party  be  not  at  all  trusted,  the  statute  does  not 
ipply. 

^W  the  plaintiff  was  induced  to  send  goods  to  another  in 
^^VDce  of  the  defendant's  saying,  "  if  you  do  not  know 
liioifOQkoow  me,  and  I  will  see  you  paid;  "  held  a  collateral 
pn)eRse>,aDd  therefore  void,  not  being  in  writing  *>.  So  where 
^  deibdant  undertook  that  if  the  plaintiff  would  lend  his 
^  to  /.  S,y  the  latter  would  re-deliver  it «.  So  where  the 
^rfendant  said,  "  I  will  pay  you  if/.  S.  will  not,"  and  the  goods 
'^  ofterwards  delivered  \  So  where  the  defendant  said, 
'fou  may  send  the  goods  to  A.,  and  I  will  take  care  that  the 
■i^y  shall  be  paid  at  the  time/'  and  it  appeared  that  the 
tlaintiff  had  sent  a  bill  of  parcels  to  A,^  charging  him  as  the 

'  Rann   v.    Hnghte,    7    T.    R.         ""  Buckmyre  «.  DarnaU,   2  Lord 
^-  n-  Raym.  1086.    Salk.  2?. 

*  Mauon  p.  Wharam,   2  T.  R.         *  Jones  r.  Cooper,  Cowp.  227- 


1024  THE   STATUTB   AOAIH8T  VKA17B8.  [cHAP.  Xm. 

debtor,  and  had  writen  a  letter  to  the  defendant  terming  the 
promise  a  guarantee ;  held  to  be  within  the  statute*. 

So  a  promise  by  the  indorser  of  an  unpaid  note  to  indemnify 
the  holder,  if  he  will  proceed  to  enforce  payment  against  the 
other  parties,  is  within  the  statute  \  Where  the  plaintiff  sup- 
plied clothes  to  the  crew  of  a  ship,  on  a  promise  made  by  the 
lieutenant  (the  defendant)  "to  see  him  paid  at  pay-table;" 
held  a  collateral  engagement,  for  from  the  nature  of  the  case, 
the  probability  was  that  the  plaintiff  relied  on  the  power  of  the 
defendant  over  the  fund  out  of  which  the  men*s  wages  were  to 
be  paid,  and  gave  credit  to  that  fund  rather  than  to  the  de- 
fendant <^. 
An  original  Where  the  defendant,  in  consideration  that  the  plaintiff  would 
takinf  discharge  out  of  custody  a  person  taken  on  a  ca,  so.  at  the  suit 

need  not  be  of  the  plainti£^  promised  to  pay  the  debt  on  a  certain  day,  or 
in  writuiiF* 

render  that  person ;  held  that  the  promise  was  not  within  the 

statute,  for  the  plaintiff's  consent  to  discharge  the  debtor  out 
of  custody  operated  as  an  extinguishment  of  the  debt,  the  pro- 
mise therefore  by  the  defendant  was  not  a  collateral,  but  an  ori- 
ginal promise,  the  consideration  for  which  was  the  discharge  of 
Promifle  to    the  debt  ^.     So  where  plaintiff  at  the  defendant's  request  ad- 
debt^an     ^^mced  some  money  to  pay  workmen  who  had  been  employed 
infant,  in  the  garden  of  an  infant,  it  was  held  the  undertaking  of  the 

in  writing,  defendant  was  not  within  the  statute,  for  it  was  not  a  collateral, 
but  an  original  promise,  as  the  infant  could  not  be  liable  for  the 
debt  *^,  A  promise  by  the  defendant  to  execute  a  bail  bond  on 
a  writ  to  be  sued  out  against  ^.,  in  consideration  of  the  plain- 
tiff forbearing  to  arrest  ^.,  on  a  writ  already  sued  out,  is  not  a 
promise  to  answer  for  the  debt  of  another,  and  need  not  be 
in  writing  f. 
If  the  third  So  where  the  plaintiff  brought  an  action  of  assault  against  a 
^^^  third  party,  and  the  defendant,  in  consideration  that  the  plaintiff 

*  Rains  v.  Storry,  3  C.  &  P.  181.  297. 

k  Winckworth  v.  Mills,    2  Esp.  *  Harris  v.  Hnntbach,   1  Bnrr. 

484.  373. 

*=  Keate  v.  Temple,  1  B.  &  P.  '  Jarmln  o.  AJgar,  2  C.  &  P.  249. 

168.  R.  &  M.  348. 

d  Goodman  v.  Chase,  1  B.  &  A. 
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voold  ffitUraw  the  record  and  not  proceed  to  trial,  promised  debtor,  the 

to  jij)a  SOL  and  the  costs  of  the  suit ;  held  not  to  be  within  ^^^^t  be 

tlieieiia(f,aod  that  the  defendant  was  liable,  though  the  pro-  in  writing. 

lose  ns  not  in  writing ;  for  the  third  party  was  not  a  debtor, 

6e  aase  wu  not  tried,  and  he  did  not  appear  to  be  guilty  of 

aj  de^ult  or  miscarriage ;  there  might  have  been  a  verdict  for 

fiiiD  if  tbe  cause  had  been  tried ;  it  was  an  original  promise, 

limiM  00  a  new  consideration  K    But  where  A.  had  ridden 

the  plaintiff's  horse  without  his  leave,  and  thereby  caused  his 

^eAitvaaheldy  that  a  promise  by  the  defendant  to  pay  the 

P^«o^  the  damage  which  he  had  sustained  in  consideration  of 

tliephiBtiff  forbearing  to  sue  A.  was  void,  not  being  in  writing. 

"The  case  of  Reid  9.  Nash,"  said  Abbott,  C.  J.,  "  is  very  dis- 

(fl^gvebable  from  this  ;  for  there  it  did  not  appear  that  the  de- 

lecdant  had  ever  committed  the  assault,  or  that  he  had  ever 

beta  liable  in  damages,  and  the.  case  was  expressly  decided 

M  tile  groond  that  it  was  an  original,  and  not  a  collateral  pro- 

Oiise.   But  the  wrongful  riding  the  horse  of  another  without  his 

kare  aod  license,  and  thereby  causing  his  death,  is  clearly  an 

act  for  which  the  party  is  responsible  in  damages,  and  therefore 

^  within  the  meaning  of  the  word  <  miscarriage.'  "  ^ 

If  credit  be  given  to  the  defendant  only,  and  a  third  party  be 

^  It  all  responsible,  the  statute  does  not  apply,  and  the  de- 

^^t  is  liable  on  a  parol  undertaking,  even  though  the  debt        ' 

of  uMher  be  the  subject  matter  thereof. 

Ai  wiiere  A,  undertook  to  complete  certain  work  in  the  de<-  Wbere  cre- 

^«ada«'s  bouse,  but  was  unable  to  procure  timber,  whereupon  ^J^^^ 

lof  piimtiff  sup{died  the  timber  on  the  defendant's  undertaking  fendant 

"to  pay  him  out  of  the  money  which  he  had  to  pay  A.,  pro-  JtatutedocB 

not  apply. 


'  Read  p.  Nash,  1  Wils.  305. 

^  KuiiuuD  V,  Marter,  2  B.  &  A. 
(1^  Se«  a  very  able  oomment  on 
*«*  CMttin  1  Saund.  211.  b.  6th 
^  n^berein  it  is  contended  that 
w  r.  Na«h  has  been  oTemiled 
f  Kiddiam  v.  Matter.  It  is  stated 
I  2  Stark.  £r.  344.  that  Reid  v. 
^b  wia  on  a  demurrer  to  a  deda- 
ttioa  wbicfa  did  not  allege  that  any 
■*Qlt  bad  been  committed ;  and 


Wilmot^  J.,  observed  in  3  Burr. 
1690,  .that  the  defendant  was  him- 
self ongmaHy  liable,  and  that  it  was 
not  a  promise  to  pay  the  debt  of 
another.  However  difficult  it  may 
be  to  reconcile  these  decisions,  with 
reference  to  the  particular  facts  of 
each  case,  yet  the  general  distinci 
tion  between  an  original  and  a  col- 
lateral undertaking  was  admitted 
in  both. 
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tered  into  between  several  of  his  creditors  and  B.^  whereby  B. 
agreed  to  pay  tbe  creditors  10«.  in  the  pound  in  satisfiiction  of 
their  debts,  which  they  agreed  to  accept,  and  to  assign  their 
debts  to  B. ;  held,  that  this  was  not  a  collateral  undertaking, 
but  an  origmal  contract  to  purchase  the  debt\ 

Where  the  defendant  sent  the  carriages  of  a  third  person  to  the 
plaintiff  to  be  repaired,  and  after  they  were  repaired  they  were 
delivered  according  to  the  defendant's  order,  and  on  his  promising 
to  pay  for  the  repairs,  but  the  bill  was  headed  by  the  plaintiff  to 
the  third  person.  Lord  EULon^  C.  J.,  held  that  the  case  was  not 
within  the  statute,  because  the  plaintiff  had  a  lien  on  the  car- 
riages, with  which  he  had  parted  at  the  defendant's  request  ^ 

So  where  the  plaintiff,  a  broker,  having  a  lien  on  certain 
policies  of  insurance  effected  for  his  principal,  for  whom  he  had 
given  his  acceptances,  the  defendant  promised  that  he  would 
provide  for  the  payment  of  those  acceptances  as  they  became 
due,  upon  tbe  pUuntiff^'s  giving  up  to  him  such  policies  in  order 
that  he  might  collect  for  the  principal  the  money  due  thereon 
from  the  underwriters,  which  was  accordingly  done,  and  the 
money  was  afterwards  received  by  the  defendant ;  held  not  to 
be  within  the  statute^. 

So,  where  the  plaintiff,  having  goods  in  his  possession  under 
an  absolute  bill  of  sale,  forebore  to  sell  them,  on  the  defendant's 

*  AnBtey  o.  Marden,  1  N.  R.  124.  326.  The  principle  of  this  and  si- 
Where  the  plaintiff,  an  occupier  milar  cases  seems  to  be  yery  dear ; 
of  land,  resisted  a  suit  by  the  vicar  the  plaintiff  had  a  right  to  retain 
for  tithes,  at  the  request  of  the  de-  the  policies,  and  if  the  defendant 
fendant,  who  promised  to  him  the  had  personally  undertaken  to  pay 
costs  which  he  should  thereby  incur;  him  a  sum  of  money  in  consider- 
held,  that  such  promise  was  not  ation  of  his  giving  up  the  poUdes, 
within  the  statute.  Adams  o.  Dan-  the  doing  so,  being  a  retinquishment 
sey,  6  Bing.  606.  of  an  advantage  by    the  plaintiff, 

^  Hoolditch  V.  3Iilne,  3  £sp.  86.  would  have  been  a  good  consider- 

See  1  Saund.  211.  o.  6  Ed. ;  where  ation  to  enforce  the  payment  of  the 

the  learned  editors  contend,  that  the  money.     2  Stark.  £v.  346.     In  1 

relinquishment  of  the  lien,  at  the  Saund.   211.  c  6th  Ed.,  it  is  ob- 

defendant's  request,  was   not   the  served  that  the  cases  of  Castling  r. 

true  ground  of  the  defendant's  lia-  Aubert,  and  Anstey  v.  Marden,  s\h 

bility ;    but  that  credit   had   been  pra^  were  decided  not  to  be  within 

given  to  him  only,  and  that  the  real  the  statute,  on  the  ground  that  there 

owner  of  the  carriages  was  not  at  alT  was  in  both  cases,  a  porchase  of  an 

liable.  interest,  not  a  mere  undartakiog  to 

*  Gaatling  o.    Aubert,   2   East,  pay  the  debt  of  another. 
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undemk^topay  the  debt;  held  not  to  be  within  the  statute, 
aad  dot  t&e  defendant  was  liable,  though  his  undertaking  was 

Vkrea  broker,  being  employed  to  sell  the  goods  of  an  in- 
afrest  ibr  the  benefit  of  his  creditors,  gave  a  parol  promise  to 
prtbe  rest  is  arrear  to  the  landlord,  if  he  refrained  from  dis- 
mioing,  whicb  be  threatened  to  do ;  held  not  to  be  within  the 
itatnte,  ibr,  as  the  landlord  might  have  immediately  enforced 
thedknss,  be  had  a  lien  on  the  goods,  the  parting  with  which 
^  a  good  ooosideration.     Le  Blanc,  J.,  said,  "  this  is  a  case 
iriieietflBQ  having  a  fund  in  his  hands  which  was  adequate  to 
^  &Atrgd  of  certain  incumbrances ;  another  party  under- 
lay ibt  if  that  were  delivered  up  to  him,  he  would  take  it 
v^  the  locnmbranoes.    This,  therefore,  has  no  relation  to  the 
rotate  of  frands."    Askion^  J.,  considered  the  goods  as  the 
^^)  and  therefore  that  the  promise  was  not  to  pay  the  debt 
of  aoother,  bnt  the  debt  for  which  the  goods  were  liable,  of 
^^  goods  the  defendant  was  the  owner  \     So,  where  the 
|ihiotiff  baring  distrained  the  goods  of  his  tenant  for  rent  ar- 
Kv^defirered  them  to  the  defendants  to  be  8old>  on  their  under- 
tiku^  to  pay  him  the  rent  for  which  the  distress  was  made ; 
Wd,  00  the  authority  of  the  preceding  case,  not  to  be  a  promise 
10  pay  the  debt  of  another ;  for  after  the  plaintiff  had  distrained, 
ivtoiaiu  was  no  longer  indebted;  consequently,  when  the  pro- 
■^  tai  made,  there  was  no  debt  owing  from  the  tenant.    The 
vdemkng  of  the  defendants,  therefore,  was  an  original  and 
M I  coIUteral  undertaking  ^. 

i^re  the  defendant,  an  auctioneer,  being  about  to  sell  goods 
"^prnnitet,  the  landlord  of  which  applied  for  rent  which  was 
t  vrear,  saying  it  pras  better  to  apply  than  to  distrain ;  and 


'  Barren  «.  TnuielL  4  Taunt. 
I 

^  ViOiiint «.  Lqicr,  2  Wils.  908. 
krr.  188L  In  this  caw  "^  then 
i  ft  pover  of  immediate  distreia, 
iaa  intention  to  enforce  it ;  and 
^  tbe  jndgei  mosc  be  nnder^ 
•d  to  bate  ooDsidered  that  power 
Kpiiralem  to  an  actnal  diatreii.*' 
*  J^ort  Tenkrtim,  C.  J.,  in  Tbo- 
VOL,  u. 


mas  V.  Williams,  10  B.  &  C.  ^70. 

""  EdwardR  r.  Kelly,  6  M.  &  8. 
304.  Where  the  pUintiff,  at  th« 
request  of  the  defendant,  became  a 
co-surety  with  him  in  an  indemnity 
bond,  to  a  third  person,  on  the  de- 
fendant's promise  to  save  him  harm- 
leM ;  held,  that  tlie  promise  was  not 
within  the  statute.  Thomas  v. 
Cooke,  8  B.  &  C.  728. 
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the  defendant  said,  *<  you  shsU  be  paid,  my  clerk  shall  bri 

you  the  money;"  held,  not  within  the  statute*.  Where  the  < 

fendant  in  consideration  for  rent  undertook  to  pay  the  sum  i 

for  rent,  out  of  the  sale  of  the  produce  of  the  effects;  held 

positive  engagement  to  pay  if  the  goods  were  sufficient,  s 

that  the  plaintiff  was  entitled  to  recoveri  on  proof  that  the  go( 

produced  the  amount  of  the  rent  \ 

If  a  pro-  But  where  the  defendant  (an  auctioneer)  was  about  to  sel 

^|!^^^^"  tenant's  effects  in  August,  and  the  plaintiff  (the  landlord)  t 

▼md  in         him  that  there  would  be  nearly  a  year's  rent  due  at  the  Midu 

part,  not 

hdng  in       nuis  following^  and  that  unless  he,  the  defendant,  promised 

il"aid^'  ^    ^^  ^"^  ^^  would  put  in  a  distress ;  the  defendant  theiii 

alti^gether,    consideration  that  the  plaintiff  would  not  distrain,  verbally  p 

p[^^  Q^    mised  to  pay  not  only  the  rent  then  due,  but  also  the  rent  t 

within  the    would  be  due  at  Michaelmas ;  held,  that  the  promise  to  pay 

accruing  rent  exceeded  the  consideration,  for  if  the  plain 

had  been  paid  the  rent  then  due,  he  could  have  sustained 

loss  by  the  sale  of  the  goods ;  it  was  nothing  more  than  a  p 

mise  to  pay  money  that  would  have  become  due  from  a  tl| 

person ;  it  was  therefore  within  the  words  of  the  statute,  i 

the  mischief  intended  to  be  remedied  thereby,  and  consequen 

void.    And  though  the  promise  to  pay  the  arrears  due  at  I 

time  might  have  been  good  if  confined  to  those  arrears,  j 

as  the  promise  was  entire,  and  in  its  commencement  void 

part,  it  was  void  altogether,  and  the  plaintiff  could  reco* 

nothing  ^.    **  There  is  no  case,"  said  Lord  TefUerden^  €.  Jm  ' 

which  the  promise  of  payment  has  gone  beymid  the  amooot 

the  right  vested  in  the  party  to  whom  the  promise  was  niade^ 

beyond  the  assumed  value  of  the  fund  out  of  which  the  (M 

ment  was  to  be  made.     In  Edwards  v.  Kelly,  die  landlord 

livered  the  goods  which  he  had  distrained  to  the  defendant 

be  sold,  in  consideration  of  his  promise  to  pay  the  rent  dae, 

which  the  distress  had  been  taken.     In  Castling  ti.  Aubert,  I 

plaintiff  gave  up  to  the  defendant  poUoies  of  insorsnce, 

which  the  plaintiff  had  a  lien,  to  secure  himself  against  hi 


*  Bampton  o.    Panlin,   4  Bfaig.  ^  Thonaio.  Wi]lima,10aJ 

264.  664.    SeeGlMMr«.B60kA,7T. 

»  Stephens  v.  PeU,  2  C.  &  M.  710.  201. 
4Tyr.  6. 
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wind  koD  the  frith  of  that  lien  had  aeeepted  for  the  accom- 

iBodibaiof  the  assured,  and  the  person  to  whom  he  delivered 

tkapntsed  to  discharge  the  hills,  and  give  to  the  plaintiff 

tkflDeDdemiiity  that  his  lien  afforded  him.     In  these  cases 

tk  jrauK  was  founded  on  a  new  consideration,  distinct  from 

ie  iemad  that  the  plaintiff  had  against  the  third  person, 

'itboigli  iti  performance  would  have  the  effect  of  discharging 

thttdemiad,  and  releasing  that  person."* 

Aidniigh  the  decisions  on  this  suhject  can  scarcely  he  deemed  Boult  of 
"■ffifling,  yet  it  is  di£Scult  to  lay  down  any  rule  with  which  oediS^de- 
sUtktttharities  can  be  reconciled.    The  inference,  however,  oiiums. 
^(k  preceding  decisions  is,  that  though  the  debt  of  a  third 
P^  be  the  subject  matter  of  a  proinise,  yet  if  the  promise 
hi  &soded  on  a  new  and  distinct  consideration  co-extensive 
tferevtth,  and  moving,  not  to  the  third  party,  but  to  the  person 
*^  Bakes  the  promise ;  or  if  the  third  party  be  not  liable  to 
R  sued  00  the  debt,  when  the  promise  is  made,  it  is  not  within 
^itatote. 


SECTION  VII. 

STATEMENT   OF   THB   CONSn>E RATION. 

Anomn  to  pay  the  debt  of  another  must  be  founded  on  a 
'^"'^  consideration^  as  well  as  any  other  promise ;  and  it  is 
ttttUbjthe  authority  of  numerous  decisions,  that  to  satisfy  the 
^^of  firauds  the  consideration  must  appear  on  the  written 
BQi/mi^  on  which  the  action  is  brought,  as  well  as  the  promise 
^  ^  the  omission  of  it  cannot  be  supplied  by  parol  evidence, 
tt  ground  of  such  decisions  being,  that  the  term  "  agreement," 
*^  io  the  4th  section,  includes  both  the  consideration  for  the 
^^Buse  and  the  promise  itself.  If  the  consideration  does  not 
fpear  on  the  £ice  of  the  written  memorandum  on  which  the 
(^  is  brought,  it  is  nudum  pactum,  and  the  defendant  will 
*  Pliable  thereon  ^ 


^trlMKi  7Ml0fdM,  C.  J^  10  W».    Goodman  v,  Chaie,*l  B.  &  A. 

'*^-W.  907*      Newbury  v.  Armttnnig,  6 

^*n*.  WailtMt,  6  East,  10.  Biag.  SOI.    Per  Tmdai,  C.  J.,  in 

vmdaiifc WakflfisU,  4  B.  &  A.  Haweso.  Annsirang,  I  Bing.N.  C. 

Y  2 
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A  party  This  doctrine  was  first  laid  down  in  Wain  v.  Warlters,  where- 

cbarged  on  ^^  ^^^  defendant  was  sued  on  his  guarantee,  which  was  in  these 

a  pramw  words,  "  Messrs.  Wain  and  Co.,  I  will  engage  to  pay  you  by 

debt  of  half-past  four  this  day,  56/.,  and  expenses  on  bill  that  amount 

^Jj2|f5m  on  Hall,"  signed  John  Warlters.     To  this  it  was  objected  that 
it  did  not  express  the  consideration  of  the  defendant's  promise. 


proiol,^  ag  and  parol  evidence  of  the  consideration  having  been  offered, 
well  as  the  Jjord  Ellenbarough,  before  whom  the  cause  was  tried,  refused 
ittelf,  be  in  to  receive  it,  and  nonsuited  the  plaintiff.  A  rule  nut  having 
^^"  ^^'  been  obtained  for  setting  the  nonsuit  aside,  the  court,  after 
hearing  the  arguments  of  counsel  on  both  sides,  discharged  it, 
Lord  EUenbarough^  C.  J.,  observing,  that  "  the  obligatory  part 
was  indeed  the  promsCf  which  would  account  for  the  word 
promise  being  used  in  the  first  part  of  the  clause ;  but  still  in 
order  to  charge  the  party  making  it,  tlie  statute  proceeded  to  re- 
quire that  the  agreement^  by  which  was  to  be  understood  the 
agreement  in  respect  of  which  the  promise  was  made^  must  be 
reduced  into  writing.  And  indeed  it  seemed  necessary  for  ef- 
fectuating the  object  of  the  statute,  that  the  consideration 
should  be  set  down  in  writing,  as  well  as  the  promise ;  for 
otherwise  the  consideration  might  be  illegal,  or  the  promise 
might  have  been  made  upon  a  condition  precedent,  which  the 
party  charged  might  not  afterwards  be  able  to  prove,  the  omis- 
sion of  which  might  materially  vary  the  promise,  by  turning 
that  into  an  absolute  promise  which  was  only  a  conditional 
one."  Grose^  J.,  ''  What  the  statute  requires  in  writing, 
is  the  agreement^  (not  the  promise,  as  mentioned  in  the 
first  part  of  the  clause,)  or  some  note  or  memorandum  of 
the  agreement.  If  the  court  were  to  adopt  the  construc- 
tion contended  for  on  behalf  of  the  plaintiff,  it  would  be 
the  means  of  letting  in  those  very  frauds  and  perjuries  which 
it  was  the  object  of  the  statute  to  prevent,  for  without  the  parol 
evidence  the  defendant  could  not  be  charged  upon  the  written 
contract  for  want  of  a  consideration  in  law  to  support  it.  The 
effect  of  the  parol  evidence  would  then  be  to  make  him  liable, 

761.     1  Hodges,   183.     Barrdl  o.  Reynolds,  3  B.  &  B.  14.  6  Moore, 

Tnuaell,  4  Taunt.   117.    Atkinson  86.    Ganoey  v.  Pigott,  2  Ad.  &  £11. 

ti.  Carter,  2  Chitt.  403.    Morley  v.  473.  1  H.  &  W.  90.   James  u  Wil- 

Boothby,  3  Bmg.  107-    Jenkins  v.  liams,  5  B.  &  Ad.  1 109. 
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aad  tfca  he  would  be  charged  with  the  debt  of  another  by 

jaral  ktaaoajf  when  the  statute  was  passed  with  the  very  in- 

tntaTfroidiog  such  a  charge,  by  requiring  that  the  agreement . 

MikiawntiDg"  Le  Blanc,  J.,  *'  I  think  we  must  take  it,  that 

theagntmaU  includes  the  consideraiion  for  the  promise,  as  well 

He  propriety  of  this  decision  was  questioned  in  several 

sBbseqnest  cases,  but  it  was  at  length  fully  sustained  in  the 

case  of  Stonders  o.  Wakefield,  since  which  it  has  been  con- 

uM  as  established  law.     In  the  latter  case,  the  defendant 

«as  saed  on  his  guarantee,  which  was  in  these  words,  '<  Mr. 

f^d^wH  engage  to  pay  the  bill  drawn  by  Pitman  in  favour 

dfSitpkn  Saunders;*^  the  court  on  demurrer  recognized  the 

case  of  Wain  v,  Warlters,  and  decided  that  the  defendant  was 

Bo(  liible  OD  the  guarantee,  as  it  did  not  state  the  consideration. 

"Tbewoids  of  the  statute,"  said  Abbott,  C.  J.,  *<are  special 

frmse.    Now,  at  common  law  no  action  would  lie,  unless 

^  was  gome  specialty  or  peculiarity  in  the  promise.     It  is 

■poisible  to  conceive  how  there  can  be  such  specialty,  unless 

^  consideration  for  the  promise  be  stated ;  for  it  is  the  con- 

fidendoD  which  makes  it  a  special  promise.    The  considera- 

in,  therefore,  must  have  been  in  the  contemplation  of  the 

^B|ishtiire,  when  they  used  the  words  special  promise.    If  so, 

A  viD  follow  that  a  party  is  not  entitled  to  recover,  unless  the 

*^  agreement  contain  some  specialty,  which  cannot  be, 

''B^  it  contain  the  consideration  for  the  promise."^ 

ii  it  observable,  that  this  case  was  decided  upon  distinct 

^^ounds  from  that  of  Wain  v«  Warlters.     In  the  latter  case,  the 

c^vt  gave  their  judgment,  on  the  grounds  that  the  word 

'agreement"  include^ the  consideration  as  well  as  the  promise; 

dtereas  in  Saunders  v.  Wakefield,  the  court  considered  that 

ke  words  **  special  promise,"  included  the  consideration,  and 

uii  that  upon  principle,   independently  of  the  authority  of 

>ain  0.  Warlters,  the  plaintiff  was  not  entitled  to  recover. 

It  is  Dot  necessary  that  the  consideration  should  appear  in  The  oon- 

iid«ntioii 

*  Wiiii  r.  Warlters,  6  East,  la        A.  MI5. 
'  Samndos  o.  Wakefield,  4  &  & 
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need  not       express  terms ;  it  is  sufficient  if  the  memorandiiin  is  so  framed 
pre«  terms-  ^^^  ^^7  person  of  ordinary  capacity  most  infer  firam  the  pe» 
1/ '^^ ^    rusal  of  it,  that  suchi  and  no  other,  was  the  consideration  upon 
from  the       which  the  undertaking  was  given.      But  a  mere  conjeeture, 
T^^^lTwill  ^^^^^^  plausible,  that  the  consideration  stated  in  the  dedam- 
be  tuffi-        tion  was  that  intended  by  the  memorandum,  will  not  be  suf- 
ficient ;  there  must  be  a  well  grounded  inference  to  be  iwoei- 
sarily  collect^  from  the  terms  of  the  memorandum,  that  the 
consideration  stated  in  the  declaration^  and  no  other  than  sudi 
consideration  was  intended  by  the  parties  to  be  the  ground  of 
the  promise  ^    Therefore,  where  the  declaration  stated  that  in 
consideration  that  the  plaintiffs,  at  the  request  of  the  defendant, 
would  give  for  the  payment  of  a  debt  of  260/.,  then  due  from 
A,  to  Z).,  and  would  take,  by  way  of  security,  certain  bills  of 
exchange,  and  would  forbear  to  sue  the  said  A.  and  D.  until 
the  bills  should  become  payable ;  the  defendant  promised  to 
see  the  said  bills  paid,  &c.    Plea,  that  there  was  no  under- 
taking in  writing;    replication,  that  there  was  the  following 
memorandum,  **  enclosed  I  send  you  the  bills  drawn  by  A*  upon 
and  accepted  by  D.,  which  I  doubt  not  will  meet  widi  due 
honour ;  but  in  default  thereof,  I  will  see  the  same  paid ;  '*  held, 
on  demurrer,  that  tlie  consideration  was  not  set  forth  with  suf- 
ficient certainty;  for  there  was  nothing  whatever  in  the  letter 
itself  that  necessanly  connected  the  undertaking  of  the  defend- 
ant with  the  consideration  of  forbearance ;  no  expression  to 
denote  that  the  bills  were  delivered  in  satisfection  of,  or  as  se- 
curity for  the  debt  due  from  A,  to  Z).  to  the  plaintiffs,  nor  even 
any  mention  that  any  debt  was  due  to  them.    As  the  considera- 
tion for  the  defendant's  promise  was  left  in  comj^te  uncer- 
tainty on  the  defendant's  letter,  it  was  not  sufficient  to  satisfy 
the  statute \  So  where  the  guarantee  was  in  these  words,  ''Mr* 
H,  being  about  to  proceed  to  Barbadoes,  having  incurred  an 
account  with  you  amounting  to  49^  5«.,  with  the  understanding 
that  he  is  to  transmit  the  amount  to  you  in  three  months,  &c., 
we  guarantee  the  performance  of  the  said  engagement,  and 


"  Per  Tindal^  C,  J.,  in  Hawes  v.      Hodgeft,  184. 
ArmstroDg,  1  Bing.  N.  C.  761.     1  ^  Id. 
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ia  Ubetkffof  ve  will  be  lesponsilile  to  yon;'*  kdd  a- 

vMmK 
ftfimdietenwof  tkiuidertakii^waett  fiillof«i,'*tt 

jn  kr?  a  chim  od  mj  brotlier  fiir  5L  17<.  fiv  boots  md 

^  I  ]iael»7  undertake  to  poy  joo  die  amooDt  witbia  six 

neb  fiflo  this  day;"  it  ww  beU,  tbat  die  coonderatiaB  did 

ooc  tt&aeBdy  aippeai\    So  wbeie  tbe  mananadaB 

tksc  tenM,  *<ie.  plaintiC  and  /.  defeadaat;  we  tbe 

^  joindy  and  aeveiaDy  undertake  to  pay  G.  C.  tbe  debt 

aidMleoBtsiii  this  acdoo,  provided  on  or  before  tbe  latof 

Janiij,1831,  tbe  sun  of  llL  lOs.  SdL  be  not  paid  to  bin  at 

iatfiaas  attorney  fi»r  tbe  plaind&fbeldinsaflkiettt.  Lotd 

^H^^>  C.  B^  observed,  "  on  kxiking  at  tbe  instnunent,  va- 

^  inleipetations  migbt  be  pat  upon  its  language^ 

Krenl  eoonderatiana  with  much  ingenuity  eoojectnred* 

ippon  to  Bie,  that  if  in  such  a  written  agreement  to  be 

lUeibr  the  debt  of  another  person,  imo  dutmet  tammderalktu 

^^tfulfrobabUUy  be  inferred,  a$  the  md^eememt  for  tie 

^ematf  the  writing  is  not  taken  oat  of  the  operation  of 

infiUtate  of  frauds,  and  c<»iseqaendy  can  give  no  r^^  of 

80 where  die  words  were,  *« whereas i7.  51  basbireda  sb^ 
kai  noochs  from  die  ll^tb  of  July,  1830,  and  sndi  longer 
^uhis  intended  voyage  may  require^  and  has  paid  or  se> 
^^^  firdght  for  m  months,  from  die  20di  of  Ai^us^ 
U30,iadis  about  to  leave E.;  I  guarantee  tbe  payment  of 
^^ffhich  shall  accrue  for  any  portion  of  the  voyage  after 
^oidiixmondis;"  held  insufficient  for  want  of  considem* 
■"I apparent  on  the  faoe  of  it^.  So  where  tbe  guarantee  was, 
Ikrebyi^eetoseejou  paid,  widiin  duree  mondis  from  tbe 
itt  hereof  the  amount  of  51^  dne  to  yon  on  account  of  Kr. 


.  ^^  '  BoihcH  «.  Bevu,  1  Bing.  N.C. 

J«na  B.  Winumt,  6  &  &  Ad.  103.    4  M.  &  Scott,  azs. 

^^^^  N.  &  M.  19«.  •  dancey  0.  Pigim,  2A1I.&EIL 

^«.Dy«r,lC.  &J.4«1.  473.    1   H.&W.  2a     4N.&M. 
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When  the 
consider* 
ation  IB 
executory. 


If  the  consideration  can  be  gathered  by  a  fair  intendment 
from  the  whole  tenor  of  the  writing,  it  is  sufficient.  And  it  is 
observable,  that  when  an  agreement  ia  in  its  nature  prospective, 
such  an  inference  is  much  more  easily  arrived  at  than  when  it 
is  in  its  nature  retrospective. 

Where  the  terms  of  the  guarantee  were  as  follows :  "  You 
will  be  so  good  as  to  withdraw  the  promissory  note^  and  I  wfll 
see  you,  at  Christmas,  when  you  shall  receive  frtmi  me  the 
amount  of  it,  together  with  the  memorandum  of  my  son's, 
making  in  the  whole  45/. ;  "  a  promissory  note  for  SSL, 
made  by  the  defendant's  son,  and  payable  to  the  plaintiff,  was 
proved  at  the  trial,  but  not  the  memorandum ;  the  guarantee 
was  proved,  and  a  subsequent  admission  by  the  defendant,  that 
he  had  to  pay  the  plaintiff  45/.,  due  from  his  son  ;  held,  thit 
the  withdrawing  of  the  promissory  note  was  a  sufficient  consi- 
deration to  satisfy  the  statute  of  frauds,  though  the  letter  left 
it  uncertain  what  the  note  was,  and  whether  it  was  a  note  of 
the  father  or  of  the  son.  The  consideration  being  executory, 
the  plaintiff  was  to  shew  that  he  had  fulfilled  it,  and  for  that 
purpose  must  of  necessity  prove,  by  parol  evidence,  that  the 
note  withdrawn  by  him  was  the  thing  meant  by  the  agreement. 
If  it  had  appeared  in  proof  that  there  were  two  notes  to  which 
the  promise  might  have  applied,  there  might  have  been  a  dif- 
ficulty as  to  explaining  this  by  parol  testimony.  But  when  the 
evidence  given  was  of  one  note  only,  it  was  clear  that  the  pkuo- 
tiff  had  complied  with  his  part  oJf  the  agreement  \ 

So  where  the  guarantee  was  as  follows :  '*  I  undertake,  on 
behalf  of  Mr.  Peate,  (in  consideration  of  Mr.  Dicken  having 
this  day  given  me  an  undertaking  to  procure  Mr.  Ward's  check 
or  note  in  favour  of  Mr.  Peate  for  150/.,  on  account  of  a  debt 
due  from  Mr.  Chambers'  to  Mr.  Peate,)  that  Mr.  Chambers 
shall  have  credit  for  that  sum  in  his  accounts  with  Mr.  Peate, 
and  that  Mr.  Ward  shall  stand  in  the  place  of  Mr.  Peate  to 
that  amount ;  and  I  further  undertake,  that  Mr.  Peate  shall 
not  personally  dispute  Mr.  Ward's  right  to  deduct  that  sum 


496.      See  Morley  v.  Boothby,  3 
Bing.  107. 


*  Shortrede  v.  Ghedt,  1  Ad.&£II. 


57. 
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from  tk  Mcoimts  owing  by  the  colliers  o(  the  Black  Park 
CoffinjtoMr.  Chambers ;  "  held,  that  this  agreement  Viewed 
aadont  ooosideradon  moving  from  the  plaintiff*. 
£»«fentfae  defendant  addressed  a  letter  to  the  plaintiff's 

m 

atmsj'm  these  terms :  **  The  bearer  />.  has  a  sum  of  money 
toitasft  from  a  client  of  mine  some  day  next  week,  I  trust 
tbtjoo  wiU  gire  him  indulgence  until  that  day,  when  I  under- 
iske  (D  lee  you  paid ;  "  held  sufficient,  though  it  did  not  spe- 
afytkesum,  which  was  aDowed  to  be  proved  by  parol  evi- 
denced 

IkfiiUowiBg  guarantees  have  been  held  sufficient : — "  I  do 
Imh  agree  to  become  security  for  IL  Cr.,  now  your  traveller, 
'atkmno£  5W>Lf  for  all  monies  which  he  majf  receive  on 
wtr account" c  ''To  Mr.  N, — ^I  do  hereby  agree  to  bind 
npelf  to  be  security  to  you  for  C  /.,  late  in  the  employ  of 
Mr.  JL,  for  whatever,  whOe  in  your  employ,  you  may  entrust 
Urn  wkk,  to  the  amount  of  50/.,  in  case  of  default  to  make  the 
ttDc good."  ^  ''I  guarantee  the  payment  of  any  goods  which 
T.  S.  deHvers  to  J.  JV."  « 

^bere  the  defendant  signed  and  gave  a  guarantee  to  the 
pUntifil  ststing  that  his  ship  was  chartered,  and  that  the  char- 
ter hanng  paid  one  half  the  freight,  and  given  the  plaintiff 
^aeeeptanoe  for  the  remaining  half,  at  four  months'  date,  the 
^bdant  engaged  to  be  accountable  to  the  plaintiff  for  the 
aiKnttof  the  said  acceptance,  should  it  iiot  be  paid  when  due ; 
'^  tiot  the  consideration  clearly  appeared  on  the  fece  of 
iadgoanntee,  as  the  bill  would  not  have  been  taken  unless 
drisagQed^ 

So  where  the  plaintiff,  being  a  merchant  abroad,  was  in  the 
tthit  of  dealing  with  F,  S.,  and  having  shipped  goods  for  him 
^theatnoont  of  1,026^,  and  suspecting  his  solvency  he  re- 


'  Peite  V.  Dicken,   1  C.  M.  &  Bing.  901.     M.  &  M.  389.     4  C. 

^  422.     3  Dowl.    177.     5  Tyr.  *  P-  ML 

^^^  «  Stadt  V,  LiU,  9  East,  34&    Seo 

^  Bateman  n.  PhiUipa,  15  East,  Jhlorru  v.  Staoey,  Holt,  153. 

^  '  Pace  v.Mardi,  8  Moore,  59.     1 

'  fty^  V.  Curtis,  8  D.  4  R.  62.  Bing.  218. 

'  Newbury    r.    Armstrong,     6 
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quested  tile  defendant  to  enter  into  a  guarantee  lor  the  p«) 
ment  of  the  above  turn,  when  he  wrote  a  letter,  addrened  t 
the  pUintiff^  stating  that  F.  &,  having  accepted  a  bill  6iw\ 
on  him  by  the  plaintiff  for  1,0261.,  he  gave  his  guarantee  ft 
the  due  payment  of  the  same,  in  case  it  should  be  dishoooaKj 

I 

by  the  acceptor ;  held  sufficients 

It  is,  however,  difficult  to  reconcile  the  two  last  cases  witi 
the  modem  authorities,  for  they  only  disclose  a  past  coo 
sideration,  without  shewing  that  the  bills  were  taken  at  tb 
defendant's  request  \ 


SECTION  VIIL 

AQRXEMEMT   IN  CONSIDERATION   OF   MARRIAGE. 

It  is  clearly  settled,  that  mutual  promises  to  marry  are  oo 
within  the  statute,  and  that  its  provisions  extend  only  to  agree^ 
ments  to  pay  money,  or  do  some  collateral  act  in  consideratiaa 
of  marriage  ^*  Where  a  father  promised  his  daughter  $OOOLi 
and  died  before  her  'marriage,  leaving  her  ftOQOL  only,  a  bill 
filed  by  her  husband,  to  obtain  the  other  1000/.,  was  diamitted, 
because  the  marriage  was  not  contracted  in  ezpectatioo  <u 
SOOOl.^  A  parol  agreement  to  pay  money,  or  make  a  settk- 
ment  in  consideration  of  marriage,  is  void,  and  a  recogniuoB 
after  marriage  of  a  parol  promise  before  marriage,  will  not 
take  the  case  out  of  the  statute  ^.  A  subsequent  marriage  is 
not  sufficient  to  take  a  previous  parol  agreement  out  of  tk 
statute,  as  a  part  performance  ^ 


*  Boehm  v.  Campbell,  8  Taunt.  '  AylifF  v.  Traoey,  8  P.  Wos- 
039.     3  Moo^  IS.  iS. 

^  See  BiuheU0.Bevan,  and  other  *  BandaU  v.  Morgan,  12  Tes. 

casei,  arUey  1036,  and  the  obeerva-  73* 

dons  of  BmI,  G.  J.,  in  Jtfoiiey  v.  '  Mazwdl  v.  Mentaoate,  Pnc- 

Boothby,  3  Bing.  114.  Oian.  626.    1  P.  Wnu.  6i&  T«y- 

•  B.  N.P.880.  Harritai9.Cage,  lor  v.  Beech,  1  Ves.  297-    SeeShav 
Ld.  Raym.  386.   1  Salk.  24.   Cocke  v.  Jakeman,  4  East,  201. 

V,  Baker,  Stra.  83. 
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SECTION  IX. 

COHTBACTS   FOB  THE   SALE   OF   LANDS* 

Atmuafat  the  sale  of  lands,  &c.,  within  the  meaning  of  Contncti, 
lie  ibordsectioii,  most  relate  to  the  sale  of  the  fee  simple,  or  nJttOTof 

if  iofl»  iesi  interest  than  the  lee,  and  irive  to  the  purchaser  an  ^^^  P^* 

,  ,  or  takei  of 

tKfanTe  f^t  to  the  land  for  a  limited  period  *.    The  statute,  the  rodty, 

bovner,  is  not  eodfined  merely  to  contracts  relative  to  houses  ^^!!^[^  ^^ 

nd  hajb,  in  the  common  acceptation  of  those  terms ;  it  extends  ^ 

to  agreoDcnts,  the  subject  matter  of  which  partakes  of  the 

h  agreement  to  take  lodging  is  widiin  the  meaning  of  the 
itSBie,  and  cannot  be  enforced  unless  reduced  to  writing  \ 
%  B  die  sale  of  growing  underwood  to  be  cut  by  the  pur-  Contncu 
Aaet*.  So  is  an  agreement  for  prima  vesturOf  ot  growing  Jjjf^^^ 
gi>a,to  be  mown  and  made  into  hay  by  the  vendee,  whereby  ingproduoe 
^adiniTe  r%ht  to  the  land  is  obtained  for  a  limited  time  ^,     ^^g^ 

A  sale  of  growing  turnips^  no  time  being  stipulated  for  their 
moTal,  and  the  degree  of  their  maturity  not  being  posiUvely 
^1  bas  heen  held  to  be  a  contract  for  an  interest  in  land 
**^tbe meaning  of  this  section*. 

^io  a  subsequent  case,  where  all  the  previous  decisions 

*R(  renewed,  it  was  held,  that  the  sale  of  a  growing  crop  of 

Y^^^tn  was  not  a  contract,  or  sale  of  lands,  &c.,  within  the 

^'^  lection,  but  a  wale  of  goods,  merchandizes,  &g*,  within 

^  ^^tii  section ;  for  it  did  not  give  to  the  vendee  a  right  to 

^posKsaion  of  the  land.    Bayley,  J.,  said^ ''  that  the  contract 

*3s  not  for  the  sale  of  any  interest  in  or  concerning  land,  but  a 

*^°<^<i^  f<»  the  sale  of  things,  which  at  the  time  of  the  delivery 

^*^  to  be  goods  and  chattels ;  crops  raised  by  labour,  such 

8  corn  and  potatoes,  were  emblements  which  went  to  the 

^'t'^^r  and  not  to  the  heirs,  they  might  be  seized  under  a 

'  ^erUUkiaUy  J.,  in  Evans  v.  806. 

'•^  6  B.  4  a  aSO.    And  in  o  Crosby  r.  WmOuwotOij  6  Basi, 

tetthe.  Sunnaii,  9B.  &  C.  57%  G02.    Shdton  v.  Uvins,  2  C.  &  J. 

^  I^  V.  Stafford,  1  &&  J.  301.  411.    2  Tyr.  420. 

lanan  0. 8ump,  1  Stark.  12.  *  Emmerson  r.  Heelis,  2  Taimt. 

'  ^cn^  r.  BozaO,   1   Y.   &  J.  38. 
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JL  fa. ;  therefore,  in  contemplation  of  law,  they  must  he  col 
sidered  chattels.    They  were  distinguishable  from  the  natu^ 
and  permanent  productions  of  the  soil,  such  as  growing  gra^ 
apples  upon  trees,  &c.,  which  belonged  to  the  freehold,  ai 
went  to  the  heir.     It  was  immaterial  that  the  vendee  acquird 
right  by  his  contract  to  have  the  crop  continue  in  the  land 
the   seller  imtil  it  arrived  at  maturity ;   for  a  party  entitl 
to  emblements  had  the  same  right,  and  yet  he  was  not 
that  right  considered  to  have  an  interest  in  the  land."    Hi 
%  roydi  J.,  said  "  that  the  vendee  acquired  no  interest,  so  as 
entitle  him  to  the  possession  of  the  land  for  a  period,  bo^ 
ever  limited ;  he  had  only  an  easement,  a  right  to  coioe  up 
the  land,  for  the  purpose  of  taking  up  and  carrying  away  t 
potatoes ;  but  that  gave  him  no  interest  in  the  soil."  LitildA 
J.,  was  of  opinion  "  that  a  sale  of  the  produce  of  the  land,  vrb 
ther  it  was  in  a  state  of  maturity  or  not,  provided  it  was 
actual  existence  at  the  time  of  the  contract,  was  not  a  sale 
lands>  &c^  within  the  meaning  of  the  fourth  section,  whi( 
seemed  to  him  to  mean  land  taken  as  mere  land,  and  not  i 
annual  growing  productions."  * 

And  in  a  subsequent  case,  where  the  plaintiff,  being  ti 
owner  of  trees  growing  upon  his  land,  sold  to  the  defeodsi 
the  timber  at  so  much  per  foot ;  the  court  held,  that  it  was  di 
within  the  meaning  of  the  fourth  section ;  for  it  was  oot 
contract  for  the  growing  trees,  but  for  the  timber  at  so  muc; 
per  foot ;  i.  e.  for  the  produce  of  the  trees  when  they  sbouli 
be  severed  from  the  freehold.;  the  vendee  could  take  no  pre 
perty  in  them  until  they  were  cut.  It  was  a  contract  for  ii> 
sale  of  goods  within  the  seventeenth  section  ^. 

But  if  there  be  one  entire  contract  made  at  the  saine  tiitf 
partly  an  interest  in  land,  and  partly  for  crops  or  other  chat 
tels,  the  latter  part  falls  within  the  meaning  of  the  foarth  sec 
tion  as  well  as  the  former.  As  where  the  plaintiff  let  a  iani 
to  the  defendant  for  14  years,  and  the  latter  agreed  to  take  ^ 
crops  growing  thereon,  at  a  valuation,  in  assumpsit  for  ^ 

■  Evana  v.  Roberts,  5  B.  &  C  561.  See  Watts  v.  Frieod,  10&^ 
829.  C.  446,  iPMt  lOftS. 

^  Smith  V,  Surman,  9  B.  &  C. 


SIC  a]       CONTRACTS   FOR   THS    SALE   OF   LANDS.  1041 

nbeofdie  crops,  and  for  work  and  labour,  and  materials 

ioBt mimed  in  preparing  the  land  for  tillage ;  the  court  held, 

dwifeigTeement  was  within  the  fourth  section,  for  the  con- 

tnetwn  entire,  both  for  the  crop  and  the  land.     When  the 

amet  was  made,  the  crops  were  growing  on  the  land ;  by 

t&eigreoDeBt  the  defendant  was  to  have  the  land  as  well  as 

^aap^nd  the  work,  labour,  and  materials,  were  so  incor- 

jKStted  with  the  land,  as  to  be  inseparable  from  it.     The  de- 

fcsdnt  could  derive  no  benefit  from  the  work  and  labour  un- 

^  Ik  had  the  hmd.     The  court  were  of  opinion,  that  both 

a  ngk  to  die  crops,  and  the  benefit  of  the  work,  labour,  and 

■Bttnli,  were  an  interest  in  the  land ;  but  if  either  of  the 

^ns  properly  an  interest  in  the  land,  it  would  be  a  suf- 

^otai  oli^tion  to  the  action,  the  contract  not   being    in 


Where  the  land  is  sold,  and  the  vendee  takes  from  the 
reodor  the  growing  crops,  the  latter  are  considered  part  of  the 
Ini^  It  it  otherwise,  however,  when  the  contract  respecting  the 
cnpi  or  chattels  is  distinct  from  that  relating  to  the  land.  As 
vhere  the  plaintiff  quitted  his  farm  in  March,  and  was  sue- 
(<^  by  the  defendant ;  there  being  forty  acres  of  wheat 
ttwed  bj  the  plaintiff,  he  asked  the  defendant  if  he  would  take 
^  vheat  at  200/.,  telling  him  that  if  he  did  not,  he  should  not 
^e  the  fiurm ;  the  defendant  said  he  would  take  it  The  de- 
'^^  also  took  the  dead  stock  at  a  valuation,  and  promised 
^  J>jlbr  the  wheat  and  the  dead  stock  on  a  given  day ;  held, 
^  Ik  contract  relating  to  the.  wheat  and  the  dead  stock  was 
ftw  within  the  fourth  section  «. 

^  result  of  the  authorities  on  this  subject  appears  to  be  Raraltof 
tbt  contracts  for  the  sale  of  crops  cultivated  by  labour  and  ^iig,. 


*  Tbe  Eari  of  Fahnouth  v.  Tho-  Abbott^  C.  J.,  doubted  whether  the 

^  I  C  &  M.  89.    3  Tyr.  28.  contract  relatiiig  to  the  wheat  was 

C«ib9.Tonba,  SAnat  420.  within  the  4th  aectioii.      LUOedaley 

^  Per  LUUedelef  J.,  m  3  B.  &  C.  J.,  waa  of  opinion  in  the  affirmative. 

^  All  agreed  that  the  contract  relating 

'  Mvjffidd  0.  Wadaley,  3  B.  &  C.  to  the  dead  stock  was  not  within 

357.  Per  Bi^,  J.,  and  HUrcyd^  X  the  statute. 
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expense,  such  as  corn,  potatoes,  clover,  &c.,  which  do  noted 
fer  on  the  vendee  any  other  right  to  die  land  than  what  is  ij 
oessary  for  his  enjoyment  of  the  crops,  do  not  fidl  within  ^ 
meaning  of  the  4th,  hut  of  the  17th  section*;  wheraas  o(j 
tracts  relating  to  the  natnral  productions  of  the  soil,  tncb 
growing  grass,  trees,  &c.,  fall  within  the  4th  section  ^  nnk 
they  are  to  be  cut  down  immediately,  in  which  case  they  are 
be  deemed  chattels,  and  therefore  within  the  17th  section  ^ 

If  a  party  under  a  void  parol  contract  fell  and  remove  ti 
her,  or  take  away  a  growing  crop,  he  is  liable  as  for  goods  so! 
idthough  had  he  not  carried  the  new  parol  agreement  into  e: 
ecution,  he  could  not  have  been  sued  thereon  ^.  If  a 
repair  premises  under  a  void  parol  agreement  so  to  do,  in 
sideration  of  the  assignment  of  a  house  which  the  other  pir 
refuses  to  assign,  an  action  for  work  and  materials  may  be  sq 
tained  to  recover  the  value  of  the  repairs  performed*. 

Plaintiff  having  really  bargained  with  /.  E.  for  the  sale  ( 
some  houses,  sold  the  bargain  to  defendant  for  40L ;  and  J.  J 
at  the  request  of  defendant,  conveyed  the  premises  to  P.,  wh 
was  not  a  trustee  for  defendant ;  a  verdict  having  been  to 
for  the  plaintiff  in  an  action  for  the  recovery  of  this  40/^  tb 
court  refused  to  enter  a  nonsuit,  which  was  moved  for  on  tk 


*  Parker  v.  Staniland,  11  East, 
aaSL  WaisKk  «.  BruoB,  2  AL  &  6. 
806.  Eyani  v.  Boberts,  6  B.  &  C. 
892. 

*  Crosby  V,  Wadsworth.  Soordl 
o.  Bozall,  anie^  1039. 

*  Smith  0.  Surman,  ante^  1040.  A 
contract  for  the  sale  of  an  interest 
In  laad^  wUhont  «  note  in  writ- 
ing, may  operate  as  a  lieefue  so  as 
to  excuse  the  entry  of  the  purchaser 
on  the  hmd,  bat  it  cannot  be  made 
available  in  any  way  as  a  contract. 
Therefore  where  a  party  had  pnr- 
chased  by  a  verbal  contract,  a  grow- 
ing crop  of  grass,  with  liberty  to  go 
on  the  dose  wherein  it  grew  for 
the  purpose  of  cutting  and  carrying 
it  away ;  it  was  held,  that  he  could 
not  maintain  trespass  against  the 


seDer  lor  taking  away  Us  hate  b» 

csut  from  the  olose,  whkii  beis 

brought  there  for  the  porpwf  o 

carrying  away  the  gran ;  for  tiat  i 

was  in  subatanoe  an  aokkn  durginr 

the  defendant  on  the  ooatnct,  viw 

in  the  4th  section ;  which,  si  it  vii 

void,  by  reason  of  its  not  being  is 

writing,  could  not  be  arsihbk  » 

give  a  right  a^aUe  of  bdn;  o^ 

forced   by  action.     CsriingUiQ  >- 

Boots,  2  Mees.  &  Wds.  348.    1 

Mar.  &  H.  14. 

'  Tea]lr.Auty,2B.&B.9»  * 

Moore,  542.       Bragg  v.  Cole,  ( 

Moora,  114.     Poolter  r.  KiOii^- 

beck,  1  B.  &  P.  398. 
•  Gjcayr.  Hill,  B.&M.  430.  Afli 

see  Adams  v,  Fairbsak,  f  Stvi 

277. 
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groB^  lint,  chat  the  oral  bargain  for  the  interest  in  the 

iionesaold  nerer  have  been  aifinroed^  and  therefore  could  not 

bm  (k  coBuderatioa  of  an  aasumptit;  seeondlyi  that  the 

ham  hki  wrer  been  ecmveyed  to  the  defendant  ^ 

ITtbeapeement  does  not  strictly  rdate  to  land,  it  will  not 

one  withia  the  act     A  tenant  having  agreed  with  bis  landlady 

tkifsbe  wouU  accept  another  finr  her  tenant  in  his  phce,  (he 

being  Kstnmed  from  assigning  the  lease  without  her  consent,) 

kwooidpay  her  402.  out  of  100^  which  he  was  to  receive  for 

t^gDodwiH,  if  her  consent  were  obtained ;  and  having  received 

tiK  lOlt  froni  the  new  tenant,  who  was  cognisant  of  that 

ycoent,  be  is  liable  to  the  landlady  in  an  action  for  money 

U  ad  received  to  her  use,  the  consideration  being  ezecuied, 

a^  therdbre  the  case  being  taken  out  of  the  statute  of  frauds, 

aaenanct  &r  an  interest  in  land^. 

The  itatnte  does  not  invalidate  an  executed  parol  contract, 
aattopierent  a  party  to  it  from  maintaining  an  action  for  a 
ktadiof  it,  ^lere  the  breach  does  not  relate  to  an  interest  in 
U,aUioagh  the  contract  itself  stipulates  that  the  defendant 
■U  be  substitated  as  tenant  in  the  stead  of  the  plaintiift,  of 
PiMi  ia  their  occupation  «•  If  A»  agree  with  B,  to  let  him 
■^  rent-free,  on  condition  that  Am  shall  have  a  moiety  of 
■K  tvD  mcoeeding  crops,  the  agreement  need  not  be  in  writing 
niti^  statute'. 

^•gmtB  a  leaae  of  premises  to  £.,  who  afterwards  takes  C 
^pataersfaip;  B»  and  C  apply  jointly  to  y^.  to  enlarge  the 
i^'B^vei,  agreeing  to  pay  lOL  per  cent,  per  «mnm  on  the  money 
""'^iQtywhidi  is  accordingly  done,  and  B,  and  C  dissolve 
^^'^^^^hip;  held,  that  the  agreement  is  only  collateral  to  the 
^»  ttd  not  a  new  demise,  and  therefore  that  it  is  not  within 
*  stitnte  of  frauds,  and  that  A.  is  entitled  to  recover  on  it  in 
nacdon against  B.  and  C.« 
A  license  to  enjoy  «  beneficial  privilege,  ^nr  grant  of  an 


'  Sc«tta«i  Price,  8  Blag.  437-  ^  Pmiltsr  «.  KUliiighMk,  1  B.  lb 

^  Me  atiOBCt  o.  Pkkoi^a],  4  P.8II7-     And  tee Brifltoir  V.  Wad- 

*^^-«.  diagtOD,  2  B.  ft  P.  4Sa. 

^  QriOih  ft.  YMBg,    la   Beat,  «  Heby  «.  Reebod^  t  Marsb. 

^\  488.    7Taaat.  ia7- 

^^•.  Itfyborn,  Oow.  100. 
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ment  to  be  exercised  upon  the  grantor's  land,  is  within  the  sU- 
tute,  and  must  be  in  writing ;  but  a  parol  permission  to  the 
grantee  to  use  his  own  land  in  a  way  in  which,  but  for  an  ease- 
ment of  the  grantor^  such  grantee  would  have  a  clear  right  to  use 
it,  is  not  within  the  act;  and  in  the  latter  case  the  grantor  could 
not  retract  his  license  without  reimbursing  the  grantee  any  ex- 
pense incurred  in  consequence  of  it*. 


SECTION  X. 


AORBBHENTS   KOT  TO   BE   PERFORMED  WITHIN   A  TEAR. 

Contracts  which  are  not  to  be  carried  into  full  efiect  within  a 
year  from  the  making  thereof,  cannot  be  enforced  unless  re- 
Part  per-     duced  into  writing ;  a  part  performance  within  the  year  will  not 

within  the    ^^  ^®  ^^^'^  ^^^  ^^  ^^^  statute,  if  there  was  an  express  under- 
y**'*  standing  between  the  parties,  at  the  time  that  the  contract  was 

entered  into,  that  it  should  not  be  completed  within  a  year, 
^hus,  a  contract  for  a  year's  service  to  commence  at  a  future 
day  is  within  the  statute,  for  it  is  not  to  be  performed  within  a 
year,  and  no  action  can  be  maintained  for  a  breach  thereof,  un- 
less it  be  in  writing^.  So  is  an  agreement  to  enter  into  part- 
nership for  ten  years  ^.  So  where  a  coachmaker  agreed  to  let  a 
carriage  for  five  years,  at  ninety  guineas  per  annum ;  it  was  held 
to  be  within  the  statute^  though  by  the  custom  of  trade  the  con- 
tract was  determinable  at  any  time  on  payment  of  a  year's  hire, 
for  by  the  very  terms  of  the  contract  it  was  an  agreement  not 
to  be  performed  within  a  year  ^. 


*  86el^ntero.BroolEweU,8£Mt, 
309.  Hewlms  v.  Shippam,  5  B.  & 
C  221.  In  the  fonner  oaie  a  parol 
lioenie  to  pat  a  skylight  oi^er  tho 
defendant's  area,  which  impeded  the 
light  and  air  from  coming  to  the 
plaintiff's  honae  throogh  a  window, 
was  held  good.  Bat  a  pared  lioenae 
to  hAye  the  water  flowing  in  a  tan- 
nel  over  the  grantor's  land  is  void. 
Fentiman  «.  Smith,  4  East,  10?. 
And  see  HewHns  v.  Shippam.     A 


mere  lioense  to  ose  land  is  not  with- 
in the  Btatate.  See  Wood  v.  Lake, 
Sayer,  3.  Webb  r.  Patenioiter, 
Pahn.  71,  mUey  1017- 

^  Braoegirdle r.  Heald,  1  && A« 
782.  Snelling  v.  Hnntingfield,  1 C 
M.  &  R.  20.     4  Tyr.  006. 

*  WiUiama  v.  Jonea,  6  B.  &  C 
108. 

«  Birdi  o.  Li?erpool  (Earl  of),  9 
B.  &  C.  382. 


NIC.  X.J     ICIEEMEKTS  NOT  TO  BE  PERFOBMED  WITHIN  A  YEAR.  \0  i5 

So  jD  agreement  to   become   a   subscriber  to  the  Boydell 

Ski^eiK,  being  a  series  of  prints  to  be  published  in  num- 

6tsf  ja  luuicrtaking  which  it  was  evident  the  parties  contem- 

j2iiteif  could  not  be  performed  or  brought  to  a  close  for  several 

j&rst  bu  been  held  to  be  witliin  the  statute  *.    But  where  a 

pvty  agreed  to  take  a  work  which  was  to  be  published  in 

e^bteen  numbers  at  intervals  of  two  months,  and  after  receiv- 

icg  sereni  numbers,  refused  to  take  any  more,  or  to  pay  for 

ti)o§e  which  he  had ;  it  was  held,  that  an  action  would  lie  for 

tLe  price  of  the  latter,  though  the  original  contract  was  not  in 

•ritiog^  or  to  be  performed  within  a  year ;  for  the  law  in  such 

<ises  would  imply  a  further  contract  to  pay  for  each  number  as 

J*  »as  delivered  *>. 

The  statute,  however,  does  not  extend  to  contracts,  the  per-  Wherv  the 
/brnuncc  of  which  depends  upon  a  contingency,  which  may  or  ^ J^j^f 
may  not  happen  witliin  a  year,  or  to  cases  where  all  that  is  to  pends  on  a 
be  done  by  one  of  the  parties  is  to  be  done  within  a  year.     As  gency,~tha 
wWe  the  defendant  promised  for  one  guinea  to  give  the  plain-  >^^^ 
tiff  so  many  on  the  day  of  his  marriage ;  it  was  held  not  to  be  apply. 
withifl  the  statute,  and  that  an  action  would  lie  upon  the'  agree- 
OKnt,  though  it  was  not  in  writing,  though  the  marriage  did  not 
^  place  within  a  year,  for  it  might  have  happened  within  the 
yel^^   So  a  promise  to  pay  money  on  the  death  of  a  certain 
P^inoQ,  is  oot  within  the  statute  ^.     So  where  A.  promised  that 
^ottCDtors  should  pay  the  plaintiff  1000/.  in  consideration  of 
^  Mearing  to  sue  A>  for  a  debt ;  it  was  held  not  to  be 
•fdu}  the  act,  and  that  the  promise  need  not  be  in  writing  ^. 

^here  the  defendant  was  tenant  to  the  plaintiff  under  a  kaao 
(^  ^enty  yearSf  and  in  consideration  that  the  plaintiff  would 
i*v  out  50/.  in  alterations,  the  defendant  promised  to  pay  the 
rfaintiff  5/.  a  year  during  the  remainder  of  the  term.  .  The  alter- 


*  Boyddl  V.  Dnunmond,  11  East,  C.  &  P.  91. 

41    Thii  was  an  action  for  not  *  Pet«r  r.  Compton,  Skinner,  lif}'/,. 

■ceptinf  or  paying  for  the  residue  Smith  v.  We^tsW,  1  Ld  Rnym.  .31(1 

f  the    numbers,    the    defendant  Anon.  Comb.   4f>.3.      ]   8alk.   280. 

*^nj^  for  s  time  taken  in  thennm-  Francam  v.  Foster,  Skin.  ;i,"if5. 

«^  and  paid  for  them  io  much  per  ^  Fenton   «.    Em!^le^^',    3    Burr 

inraber,  according  to  the  parol  agree-  1 278. 

"^  t.      ^  «  Wells  V.  Horton,  4  Biiig.  40.  12 

^  Mavor  «.  Pyne,  3  Bing.  285.   2  Mcwre,  176. 
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ations  having  been  completed  within  the  year,  and  an  actioo 
having  been  brought  for  the  increased  rent,  it  was  objectct] 
that  as  the  contract  could  not  possibly  be  performed  within  a 
year,  it  ought  to  have  been  in  writing.  But  the  court  held  thai 
it  was  not  within  the  statute'.  Littledale^  J.,  in  delivering  tfa^ 
judgment  of  the  court,  observed,  '*  that  as  the  contract  was  eo^ 
tirely  executed  on  one  side  within  the  year,  and  as  it  wss  tb^ 
intention  of  the  parties,  founded  on  a  reasonable  expectatioij 
that  it  should  be  so,  die  statute  of  frauds  did  not  extend  to  it] 
In  case  of  a  parol  sale  of  goods,  it  often  happened  that  the) 
were  not  to  be  paid  for  in  full,  until  after  the  expiration  of  i 
longer  time  than  a  year ;  and  surely  the  law  could  not  sanction 
a  defence  on  that  ground,  where  the  buyer  had  had  tlie  full 
benefit  of  the  goods  on  his  part."  ^ 


SECTION  XL 

MEMORANDUM   OR   NOTE   IN   WRITING. 

What  me-  The  statute  does  not  require  a  formal  agreement ;  any  memo- 
is  dufficient  randum  signed  by  the  party  expressing  that  he  had  entered  into 
within  the  ^y^^  agreement,  and  shewing  the  terms  thereof,  is  sufficient, 
although  it  be  a  mere  recognition  or  adoption  of  a  prior  parol 
contract^.  Thus,  a  memorandum  by  the  defendant  on  the  back 
of  the  draft  of  a  lease,  acknowledging  that  he  had  agreed  to 
take  the  premises  mentioned  in  the  draf^  on  the  terms  tbereb 
stated,  has  been  hdd  sufficient  <?;  so  has  a  letter  containing  the 
terms  of  the  agreement^. 

Nor  is  it  essential  that  the  memorandum  should  be  delivered 
to  the  other  party.  A  letter  written  by  a  man  to  his  own  ageot, 
setting  forth  the  terms  of  the  agreement,  has  been  held  sufficient'. 
So  where  the  father  wrote  a  letter  to  a  friend  of  the  plaintiCs, 


*  DoneUan  v.  Read,  3  B.  &  Ad.         ^  Id.  Shippeye.  Derria(m,5&f^ 

899.      See    Hohy  r.    Roebuck,    7  190. ;  and  aee  Stead  r.  liddiard,  1 

Taunt  1679  00/0,1043.     Boydell  r.  Ring.  196.    8  Moore,  2. 
Dnimmond.     Braoegirdle  v.  Heald,  ^  Kennedy  v.  Lee,  3  Mer.  441. 

amUe^  1044, 5.     See  also  Smith's  Se-         *  per  Lord  Hartknckg,  3  Atida. 

lection  of  leading  Cases,  144.  503.     2  Stark.  £v.  350.    Batfioifi 

b  Ch.  Con.  59.  '  r.  PhilUps,  15  £ast,^2. 
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the  biaded  bosband  of  his  daughter,  agreeing  to  give  500/.  to 

hisdi^lkeroaber  marriage,  to  be  charged  upon  his  land,  it 

m  idd  nffident  ^   But  a  letter  from  a  lather  to  his  daughter, 

amiag  that  be  had  agreed  with  the  plaintiff,  who  courted 

H 10  gift  her  a  pwtion  of  3,000/.,  which  letter  was  not  com- 

auiottd  to  the  plaintiff  until  afler  the  marriage ;  was  held  not 

tobelnding^ 

TIk  agreement  may  be  collected  from  several  distinct  papers,  Theagree- 
pwided  tbey  be  sufficiently  connected  in  sense  by  reference  ^^^*^ 
in»  Qoe  to  another ;  but  the  connection  must  appear  on  the  priied  in 
^  tf  tbe  documents  themselves,  for  oral  evidence  will  not  ^j^ 
be  Mxted  for  the  purpose  of  connecting  them.    As  where  V^f^^ 
qKBiaJe  of  an  interest  in  land  by  auction,  the  vendee  signed 
acootiacton  the  back  of  the  printed  particulars  of  sale  which 
ooBtaJoed  the  conditions,  but  there  was  no  signature  by  the 
voidon  or  by  any  one  authorised  by  them ;  the  court  held  that 
iffibwpKnt  letter  written  by  one  of  the  vendors,  in  which  he 
ipoke  of  the  sale,  as  **  our  sale  to  the  vendee,''  and  referred  to 
^  coDditiattB,  was,  cou{4ed  with  the  contract^  sufficient  to 
tt^tfaeatatute.  **  The  principle,"  said  Lord  Denman^  C.  J.,  in 
deiiTenDg  the  judgment  of  the  count,  "  appears  to  be  that 
*Wre  there  is  a  contract  in  writing,  which  is  binding  on  one 
P^tT,  any  note  in  writing  which  is  subsequently  signed  by  the 
^  puty  is  sufficient  to  satisfy  the  statute,  if  it  either  in 
<^  «hj  reference  to  other  documents  contains  the  terms  of 
^OQinet    Here  the  letters  of  the  vendors  expressly  refer 
^ (Condition  of  the  sale,  signed  by  the  vendee;  so  that  no 
/vrolefidence  beyond  mere  proof  of  handwriting  was  neces- 
^  to  shew  the  terms  €£  the  contract,"  ^ 

Bat  where  the  defendant  entered  his  name  in  a  book,  en- 
tided^Shakspeare  subscribers,  their  signatures,"  not  referring 


"Id.  361. 

'  Ayiifle  n  Tiacy,  3  P.  Wma.  65.         ^  Dobell  i .  Hutchinnon,  3  Ad.  & 

^  l^<icn  c  Anstey,  4  Vea.  fiOl.  EIL  36d.     5  N.  &  M.  2dl.     1   H.  & 

A  pooponl  by  letter,  when  acceded  W.  394.     Jaduoii  o.  liowe,  I  Bing, 

»'<>ypftnii,isfuffidaitf  although  it  9.     Saunderson  v.  JaclcHoii,  2  B.  & 

^  <&itervai4a  retracted,  and  again  P.  291.    Allen  c.  Bennett,  'A  Taunt. 

Vetd  10  by  parol      2  Surk.  Ev.  169,  past,  1061, 

z  2 
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What  is  a 

mifliciimt 

signing. 


to  a  printed  prospectus,  whicli  contained  the  terms  of  the  con> 
tract,  and  which  was  delivered  at  the  time  to  the  subscribers ; 
the  court  held,  that  though  the  prospectus  would  be  a  sufficient 
memorandum  of  the  agreement,  if  it  could  be  coupled  with  the 
book  in  which  the  defendant  signed  his  name,  still,  as  it  con- 
tained no  reference  to  the  book,  nor  the  book  to  it,  there  was 
no  connection  in  sense  between  them,  whereby  they  could  be 
coupled  together  and  treated  as  one  document ;  and  such  con- 
nection could  not  be  introduced  by  parol  evidence  *. 

The  receipt  of  deposit  money,  by  an  auctioneer's  clerk,  which 
was  paid  over  to  the  seller,  and  a  letter  from  the  solicitors  of 
the  seller,  admitting  that  no  title  could  be  made,  and  offering  to 
relinquish  the  purchase,  and  pay  the  charges  of  investigating 
the  title,  were  held  not  to  amount  to  a  ratification  of  an  im- 
perfect contract  for  the  sale  of  property  by  auction,  which 
was  only  signed  by  the  purchaser  and  the  auctioneer's  clerk 
in  the  character  of  witness,  so  as  to  satisfy  the  statute ;  for 
the  receipt  of  the  money  was  a  transaction  distinct  from  the 
power  to  contract,  and  was  within  the  ordinary  scope  of  the 
clerk's  duty ;  and  the  letter,  not  containing  any  of  the  terms  of 
the  contract,  could  not  be  connected  with  what  had  been  pre- 
viously done,  without  resorting  to  parol  evidence  \ 

The  memorandum  must  be  signed  by  the  party  to  be  charged 
or  his  agent.  It  is  not  sufficient  to  identify  his  handwriting  on 
the  face  of  the  instrument,  his  name  must  appear  therein  ^.  But 
the  mark  of  a  marksman,  or  writing  the  initials  of  the  name,  is 
sufficient  ^.  It  is  not  necessary  that  the  signature  should  be  in 
writing,  a  printed  name  recognized  is  a  sufficient  signature  to 
take  the  case  out  of  the  statute®.  It  is  immaterial  in  what 
part  of 'the  instrument  the  signature  is  contained.  An  agree- 
ment in  the  handwriting  of  the  vendor,  beginning  '*  I  A.  B. 


*  Boydeil  v.  Drummond,  1 1  East, 
152.  Richards  v.  Porter,  6  B  &  C. 
437,  pott',  1062.  See  Smith's  Selec- 
tion of  leading  Cases,  137« 

0  Oosbell  V.  Archer,  2  Ad.  &  RU. 
500.     1  H.  &  W.  31,  jMMl,  1063.  n. 

*"  Selby  V.  Selby,  3  Mer.  2.     1  P 


W.  770.     1  Ch.  Stat.  374. 

^  Phillimore  r.  Barry,  1  Camp. 
513  poc/,  1061. 

*  Schneider  v.  Norris,  2  M.  &  S. 
286.  Saunderson  o.  Jackson,  2  B> 
&P.  238, /Nw^  1061. 
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a^toielV  and  signed  by  the  vendee  only,  is  sufficient  to 
bad  hoik  parties  *.     A  signature  by  a  party  as  a  witness  to  a 
Sed  wiach  recited  the  agreement,  has  been  held  to  be  suf- 
5dmt, »  he  knows  the  contents  \ 

Tbe  memorandum  need  only  be  signed  by  the  party  against  If  signed 
thorn  it  is  sought  to  enforce  the  contract     Where  the  defend-  J^j^ 
ant  sigoed  a  ineraorandura  on  the  back  of  a  bill,  containing  the  cliai^t 
particylars  and  conditions  of  sale  of  certain  premises,  which  cient. 
were  sold  by  auction,  by  which  he  acknowledged  that  he  was 
\hi  parcKaser ;  it  was  held  a  sufficient  compliance  with  the 
>uhiie  though  it  was  not  signed  by  or  on  behalf  of  the  vendor. 
"Ithinl,"  said  Tindal,  C.  J.,  "that  the  object  of  the  fourth 
^ectioD  was,  that  no  action  should  be  brought  upon  any  con- 
tnct,  or  sale  of  lands,  unless  the  agreement  was  signed  by  the 
(kfEDdaot  in  the  action.     But  it  is  objected,  that  by  this  con- 
stmctioD  there  is  a  want  of  mutuality  in  the  contract,  because 
the  defendant  is  without  any  remedy  to  enforce  the  contract,  as 
apinst  the  plaintiff.     But  whose  fault  is  that  ?     The  defendant 
niight  hare  insisted  that  the  plaintiff,  or  his  agent,  should  sign 
^  contract.    But  it  seems  to  be  the  object  of  the  statute  to 
^«^Te  the  defendant's  signature ;  for  the  preamble  declares 
*i>at  the  statute  was  passed  '  for  the  prevention  of  many  frau- 
<lQ)tnt  practices,  which  are  endeavoured  to  be  upheld  by  per- 
?^!  and  the  beneficial  object  of  the  statute  is  wholly  an- 
^»CTed  by  this  construction."  * 


'CiBght  o.  Crodtford,  1  E«p. 
'^  dee  Stokei  o.  Moore,  1  P. 
^^i-  790.    Ogilrie  v.  Foljambe,  3 

'  Wdford  V.  Beoasdey,  1  Wils. 
IIS-  BntieeOoibel]  «.  Archer,  pot/, 
1^3,  where  it  was  held,  that  thederk 
«( aa  wctumeer,  who  hsd  signed  a 
ftiQina  ai  a  witness,  could  not  be 
'^'tuMlered  as  an  agent  within  the 
^^ate,  and  the  court  doubted  that 


even  if  he  knew  the  oontents,  it 
would  be  sufficient. 

°  Laythorpe  v,  Bryant,  2  Bing. 
N.  C.  744.  2  Hodges,  25.  Setou 
V.  Shide,  7  Ves.  266.  Westam  v. 
Russell,  3  Ves.  &  B.  192.  Carton 
V,  Mathews,  6  East,  30?.  But  the 
contract  so  signed  must  dlsdose  the 
name  of  the  other  party.  Cham- 
pion r.  Plumer,  1  N.  R.  252. 
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SECTION  XII. 


AGENT. 


An  agent's  authority  under  this  act  need  not  be  in  writing*; 
and  it  has  been  decided,  that  parol  evidence  was  admissible  to 
shew,  that  a  party  was  an  agent,  who  signed  an  agreement  ge- 
nerally, without  expressing  that  he  was  an  agent  \  An  agent 
cannot  depute  his  authority ;  therefore  the  clerk  of  an  agent 
is  not  authorized  to  ^ign  for  his  principal^  though  the  principal 
may  confirm  his  act,  and  thereby  render  himself  liable  *^.  The 
agent  must  be  a  third  party ;  therefore  one  of  the  contracting 
parties  cannot  sign  as  agent  for  the  other  ^.  An  auctioneer  is 
agent  for  both  parties  ^. 


Sale  of 
goods  for 
the  price  of 
KM. 


SECTION  XIII. 

THE  29  CAR.  II.  C.  S>  8.  17.  AND  9  G.  IV.  C.  14.  8.  7. 

Sec  17,  enacts  that  "no  contract  for  the  sale  of  any  goods, 
wares,  or  merchandize,  for  the  price  of  10/.  or  upwards,  shall 
be  allowed  to  be  good,  except  the  buyer  shall  accept  part  of  the 
goods  so  spld,  and  actually  receive  the  same,  or  give  some- 
thing in  earnest  to  bind  the  bargain,  or  in  part  of  payment ;  or 
that  Bome  note  or  memorandimi  in  writing  of  the  said  bargain, 
be  made  and  signed  by  the  parties  to  be  charged  by  such  con- 
tract, or  their  agents  thereunto  lawfully  authorized.*' 

It  having  been  held  in  several  cases  ^  that  the  above  enact- 
ment did  not  apply  to  executory  contracts,  or  to  contracts  for 
the  sale  of  goods  which,  to  the  knowledge  of  the  vendee,  were 
not  specifically  in  existence  at  the  time  of  the  sale;  and  it 


*  Coles  V.  Tieoothick,  9  Ves.  250. 
^  Wilson  V.  Hart,  7  Taunt.  295. 

*  Blore  o.  Sutton,  3  Mer.  246b 
See  Uendenon  v.  Bamwall,  1  Y.  & 
J.  387,  po$L 

^  Wright  o.  Dannah,  2  Camp. 
203. 

*  Emmeraon  v.  HeelU,  2  Taunt. 
38.  White  t;.  Proctor,  4  Tauut- 
209.     Kenworthy  t>.  Schoiield,  2  B. 


&  C.  945. 

'  Towers  v.  Osborne,  1  Strs.  505. 
Clayton  v.  Andrews,  4  Burr.  2101. 
The  doctrine  laid  down  by  these 
cases,  was,  however,  orermled  by 
Rondeau  v.  Wyat^  2  H.  BL  63.  See 
Cooper  V.  Elston,  7  T.  R.  14.  Astey 
V.  Emery,  4  M.  &.  &  262.  Gsrimtt 
v»  Watson,  5  B.  &  A.  613. 
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bnog  (faeoed  expedient  to  extend  the  remedy  to  such  con* 

It  fis enacted  by  the  9  Geo.  IV.  c.  14.  s.  7,  'Hhat  the  pro-  Odhem- 
nMKflftbe  seventeenth  section,  as  aforesaid,  should  extend  ^^ 
»i/l  ooBtncts  for  the  sale  of  goods  of  the  value  of  10/.  and 
ipvsds,  notwithstanding  that  the  goods  may  be  intended  to 
W  ddfveied  se  some  future  period,  or  may  not  at  the  time  of 
"Qcb  coDtnct  be  actually  made,  procured,  or  provided,  or  (it 
djmifhr  delivery,  or  some  act  may  be  requisite  for  the 
rjaks^  or  completing  thereof,  or  rendering  the  same  fit  for 

Ii  is  observable  that  there  is  a  distinction  between  the  word- 
ier g(  the  two  sections ;  for  the  contract  mentioned  in  tlie 
ieftnteenth  section,  is  for  the  sale  of  goods  for  the  price  of  10/. ; 
vbetess  in  the  seventh  section,  it  is  of  goods  of  the  vakte  of ' 
10^.  Id  leference  to  this  distinction,  Jtnda/,  C.  J.,  says,  "  the 
««renie  accuracy  of  the  mind  of  the  framer  of  the  9  Geo.  IV. 
c-  U.  &  7,  is  shewn  in  this ;  that  while  the  seventeenth  section 
^  the  statute  of  frauds  in  its  enactment  touching  contracts 
iiir  die  sale  of  goods,  employs  the  word  pricej  the  framer  of 
ihe  latter  act  has  substituted  the  word  value^  so  that  where  the 
pnies  have  omitted  to  fix  a  price,  it  may  be  open  to  the  jury 
^  aemm  the  value  in  dispute.*'  • 


SECTION  XIV. 

"^f  CONTRACTS    FOB    THE    SALE   OF    GOODS    AB£    WITHIN    THESE 

ENACTMENTS. 

Ail  contracts  for  the  sale  of  goods  are  within  the  statute,  whe- 
^  tbe  goods  are  to  be  delivered  immediately  or  not.  Thus, 
4  contract  for  the  sale  of  flour,  which  at  the  time  was  not  pre- 
pared and  in  a  state  of  immediate  delivery,  was  held  to  be 
^d)in  the  statute  \  So  a  contract  to  sell  oil  not  then  expressed 
^'^n  seed  in  the  vendor's  possession  <^.    So  was  a  contract  to 


'  HoMUy  0.  M'Lane,    10    Bini^.     613. 

^^^'  '  Wiika  V.   Atkinwn,   6  Tauut. 

Citfbuu  t.  WatM>u,  o  B.  &  A.      11. 


*  n 
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supply  a  house  with  pipes,  to  be  laid  in  a  specified  manner  \ 
So,  an  agreement  to  furnish  chimney-pieces  at  certain  prices, 
and  to  finish  them  in  a  tradesman-like  manner  *>. 

We  have  seen  that  a  contract  for  the  sale  of  growing  crops 
w  within  the  17th  section  ^.  But  whether  a  contract  for  the  sale 
of  stock  falls  within  the  statute,  is  rather  doubtful.  In  one 
instance  all  the  judges  were  divided  in  opinion  upon  this  point ^. 
It  is  now  settled,  that  a  sale  by  auction  is  within  the  seven- 
teenth section  of  the  statute  of  frauds  ^ ;  though  it  was  in  one 
case  considered  otherwise  '. 

But  a  contract  to  procure  goods,  and  carry  them,  is  not 
within  the  statute.     As  where  the  plaintiff  agreed  by  parol, 
that  if  the  defendant  would  employ  his  ship  to  carry  corn,  he 
would  procure  him  coals  at  A.,  and  convey  them  to  B.y  at  a 
stipulated  price ;  it  was  held  not  to  be  within  the  statute  s. 
Purchasing       Where  a  person  at  one  time  purchases  several  articles  at  se- 
tides  at  one  p^^^^  prices,  none  of  them  singly  amounting  to  10/.,  but  to- 
time  at         crether  exceedins  that  sum,  questions  have  arisen  whether  it  be 
separate         ^ 
prices.  an  entire  contract  for  all,  or  separate  contracts  for  each ;  if  the 

former,  the  statutes  apply,  .if  the  latter,  they  do  not.  Upon 
this  point  no  general  rule  can  be  collected  from  the  decisions ; 
every  case  must  be  decided  upon  its  own  peculiar  circum- 
stances. 

Where  the  defendant,  at  a  public  auction,  purchased  twenty- 
seven  lots  of  turnips  severally,  but  not  consecutively,  the  price 
of  no  single  lot  amounting  to  10/.,  the  court  held,  that  each 
lottwas  a  distinct  contract,  and  therefore  not  witliin  the  sta- 
tute ^.  So  where  the  defendant  purchased  of  a  traveller  of 
the  plaintiff's  a  cask  of  cream  of  tartar,  and  offered  to  pur- 


'  West  Middlesex  Water  Com- 
pany V.  Suwercropp,  M.  &  M.  408. 

<»  Hughes  V,  Breeds,  2  C.  &  P. 
15!).  The  point  in  this  case  was, 
whether  it  was  a  contract  that  re- 
quired a  stamp,  and  it  was  decided 
in  the  nt^tive. 

^  Ante,  1039. 

^  Pickering  v  Appleby,  2  P. 
Wms.  307-  S«€  Bull  r.  Dodson, 
Cas.  temp.  King,  41. 


^  Keuworthy  v.  Scholefield,  3  B. 
&  C.  945.  And  see  Hinde  v.  Wfaib>- 
house,  7  East,  65& 

'  Simon  r.  Motivxis,  3  Burr. 
1921. 

«  Cobbold  t).  Caston,  1  Bing.  W9. 

*"  Emerson  v.  Hvelis,  2  TainiL 
3a  Roots  V.  I«>rd  Dormer,  4  B.  & 
Ad  77.  See  Jame&  v.  Shute,  1 
Stark.  42G. 
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dasetflo  chests  of  lac  dye  at  a  certaia  price,  and  the  traveller 

said  tbaitfe  price  was  too  low,  but  that  if  he  did  not  write  to 

dieiefidiot  in  a  day  or  two  he  might  have  it ;  the  traveller 

diiKi  write,  but  afterwards  sent  the  cream  of  tartar  and  the 

kdjc;  the  court  held,  that  the  contracts  were  distinct,  for  it 

eosld  not  be  considered  as  an  entire  or  joint  order,  if  as  to  one 

rede  tlie  Tcudor  was  to  have  an  option  and  time  for  consider- 

B>t  where  the  defendant  purchased  various  articles  at  a 
iiocdi^r's  shop,  and  a  separate  price  was  agreed  upon  for 
ad  00  article  being  of  the  price  of  10^.,  and  he  desired  an 
^iQDt  of  the  whole  to  be  sent  to  his  house,  and  a  bill, 
mmmag  to  702.,  was  accordingly  sent;  the  court  held  it 
f*^  be  one  entire  contract  for  the  whole  of  the  articles.  **  Had 
'be  entire  value,'*  said  Bayley,  J.,  "  been  set  upon  the  whole 
toother,  there  cannot  be  a  doubt  of  its  being  a  contract 
f«  a  greater  amount  than  10/.,  within  the  meaning  of  the 
seTditeenth  section ;  and  I  think  that  the  circumstance  of  a 
ccpa.'ate  price  being  fixed  upon  each  article,  makes  no  such 
■ii^^rence  as  will  take  the  case  out  of  the  operation  of  that 
b». '  Hdroydy  J. : — **  At  first  it  appears  to  be  a  contract  for 
3ood$  of  less  value  than  10/. ;  but  in  course  of  dealing,  it  grew 
situ  a  contract  for  a  much  larger  amount.  At  last,  therefore, 
•t  vtt  one  entire  contract  within  the  meaning  and  mischief  of 
^  i'latgte  of  frauds,  it  being  the  intention  of  that  statute,  that 
*^  (le  contract,  either  at  the  commencement  or  at  the  con- 
dssicfl,  amounted  to  or  exceeded  the  value  of  10/.,  it  should 
w  bind,  unless  the  requisites  there  mentioned  were  complied 

^'bere  A,  agreed  to  supply  B.  with  a  quantity  of  turnip  seed, 
fid  B.  agreed  to  sow  it  on  his  own  land,  and  sell  the  crop  of 
^  produced  therefrom  to  A,  at  1/.  Is,  the  Winchester 
^f^l ;  and  the  seed  so  produced,  at  the  price  agreed  upon, 
xc^eded  in  value  the  sum  of  10/. ;  the  court  held,  that  the 
itttract  was  within  the  statute,  and  void  for  want  of  a  memo- 
unlum  in  writing  ^.     A  sale  of  goods  for  more  than   10/.,  by 


•  Price  r.  Lea,  1  B.  &  C  150.  *  Watts  v.  Friend,    10  B.  &  C. 

•  RJdey  t>.  Parker,  2  B.  &  C.  37-      446. 
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sample  in  one  place,  to  lie  afterwards  delivered  at  another,  is 
within  the  statute  K 

It  is  immaterial  that  the  price  agreed  upon  was  enhanced  by 
the  fact,  that  the  vendor  had  to  incur  an  expense  in  causing  the 
goods  to  be  conveyed  to  the  purchaser  ''. 


SECTION  XV. 

DELIVERY    AND   ACCSPTAKCE. 


The  words  of  the  seventeenth  section  are,  "  except  the  buyer 
shall  accept  part  of  the  goods  so  sold,  and  actually  receive  the 
same."  To  satisfy  this  rcquisitCi  two  facts  are  necessary,— a 
delivery  by  the  vendor  with  the  intention  of  transferring  the 
possession,  and  an  acceptance  by  the  vendee  with  an  intention 
of  taking  to  that  possession  as  owner  ^ ;  and  therefore  there 
must  be  an  actual  delivery.  A  delivery  in  law,  though  it  might 
enable  tlie  vendor  to  maintain  an  action  as  for  goods  sold  and 
delivered,  is  not  a  sufficient  compliance  with  this  provision, 
unless  there  be  a  delivery  in  fact. 
Delivery  to       Thus,  though  it  is  settled  that  delivery  to  a  carrier,  to  he 

• • 

*<^"ffi^ "    ^^'^^^y®^  ^  *  vendee,  is  at  law  a  delivery  to  all  intents  and 
cient  purposes,  save  as  to  the  vendor's  right  of  stoppage  in  iransitUj 

so  as  to  enable  the  latter  to  maintain  an  action  for  goods  sold 
and  delivered  against  the  vendee  ^ ;  yet  it  is  now  established, 
(though  formerly  it  was  considered  otherwise  ^,)  that  such  de- 
livery is  not  a  sufficient  compliance  with  the  above  requisite^. 

The  result  of  the  cases  on  this  subject  appears  to  be,  that  so 
long  as  the  vendor  has  control  over  the  goods,  so  as  to  retain 
his  lien  for  the  price,  or  so  long  as  the  vendee  can  object  to 
their  quantity  or  quality,  there  can  be  no  acceptance  within  the 

*  Cooper  c.  Elston,  7  T.  R.  14.  '  Hart  v.  Sattley^  S  Camp.  538, 

^  Astey  V,   Emery,   4  M.  &  S.  where  it  wm  held  that  a  delivery 

2^-  on  a  jwro/ ord^r  to  a  carrier,  WM  a 

^  See   Phillips    v.  BittoUi^  2  B.  delivery  to  the  vendee. 

&  C/  513,  pott.  t  Hanson  o.  Armitage,  6  B.  &  A. 

«*  See  Dawes  v.   Peck,    8  T.  R.  557.     NichoUe  o.  Plume,  1  C  &  P. 

330,  and  other  cases  under  the  title  227.     Howe   r.   Palmer.  3  B.  &'  A- 

*'  Carrier,"  ante,  531,  ei  seq,  321 . 


I 
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neuiDe  of  tile  Statute.     The  following  cases  will  illustrate  this 


^ItsK  the  vendee  verbally  agreed  at  a  puUic  market,  with 

eiar^'aitof  the  vendor,  to  purchase  twelve  bushels  of  tares, 

iOQ]  ifl  die  vendor's  possession,  constituting  part  of  a  larger 

j<i2jiu(y  in  balk,)  to  remain  in  the  vendor *s  possession  till  called 

£;r:  aod  the  agent  on  his  return  home  measured  the  twelve 

Niskfs,  and  set  them  apart  for  the  vendor  ;  held,  that  this  did 

cot  tinoBDt  to  sn  acceptance ;  for  if  the  vendee  had  gone  to 

tbe  nodor's  granary  after  the  sale,  and  upon  inspection  dis- 

coTcred  that  the  tares  did  not  correspond  with  the  sample,  he 

Afiit  bfe  objected  to  them,  and  if  so,  there  could  not  have 

keD  80J  previous  acceptance  *.      So  where  ^.,  a  merchant  in 

I^A^,  hid  been  in  the  habit  of  selling  goods  to  B.,  resident 

n  the  oottotiy,  and  in  pursuance  of  a  parol  order  from  B.,  sent 

^^  to  a  wharfinger,  to  be  forwarded  in  the  usual  manner ; 

tiKship  containing  the  goods  having  been  lost ;  the  court  held, 

fiat  the  acceptance  not  being  by  the  vendee  himself,  was  not 

safficient  Abbott,  C  J.,  having  referred  to  the  preceding  case, 

obserred,  **that  there  could  be  no  actual  acceptance,  so  long 

tttbe  buyer  continued  to  have  a  right  to  object,  either  to  the 

qiaituni  or  quality  of  the  goods."  *> 

^  «here  goods  were  bought  abroad,  and  there  delivered  on 

^'d  a  ship  chartered  by  the  vendee ;  held  not  a  sufficient 

"^^^["ve «.    So  where  the  purchaser  appointed  the  mode  in 

*°icli  lie  goods  should  be  conveyed,  and  directed  a  third  per- 

^  10  vhose  possession  the  goods  were  to  see  them  delivered 

^  measored  ^,     So  where  A,  agreed  to  purchase  a  horse  from 

"•^  for  ready  money,  and  to  take  him  within  a  time  agreed 

'T^  and  about  the  expiration  of  that  time,  A.  rode  the  horse 

^  gave  directions  as  to  its  treatment,  &c.,  but  requested  that 

'^°"gbt  remain  in  B.'b  possession  for  a  further  time,  at  the  ex- 

piTauon  of  which  he  promised  to  fetch  it  away,  and  pay  the 

?>«;  the  horse  died  before  A,  paid  the  price  or  took  him  away ; 

*  Howe  ».  Pahner,  3  B.  &  A.  321.  *  Acebal  v.  Levy,  10  Bing.  376. 

*|^lh».8ttnnan,  onto,  1040.  *»  Astoy  v.  Emery,  4  M.   &   S. 

^  flaoaoa  r.  Armitage,  5  B.  &  A.  262.     See  Anderaon  t>.  Uodgaon,  6 

^1.  And  see  Rohde  r.  Thwaites,  Price,  630. 
^'B  «^C.592,pmM038. 
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held,  not  to  amount  to  an  acceptance,  for  B.  never  parted  w{ 
the  possession  or  control ;  at  all  events  he  had  a  lien  for  i 
price  K  But  where  the  defendant  bought  two  horses  from  i 
plaintiff,  a  livery  stable  keeper,  and  desired  to  keep  them 
livery  for  him,  whereupon  the  plaintiff  removed  them  out 
his  sale  stable  into  another  stable ;  held,  that  the  plaintiff 
assenting  to  the  defendant's  order,  and  changing  the  stables 
which  the  horses  had  been  kept,  had  relinquished  his  lien 
the  price,  and  that  he  held  the  horses  not  as  owner,  but  as  a 
other  livery  stable  keeper  might  have  done,  and  consequent 
that  there  was  a  delivery  and  acceptance  \ 

Where  goods  to  the  value  of  144^.  were  made  pursuant 
order,  but  continued,  by  the  desire  of  the  vendee,  upon  t 
premises  of  the  vendor,  excepting  a  part  to  the  value  of  ZL  K 
which  the  former  took  away ;  held,  that  there  was  no  delive 
and  acceptance  of  the  rest  of  the  goods  within  the  meaning 
the  statute  <^. 

When  the  facts  and  intention  of  the  parties  are  ascc 
tained,  it  is  for  the  court  to  decide  whether,  in  law,  tlu 
constitute  an  acceptance ;  but  when  those  are  disputed,  it  is 
question  for  the  jury  whether  there  has  been  a  delivery  and  a 
ceptance  in  point  of  fact  ^.  •  Where,  by  one  of  the  printed 
ditions  in  a  catalogue  of  a  sale  by  auction,  the  purchaser  wa$ 
pay  SOL  per  cent,  upon  being  declared  the  highest  bidder,  &i 
the  residue  before  the  goods  were  removed ;  and  a  persoj 
attended  such  sale,  bid  for  a  lot,  and  having  been  declared  th 


*  Tempest  o.  Fitigerald,3  B.&A. 
See  also  Carter  r.  Toiunint,  5 

B.  &  A.  855,  where,  by  the  vendee^s 
direction,  the  hone  was  fired  and 
sent  to  grass,  bat  entered  as  the  pro- 
perty of  the  vendor. 

*>  Elmore  o.  Stone,  1  Taunt.  468. 
The  anthority  of  this  decision  was 
doubted  by  Boj^y  J.,  in  Howe  v. 
Pahner,  3  B.  &  A.  324,  and  by 
Bettf  C.  J.,  in  Proctor  v.  Jones,  2 

C.  &  P.  534. 

*  Thompson  v.  Maoeroni,  4  D.  & 
R.  61S^     3  B.  &  C.  1. 

^  Where  in  an  action  fur  guudf> 
sold  and  delivered,  it  api»cared  that 


the  defendant,  having  porcbaM^ 
stadc  of  hay  by  parol,  sold  put 
it  to  a  third  person,  by  vbom  it 
taken  away,  without  the  amient 
the  vendor  ;  it  haring  been  left  M 
the  Jury  whether  there  had  bees 
aooeptanoe  by  the  defendsnt. 
foand  a  verdict  for  the  plsbtiir. 
a  motion  for  a  new  trial,  oo 
ground  that  the  judge  bad  Ht ' 
matter  of  Uw  as  a  fact  for  the  .run. 
the  court  said,  that  the  Kpecifif  ibtf- 
ing  by  the  jury,  that  therp  fr<i5  a» 
acceptance,  put  an  end  to  ib«  9*1^ 
tiou  of  law.  Chaphn  r.  Kitf!^^  * 
East,  192. 
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htgliH  bidder,  the  article  was  immediately  delivered  to  him, 

but  in  a  ihr  minutes  afterwards  he  returned  it,  stating  that  he 

bad  keo  Biisuken  in  the  price,  and  refused  to  take  it,  and  no 

prtdtbt  price  for  which  it  was  knocked  down  having  hcen 

pu/:  yd,  that  it  was  a  question  of  fact  for  the  jury,  whether 

^K  M  been  such  a  delivery  hy  the  seller  and  acceptance  of 

tk  article  by  the  buyer,  as  would  take  the  case  out  of  the 

statute,  so  as  to  show  that  it  was  the  intention  of  both  parties 

^0  be  bound  by  the  sale,  no  deposit  upon  the  price  having  been 

^  bj  the  vendee,  agreeably  to  one  of  the  printed  conditions 

in  the  catalogue*.     In  an  action  for  the  price  of  a  fire-engine 

«^  by  the  phuntiffto  the  defendant,  the  defendant  pleaded  the 

tta^te  of  frauds,  and  the  plaintiff  replied,  that  the  defendant 

W  accepted  the  goods.     It  appeared  that  the  defendant,  afler 

tlv  sale  of  the  6re-engine  to  him  by  the  plaintiff^  had  taken 

a  person  to  look  at  it,  and  had  mentioned  who  were  likely  to 

vant  lo  boy  it,  and  that  to  another  person  the  defendant  said, 

**  I  know  that  I  am  going  to  do  it,"  and  that  to  a  third  he  said, 

**  I  Have  a  concern  in  the  engine ; "  held,  that  it  was  for  the 

jm  to  consider  on  this  evidence  whether  the  defendant  had 

treated  the  fire-engine  as  his,  and  dealt  with  it  as  such,  for  that, 

if  to,  the  plaintiff  was  entitled  to  a  verdict  \      Where  the 

pbi&tjff  built  a  waggon  for  the  defendant,  and  the  latter  em- 

I^edasmith  to  affix  thereon  the  iron  work,  and  a  tilt  maker  to 

P^  00  a  tilt,  the  waggon  remaining  in  the  possession  of  the 

P^'^;  held,  not  to  amount  to  an  acceptance  of  the  waggon 

h  t&e  defendant.     But,  said  Tindal,  C.  J.,  "  it  might  have 

oeeii  otherwise  if  these  acts  had  been  done  after  the  waggon 

"^as  completed."*^ 

^<  bas  been  held,  that  the  marking  by  the  vendee  of  goods  in  Marking 
^  ihop  of  a  linendraper  **,  and  the  cutting  by  the  vendee  of  by^the 
^•oe,  of  the  spills  by  which  it  was  tasted  *,  amounted  to  an  ac-   ^'®'"^****- 
^P^ce ;  but  the  contrary  has  been  held  in  a  more  recent  case.   Not  an  ac- 
fbere  the  defendant  went  into  the  shop  of  the  plaintiff  and  pur-  ^^tWntfie 


statute. 


'  PhOUpc  0.  BistoIU,  3  D.  &  R.  99. 

^  2  B.  &  C.  511.     See  Blenkin.  ^  Hodgson  v,  Le  Brett,  1  Camp. 

•P  p.  Clayton,  ^  Taunt-  697-  238. 

'  Bains  v.JeTan«,  7  C.  &  P.  288.  "  Anderson  v,  Scott,  «/.  a.     See 

'  Mabcrley  V.  Sheppard,  10  Bing.  Stoveld  v.  Hughes,  14  East,  30& 
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chaaed  varioiu  articles,  some  of  which  he  marked  with  a  pencil, 
others  were  measured  in  his  presence,  and  others  he  assisted  to 
cut  from  larger  bulks ;  held,  that  there  was  no  acceptance  of 
the  goods,  to  take  the  case  out  of  the  statute.  *'  As  long,"  said 
Hclroyd^  J.,  '*  as  the  vendor  preserves  his  control  over  tlie 
goods,  so  as  to  retain  his  lien,  he  prevents  the  vendee  from  ac- 
cepting and  receiving  them  as  his  own,  within  the  meaning  of 
the  statute.**  *  Where  the  vendor  of  goods  delivered  to  the 
vendee  a  delivery  order,  directed  to  the  warehouseman  in  whose 
possession  the  goods  were ;  it  was  held  to  constitute  an  accept- 
ance ^.  But,  in  a  recent  case,  the  court  decided  that  the  accept- 
ance of  a  delivery  order,  was  not  equivalent  to  an  actual  accept- 
ance, until  the  person  who  had  possession  of  the  goods  had 
accepted  the  order  for  delivery,  and  thereby  assented  to  hold 
the  goods  as  the  agent  of  the  vendee  ^. 

An  acceptance  of  part  of  the  goods  is  a  sufficient  compliance 
with  the  statute.  A.  having  in  his  warehouse  a  quantity  of 
sugar,  in  bulk  more  than  sufficient  to  fill  twenty  hogsheads, 
agreed  to  sell  twenty  hogsheads  to  B.,  but  there  was  no  note  in 
writing  of  the  contract  sufficient  to  satisfy  the  statute  of  frauds; 
four  hogsheads  were  delivered  to  and  accepted  by  B, ;  A,  filled 
up  and  appropriated  to  B.  sixteen  other  hogsheads,  and  in* 
formed  him  they  were  ready,  and  desired  him  to  take  them 
away ;  B.  said  he  would  take  them  away  as  soon  as  he  could; 
held,  that  the  appropriation  having  been,  made  by  A*t  and 
assented  to  by  jB.,  die  property  in  the  sixteen  hogsheads  thereby 
passed  to  the  latter,  and  that  their  value  might  be  recovered  l)y 
A*  under  a  count  for  goods  bargained  and  sold  \     If  a  sam^e 


*  Baldey  v.  Parker,  2  B.  &  C. 
37,  ante,  1053.  See  also  Proctor  v. 
Jones,  2  C.  &  P.  I>32. 

^  Searie  v.  Keeves,  2  Esp*  598. 

'  BentaU  v.  Burn,  3  B.  &  C  423. 

^  Rohde  c.  Thwaitea,  6  B.  &  C. 
388.  In  this  case  JBoyley,  J.,  said, 
*'*'  where  a  man  sells  part  of  a  lacge 
parcel  of  goods,  and  it  is  in  his  op- 
tion to  select  part  for  the  vendee ; 
as  soon  as  he  appropriates  part  for 
the  benefit  of  the  vendee,  the  pro. 


perty  in  the  thing  sold  pa$set  to  Ae 
vendee^  although  the  vendor  if  *6t 
bound  to  pari  wiA  the  poatestum  «•- 
tU  he  is  paid  the  price,''  HolntydyJ., 
said,  *^  that  the  selection  made  \fy 
the  plaintiff,  and  the  adoption  of 
that  act  by  the  defendant,  rendered 
the  goods  the  property  of  the  latter, 
subject  to  the  vendor's  lien  as  to  the 
price,''*  This  case  was  decided  on  the 
ground  that  it  was  an  accepunce  with- 
in the  statute,  yet  sec  nnte^  I()56,  «• " 
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be  akco  spirt  of  the  commodity  purchased,  it  is  a  sufficient  Taking  a 
accepcastt  titliin  the  m<»aning  of  the  statute ;    but  if  it  be  *^™^  ^' 
Mfend  m  a  specimen  of  the  quality  only,  and  be  not  con- 
«M  »  part  of  the  bulk  sold,  it  is  not  a  sufficient  accept- 
ance*. 


SECTION  XVI. 

EARNEST. 


It  ii  bid  down  in  Blackstone's  Commentaries!  that  if  any  part 

uf  the  pice  is  paid  down*  if  it  is  but  a  penny,  or  any  portion  of 

tb  iQods  is  delirered  by  way  of  earnest^  it  is  binding  ^,    To  Ihvwing 

'■«»»  a  payment  as  earnest,  or  part  payment^  within  the  ajjjulJL 

Mate,  there  must  be  an  actual  transfer  of  the  thing  or  money  scrow  the 

pKd  to  be  so  given ;  therefore,  where  the  vendor  drew  the  hi3  is  not 

l|e  of  a  afaiUiiig  across  the  palm  of  the  vendee's  hand,  and  cA>^^t. 

knwds  returned  the  shilling  to  his  own  pocket,  which  in  the 

nth  of  Enfj^hnd  is  called  "  striking  the  bargain,"  it  was  held 

R  siffideBt  to  satisfy  the  statute  ^, 

Hk  delivery  of  a  biU  of  exchange  or  promissory  note  in  part 

fBoCy  aoeardiBg  to  agreement,  would  clearly  be  sufficient, 

KhauttQument  amotmting  to  pa3rnient  till  dishonoured. 


SECTION  XVIL 

NOTE   OR  mSMORANDUH   IN   WBITINa. 


^paiticulai  form  of  words  is  necessary  to  satisfy  this 're- 

^^'^  the  statute   only    requires  written  evidence  of  the 

''B^  The  memorandum  should,  however,  specify  the  ar- 

K  sold,  the  price,  if  any  be  agreed  upon,  and  the  names  of 

'cootracting  parties  <^. 

''^re  the  memorandum  was  in  these  words,  *•  we  agree  to  The  con- 

^fMr.£.  I9d.perlb.  for  thirty  bales  of  cotton,  customary  n^™'*^"be 


*  Cooper  r.Hrton^  7  T.  R.  14.  •  Blenkinsop  o.  Clayton,  7  Tsont. 

■Je  t-.  Whiuihottie,  7  Eas^  66a  697- 

J»««Wtti, Holt,  178.  ^  Champions.  PJumer,  1  N.  R. 

2  Bla.  Com.  447.  252. 


(expressed 
in  the  note. 
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It  should 

oontaiB  the 
price. 


If  no  price 
beetipu- 
hited  for, 
the  memo* 
nuidum 
need  not 
mention  a 
price. 


allowance  cash,  3  per  cent.,  (signed)  Mathews  and  TurnbaU  ;*' 
it  was  held  sufficient  within  the  meaning  of  the  statute,  though 
no  consideration  was  expressed  for  the  promise,  tlie  court  con- 
sidering that  the  word  "  bargtun^*'  used  in  the  17th  sec  had 
not  the  same  technical  signification  as  the  word  "  agreement," 
in  the  4th.  *<  The  words  of  the  statute  are  satisfied,"  said 
Lord  EUenboroughf  "  if  there  were  some  note  or  memorandum 
in  writing,  of  the  bargain,  signed  by  the  parties  to  be  charged 
therewith  ;  and  this  was  a  memorandum  of  the  bargain,  or  at 
least  of  so  much  of  it  as  was  sufficient  to  bind  the  parties  to  be 
charged  therewith,  and  whose  signatures  to  it  was  all  that  the 
statute  requured."  * 

Where  in  an  action  for  the  price  of  horses,  the  meroorandum 
of  the  bargain  did  not  state  the  price,  in  consequence  of  which 
the  plaintiff  was  nonsuited ;  on  a  motion  to  set  the  nonsuit 
aside,  the  court  said,  that  the  price  agreed  to  be  paid  consti* 
tuted  a  material  part  of  the  bargain.  If  it  were  competent  to  a 
party  to  prove,  by  parol  evidence,  the  price  intended  to  be  paid, 
it  would  let  in  much  of  the  mischief  which  it  was  the  object  of 
the  statute  to  prevent  ^. 

But  as  the  statute  only  requires  a  note  or  memorandum  of 
the  bargain,  that  is,  of  the  terms  on  which  the  parties  contract, 
a  memorandum  is  good,  though  no  mention  be  made  therein  of 
the  price ;  provided  no  price  be  stipulated  for.  As  where  the 
defendant  gave  an  order  to  build  a  new,  fashionable,  and  hand- 
some landaulet,  &c. ;  it  was  held,  that  a  note  containing  the 
terms  of  the  order,  without  mentioning  the  price,  was  sufficient 
to  satisfy  the  provisions  of  9  Geo.  IV:  c.  14,  s.  7.  But  if  any 
specific  price  had  been  agreed  upon,  the  court  said,  that  the 
note  would  not  be  sufficient,  and  that  where  the  parties  were 
silent  as  to  price,  the  law  would  infer  that  they  intended  to 
sell  and  buy  at  a  reasonable  price  ^. 


*  Egerton  v.  Mathews,  6  East, 
307>  But  the  consideration  ap- 
peared in  this  memorandnm  by  ne- 
ceuary  inference. 

*  Elmore  v.  Kingscote,  5  B.  &  ('. 
5A3.     A   mere  proposal  of  nale,  or 


purchase,  is  not  sufficient.  Prec  f  h- 
27. 

'  Hoadley  v.  Maclaine,  10  Bin?. 
187.  4  M.  &  Scott,  340.  Sfe  sl«o 
Acebal  v.  I^evy,  10  Bini^.  384  4 
M.  A  Scott,  217. 
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ThewMeof  the  terms  of  the  contract  need  not  be  comprised  If  the  tenn 
inoDeiiMiiRot;  it  is  sufficient  under  diis  8ectio|iy  as  under  the  ^^  ^^^ 
foani,  a  the  terms  can  be  collected  from  several  distinct  oompriiad 
vn^eootiioiiig  internal  references  to  one  another.  distinct 

IV  an  Older  for  goods  signed  by  the  vendor  in  a  book  of  ![j??*^^* 
i&ercDdee,  may  be  connected  with  a  letter  of  the  vendee  to  his  fident. 
ifeat  DKotiooing  the  name  of  the  vendor,  and  with  a  letter  of 
Aerendor  to  the  vendee  claiming  the  performance  of  the  order, 
tBcfflttttfote  a  complete  contract*.  So,  a  bill  of  parcels  in 
whid  tb  render's  name  is  printed,  may  be  connected  with  a 
^^^^f^an  letter  firom  the  vendor  to  the  vendee*. 

^hen  the  purchaser  of  flour  gave  a  notice  in  writing  to  the 
ftOer,  vk  had  delivered  part  of  it,  that  it  was  of  a  bad  quality 
ad  oaakable,  and  required  him  to  take  it  away,  and  in  which 
wice  the  qoaatity,  quality,  price,  and  time  of  delivery  were 
•«^ ;  and  the  attorney  for  the  vendor  answered  the  notice, 
ittiog  that  the  latter  had  performed  his  contract  as  far  as  it 
■d  gone,  and  was  ready  to  complete  the  remainder ;  held,  that 
Kse  two  documents  were  a  sufficient  memorandum  or  note  in 
'nm^ofthe  contract,  to  satisfy  the  terms  of  the  statute  ^ 
^}  *here  goods  were  sold  by  auction  to  an  agent,  and  the 
^'^i^tAceT  wrote  the  initials  of  the  agent's  name,  together  with 
^  prices  opposite  the  lots  purchased  by  him,  on  the  printed 
''^^^Be,  and  the  principal  afterwards  in  a  letter  to  the  agent 
^^^''pM  the  purchase ;  held,  that  the  entry  in  the  catalogue 
*>i^ tighter,  coupled  together,  were  a  sufficient  memorandum 
^^oitttract  within  the  statute*- 

o^  vhere  there  was  a  defective  memorandum  of  the  bargain, 
^  the  vendee  wrote  a  letter  recognizing  the  order,  but  at  the 
inetiiDe  insisting  that  the  terms  of  it  had  not  been  performed, 
tasntuch  as  the  goods  had  not  been  delivered  in  time ;  held,  not 
^ot  to  supply  the  defects  of  the  memorandum*.  So, 
kre  the  letter  stated  that  the  goods  had  not  arrived,  and  that 
^  did  not  arrive  in  a  few  days,  the  defendant,  (the  vendee,) 

*  ABm  e.  Bennett,  3  Taunt.  169.  ^  PhUIimore  v.  Barry,  1  Camp. 

'  Sanndenon  «.  Jadkaon,  2  B.  &  513,  ante,  104& 

f^  •  Cooper  V.  Smith,  16  East,  10% 

'  Jacksmo.  Lowe,  7  Moore,  219.  See  Smith  v.  Snrman,  9  B.  &  C. 

^lBiiig.9.  561,011^,1040. 

TOL  II.  A  A 


1061S  THE   STATtJTE   AOAIHST   FRADD8.  [CHAF.  XllU 

must  get  them  elsewhere'.  Letters  o&ring  and  accepting  a 
price,  do  not  constitute  an  agreement  executed  in  vritiog  within 
the  statute  \ 

Where,  at  a  public  auction,  the  conditions  of  sale  were  read 
by  the  auctioneer  before  the  biddings  commenced,  bat  the 
printed  catalogue  did  not  refer  to  the  conditions,  nor  were  they 
attached  to  it,  and  the  agent  of  the  defendant  was  declared  the 
highest  bidder  for  a  lot,  and  the  auctioneer  put  down  the  inrice, 
100  guineas,  and  the  name  of  the  agent  opposite  the  lot  in  the 
sale  catalogue ;  held,  that  this  was  not  a  sufficient  memoraadum 
in  writing  of  the  bargain  to  satisfy  the  statute ;  but  if  the  con- 
ditions of  sale  had  been  annexed  to  the  catalogue,  the  putting 
down  the  agent's  name  would  have  been  sufficient  to  bind  his 
principal'. 

SECTION  XVIIT. 

AGENT. 

Who  is  an  The  statute  requires  that  the  note  or  memorandum  should  be 
mthe^^  '  ''made  or  signed  by  the  parties  to  be  charged  therewith,  or 
statute.  their  agents  thereunto  lawfully  authorized."  It  has  been 
established  by  several  decisions  that  an  auctioneer  is  agent  for 
both  parties ;  and  if  he  writes  the  name  of  the  vendee  in  the 
catalogue  it  will  satisfy  the  statute,  provided  the  conditions  of 
sale  be  annexed  to  the  catalogue,  or  referred  to  thereby  ^. 

The  agent  contemplated  by  the  statute,  who  may  bind  a  de- 
fendant by  his  signature  to  the  memorandum  of  a  bargain« 
must  be  a  third  person,  and  not  the  other  contracting  party  ^ 
Where,  therefore,  an  auctioneer  wrote  the  name  pf  the  defendant 
in  his  book  o{^site  to  a  lot  purchased ;  held,  in  an  tction 
brought  in  the  name  of  the  auctioneer,  tiiat  such  entry  was  not 
sufficient  to  take  the  case  out  of  the  statute  'i. 


*  Rkhardi  «.  Porter,  6  B.  &  C.  PUUlmore  v.  Barry,  onlf,  1061. 
437.  "  Wright  V.  Dannah,  2  Camp. 

^  Popham  r.  Eyre,  Lofft.  786.  203.     See  ante^  1060. 

*  Kenworthy  0.  SchofieM,  2  B.  &  '  Farebrother  «.  Simmons,  5  B. 
C.  945.  4  D.  &  R.  M6.  Hlnde  o.  &  A.  39.  Btspm  v.  Linthonie,  S 
WhitehooM,  7  East,  668.  C.  &  P.  124. 

*  Kenwoitby  v.  SshefieU,  ntprs. 


tie.  xhil]  Aonrr. 


lOtt 


Btt  fflm  an  aactkxMer'fl  deik  attended  the  aafe,  end  tm 
eidiWm  fanned  down  iiaineddbepiircliaeer  aloud,  aodon 
ispefmmA  horn  him  entered  hk  luune  in  a  book ;  itwm 
kUt  ain aedoo  by  the  auetioiieery  to  be  a  memorandum  by 
mtga^  kwkSij  anthorued ;  lor  the  clerk  was  not  identified 
itt^nietiooecr,  (who  aoed,)  and  in  writing  down  tbe  name 
•«n  inpBedij  authorised  by  the  Tendee  to  act  aa  his  agent ■• 
Ifttagene  wiAout  authority  make  a  contract  in  writing  lor 
bfiRte  of  goods  hj  his  prineipd,  who  subsequently  rati- 
iu  Ae  eooCract,  rach  ratification  will  render  a  note  or  memo- 
■haof  the  arie,  signed  by  the  i^ent,  sufficient  under  tbe 

JMer  alie,  b  the  agent  of  both  parties.  It  is  die  duty  of  A 
knbr  to  enter  in  a  book,  kept  by  him,  a  memonndnm  of  ^hoJJ' 
r  (mns  of  any  contract  which  he  eftcts,  and  the  names  of 
^pTtiei,  The  broker^s  signature  to  sudi  entry  it  suffident 
ntisfy  the  statute ;  for  he  is  in  law  the  agent  of  both 
niei^  The  bought  and  sold  notes  delivered  to  the  parties 
biieDte  the  contract  between  them,  and  not  the  entry  made 
Ae  broker  id  his  book  ^.  Where  a  broker  made  an  entry 
■  oootract  in  his  book,  which  he  omitted  to  sign,  and  aent 
ie  Kspeetire  parties  bought  and  sold  notes  copied  firom  the 
A  tod  signed  by  him ;  it  was  held  a  sufficient  memorandum 
ItWgam  to  satisfy  the  statute*. 

^  if  the  bought  and  sold  notes  sent  to  the  respectire 
^  W  imperfect,  or  if  there  be  a  variance  between  them. 


Bird  i:  Boulter,  4  B.  &  Ad.  In  Grant  v.  Fletdber,  h^roj  AUaU, 

'  I  N.  &  H.  31S.    But  where  C.  J^  nid,  that  the  entry  in  the 

'■i<UQttr*iderJk  signed  the  oon-  hroker's  book  wai,  properly  fpeak- 

t>  vitoen  T.  N.,  without  more,  ing,  the  original ;  hat  in  Thornton 

4  iidd  not  to  he  a  signing  hy  o.  Menz,  tn/ni,  he  said,  itnoe  that 

■fent  of  the  party.    Ooabell  v.  he  had  duuoged  his  opinion,  and 

^,2  Ad.  &  SD.  600.     1  B.  &  held,  together  with  the  rett  of  the 

31.   4  N.  &  M.  485,  taUey  104a  court,  in  Goom  ▼.  JjUdo^  *^fra,  that 

Kadeui  r.  Dunn,  4  Bing.  722.  the  copiea  ddivered  to  the  parties 

u  &  P.  761.  were  the  proper  evidenoe. 

Hepnaii  «.    Neale,    2   Camp,  *  Ooom  r.  Aflalo,  0  B.  &  C.  117. 

Ch^man  r.  Partridge,  5  Esp.  250. 

fer  Lord  Deimany  C.  J.,  in  Rudder  e.  Cammyory  1  Esp.  105. 


^r.Pontcr,  1  M.  A,  Rob.  368. 
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they  will  not  constitute  a  valid  coiitract  %  nor  can  tbey  be  cor- 
rected by  the  entry  made  in  the  broker's  book  \ 

Where  A.  agreed  to  buy,  and  B.  to  sell  a  quantity  of  "  St 
Petersburgh  clean  hemp,"  at  a  certain  price,  through  the  medium 
of  a  broker,  who  acted  as  agent  for  both  parties ;  the  broker 
delivered  a  bought  note  to  ^.,  in  which  by  mistake  he  inserted 
''Riga  Rhine  hemp,*'  instead  of  ''St.  Petersburgh  clean  hemp," 
and  then  delivered  a  sale  note  to  B.,  stated  correctly  according 
to  the  original  contract ;  held,  that  the  variance  between  the  two 
notes  was  fatal,  and  therefore  that  B,  could  not  recover  in  an 
action  against  A.  for  not  completing  the  contract  <^.  So,  where 
a  broker  employed  to  effect  a  sale  of  goods  for  his  prin- 
cipal, made  a  verbal  contract  with  the  vendee,  and  after  enter- 
ing it  into  his  own  book  without  signing  it,  delivered  a  bought 
and  sold  note  to  the  vendor  and  vendee  respectively,  each  paper 
differing  in  its  items ;  held,  that  there  was  no  memorandum  in 
writing  of  the  contract  to  bind  either^. 

In  an  action  by  the  vendee  on  a  contract  made  through  a 
broker,  it  is  sufficient  for  the  vendee  to  produce  the  bought 
note,  handed  to  him  by  the  broker,  and  to  shew  the  employ- 
ment of  the  latter  by  the  vendor.  If  the  sold  note  vary  from 
the  bought  note,  it  lies  on  the  vendee  to  prove  that  variance  by 
producing  the  sold  note  ^. 

But  where  a  broker  delivered  to  the  vendor  bought  and  sold 
notes  written  on  one  sheet  of  paper,  and  the  d^  for  pajrment 
was  inserted  at  the  end  of  the  bought  note  only,  but  in  those 
made  out  for  the  purchasers,  the  day  was  inserted  at  the  end  of 
tlie  bought  as  well  as  of  the  sold  note ;  held,  that  as  the  bought 


*  Grant  v.  fletdier,  5  B.  &  C. 
436.  Thornton  v.  Kempster,  pott 
**  If  the  broker  delivers  a  different 
note  of  the  contract  to  each  party 
contracting,  there  is  no  valid  con- 
tract. There  is,  I  beliere,  a  case 
which  states  the  entry  in  the  bro- 
ker's book  to  be  the  original  con- 
tract, but  it  has  since  been  contra- 
dicted. Each  is  bound  by  the  note 
which  the  broker  delivers,  and  If 
different  notes  are  given  to  the  par- 


ties, neither  can  understand  the 
other.**  Per  Gibbt^  C  J.,  in  Com- 
ming  V.  Roebadt,  Holt,  178. 

^  Thornton  o.  Meux,  M.  &  M. 
43. 

*  Thornton  r.  Kempster,  iManh. 
356.  6  Taunt.  7^6.  And  see  Povell 
V.  Divetty  15  East,  29. 

*  Oranto.Fletdier,  8D.&R.ft9. 
6B.  &a  436. 

*  Hawes  o.  Forster,  1  M.  &  Rob. 
368. 


SIC  xil]  fleadimos. 

and  nld  Botes  delivered  to  the  vendor  were  both  written  on  one 

Aesteffifei,  the  whole  must  be  considered  as  forming  one 

coBtnet;  and  consequently  that  there  was  no  variance  \ 

i  hnker  caimot,  without  the  assent  of  his  principal,  delegate 

ha  ntinrity.    Where  A,  having  goods  to  sell,  employed  a 

Mser  (at  the  purpose,  and  B,  being  desirous  of  purchasing 

tkn,  aflthorixed  the  broker's  salesman  to  offer  a  certain  price, 

• 

who  in  consequence  brought  the  parties  together^  and  who 

bviog  concluded  the  contract,  in  the  absence  of  the  salesman, 

^catid  to  him  the  terms  of  it ;  of  which  he  made  an  entry  in 

IibiBi^s  book,  but  did  not  sign  it,  and  afterwards  communis 

and  tfae  drcumstances  to  the  broker,  who  directed  a  clerk  to 

cBtEf  and  sign  the  contract  in  his  book,  and  sent  a  sale  note, 

B^  by  himself,  to  A,,  but  no  bought  note  was  sent  to  B. ; 

kU,  that  there  was  no  note  or  memorandum  in  writing  signed 

by  an  agent  duly  authorised,  to  satisfy  the  statute  ^ 


1065 


SECTION  XIX. 

PLBADIKOS. 

is  ddaring  upon  a  contract  within  this  statute,  it  is  not  neces- 
Bjtoalkge  that  it  is  in  writing ;  for  where  an  act  makes  writing 
"*Mwy  to  a  matter  where  it  was  not  so  at  common  law,  it  is 
not  aeeesiary  to  state  in  the  declaration  that  it  was  in  writing, 
tboBgii  IX  must  be  proved  to  have  been  so ;  but  in  pleading  it  is 
■w  to  be  otherwise,  for  if  the  defendant  plead  in  bar 
9  agreement  which  is  required  by  the  statute  to  be  in 
^^^  as  that  another  person,  for  a  good  consideration, 
'''®^  to  be  answerable  to  the  plaintiff  for  the  debt,  he 
^  state  the  promise  to  be  in  writing,  so  that  it  may  appear 
K  a  contract  which  the  plaintiff  can  enforce  ®. 
v^ere  defendant,  in  assumpsit^  pleaded  that  the  contract  de- 
ved  upon  was  a  guarantee  for  the  debt  of  another,  and  that 

'  M'Clttn  t.  Dann,  4  Bing.  722.     ante,  1063. 

^l<Ma.  e  1  Saiind.  211.  6.  Jd  276.  n.  1. 

^  Hendenoo  ».  Barnewali,  1  Y.     2. 

^'397.    See  MsdeMi  o.  Dunn, 
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no  memorandttm  thereof^  •tiling  the  cott«deratk>Q»  wiB|  « is 
wnting  ngAed  by  the  defendant  or  any  peiaon  withonzed } 
him ;  it  was  held,  diat  the  plaintiff  might  reply,  that  a  nieiq 
randum  of  agreement  in  writing,  stating  the  eonsideratioii,  m 
signed  by  defendant,  without  setting  out  such  memorandum 
the  replication  K  Formerly  the  statute  might  be  taken  ad?^ 
tage  of  under  the  general  issue,  but  since  the  new  rules  it  nu 
be  specially  pleaded  \ 


*  Wakeman  v,  StLtUm,  9  Add.  ft  that  ctte  toAj  he  canMtnd  as  ov 

EUfii,  78.  4  Neir.  ft  M.  114.    Sea  raled. 

aholiOyv.  Hewitt,  11  Price,  494.  ^  See  Hawea  v.    Armstrong, 

Lygaght  v.  Walker,  6  Bligh  N.  S.  Bing.  N.C.  161.  I  Hodges,  179.  ^ 

1.    In  Lowe  o.  Eldrad,  1  C  ft  M.  draws  v.  Smitb,  2  C.  M.  ft  R.  (9 

S30E,  the  Qontrvy  wai  decided^  bat  lGde,S36.    lGh.Pi9Q^      ' 
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CHAPTER  XIV. 

FRAUDULENT  MISREPRESENTATION. 


PAOX 

L  ftnAileDt  niir^wcntitian  respecting  the  cfaancter  or  credit 

tfawtber. 
U.  fbfclat  MiMquiamtition  mpecdng  the  labject  matter  of  a 
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SECTION  I. 

mnnjLsxT  misrbpbbbbntation  kespbctinq  thb  chabactxb 

OB   CREDIT   OF   ANOTHER. 

^  i  person  makes  a  fraudulent  misrepresentation  to  another 
I  any  matter  that  is  enquired  of  him,  in  consequence  of  which 
M  other  person  is  induced  to  do  some  act,  whereby  he  sus- 
^  an  iojnry,  an  action  on  the  case,  in  the  nature  of  de- 
Mt  win  lie  at  the  suit  of  the  party  injured,  against  the  person 
B^  the  fraudulent  misrepresentation. 

Tomtain  snch  an  action,  it  must  appear  that  the  defendant  To  niftain 
°^tbt  the  representation  which  he  made  was  false  %  and  the  defend, 
fec&e  plaintiff  had  acted  on  the  faith  of  such  representation,  ant  must 
^tliat&re  it  should  appear,  that  the  plaintiff  was  aware  of  that  his  re- 
e  fiJsity  of  the  representation,  or  even  that  he  had  the  means  P'"®"^**- 
^^ctecdng  it,  and  ascertaining  the  truth,  and  neglected  to  do  false. 
t  or  that  he  placed  a  blind  or  wilful  confidence  in  a  repre- 
ttatioD  which  was  not  calculated  to  impose  on  a  man  of  or- 
^  prudence  and  circumspection,  the  law  will  afford  him 
Tclief,  eyen  though  he  was  deceived;  for  it  is  a  general  rule 
■^  to  all  actions  for  torts,  and  peculiarly  applicable  to 

Theitpraentation  must  also  be  tin*8  Treatise  on  Lord  Tent6rden*s 
^^^&ig.  See  9  G.  IV.  c.  14.  s.  Act  may  be  oonsnlted  with  great 
^  1V74.  On  this  subject,  Mar-     advantage. 
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actions  for  deceit,  that  however  culpable  the  condoct  of  tb^ 

individual  may  have  been,  the  law  will  not  lend  its  aid  to  an] 

man  whom  the  exercise  of  ordinary  vigilance  or  discretioj 

would  have  protected  from  injury,   in  accordance  with  th 

maxim  vtgilantibus  turn  domdenttbus  jura  mhvenhmU 

The  first  case  on  this  subject  is  Pasley  o.  Freeman,  whi(j 

was  an  action  by  the  plaintiffs  against  the  defendants  for  frau 

ulently  misrepresenting  to  them  the  solvency  of  one  Falch, 

whom  they  afterwards  sold  goods,  and  who  turned  out  to  \ 

insolvent     The  plaintiffs  had  a  verdict  on  the  third  cou 

which  in  substance  stated  that  the  defendant,  knowing  to  t 

contrary,  fraudulently  represented  to  the  plaintiffs  that  Fa) 

was  a  person  safely  to  be  trusted ;  that  in  consequence  of  su 

representation,  and  believing  it  to  be  true,  the  plaintiffs 

goods  on  credit  to  Falch,  and  by  reason  of  his  inability  to 

for  them,  were  likely  to  lose  their  price.    On  a  motion  in  am 

of  judgment,  the  court,  (Lord  Kenyon^  C.  J«,  Ashkurst  and  Bu 

Js.,)  Grose,  J.  dUsenttente,  were  of  opinion,  that  upon  gener 

principles,  where  the  act  of  one  man  was  the  immediate  ca 

of  loss  of  property  to  another,  the  law  conferred  on  the  oth 

a  right  of  action,  unless  the  act  committed  could  be  justifiei 

or  excused,  and  that  here  the  fraudulent  misrepresentation  <| 

the  defendant,  for  which  there  could  be  no  possible  jastifid 

tion  or  excuse,  had  occasioned  to  the  plaintiffi  the  loss 

their  goods,  and  consequently  that  the  third  count,  which  | 

substance  stated  these  facts,  was  good  \ 

It  is  not  I^  is  not  necessary,  in  order  to  sustain  this  action,  that 

2[|°*^^      defendant  should  derive  any  advantage  from  the  false  repi 

preaenu-      sentation,   or   that  he  should  have  colluded  with  the  pe 

be  made       ^^^  ^*^  derive  the  advantage  \     Nor  is  it  necessary  that 

through  an  ghould  make  the  representation  with  an  ifUefUion  to  dk^ 
evil  motivo* 

though  it  was  formerly  held  otherwise  ^.     *'  It  is  sufficient 

he  knew  that  the  representation  was  false ;  for  it  is  a  fraud  i 


'  Pasley  v.  Freeman,  3  T.  R.  61.         ^  Id, 
''I  confess  myself  still  unable  to  com.         *  Ashlln   o.  White,  Holt, 

prehend  the  ground  on  which  the  Scott   v.   Lara,  Peake,  235. 

case  of  Pasley  v.  Freeman  was  de-  Ames  v.  Milward,   8  Taunt. 

cided."     Fer  Grose,  J.,  in  Haycraft  2  Moore,  713.      Tapp  r.  Lee,  3 

v.  Creasy,  2  East,  104.  &  P.  367* 


secl]  FiAVDumrr  misrsfresbntatiok  of  another.  1069 

Isw  if  ipvty  makes  representations  which  he  knows  to  be 
bkftdm  iojnry  ensnes ;  although  the  motives  from  which 
tbe  r^RKBtatioiis  proceeded  may  not  have  been  bad,  the 
jotrv&o  makes  such  representations  is  responsible  for  the 

Thadan  where  a  bill  was  presented  for  acceptance  at  the 

o&e  of  tbe  drawee,  in  his  absence,  and  A.^  who  resided  in  the 

ttoe  boose  with  the  drawee,  being  assured   by  one  of  the 

pyea  that  the  bill  was  perfectly  regular,  was  induced  to  write 

aDtk  loll  an  acceptance,  as  by  the  procuration  of  the  drawee, 

^i^mh^  that  the  acceptance  would  be  sanctioned,  and  the  bill 

piidbjtbe  latter;  the  bill  was  dishonoured  when  due,  and 

t&e  iodoTMe  brought  an  action  against   the  drawee,  and  on 

]to(^  of  the  above  facts,  was  nonsuited.     The  indorsee  then 

■ni  A.  for   fidsely,    fraudulently,    and    deceitfully    repre- 

KntiDg  that  be  was   authorissed    to    accept  by  procuration, 

>Bd  at  the  trial  the  jury  negatived  all  fraud  in  foct ;   held> 

Botrntbtanding,  that  A.  was  liable.     Lord  Tenterden,  C.  J., 

n  ddireriag  the  judgment  of  the  court,  observed  that  the 

piociple  of  the  cases  of  Foster  o.  Charles,  and  Corbett  v. 

^fown\  was  well  founded,  and  applied  to  the  present.    In 

ibse  cases  the  representation  was  made  immediately  to  the 

flabtiff,  and  was  intended  by  the  defendant  to  induce  the  plain- 

oTtodo  the  act  which  caused  the  damage.  Here  the  representa- 

^vasmade  to  all  to  whom  the  bill  might  be  offered  in  the 

^^f^n^Q^  circulation,  and  was  in  fact  intended  to  be  made  to 

^^  the  plaintiff  was  one  of  those.     And  the  defendant 

^'^  be  taken  to  have  intended  that  all  such  persons  should 


'  ^«r  Tmtfs/,  C  J.,  io  Fetter  v,  a  verdict  for  the  defendant  on  this 

C^vlct,  7  Biog.  105.    This  was  an  finding.     In  Corbett  v.  Brown,  1 

Munagsinst  the  defendant  for  re-  M.  &  Rob.  110.    8  Bing.  35.    6  C. 

MBmcnding  an  agent  to  the  plain-  &  P.  363,  the  same  learned  judge 

tf^  vith  a  knowledge  that  his  re-  observed,  ^*  that  whether  or  no  there 

pBKntatioD  of  the  character  of  the  were  any  motive  or  intention  to  de- 

^Bxt  vas  false.    The  jury  returned  fraud,  the  false  assertion  of  a  fact 

>  verdia  for  the  plaintiff,  with  a  which  the  defendant  knew  to  be  un- 

I'ltaDeDt,  that  they  considered  that  true  amounts  to  a  fraud  in  law,  and 

wre  was  no  frandulent  intention  all  the  damages  whidi  ftirly  and 

ta  the  part  of  the  defendant,  though  necessarily  foUow  from  the  misrepie- 

^  vhich  he  bad  done  was  a  fraud  aentation  may  be  recovered.^ 


It 


inhw.    The  coort  refused  to  enter         ^  Supnk 
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give  credit  to  the  aeceptdnee,  aiid  tbereby  act  cm  die  fiiith  of 
that  fepresenialiMi,  because  that,  in  the  ordmary  comse  o( 
business,  was  its  natural  and  necessary  result.  When  the  de- 
fendant wrote  the  acceptance,  and  hereby  in  sabstand 
represented  that  he  had  authority  from  the  drawee  to  make 
it,  he  knew  that  he  had  no  such  authority.  The  repre- 
sentation, therefore,  was  untrue  to  his  knowledge.  The  de- 
fendant no  doubt  belieTed  that  the  acceptance  would  be  ratifiedl 
and  the  bfll  paid  when  due,  and  if  he  had  done  no  more  than 
make  a  statement  of  that  belief,  according  to  the  strict  tmtlij 
by  a  memorandum  appended  to  the  bill,  he  would  haTe  beei^ 
blameless.  But  then  the  bill  would  never  have  circulated  a^ 
an  accepted  biH,  and  it  was  only  in  consequence  of  the  &W 
stiatmnent  of  the  defendant,  that  he  actually  had  anthoritj  to 
accept,  that  the  bill  gained  its  credit,  and  the  plaintiff  snstainea 
a  loss.  For  these  reasons  the  verdict  should  be  for  die  plain- 
tiff." * 

Thede.  Wh^re  a  sheriffi  Upon  the  representation  of  a  judgment 

hdd  liable,  creditor,  took  in  execution  certain  goods  as  belonging  to  tbe 
though  hx8  defendant,  (the  debtor,)  and  a  third  party,  to  whom  the  foods 
atioD  was     really  belonged,  recovered  their  value  in  an  action  agunst  die 

fiaadi^t-  *^"^»  ^*  ^"^  ^^^*  "*  *^®  House  of  Lords,  upon  error  from 
lyorfalsely.  Ireland,  that  the  sheriff  might  maintain  an  action  on  die  case 
against  the  judgment  creditor  for  his  false  representatioB, 
liiough  it  was  not  made  fraudulently  or  falsely.  Lord  Wyn/vrd 
in  delivering  judgment  said,  *'  that  a  false  assertion  made  by  a 
party  for  his  own  benefit,  of  a  fact  not  known  to  be  tme^  gave 
a  ground  c/£  action,  if  it  induced  another  party  to  take  a  step 
to  luft  prc^udioe^"  ^ 

It  is  not  necessary,  in  order  to  sustain  this  action,  that  the 
misrepresentation  should  amount  to  a  positive  assertion  contrary 
to  the  truth;  any  communication  which  naturally  impresses 
the  plaintiff's  mind  with  a  mistaken  belief,  will  be  su£Scieiit 


*  PoOill  r.  Waker,  a  Bw  &  Ad.  jadgment,  on  the  gnmnd  tint  tb# 

114)re60giiisedittFreiDaaB9.Baker,  dedaration  oontainad  no  sTenneat 

5  B*  &  Ad.  707«  of  6emd  or  know^ledge  of  Hs  h^ 

^  Hnmpltfeyt  t,  PiM,  6  BKgh  hood.    See  Adanuoo  i^.  Jv^  ^ 

N.  S.  154»    lUs  case  came  before  Bing.  06. 
the  oonrt  on  a  motion  is  acNat  of 
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When  the  defindiiit  haviDg  bad  a  cradit  lodged  wHh  him  by 

ikaaffthamef  in  favour  of  one  W»  T*^  to  a  certain  aiooimCt 

ipoiM  eaqpvefle  ttipttlatioii  that  W.  T.  aboaU  ])ieTioiitly  lodge 

abihtfif^goodB  to  (reUe  the  amount;  and  being  appUed  to 

hj  Ae  pkiBti&  for  infofniBtion  reqpectiog  the  tespMsibiUty  of 

W,  T^  annrcicd  thai  be  knew  nothing  <^  W.  T.  himself  bul 

vbtfaelnd  kaitied  from  hit  correspiHftdertt ;  but  thai  he  had 

a  eredk  lodged  with  him  for  so  moch^  by  a  respectable  house 

It  £,  iHiich  he  bdd  at  W4  TJs  diiposali  (omitting  the  cdtth 

ditifliy)  iad  that  upon  a  view  of  all  the  circumstances  which 

lad  mmt  to  hie  (the  defendant's)  knowledge,  the  jrfaintiffa 

wif^  oMcnte  W.  r/s  order  with  safety ;  (via.  wi  order  S09 

ikuk  sad  delivery  of  goods  on  credit)    In  an  action  on  the 

caK  to  lecevei  damages  incurred  by  die  plaintifis  in  eonse- 

fsoiee of  having  trusted  fP.  T*  oa  thia  representation;  held^ 

tint  there  wss  a  material  suppression  of  the  truth,  and  evidence 

nffidcnt  for  the  jury  to  find  fraud,  although  the  defendant 

Usokunedtate  interest  in  making  the  feke  representation^ 

lid  thos^  ai  the  time  when  it  was  made^  he  added,  that  he 

pn  tke  sdviee  without  pvejudice  to  bumeelf  ^     But  where  the 

dtfindml,  en  being  adied  leipecting  the  character  add  credit 

of  aBoilier»  said  that  he  had  been  paid  a  debt  due  to  Imnsdf 

tench  person,  and  that  he  was  ready  to  give  him  credit  for 

«y  tMflg  that  he  wanted,  in  consequence  of  which  the  frfaintiff 

gireya credit;  held,  that- an  action  for  lahe  misrepresenta-* 

tM8  vcmid  not  lie  against  the  defendant,  though  he  knew  that 

^  other  had  before  that  time  been  discharged  under  the  in- 

ttfrcQl  set,  and  did  not  mention  it  to  the  plaintiffs. 

14  bowevvr,  tlie  defendant  at  the  time  of  making  die  repve«  If  the  do- 
ttotatidki  bdBeved  what  6e  states  to  be  true,  an  action  cannot  ^^^^  ^^^ 
bemtained  againat  him.    Aa  where  the  defendant  was  asked  '^^^^V.^ 

ation  whiGu 

bjr a tratontaan  ittspeeting  the  circumatanees  of  a  Miss  Robert-  homakes 
wn,  and  he  replied,  '*  you  may  credit  her  with  perfect  safety,  J^^^^* 
^Ikmmofmyamn  hmamkige  that  she  has  been  left  a  con-  wiOnotliob 
Mdenble  fortmie  lately  by  her  modier,  ahd  that  she  is  in  daily 
expectatioD  of  a  much  greater  at  the  death  of  her  grand- 

!■■■  ■■■■■I««a«.  ■  i  ■  l*ll.tlll)|ltl  Wli 

*  Sfi«flh]lttoilbid,lEast,31S.      U.    7Ma44. 
^  Oabifind  ».  BladOoid,  6  Price, 
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father,  who  has  been  bedridden  for  a  considerable  time."  The 
defendant  subsequently  made  various  other  assertions  to  the 
same  effect^  and  goods  to  a  considerable  amount  were  supplied 
to  Miss  Robertson,  on  his  recommendation.  It  afterwards  turned 
out  that  Miss  Robertson  was  a  swindler.  An  action  having 
been  brought  against  the  defendant  for  the  misrepresentatioiu 
the  court  (Lord  Kenyan^  C.  J.,  dissentiente)  held,  that  as  he 
believed  the  statements  which  he  made  to  be  true,  (and  that  he 
did  so  was  evident  from  his  having  lent  Miss  Robertson  his  ac 
ceptance  to  the  amount  of  2000/.,)  the  action  could  not  he 
maintained,  on  the  ground  that  fraud,  or  an  intention  to  deceive, 
was  wanting;  and  as  to  the  assertion  respecting  "his  own 
knowledge,"  taking  it  secundam  subjectam  materiamj  it  could  be 
considered  to  mean  no  more  than  the  assertion  of  a  strong  be- 
lief, founded  upon  what  appeared  to  him  to  be  reasonable  and 
certain  grounds  *. 

If  A,  inquires  generally  of  B,  concerning  the  circumstances 
of  C,  A.  cannot  maintain  an  action  against  B,  for  a  decatfd 
representation  upon  this  subject,  if  C.  pays  A.  for  the  goods 
which  it  was  in  contemplation  to  sell  when  the  representation 
was  made,  although  C  becomes  insolvent,  and  is  indebted  to 
A»  for  other  goods  subsequently  sold.  Aliter,  if  A,  had  in- 
quired of  B.  whether  C.  was  worthy  to  be  trusted  as  a  general 
customer,  or  if  there  had  been  any  conspiracy  between  B» 
C,  to  cheat  ^.,  by  paying  for  the  first  parcel  of  the  goods  ^ 


*  Haycraft  r.  Creasy,  2  East,  92.  It  is  obseirable,  hoveTer,thstth« 

In  Po]hiUr.Walter,im<0, 1070,  Lord  ground  of  the  dediion  in  HajcnT; 

Tenterden  said,  ''  If  the  defendant  v.  Creasy  was  the  aboenoe  of  {nai^ 

had  had  good  reason  to  beliere  his  or  an  intention  to  deceiTe ;  and  thai 

represensation  to  be  true,  as,  for  it  has  been  held  in  Polhillo.  Walter, 

instance,  if  he  had  acted  upon  a  Foster  ik  Charles,  Corbettr.Brovt, 

power  of  attorney  which  he  supposed  and    Humphreys  o.   Pratt,    siXfi 

to  be  genuine,  but  which  was  in  fact  1069,  70»  l^t  the  ezistenoeof  fno4 

a  forgery,  he  would  have  incurred  or  of  an  evil  motive,  is  not  esseoml 

no  liability,  for  he  would  have  made  inactions  of  this  kind.  The  opinion 

no  statement  which  he  knew  to  be  of  Lord  Ken^im  in  the  prescot »» 

false;   a  case  very  different  from  appears  to  be  more  in  oonsonance 

the  present,  in  which  it  is  dear  that  with  the  modem  doctrine,  than  that 

he  stated  what  he  knew  to  be  un-  of  the  rest  of  the  court, 
true,  though  with  no  corrupt  mo-    .     ^  De  Graves  o.  Smith,  2  CuBp> 

tive."  533: 
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SoifJ.  make  an  inquiry  of  ^.  as  to  the  circumstances  of 

C,  irith  respect  to  opening  an  account  with  him  as  a  general 

customer,  and  B.  fraudulently  misrepresents  him,  in  conse- 

qittflce  of  wbicb,  ^.  sells  C»  goods  from  time  to  time,  and  is 

aibnrards  a  loaer  by  him ;  an  action  lies  for  the  deceit,  although 

the  bajer  pays  for  the  first  parcels  of  goods,  on  the  purchase 

of  wiijdi  the  reference  is  made ;  but  the  defendant  is  liable 

ooly  widuB  a  reasonable  time,  and  to  a  reasonable  amount  *• 

Bm  if  (me  who  has  sold  goods  on  the  representation  of 

aBod»  concerning  the  buyer's  circumstances,  afterwards  tells 

the  bojer  be  will  seU  him  no  greater  amount  without  further 

reiboces,  and  after  that  entrusts  him  to  a  greater  amount,  the 

3fi£^  of  the  misrepresentation  is  not  liable  beyond  the  sum 

(fae  at  the  date  of  the  plaintiff's  declaration ;  for  this  is  strong 

endence  to  shew  that  the  plaintiff  was  no  longer  deceived  by 

SQch  misrepresentation  \ 

Where  J.  fraudulently  represented  the  circumstances  of  B. 

to  be  good,  in  order  to  induce  C.  to  give  him  credit,  and  added, 

"if  he  does  not  pay  for  the  goods  I  will ;"  held,  that  an  action 

Q^igbt  be  maintained  against  A.  for  the  misrepresentation,  not* 

Kithstaoding  the  addition  of  the  promise ;  for  the  promise  not 

heing  in  writing,  was  not  binding  S 

Where  the  declaration  stated  that  the  plaintiff  had  bought  of 

C.  and  Son  certain  goods  for  a  sum  mentioned,  which  the  de- 

foidfflt  had  lent  the  plaintiff  on  his  personal  credit,  without 

^S^c^arat  for  any  lien  on  them  in  respect  thereof,  which  sum 

i^fbiDtiff  paid  to  C  and  Son,  who  accepted  it  in  payment 

f^T  the  goods ;  yet  that  defendant,  falsely  and  wrongfully  pre* 

^s^g  that  he  was  entitled  to  such  lien,  and  had  a  right  of 

preTenting  their  delivery  to  the  plaintiff  till  the  said  loan  should 

be  repaid,  wrongfully  and  maliciously,  and  without  reasonable 

or  probable  cause  in  that  behalf,  but  under  the  colour  of  the 

^  pretended  lien,  ordered  C  and  Son  not  to  deliver  the  said 

goods  to  th^  plaintiff,  but  to  keep  them  till  they  received  further 

orders ;  in  consequence  whereof  C.  and  Son  refused  to  deliver 


*  HatdunioQ  v.  Bell,  1  Taunt.        '  Ha^oar  v.  Alexander,  2  N.  B. 
«8.  241. 

'id. 
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them  ee  him ;  plea,  that  plaintiff  never  paid  C  and  Son;  held, 
<m  demurrer,  that  the  action  waa  maintainable;  for  after  potting 
the  averment  of  payment,  which  had  been  traverMd,  oat  of 
consideration,  it  appeared  sufficiently  that  the  defendant  knew 
that  there  was  no  agreement  Ibr  a  lien  on  the  goods,  and  that 
there  was  no  obligation  on  C.  and  Son  to  deliver  the  goods  to 
the  plaintiff  without  payment,  and  that  their  relbaal  so  to  ds* 
liver  up  the  goods  to  the  plaintiff  arose  from  die  defendant*! 
statement,  and  the  damage  directly  resulted  from  that  act  of 
his«. 
The  £dbe  By  the  9  Geo.  IV.  c.  14.  s.  6.  it  is  enacted,  **  that  no  action 
ii^^must  ^^  ^  brought  whereby  to  charge  any  person  upon  or  by 
^in  writ-  reason  of  any  representation  or  assurance,  made  or  given,  oob« 
ceming  or  relating  to  the  character,  conduct,  credit,  ability, 
trade^  or  dealings  of  any  other  person,  to  the  intent  or  purpose 
that  such  person  may  obtain  credit,  money,  or  goods  ttpon^ 


*  GreeQ  v.  Batten,  S  C.  M.  &  R. 
707.    1  Tyr.&O.  118.  1  Oslo,  S4». 

dit^  Muw^y,  or  goods  upon. — It  is  evi- 
dent that  a  mistake  has  ooooxred  In 
transcribing  this  sentence  on  the 
roll ;  for  as  it  now  stands  it  is  un- 
grammatical,  a  dicomstanoe  to  be 
regretted,  as  it  subjects  the  object  of 
the  framer  to  different  interpreta. 
tions,  as  appears  from  the  following 
judicial  conjectures  respecting  it  in 
the  ease  of  Lydev.  Barnard,  1  Mees. 
&  W.  lOi.  1  Oale,  388.  Parho^ 
B.,  *'  The  words  of  the  danse  in 
question  are  clearly  inaccurate,  pro- 
bably  from  a  mistake  of  the  traa* 
acriber  into  the  parliamentary  roU. 
We  must  make  an  alteration  in 
order  to  complete  the  sense,  and 
must  either  transpose  some  words, 
and  read  the  sentenoe  as  if  it  were, 
*"  to  the  intent  or  purpose  that  some 
other  person  may  obtain  money  or 
goods  upon  credit,*  or  interpolate 
other  words,  and  read  it  as  if  it  were, 
*"  to  the  intent  or  purpose  to  obtain 
credit,  money,  or  goods  on  such  re- 
presentatioD.*     If  we  assume  Lord 


TmitrdgmU  obfeet  to  liave  been 
meiely  to  preteat  evanons  of  the 
statute  of  frauds,  a«  we  think  it 
was,  and  use  this  as  a  key  for  the 
oonstruedaii  of  the  daoae,  it  would 
induoe  one  to  prefer  the  fonaer  al- 
teration, by  which  the  dause  it 
made  clearly  to  apply  only  to  csMi 
where  the  purpose  of  the  icpfeeeat- 
ation  is  to  obtain  person^  credit  fsr 
the  third  person.  But  then  it  would 
not  only  apply  to  all  cases  of  soch 
credit,  for  it  would  indode  money 
and  goods  only,not  woik andlaUwr 
done  for  the  third  person,  or  hornet 
and  land  let  to  him  oq  the  faith  of 
such  rmesentation ;  which,  hew- 
ever  are  cases  by  no  means  of  sodi 
frequent  occurrence  as  transactioni 
in  money  or  goods.  On  the  other 
hand.  If  wa  make  the  latter  altsr- 
ation,  using  the  same  key  to  ths 
construction  of  the  dense,  we 
must  reject  the  words  *  money  or 
goods,*  as  surphisagie,  as  they  would 
be  induded  in  the  general  word 
^eredit.'  I  Oiink  it  highly  pro- 
bable that  the  6rBt  correction  wooM 
make  the  obtuse  such  as  Lord  7\m- 
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unless  sucfa  reprfisentation  or  assurance  be  made  in  writing, 
Signed  by  tbe  party  to  be  charged  therewith."  * 
Where  the  plamtiff,  being  about  to  advance  money  to  Lnrd 


itrdmongauXtfwvM  it ;  biitwiiid&- 
erer  is  adopted,  I  uq  of  opinion 
that  the  ttatute  applies  only  to  those 
esses  in  whidi  the  representation  is 
nade  relating  to  the  trustworthi- 
ness of  a  third  person,  with  the  in- 
tent that  he  may  obtain  personal 
crsdit  on  the  faith  of  snch  repre* 
•eotation." 

AUermnj  B,—^  It  is  highly  pro- 
bsUe  that  Uie  real  dense  as  drawn 
hflord  7(SBl#H^ stood  thus;  *to 
the  intent  that  such  third  person 
might  obtain  money  or  goods  upon 
credit.'  But  after  all,  this  is  only 
matter  of  oosijecture,  fren  the  un. 
gnunmatical  state  of  the  sentence  as 
it  now  stands.*' 

Lord  AUnper^  G.  B.^'' With  re- 
gsid  to  the  remarfcs  that  have  been 
made  upon  the  introduction  into  the 
statute  of  the  word  ^upon^*  with. 
oat  any  gnmmatfcal  relation  to  the 
other  words  of  the  sentence,  I  am 
decidedly  of  opinion  that  the  word 
most  be  ngected  as  nonsensical,  and 
that  we  cannot  admit  a  conjectural 
trsnspodtion  of  it  in  order  to  inter- 
p«t  the  statute.  Neither  do  I  think 
that  either  of  the  conjectures  of- 
isBsd  gnres  die  most  probable  ac- 
count for  the  Introduction  of  the 
word.  The  manuscript  of  the  clause 
most  probably  contained  the  word 
^mwupon.  On  xevising  it,  the  aa- 
thor  considered  that  the  word  was 
mperfiuous  to  express  his  meaning, 
and  that  it  might  possibly,  if  it  had 
any  effect,  rather  narrow  its  con- 
struction. He  has  therefore  meant 
to  strike  it  out,  but  has  not  carried 
his  erasure  with  sufficient  force 
through  the  latter  part  of  the  word. 
The  word  upon  has  therefore  found 
itt  way  into  the  print,  and  has  es- 
caped  notice  afterwards,  when  the 
bill  was  in  the  committee.      The 


priaten  cf  bilb  fiv  the  two  houses 

seldom  commit  an  error  on  the  side 
of  omission.  Every  thing  which  is 
not  beyond  doubt  erased  in  the  ma- 
nuscript is  sure  to  be  senred  up  in 
print;  and  if  it  should  afterwards 
escape  detection  in  committee,  finds 
its  way  upon  the  rolls  of  parliament 
and  into  the  statute  book.*' 

*  '*  The  author  of  this  Statute  ap- 
pears to  have  had  the  statute  of 
frands  before  him.  Some  of  his 
words  are  adopted  from  the  statute^ 
and  where  he  has  repudiated  the 
words  before  him  and  adopted  others, 
it  seems  to  have  been  done  with  a 
view  not  to  narrow  but  to  extend 
his  remedy  to  all  possible  cases  in 
which  litigation,  fraud,  or  perjury, 
might  be  prevented,  by  requiring  a 
written  document  to  attest  a  repre- 
sentation or  assurance  concerning 
or  relating  to  the  conduct,  character, 
credit,  or  ability  of  another,  by 
means  of  which  representation  the 
party  making  it  intended  that  other 
person  to  obtain  money,  goods,  or 
credit.*'    Per  Lord  Abrnger^  Id, 

^*  A  practice  of  bringing  actions  on 
parol  representations  as  to  the  sol- 
vency or  trustworthiness  of  a  third 
person,  had  grown  up  since  the  case 
of  Pasley  v.  Freeman.  This  prac- 
tice was  an  evasion  of  the  statute 
of  frauds,  and  Lord  Tenierden  I 
think  meant  to  put  all  cases  on  the 
same  footing  where  one^  on  the 
personal  credit  of  another,  gave  per- 
sonel  credit  to  a  third  person,  and 
to  make  it  necessary  that  tbene 
should  be  a  note  in  writing,  where 
such  credit  was  given  on  the  faith 
of  a  representation,  as  well  as  where 
it  was  given  on  the  faith  of  a  posi- 
tive promise.  I  consider,  therefose, 
the  mischief  to  be  this  and  no  mart^ 
Per  Parke,  B.,  id. 
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Qumre^         Edward  Thynne>  on  the  purchase  of  an  annuity,  which  was  to 
the  sutnte    ^  secured  in  addition  to  his  personal  responsibility,  by  the  as- 

exteadB  to     giininient  of  Lord  Edward  Thynne's  interest  in  a  certain  fund 

repreaenta-      °  "^ 

tiona  re-       settled  at  the  time  of  his  marriage,  and  of  which  the  defeadanti 

2^*^^  with  some  other  persons  was  a  trustee^  applied  to  the  defend- 
perty  of  ant  to  inform  him  as  to  the  existing  state  of,  and  charges  upon 
this  fund,  and  the  defendant  wilfully  and  fraudulently  made  i 
false  representation  to  him  of  the  amount  of  the  charge  on  tbe 
fund,  for  which  misrepresentation  the  plaintiff  brought  an  ac- 
tion which  was  tried  before  Lord  Abinger ;  it  appearing  thai 
the  representation  was  made  by  parol,  the  plaintiff  was  non- 
suited,  on  the  ground  that  it  was  within  the  above  enactment; 
and  to  be  actionable,  must  have  been  in  writing.  On  a  inotios 
to  set  the  nonsuit  aside  and  grant  a  new  trial,  (the  question  beia^ 
whether  the  misrepresentation  was  within  the  statute  or  not,] 
the  court  were  equally  divided ;  Barons  Parke  and  Alderm 
were  of  opinion  in  the  negative,  on  the  ground  that  the  statute 
applied  only  to  representations  respecting  personal  credit 
trustworthiness,  and  not  to  representations  respecting  prope 
or  a  particular  fund,  as  in  this  case.  Lord  Abinger  and  Mrj 
Baron  Gumey  considered  that  it  was  within  tbe  statute,  as  ii 
was  a  representation  respecting  the  "  ability"  of  Lord  Edwai 
Thynne  to  charge  a  particular  fund ;  or  to  satisfy  an  en 
gagement  of  a  pecuniary  nature,  into  which  he  was  aboi 
to  enter,  and  upon  the  faith  of  which  he  was  to  obtair 
money  •. 

In  this  action,  the  party  respecting  whom  the  misrepresenia^ 
tion  has  been  made  is  a  competent  witness  for  the  plaintitT'l 
Similar  misrepresentations  made  by  the  defendant  to  other  per 
sons,  are  admissible  in  evidence  to  shew  a  fraudulent  connecrioi 
between  the  defendant  and  the  customer  ^, 

*  Lyde   v.  Barnard,    1   Mees.  &  Brant  o.  Robinson,  R.  &  M*  4& 

Wels.  101.     1  Gale,  388.  "  Beal  v.  Thatcher,  Z  Eef^l^ 

«  Richardson  v.  Smith,  1  Camp.  2  Stark.  Ey.  268. 
277*     Smith  V.  Harris,  2  Stark.  47* 
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SECTION  II. 

raiin>0UllT  mSRBFRBSBNTATION   RXSPBCTINO  THE   SUBJECT 
MATTBR  OF   A   CONTRACT. 

AfactioQQnthe  case  also  lies  for  the  breach  of  an  implied  war-  An  acdoa 
rastr,  or  for  any  fraud  practised  by  a  vendor  in  respect  of  the  sub-  He,  fo^  Re- 
ject natter  of  a  contract,  whereby  the  vendee  sustains  a  damage,  oeit  prao- 
As  if  a  person  sells  goods  as  his  own,  knowing  that  they  were  the  gpect  of  the 
property  of  another ;  the  vendee  may  maintain  an  action  on  the  !JJj^^ 
c»e  JB  the  nature  of  deceit  against  the  seller,  if  the  right  owner  oontnu^. 
cmas  the  goods ;  for  possession  of  a  personal  chattel  gives  a 
(Arable  tide,  and  it  is  but  a  reasonable  confidence  which  the 
K^r  placed  in  the  seller  when  he  affirmed  it  to  be  his  own  ; 
^  law,  therefore,  will,  in  such  cases,  imply  a  warranty  as  to 
the  n'gbt  to  sell  *.     But  if  the  seller  were  out  of  possession  of 
de  persona]  chattel  at  the  time  of  the  sale,  an  action  will  not 
Ke  a^inst  him  though  it  be  not  his  own,  without  an  express 
Warranty,  for  then  there  was  room  to  question  his  title  ^. 

If  by  false  and  fraudulent  representations,  a  party  is  induced 
il  enter  mto  a  written  agreement,  and  is  thereby  damnified,  he 
May  maintain  case  for  the  deceit,  and  give  parol  evidence  of 
^  representations,  although  they  are  not  noticed  in  the 
*^  contract.  As  where  the  vendor  of  a  public-house,  pend- 
ng  bis  treaty,  made  false  representations  concerning  the  amount 
of  tbe  basiness  and  rent  received  for  part  of  the  premises, 
^ehjthe  plaintiff  was  induced  to  give  a  larger  sum  for  the 


'  Hedeina  «.  Stougbton,  Salk. 
^  Bw  N.  P.  30.  2  BL  Com. 
^  Per  BuOer,  J.,  In  Pasleyo. 
MBan,3T.  IL57.  Upon  a  writ. 
a  eostnct  for  goods  of  a  particular 
R)  width  the  pvucfaaaer  has  no 
^■toiuty  of  inspeeting,  the  law 
Hitt  a  warranty  of  a  saleable  ar- 
k  ansvering  the  deecription  in 
(contraet.  but  not  that  the  goods 
iS  correspond  with  a  ample  tho  vn 
tW  bayer,  hat  not  mentioned  in 
i  ooDtiact.      Gardiner  v.   Gray, 

you  II. 


4  Camp.  144. 

^  B.  N.  P.  31.  Salk.  210.  If  a 
hill  is  filed  to  compel  the  perform- 
ance of  a  contract  and  payment  of 
money,  and  the  defendant  puts  in 
no  answer,  and  is  obliged  to  pay  the 
money;  if  he  aftenrards  discover 
that  he  was  deceived  in  the  contract, 
he  shall  not  be  barred  from  his  ac- 
tion by  having  paid  the  money,  if 
becomes  recently  after  discovering 
the  fraud.  Jendwine  v,  Slade,  2 
Esp.  572. 
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premises  ;  it  was  held,  that  the  latter  might  maiDtain  an  action 
on  the  case  for  such  false  representations  though  they  were 
not  contained  in  the  written  contract  *. 

So,  where  the  vendor  of  a  ship  represented  her  to  have  heen 
built  in  1816,  when,  in  fact,  she  had  been  launched  a  year  be- 
fore ;  held,  that  the  vendee  was  entitled  to  recover  damages,  in 
an  action  on  the  case,  as  it  was  a  false  representation,  although 
it  was  agreed  that  the  ship  should  be  taken  with  all  faults  ^ 
So,  it  was  held  that  the  purchaser  of  a  warranted,  but  worth- 
less watch,  was  entitled  to  maintain  an  action  for  deceit, 
although  it  was  stipulated,  that  if  he  disliked  the  watch,  the 
vendor  should  exchange  it  for  one  of  equal  value  ^. 

It  being  usual  in  the  sale  by  auction  of  drugs,  if  they  are  sea- 
damaged,  to  express  it  in  the  broker's  catalogue,  and  drugs 
which  are  repacked,  or  the  packages  of  which  are  discoloured 
by  seji- water,  bearing  an  inferior  price,  although  not  damaged : 
the  defendants  who  had  purchased  some  sea-damaged  pimento, 
repacked  it,  and  advertised  it  in  catalogues  which  did  not  notice 
that  it  was  sea-damaged,  or  repacked,  but  referred  it  to  be 
viewed,  with  little  facility  however  of  viewing  it ;  they  exhibited 
impartial  samples  of  the  quality,  and  sold  it  by  auction ;  held, 
that  this  was  equivalent  to  a  sale  of  goods,  as  and  for  goods 
that  were  not  sea-damaged,  and  that  an  action  lay  for  the  fraud  ^. 
If  a  merchant  sell  one  kind  of  silk  for  another,  whereby  the 
purchaser  is  imposed  upon  in  the  value,  this  action  lies  although 
it  turns  out  that  the  deceit  was  not  in  the  merchant  but  in  his 
factor ;  for  he  is  responsible  civiUter,  although  not  crimmaUtert 
for  the  deceit  of  his  factor  «. 

Where  in  an  action  on  the  case  for  a  deceit,  the  plaintiff  de* 
clared  that  he  had  employed  the  defendant  to  obtain  a  lease  for 
him ;  that  the  defendant  fraudulently  represented  that  a  pre- 


'  Dobel  V.  Stevens,  6  D.  &  R.  8  Camp.  164. 

49a     S    B.    &  C    023.     Umej  *  Wallace  v.  Jarman,  »  Stark. 

V.    Selby,   Salk.  211.     B.   N.   P.  162. 

31.    Pickering  v.  Dowflon,  4  Taunt.  '  Jooei  «.    Bowden,  4   Taunt. 

779.  •    •  847. 

^  Fletcher  v.  Bowiher,  2  Stai^  *  Hera  v.  NiohoDs,  SaDc.  889. 

561.     MeUish  v.  Mottenz,    Peak.  B.  N.  P.  31. 
1 1 5.    But  see  Baglehole  v.  Walters, 
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mm  <dl50L  was  to  be  paid  for  it,  whereas  only  100/.  were  to 
bepnd;  bj  means  of  which  fraudulent  representation,  the  de« 
kakA  obtained  from  him  the  sum  of  50L  and  converted  it  to 
iisovo  ose ;  bdd,  that  these  allegations  were  sufficient,  without 
/ortfaer  stating  that  the  50/.  so  obtained^  were  over  and  above 
^  100/.  to  be  paid  for  the  lease  »• 

BflC  rSA^  being  possessed  of  a  term  foe  years,  offers  to  sell  it 

to  B^  saymg  that  a  stranger  would  have  given  A.  a  certain  sum 

of mooej  f(Nr  this  term,  whereas,  in  truth,  that  sum  had  not 

becfi  ofind  to  A.^  an  action  on  the  case  wiU  not  lie,  although 

B.  wsi,  by  such  affirmation,  deceived  in  the  value  \    So  an 

ittioD  oo  the  case  for  a  deceit  cannot  be  maintained  by  the 

«/ler  of  liis  share  in  a  trade,  against  the  buyer,  who  has  per- 

mded  bim  to  sell  it,  at  a  certain  price,  by  a  representation  that 

ortain  partners,  whose  names  he  will  not  disclose,  are  to  be 

jdnt  porcbasers,  and  that  they  will  give  no  more,  although  in 

trvtii  tbey  bad  authorized  the  defendant  to  purchase  it,  doing 

^  best  be  could,  and  although  the  defendant  charged  them 

vitb  afaigber  price  than  he  gave,  for  it  was  either  a  false  repre- 

(Buatjon  of  another's  intention,  or  at  most,  a  gratis  dictum  of 

^  bidder,  upon  a  matter  which  he  was  not  under  any  legal 

tbligadoD  to  the  seller  to  disclose  with  accuracy,  and  on  which 

«  W8  tbe  folly  of  the  sefler  to  rely  c. 

^  gist  of  this  action  is,  that  the  plaintiff  was  imposed  upon 

^tbcfiaudof  the  defendant.     If,  therefore,  it  appears  that 

^pbiMiff  was  aware  of  the  falsity  of  the  representation, 

or  tf  be  had  the  full  means  of  detecting  the  fraud,  he  cannot  sus- 

tam  difl  action  ;  for  it  was  in  consequence  of  his  own  folly  that 

Kvas  defrauded.     As,  if  a  person  buys  a  horse  which  the 

KSer  affirms  to  have  two  eyes,  and  the  horse  has  but  one  eye 

^]  or  if  the  vendor  warrants  a  house  to  be  in  perfect  repair, 

Hiich  wants  a  roof;  in  such  cases  the  defect  is  so  obvious  and 

'"■ible  that  it  is  presumed  the  parties  did  not  intend  the  war- 

*Bty  to  apply  to  it ;  and  the  purchaser,  unless  he  be  blind,  as 

Notly  remarked  in  the  year-books,  is  without  a  remedy  ;  for 


'  PewtiMs  «.  Avsdn,  2  Manh.         '  Vernon  «.  Keys,  13  East,  fl88, 
U-  6  Taiutt  ft2i.  affirmed  in  Error.    4  Taunt.  408. 

M  RoDL  Ab.  101.  pi.  le. 
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vigilantibus  turn  dormieniUnu  jura  subvammt  K  Wbere  a  false 
representation  was  made  respecting  the  quality  of  goods,  and 
the  purchaser  had  a  full  opportunity  to  inspect  them,  and  to 
ascertain  the  truth  of  the  representation,  and  a  fvriUen  contract 
of  sale  was  afterwards  entered  into,  the  terms  of  which  had  no 
reference  to  the  representation ;  it  was  held  that  an  action  of 
deceit  would  not  lie  against  the  vendor  for  the  misrepresent- 
ation ^. 

Where  the  plaintiff  hought  a  horse,  warranted  sound,  hy 
private  contract,  at  a  repository  ;  at  the  time  of  sale  there  was 
a  board  fixed  to  the  wall  of  the  repository,  having  certain  rules 
painted  upon  it,  one  of  which  was,  that  a  warranty  of  soundness 
there  given  should  remain  in  force  at  noon  of  the  day  following, 
when  the  sale  should  become  complete,  and  the  seller's  respon- 
sibility terminated,  unless  a  notice  and  sunreon's  certificate  of 
unsoundness  were  given  in  the  meantime  ;  the  rules  were  not 
particularly  referred  to  at  the  time  of  this  sale  and  warranty; 
the  horse  proved  unsound,  but  no  complaint  was  made  till 
after  twelve  on  the  following  day;  the  unsoundness  was  of  a 
nature  likely  not  to  be  immediately  discovered ;  some  evidence 
was  given  to  shew  that  the  defendant  knew  of  it,  and  the 
horse  was  shewn  at  the  sale  under  circumstances  favourable  for 
concealing  it ;  after  verdict  for  the  plaintiff;  held,  that  there 
*  was  sufficient  proof  of  the  plaintiff  having  had  notice  of  the 

rules  at  the  time  of  the  sale  to  render  them  binding  on  him;  held 
also,  that  the  rule  in  question  was  such  as  a  seller  might  rea- 
sonably impose,  and  that  the  facts  did  not  shew  such  fraud  or 
artifice  in  him  as  would  render  the  condition  inoperative,  for 
this  was  a  warranty  against  such  faults  only  as  the  purchaser 
might  discover  within  twenty-four  hours  ^. 
The  misre-       To  sustain  an  action  on  the  case  in  the  nature  of  deceit,  the 
ti^i^ust     P^ii^^ff  roust  shew  that  the  misrepresentations  were  not  only 
be  fabe  and  false  but  fraudulent ;  and  that  a  damage  resulted  to  him  from  the 
fraud  of  the  defendant  ^.    The  tcienier  must  be  alleged  in  the  de- 

'  See  Bayley  v.  Merrell,  Cro.  Jac.  779. 
386.     Per  Grotey  J.,  in  Pasley  v.         '^  Bywater  e.  Richardson,  3  Ner. 

Freeman,  3  T.  R.  55.      Dyer  e.  &  M.  748.    1  AdoL  &  £Ui8,  508. 
Hargrave,  10  Ves.  507>,  '  Per  Lord  EUenborot/^  C.  J., 

^  Pidccoing  v.  Dowion,  4  Taunt  in  Vamon  i^  KeyoBy  18  East,  63& 
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ckodoo,  and  prored  at  the  trial.    Where  the  declaration  alleged  The 

tbt  die  defendant  had  sold  certain  goods,  as  his  own  goods,  to  ^  mUeged 

dK  jihiotiff,  when  in  truth  they  were  the  goods  of  anotlier  person ;  ^^^  proved. 

it  w  beld  bad  for  want  of  an  averment,  that  the  defendant 

sM  die  goods  knomng  that  they  were  the  goods  of  another 

penoo*.   So  where  the  declaration  stated,  that  the  defendant 

beio^igoldsinitb,  and  having  skill  in  precious  stones,  sold  a 

stflse  to  the  plaintiff  for  a  sum  of  money,  affirming  it  to  be  a 

bctoar  stone,  whereas,  in  truth,  it  was  not  a  bezoar  stone ;  it 

«»yd  iU  for  want  of  an  averment  that  the  defendant  knew  it 

visaoti  bezoar  stone  ^.     In  an  action  for  a  false  and  deceitful 

RpreseDtition  of  the  annual  returns  of  a  business  sold  to  the 

pii^  an  aTerment  that  defendant  represented  the  returns 

to  aammt  to  a  certain  sum,  is  material,  and  must  be  precisely 

poycd, notwithstanding  it  be  laid  under  a  videlicet;  and  a  va- 

naooe  between  the  allegation  and  proof  is  a  good  ground  of 

uasoit  after  verdicts 

Id  case  against  the  vendor  of  a  public-house,  for  fraudulent 
■Btrepreaentations  of  the  business  of  the  house ;  evidence  of 
die  actnal  value  of  the  premises,  is  admissible  in  reduction  of 
ihfiiages,  but  not  as  a  bar  to  the  action  ^. 

^^e  the  action  was  for  a  misrepresentation  of  a  publican's 
f^  and  it  appeared  that  the  defendant  had  named  his 
^%  and  stated  that  a  pass  book  was  kept  of  the  beer  and 
*I^3;bQttfae  plaintiff  made  no  enquiry  of  the  brewer,  nor  asked 
fivdiejiBs  book  ;  it  was  held,  that  the  omissions  did  not  bar 
^VQOQ,  but  was  proper  for  the  consideration  of  the  jury,  on 
^  qoestion  whether  any  fraud  had  been  practised  \ 


^  fnod  mmt  consist  in  depriv- 

if  the  plaintiff,  by  deceitful  means, 

'  MU  benefit  which  the  law  en- 

iiU  him  to  demand  or  expect.*' 
t 

'  Bale*!  caie,  Cro.  EUx.  44.  See 
'tOBAa  r.  Bdkcr,  6  B.  &  Ad.  797) 
^  Dowding  v.  Mortimer,  2 
«,  450.11. 

'  Qunddor  v.  Lopna,  Cro.  Jac. 
'  Itii  obtemble,  however,  that 
^  there  is  an  arprett  warranty, 
>«igh  the  action  be  in  tori,  the 


scUnUr  need  not  be  averred  or 
proved ;  for  the  breach  of  warranty, 
and  not  the  deceit,  is  the  gist  of  the 
action.  Williamson  v.  Allison,  2 
East,  446.  Auumpnt^  however,  is 
the  most  nsual  form  of  action, 
where  there  is  an  express  warranty. 

*  Oilbert  v.  Stanislaus,  3  Price, 
64. 

'  Pearson  e.  Wheeler,  R.  &  M. 
303. 

*  Bowring  v,  Stevens,  2  C.  &  P- 
337. 
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CHAPTER  XV. 

HUSBAND  AND  WIFE. 


I. 

IL 
IIL 
IV. 

V. 
VI. 
VII. 

VIII. 


Of  the  operation  of  marriage  on  the  wife's  property. 

Of  the  wife's  separate  estate ioi 

Liability  of  the  husband  for  the  contracts  of  his  wife losi 

When  a  married  woman  is  considered  as  a  feme  etde 11(M 

Privilege  of  a  married  woman  from  arrest  UO;i 

Actions  by  husband  and  wife,  and  herein  of  their  joinder IlOl 

Actions  against  husband  and  wife;   when  they  should  be 

jointly  sued. mi 

Of  deeds  of  separation \\*\ 


The  hus- 
band has 
an  absolute 
right  in  his 
wife*s  per- 
sonal pro- 
perty. 

But  a 

qualified 
right  only 
in  her  real 
property. 


SECTION  I. 

OP    THE    OPERATION   OP    MARRIAGE    ON    THE    WIFS's   PROPERTT. 

Marriage  is  an  absolute  gill  to  the  husband  of  all  the  goods, 
personal  chattels,  and  estate  which  the  wife  was  actually  and 
beneficially  possessed  of  at  that  time  in  her  own  right,  andd 
such  other  goods  and  personal  chattels  as  come  to  her  durii^ 
the  marriage  ^  But  to  the  chattels  real  of  which  the  wife  is  o( 
may  be  possessed  during  the  marriage,  the  law  gives  to  the  hat- 
band a  qualified  title  only,  t.  e.  an  interest  in  his  wife's  r^ 
with  a  power  of  alienation  during  the  coverture  ;  i^  therefore 
he  disposes  of  his  wife's  terms  for  years  by  a  complete  act  i: 
his  lifetime,  her  right  by  survivorship  will  be  completely  d^ 
feated  ;  but  if  he  do  not  alien  them,  and  he  survive  her,  the  Isn 
gives  them  to  him,  not  as  representing  his  wife,  but  as  i 
marital  right ;  no  administration,  therefore,  is  necessary  to  be 
taken  out  by  him  to  her  ^. 


•  Co  Litt.  300.  Per  Lord  TerUer^ 
deny  C.  J.,  2  B.  &  Ad.  453.  A 
husband  is  entitled  to  the  personal 
property  of  his  wife,  which  she  ac- 
quired by  living  apart  from  him  in 
adultery.  Agar  v.  Blethyn,  2  C. 
M.  &  R.  099. 


^  I  RolL  Ab.  345.  Dyer,  3S1 
Co.  Litt.  46.  6.  361.  a,  Voet.  Po!- 
grean,  1  H.  Bl.  635.  Moodr  r. 
Matthews,  7  Ves.  183.  The  hnii\ 
of  a  married  woman  standuur  a 
the  name  of  the  aoooimtaDt.^vQ^ 
ml  to  her  account,  may  be  Mp^ 
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I(  howenr,  die  wife  be  sunriyor,  and  the  tenns  remain  in 

tUkfrn,  the,  sod  not  her  huslMuad's  next  of  kin,  will  be  en- 

titU  to  them ;  hence,  it  follows,  that  he  cannot  dispose  of 

d»  by  his  will  against  her  surviving  him ;  for  as  that  does  not 

tski  efeet  until  after  bis  death  the  law  takes  precedence  and 

rests  the  tenos  in  the  wife  immediately  upon  the  decease  ;  but 

if  lie  happen  to  be  the  survivor,  then  his  testamentary  dispoai- 

tin  «iD  he  good  *.    Marriage,  however,  makes  no  such  gift  to 

theimbtod  of  the  goods  and  chattels  which  belong  to  his  wife 

mt^koU  as  executrix  or  administratrix ;  for  the  wife  takes 

DO  boKfictal  mterest  in  the  property,  there  is  none  such,  there- 

^  viueh  the  law  can  transfer  to  him  ^. 

^  regard  to  the  wife's  personal  estate  and  real  chattels  The  hui- 

tbtare  not  in  possession,  but  are  immediately  recoverable  by  quires  a 

«tion  at  law  or  suit  in  equity,  and  which  are  denominated  qualified 
...  ^      "^  property  in 

rauanoe^toii;  such  as  debts  owing  to  her,  obligations,  con-  bis  wife's 

tntti,  arrears  of  rent,  legacies,  money  in  the  funds,  &c.,  mar-  ^^ 

rage  ii  only  a  qualified  gift  of  them  to  the  husband,  viz.,  upon 

condition  that  he  reduce  them  into  possession  during  its  conti- 

08>oce;  for  if  he  happen  to  die  before  his  wife  without  having 

ndiiced  such  property  into  possession,  she,  and  not  his  personal 

Rpttientatives,  will  be  entitled  to  them  ^.    But  if  the  husband 

^w  hii  wife^  then  he,  as  her  administrator,  will  be  entitled 

^iHlier  personal  estate  which  continued  in  action,  or  unre- 

^«rai  at  her  death.    And  although  he  die  before  all  such 

F^foty  be  recovered,  yet  his  next  of  kin  will  be  entitled  to  it 

Ai  to  what  will  be  such  a  reduction  into  possession  by  the  Reduction 
4wl»iid,of  the  wife's  choses  m  action,  as  will  defeat  the  wife's  j^^ 


^  ber  Insbend,  Sansum  0.  Dewar, 
>&(>«•  91.  A  wife*s  term  may  be 
^90Hdof  or  forfeited  by  her  bus- 
^)  or  taken  in  eKecution  for  his 
"'^ ;  Int  if  not,  it  surriTes  against 
fcrepiwenutiTe.  Wildman  v,  Wild- 
■a,  9  Vtt.  177.    Blurray  v.  ElU- 

M  As  to  wbat  acts  of  the  hus- 
fcttdwiU  bar  the  wife's  right  of  sur. 
monhip  in  such  cases,  see  Roper, 


^  Co.  Litt.  35L  See  tit  Execu- 
tors and  Administrators,  ante^  974* 
BetU  V.  Kimpton,  2  B.  &  Ad.  279. 

*  Co.  Litt.  351.  Scawen  r. 
Blunt,  7  Ves.  294.  Stock  is  in  tbe 
nature  of  a  ehote  tn  aoUon.  Per 
Sir  Wm.  Grant,  M.  R.,  id.  Betto 
e.  Kimpton,  2  B.  &  Ad.  273.  Oais- 
fordcBradly,  2Ves.675.  Per  Lord 
Tenterdenj  2  B.  &  Ad.  462. 

*  1  Roper,  205. 
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QCHAP.  XY 


Negotiable 

instni- 

meats. 


nglit  to  tliem  by  ranrivonhip,  it  may  be  observed,  that  \ 
mere  intention  to  reduce  such  ckotes  m  actum  into  posaessioi 
win  not  be  soflBdent.  Tbe  acts  to  eflfect  tbat  purpose  must 
sndi  as  to  change  the  property  in  them,  or,  in  other  words,  mi 
be  something  to  divest  the  wifeXright,  and  to  make  that  of  th| 
husband  absolnte ;  such  as  a  judgment  recovered  in  an  actioi 
by  him  akmc^  or  an  award  of  execution  upon  a  judgment  re 
covered  by  him  and  his  wife,  or  receipt  of  the  money,  or 
decree  in  equity  for  payment  of  the  money  to  him,  or  to  be  ap 
plied  to  his  use  K  Therefore,  a  mere  appropriation  by  lb 
husband  of  a  legacy  left  to  his  wife,  by  bequeathing  it  to  hi 
wile  for  life,  and  afterwards  among  his  children,  has  been  bei 
to  be  insufficient  to  change  the  property,  for  it  was  a  chu  ^ 
acffon  belonging  to  the  wife  which  could  not  be  recovered  ex 
cept  through  the  medium  of  a  suit  in  equity,  to  which  she  mas 
have  been  a  party  ^.  So,  a  transfer  of  stock  into  the  wife* 
name  to  which  she  became  entitled  during  the  marriage,  wil 
not  be  considered  as  a  transfer  to  her  husband  ^.  But  a  trans- 
fer into  the  husband's  sole  name  will,  it  seems,  change  the  pro- 
perty ^,.  unless  it  be  made  to  him  as  trustee  only  ^  Where  J 
purchased  stock  in  the  joint  names  of  himself  and  wife,  and 
afterwards  bequeathed  the  same,  as  his  property,  away  from  bi^ 
wife ;  it  was  held,  that  the  stock  became  tbe  absolute  property 
of  the  wife  surviving  f. 

So  if  a  negotiable  instrument,  as  a  promissory  note  orbiQoi 
exchange,  be  given  to  the  wife  before  or  during  the  roarri^; 
the  mere  possession  of  it  by  the  husband  will  not  change  tbs 
property  in  it,  so  as  to  defeat  her  right  by  survivorship,  unlc^ 
he  recovers  upon  it  in  his  lifetime ;  for  it  is  a  chose  ts  actmf- 


*  1  RoU.  Ab.  345.  Co.  Litt.  46.  b. 
Heygate  v.  Annesley,  Bro.  C.  C. 
362. 

^  Blunt  V.  Bestland,  5  Ves.  515. 
See  Houman  v,  Corrie,  2  Ves.  190. 

•  Wildman  ».  Wildman,  9  Ves. 

174. 

*  1  Rop.  221. 

•  Wall  V.  Tomlinwn,  16  Ves. 
413. 

'  Coats  r.  Stevens,  1  Y.  &  Coll. 


66. 

■  Nash  V.  Nash,  2  Madd.  m 
Richards  v.  Richards,  2  B.  &  Ad. 
447.  In  Hodges  o.  Bererljr,  BoiiK 
118,  and  in  Lightbounie  r.  Hob- 
day, 2  £q.  C.  Ab.  2  Mad.  135.  n-.  it 
was  held,  that  a  promiaionr  note 
given  to  a  wife  did  not  siurive  u* 
her.  See  M'Neilsge  v.  HoUovay,  I 
B.  &  A.  218,  pott,  and  Bsriowr. 
Bishop,  1  East,  432. 
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So  if  a  ix»d  be  given  to  the  wife  during  the  coverture  *.  So 
where  mooej  wab  left  in  the  hands  of  trustees  for  the  benefit 
of  the  wife,  and  her  husband  made  no  disposition  of  it  during 
^Hfedme ;  it  was  held,  that  she  was  entitled  to  it  by  surviTor- 

M  there  are  other  methods  by  law,  besides  actual  reduction  Modes  of 

iotoponeinon,  by  which  the  husband  is  idlowed  to  exercise  wlfe'tdua 

biskgil  r%ht  over  his  wife's  choses  m  aciiim,  and  to  defeat  her  hjl^ 

titie  by  survivorship  ; — ^vis.,  by  the  disposition  of  her  miere$t 

in  sdi  of  them  as  are  legally  transferable  by  assignment, 

■idiMt  any  distinction  whether  the  interest  be  immediate  or  in 

rcaaiader;  and  the  passing  and  extinguishment  of  her  interest 

^ndi  of  them  as  are  not  assignable,  by  release.    Thus,  the 

hmhtad  acquires  such  an  interest  in  the  debts  due  to  his  wife, 

as  to  eoaUe  him  to  release  them,  so  as  to  bind  her  <'.     So  also 

he  may  release  all  rights  accruing  to  her  during  the  marriage  ^. 

%  may  release  a  l^acy  left  to  her,  although  she  die  before 

ti«  time  of  payment  arrives  *.     "  When  the  wife  has  any  right 

or  doty  which  by  possUnUiy  may  happen  to  accrue  during  the 

^Bsrriage,  the  husband  may  by  reletue  discharge  it ;  but  where 

iw  has  a  right  or  duty,  which  by  no  possibility  can  accrue  to 

her  domg  the  coverture,  there  the  husband  cannot  release 


iver  the  property  is  so  limited  to  the  wife,  that  it 

^^^fosMly  fall  into  possession  during  the  marriage,  the  hus- 

°^  bs  DO  power  to  dispose  of  it.    As  if  a  lease  were  made  to 

^^Qshaod  and  wife  for  their  lives,  and  to  the  executors  of  the 

A^neor,  the  husband  could  not  release  or  dispose  of  the  re- 

JBimder  against  the  title  of  his  wife  surviving  him ;  because 

A  could  not  possibly  come  into  possession  during  the  marriage, 

ttid  the  wife's  interest,  or  chance,  was  a  mere  possibility  ?. 

•Coppbe. ,2P.Wms.497.  '  P^  Ho//,  C.  J.,  1  Salk.  327.    1 

^  ^  PMlrooe,  2  M.  &  S.  396.  n.  Com.  6?.     1  Ld.  Rayrn.  515-523. 

*  Twudai ».  Wite,  1  Vera.  161.  »  2  RoU,  Ab.  4&    10  Rep.  51. 

'2RoIL  Ab.  210.  Touchst.  344.     And  see  Belcher 

'  TouchsL  333.  v.  Hudson,  Cro.  Jac.  222.      Oage 

'  AQoa.  2  RolL  134.   And  see  10  v,  Acton,  1  Salk.  326.    Hob.  216. 

*<P-«l-4^  Cro.  Jac  671. 
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SECTION  n. 


wife's  SSPiLEATS   ESTATE. 


A  wifewmf  Though  by  the  conmiOD  law  the  wife  is  incapable  of  enjoying 
^^  *  "^     real  or  perwHial  estate,  separate  from  and  independent  of  heJ 


perty  orer    busband,  and  thongb  in  general  her  property  vests  in  the  bus- 
bnsbuid       band  by  the  marriage,  yet  wider  certain  circmnstances,  sbi 
*^*°tt!^^'^  may  enjoy  a  separate  property,  over  which  her  hasband  has  xk 
tbroa^        eontroL     As  if  property  be  vested  in  trostees  before  marriage 
TCDtion  of     ^^  enable  the  wife  to  carry  on  business  upon  her  sole  accooot 
^'^■'^  ^7    and  for  her  separate  use,  the  disability  of  coverture  will  be  s< 
teulancDt.    ^  removed,  that  the  transaction  will  be  established  against  tlx 
husband  and  his  creditors.     In  such  case,  the  trustees  of  the 
wife  will  be  entitled  to  the  property  assigned,  and  to  its  inerean 
and  proJUsy  for  her  sole  and  separate  use  and  benefit.     The  law 
considers  the  wife  as  the  agent  of  her  own  trustees,   and  he^ 
possession  as  their  possession.     Thus,  where  by  a  settleroeni 
before  marriage,  reciting  an  agreement,  that  the  wife's  stock  hi 
trade,*  &c.,  should  be  assigned  to  trustees  for  her  separate  usei 
and  benefit,  to  the  intent  that  she  might  carry  on  the  trade  it; 
her  own  risk  and  charges,  and  for  her  own  separate  and  exclu- 
sive benefit,  she  assigned  to  ^.  all  her  stock  in  trade  and  eiiect& 
and  all  bo<^  debts,  &o.,  in  trust  for  her  separate  use  ;  there  was 
not  any  schedule  of  the  property  annexed  to  the  deed,  or  re- 
fenred  to ;   after  the  marriage  she  carried  on  the  business  (of 
a  milliner)  in  the  same  house  with  her  husband,  but  in  a  sepa- 
rate  apartment ;   he  paid  the  rent  o£  the  house,  and  was  at 
the  expense  of  fitting  up  the  shop  ;  the  husband  having  hecotta 
a  bankrupt ;  the  court  held,  that  his  assignees  were  not  endtM 
to  her  property,  for  A,y  the  trustee,  was  the  real  owner  of  h, 
and  it  was  not  in  the  order  and  disposition  of  the  husband  with 
the  consent  of  the  real  owner,  to  make  the  case  fell  within  the 
statute.     The  wife's  possession  of  the  goods  was  as  agent  oi 
the  trustee.     And  the  want  of  a  schedule  to  the  deed,  speci- 
fying the  property  assigned,  was  immaterial,  for  it  would  have 


SiCH.]  WJV&'S  SSFA&AVK  B8TATE.  ^0^7 

fiTeo  00  public  notice  or  information^  and  it  would  have  been 

odjbowntotiie  persons  interested  in  the  settlement*.     So 

wl«e  by  a  settlement  before  marriage,  thirty^two  cows,  &c., 

and  die  increase  and  produce  arising  therefrom,  were  assigned 

tptnstea  finr  the  separate  use  of  the  wife,  the  husband  cove- 

uamg  to  permit  her  to  carry  on  the  trade  of  a  cow-keeper  to 

iter  sepince  nse ;  after  marriage,  the  wife,  with  the  profits  of 

Bertnde,  purchased  four  more  cows  ;  held,  that  the  settlement 

m  |0od  against  the  creditors  of  the  husband,  and  that  the 

conporchased  after  the  marriage  were  also  protected  by  it. 

^'A  respect  to  the  latter,  Mr.  Justice  BtUler  said  it  was  the 

fiflBe  IS  if  the  wife  had  paid  the  produce  arising  from  the 

9npd  cows  to  the  tmatees,  and  they  had  purchased  the  other 

ton.  Sot  abe  had  acted  as  the  agent  of  the  trustees  ^. 

So  where  a  feme  soUy  who  kept  a  horse  and  chaise  to  visit 

i^r  costomen,  by  deed  conveyed  to  trustees  *'all  her  house- 

kiid  fumitiire,  goods,  and  chattels,  (specified  in  a  schedule,  in 

wiidi  the  horse  and  chaise  were  not  included,)  and  all  her 

ttoek  in  trade,  and  other  articles  belonging  to  her  tn  and  about 

in  Unas;  after  marriage  she  used  the  horse*  and  chaise  as 

before;  held,  that  the  horse  and  chaise  passed  to  the  trustees, 

tt  beionging  to  her  in  and  about  her  bueinesa,  and  that  they 

*»e  not  liable  to  be  taken  in  execution  for  the  debts  of  her 

kosbaad^ 

Eegdarly,  when  property  is  intended  to  be  given  or  settled 
^married  women  for  their  separate  uses,  it  ought  to  be 
^^lid  in  trustees  for  them  ;  but  even  though  such  precaution 
be  sot  observed,  still  in  equity ,  the  intention  will  be  effectuated, 

^  the  wife's  interest  will  be  protected  by  the  conversion  of 

ber  husband  into  a  trustee  for  her  ^. 
A  wif^s  property  may  be  limited  by  a  marriage  settlement 

to  her  husband,  imtil  he  becomes  insolvent,  and  from  that  event. 


'  Jancan  v.  WooUoton,  3  T.  R.  8  D.  &  R.  95.    2  C  &  P.  62. 

61&  *  2  Roper,  152.   Bennet  v,  Davis, 

^  Haaeluigton  «.  Gill,   3  Doug.  2  P<  Wms.  316.     Per  Lord  Eldonj 

415.    3  T.  R.  620.  n.  in  Rich  v.  Cockell,   9   Ves.    375. 

'  Deaa  «.  Browuy  5  B.  &  C.  336.  Parker  v.  Brook,  id.  583. 
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A  diiposi- 
tlon  by  a 
woman  of 
her  pro- 
perty, 
pending  a 
treaty  of 
marriage, 
in  fraud  of 
her  hus- 
band, will 
be  void  as 
against 
hun. 


to  the  wife's  separate  use  for  life  *•  But  a  husband  cannot  be- 
fore marriage,  settle  his  property,  so  as,  by  express  stipulation, 
with  a  view  to  future  insolvency,  to  give  his  wife,  in  that  event, 
any  part  of  his  property  ^. 

Though  in  strictness  a  husband  has  no  right  to  any  of  his 
wife's  property  before  marriage,  and  in  general  the  wife  can 
dispose  of  her  fortune  as  she  pleases  before  that  event,  yet, 
if  (ifter  the  commencement  of  a  treaty  for  marriage  the  wife 
should  make  a  voluntary  disposition  of  hep  property,  without 
the  knowledge  or  concurrence  of  her  intended  husband,  such 
disposition  will  in  general  be  void,  as  being  a  fraud  on  his  ma- 
rital rights  ^,  But  in  applying  the  principle  upon  which  con- 
veyances made  by  the  intended  wife,  pending  a  treaty  of  mar- 
riage, are  avoided  upon  the  ground  of  fraud  on  the  marital 
right,  the  court  will  take  into  consideration  the  meritorious  ob- 
ject of  such  conveyances,  and  the  situation  of  the  intended 
husband  in  point  of  pecuniary  means.  Therefore  where,  pend- 
ing a  treaty  of  marriage,  a  conveyance  was  made  by  the  in- 
tended wife  as  a  provision  for  the  children  of  a  former  mar- 
riage, the  court  refused  to  set  it  aside  ^.  So  where  a  convey- 
ance was  made  to  a  sister,  and  the  husband  was  presumed  to 
have  notice  of  the  assignment  before  marriage  *.  But  the  con- 
currence of  the  husband  in  the  settlement  precludes  all  ob- 
jection on  this  ground  ^. 


*  Lockyer  v.  Savage,  2  Stra.  947* 
Ex  parte  Hinton,  14  Ves.  59&  Es 
parte  Cooke,  8  Ves.  354. 

^  Higgingbotham  v.  Holme,  19 
Ves.  88.  Ex  parte  Hodgson,  id, 
206.  Ex  parte  Murphy,  1  Scho.  & 
Lef.  44.  Higginson  v.  Kelly,  1 
Rose,  369. 

*  The  Countess  of  Strathmore  v. 
Bowes,  I  Ves.  jun.  28.  Howard  v. 
Hooker,    1  £q.  Cas.  Ab.  69.      2 


Ch.  Rep.  81.  Carleton  v.  Dorset, 
2  Ver.  17*  Hunt  v.  Mathews,  I 
Ver.  40&  Goddard  v.  Snow,  1  Ruo- 
485.     1  Roper,  165,  et  eeq, 

*  King  V.  Cotton,  2  P.  Wms.  ^i- 
See  Newstead  ▼.  Searles,  1  Atk. 
265. 

•  St.  Geoige  o.  Wake,  I  Mylns 
&  K.  610. 

f  I±  Slooombe  r.  Olubb,  2  Bro. 
C.  C.545. 
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1.  LoiMfitjof  the  husband  far 
tbeooBtncts  of  his  wife 


1  UdiStTfor  ha  oontncu 

^Etiag  cohAbitation. 
3^  liii&tf  for  her  oontracti 

<brMpefiiioa  by  mutual 
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4.  Liability  for  contracts  after 
separation  tlirough  his 
misconduct 1097 

5.  Liability  of  the  husband  for 
the  wife*s  contracts  when 
she  has  deserted  him,  or 
been  guilty  of  adultery . .  1098 

Rimo  coDBidered  the  interest  which  the  husband  acquires  in 
ia  wife's  property  by  the  marriage,  it  is  proposed  to  treat  next 
of  his  liibility  in  respect  of  her  contracts ;  and  first,  as  to  her 
coatiacts  before  marriage. 

^'^LkhiUty  of  the  husband  for  the  contracts  of  his  wife  dam  A  husband 

«^  ]   it  may  be  laid  down  as  an  established  rule,  that  the  ll"*^'*  '^^ 
I   1       .     .  .  *  *  oon- 

finsband  is  liable,  during  the  marriage^  for  all  contracts  made  tnicu  of 

oy  ber  iwL  sola,  how  improvident  soever  they  may  be,  though  ^^^  ^^^ 

^  (ioes  not  bring  him  a  portion  of  one  shilling ;  and  on  the 

G^rfaand,  that  unless  such  contracts-  be  enforced  during  the 

coitrture,  he  is  not  personally  responsible  in  respect  of  them, 

^^ fortune  ever  so  great;  but  if  he  becomes  her  adminis- 

^^r,  be  is  chargeable  in  his  representative  capacity  to  the 

«itHit of  her  assets*. 

i-ZiaMi/y   of  the  husband  for  the  contracts  of  his  wife  A  husband 

^  cokabitation.'\    During  the  coverture  the  wife  is  in  ge-  fo°^^**^ 

aeral  incapable  of  acquiring  any  property  of  her  own,  or  of  contracu 

Ittding  her  husband  by  any  contract  made  by  her  without  his  j^q  y^  jy, 

•Mtority,  express  or  implied ;  while,  however,  they  live  to-  ^*f®  during 

coverture 


'  Bic  Ab.  Baron  and  Feme  (E.)  of  the  wife  prevums  to  the  marriage^ 

^IMg.  Baron  and  Feme  (2  C.)(N.)  the  husband  may  shew,  under  the 

^  N.  B.  121.     Heard  o.  Stamford,  general  issue,  that  at  the  time  of  the 

IP-  Wms.  409.    Cas.  temp,  Tal-  supposed  contract  she  was  the  wife 

^  171    I  RoiL  Ab.  S51.    But  in  of  another  man,  who  is  still  aliye. 

midkni  in  respect  of  the  contract  Cowly  o.  Robertson,  3  Camp.  438. 
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witlioat  his 
aMentez- 
press  or 
implied. 


Cohabita- 
tion is  pre- 
sumptive 
evidence  of 
assent. 


Thehus- 
band  is  not 
liable  ex- 
cept for  ne- 
cessaries 
supplied  on 
his  credit. 


gether,  if  she  orders  any  goods,  or  enters  into  any  contract  for 
necessaries  for  herself  or  the  (arallyy  the  law  will  presume  that 
in  so  doing  she  acted  as  his  agent,  and  under  his  authority  ;  and 
he  will  be  responsible  for  such  contracts  unless  he  rebuts  the 
presumption  of  agency  by  express  evidence  *.  The  rule  of 
law  is  this  : — If  the  husband  and  wife  live  U^ether,  and  the 
husband  will  not  supply  her  with  necessaries,  or  the  means  of 
obtaining  them,  then,  although  she  has  her  remedy  in  the 
Ecclesiastical  Court,  yet  she  is  still  at  liberty  to  pledge  his 
credit  for  what  is  strictly  necessary  for  her  own  support.  But 
if  he  provides  her  with  necessaries,  he  is  not  bound  by  her 
contracts,  unless  there  is  reasonable  evidence  to  shew  that  she 
has  made  the  contract  with  his  assent.  Cohabitation  is  pre- 
sumptive evidence  of  the  assent  of  the  husband,  but  it  may  be 
rebutted  by  contrary  evidence ;  and  when  such  assent  is  proved, 
the  wife  is  the  agent  of  the  husband  duly  authorized^. 
Where  a  husband  is  living  in  the  same  house  with  his  wife,  he 
is  liable  to  any  extent  for  goods  which  he  permits  her  to  receive 
there ;  she  is  considered  as  his  agent,  and  the  law  implies  a 
promise  on  his  part  to  pay  the  value  ^. 

But  to  render  the  husband  liable  for  goods  supplied  to  his 
wife  during  cohabitation,  without  his  express  assent,  it  is  neces- 
sary that  the  goods  be  supplied  on  the  credit  of  the  husband^ 
and  that  they  be  necessaries  suitable  to  his  estate  and  circum- 
stances. 

Where  the  plaintiff,  a  milliner,  supplied  articles  of  dress  to 
the  amount  of  200/.,  in  the  course  of  six  months,  to  the  wife 
of  the  defendant,  an  apothecary  in  a  country  town,  and  it  did 
not  appear  that  he  had  any  knowledge  of  the  goods  having  been 
supplied,  and  the  plaintiff  took  from  the  wife  a  promissory 
note,  in  her  own  name,  for  the  amount ;  besides,  her  father  had 
settled  a  former  account  of  the  same  sort,  which  she  had  with 
the  plaintiff  without  the  knowledge  of  her  husband,  and  de- 
sired the  plaintiff  not  to  give  her  any  further  credit  without  her 


*  B.  N.  P.  134.  Manby  v.  Scott, 
1  Mod.  125.  Etherington  v,  Par- 
rott,  2  Lord  Raym.  1006.  Mon. 
tague  V.  Benedict,  3  B.  &  C.  031. 
Martin  v.  Withers,  Skm.  34& 


^  Per  Bayley^  J.,  in  Montague  r. 
Benedict,  3  B.  &  C.  63S. 

*  Per  Lord  EUenbonmgh^  C  J^M 
Wightman  v.  Wakefield,  I  Camp. 
121. 
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Vs  siDCtioD;  it  was  held,  that  the  husband  was  not 

labk,  as  the  goods  were  not  supplied  on  his  credit,  but  on  that 

of  ba wife'.    So,  where  the  plaintiff  had  furnished  the  wife 

cf  tk  defendant,  an  attorney,  not  in  extensive  practice,  with 

ikliiooable  dress,  to  the  amount  of  183/.,  in  about  a  year  and 

a  half,  bat  debited  the  wife  in  his  books,  and  she  had  partly 

paid  for  the  goods  by  bills  of  exchange  accepted  by  herself, 

sod  paid  by  her;  it  appeared  that  the  husband  had  seen  her 

wear  nme  of  the  dresses ;  it  also  appeared,  that  when  one  of 

^xceptances  became  due,  the  plaintiff  wrote  her,  beseeching 

bertoproride  for  it,  and  that  he  made  no  application  to  the 

lissbaod  respecting  it,  and  that  she  said  in  the  presence  of  the 

jhinnS  and  the  defendant,  that  **  her  husband  never  paid  her 

Wk  she  always  paid  her  own."    Heath,  J.,  left  it  to  the  jury 

to  consider,  whether  credit  had  been  given  to  the  wife  and  not 

to  the  husband,  and  the  jury  having  found  a  verdict  for  the 

I^iotiff,  the  court  set  it  aside  and  granted  a  new  trial  ^.    So, 

vWre  die  husband,  during  his  temporary  absence,  made  an 

^Ilovance  to  his  wife  for  the  supply  of  herself  and  family,  and 

a  tradesman,  with  notice  of  this,  supplied  her  with  goods,  on 

lifr  promising  to  pay  him  out  of  her  allowance  ;  held,  that  the 

liasband  was  not  liable  <'. 

^here  the  plaintiff,  a  jeweller,  in  the  course  of  two  months, 

^^^FpM  the  defendant's  wife  with  jewellery  to  the  amount  of 

^^ad  it  appeared  that  the  defendant  was  a  special  pleader  of 

3  Qodeiate  income  only,  who  lived  in  furnished  lodgings,  with- 

^i  a  man-servant ;  that  the  wife  had  jewellery  suitable  to  her 

^tioD,  and  that  she  had  never  worn  in  her  husband's  pre- 

^ceanyof  the  articles  furnished  to  her  by  the  plaintiff;  the 

<^<>^  held,  that  the  articles  supplied  were  not  necessaries,  and 

^t  as  there  was  no  evidence  to  go  to  the  jury  of  any  assent  of 

^  husband  to  the  contract  made  by  his  wife,  the  plaintiff 

^oold  not  maintain  an  action  for  the  amount  ^. 

Where  a  tradesman  provides  articles  for  a  married  woman, 

'  Mctcalf  V.  Shaw,  S  Cam|r.  22.  631.     5  D.  &  R.  532.     S.  P.  Sea. 

^  B«ntley  r.  OrifSn,  5  Taunt.  366.  ton  v.  Benedict,  6  Bing.  28.     2  M. 

*  Hoit «.  Brien,  4  B.  &  A.  252.  &  P.  66. 

*  MoDtagQe  0.  Benedict,  3  B.  &  C. 
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JB  hii  duty,  if  he  wishes  to  make  the  husband  reaponiibte,  to 
iquire  if  stie  hss  her  husband's  authority  or  not ;  for  where 
e  chooses  to  trust  her,  in  expectation  that  ahe  will  pay,  he 
lust  take  the  consequences  if  she  Aoes  not.  If  be  takes  no  pains 
>  ascertain  whether  the  necessity  exists  or  not,^e  supplies  the 
rticles  at  his  own  peril ;  and  if  it  turn  out  that  the  necessity 
oes  not  exist,  the  husband  is  not  responsible  for  what  may  be 
imished  to  his  wife  without  his  knowledge  '. 

But  however  low  a  man's  circurattancea  may  he,  if  he  allows 
is  wife  to  assume  an  appearance  which  he  is  unable  to  sup- 
ort,  he  is  answerable  for  the  consequences.  When  a  trades- 
tan  is  thereby  deceived,  the  loss  must  fall  upon  him  who  con- 
ived  at  the  deception.  Whatever  may  be  the  husband's  de- 
ree,  he  sends  his  wife  out  into  the  world  with  a  credit  cor- 
eaponding  to  the  rank  in  life  in  which,  by  his  sanction,  she 
ITects  to  he  placed  ;  and  if  a  man,  knowing  that  his  wife  lias 
rdered  goods  inconsistent  with  his  fortune,  and  having  the 
ower  of  returning,  or  countermanding  them,  he  does  neither, 
e  adopts  her  act,  and  renders  himself  liable  for  them  <>. 

Furniture  for  a  house  may  be  considered  as  necesaaries,  pro- 
ided  it  is  suitable  to  the  rank  and  income  of  the  wife  '.  What 
rill  be  considered  necessaries,  exclusive  of  board  and  lodging, 
re  such  articles  as  comport  with  the  wife's  situatioD  in  life  and 
ler  husband's  fortune,  and  which  are  usually  worn  or  possessed 
ty  persons  in  similar  conditions  of  life ''. 

If  the  wife  carries  on  business,  and  the  husband  receives  the 
iro6ta,  the  law  presumes  that  she  acts  as  bis  agent,  and  he  i) 
lable  for  articles  furnished  in  the  business,  though  the  invoicei 
nd  receipts  are  in  the  name  of  the  wife,  and  though  she  be 
ated  to,  and  pay  the  rates  and  taxes  ^.  Where  a  wife  traded, 
nd  the  husband  received  the  profits,  and  she  borrowed  money ; 
ipon  a  bill  filed,  after  his  death,  against  the  husband  for  the 


>  i'<r^oIrayd,J.,3B.&C.  SS7.  660.    3  M.  &  P.  loa 

»  Per  Lttrd  HtUntoroagh,  C.  J,  *  2  Renter,  111. 

a  WaithiDan  r.  Wakefield,  I  Camp.  •  P«tty   v.    Andanon,   3  Bing- 

31.  170.   10  Mooi«,  677-   3C.  &P.3t. 
*  Bunt  r.  De  Bbquicre,  G  Bing. 
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moMy,  the  lord  ehanoelldr  directed  an  issue  to  try  whether  the 
BflMj  WIS  borrowed  to  carry  on  the  trade ;  observing  that  if 
it  were,  the  husband  would  be  decreed  to  pay  it  \ 

If  tbe  wife  puzchases  necessaries,  and  without  the  authority  Money  lent 
oTIier  husband  horroms  money  to  pay  for  them,  the  husband  *®"^^^** 
vifl  Dot  be  hable  at  law  for  the  pajonent  of  the  money  \  But 
I  ami  of  equity  will  allow  the  lender  of  the  money  to  stand 
in  tbe  phue  of  the  person  who  actually  supplied  her  with  the 
loanries,  and  compel  the  husband  to  pay  to  him  the  value  of 
tilt  aitides  proved  to  have  been  delivered  <^;  and  the  husband 
is  Sable  at  law  for  a  loan  of  money  to  his  wife  made  at  his  re- 

is  cohabitation  is  prmd  facie  evidence  of  the  wife's  au* 
^^  to  contract  for  necessaries,  if  a  man  cohabits  with  a 
^«B>D  to  whom  he  is  not  married,  and  permits  her  to  pass  as 
^  wife,  he  will  be  liable  to  pay  for  goods  furnished  to  her, 
«Ta  by  a  man  who  knew  that  the  parties  were  not  married  ^ 
^  where  they  have  separated,  he  cannot  be  charged  even  with 
^^ffimiet  supplied  to  her,  if  he  can  shew  that  in  point  of  fact 
toejwere  not  married';  nor  will  his  executor  be  liable  for 
jH^ supplied  to  her  afler  his  deaths.  But  cohabitation  is 
■uj  presumptive  evidence  of  the  wife's  authority  to  contract 
■r  oeoessaries,  which  may  be  rebutted  by  evidence  negativing 
wlmsbaBd's  assent  to  such  contracts,  as  by  proof  of  express 
^B^ieeto  the  plaintiff  or  his  servant  not  to  trust  the  wife^. 
^  goenl  or  public  prohibition,  as  notice  in  a  newspaper,  will 
^hmever,  be  auffident  to  discharge  the  husband,  without 
M  that  it  reached  the  plaintiff^ 


'  BwjWB.  Peake,  2  Frean.  216. 

^  Scoot  r.  M'Nair,  1  Moore,  12$. 
lenat  far  money  lent  by  the  plain- 
if  to  the  defendant's  wife  without 
%  «at  hit  reqnest,*'  is  bed, 
*^  alter  jndi^ent  by  default 
w^  t.  M'Nair,  4  Price,  48. 

'  flnris  v.  Lee,  1  P.  Wms.  482. 

^ ^arfer,  J, in  Barle c.  Peale,  1 

*.3«7. 

I  Ste?tasQn  «.  Haidie,  2  M.  872. 
'  Watson  II.  Thrdkflid,  2  fisp. 
^t'  Rofaumn  f .  Mahon,  1  Campi 


«&. 


▼OL.  n. 


'  Monro  V.  De  Chemant,  4  Gamp. 
21& 

*  Bladei  v.  Free,  9  B.  lb  C.  167. 
4  M.  &  R.  282. 

*^  Bonlton  v.  Prentioe,  2  Stra. 
1214.  Etheringtonv.  Parrott,8a]k. 
118.  Per  Lord  JEkhn,  in  Rawiina 
V.  Vandyke,  3  Espw  260.  2  Stark. 
£v.392. 

1  Manbyv.Soott,]Sid.  127-  Bac. 
Ab.  Baron  and  Feme,  H.  Hinton 
fi.  Hudflon,  1  Freem.  240.  Child  t>. 
Hardyman,  Stra.  876. 
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Where  the  wife,  without  any  authority  from  the  husband,  con- 
tracted with  a  servant  by  deed,  it  was  held  that  the  serrant, 
having  performed  the  services,  might  sue  the  husband  in  at- 
sumpsit^  according  to  the  terms  of  the  deed*.  Where  a  wife 
ordered  goods  to  be  sent  to  her  mother's,  saying  her  husband 
would  pay  for  them,  which  he  did>  and  subsequently  gave 
another  similar  order,  the  husband  was  held  liable  \  So,  if  he 
promise  to  pay  the  debt  of  his  wife,  for  which  he  is  not  other- 
wise liable,  he  will  be  bound  by  it<^.  The  husband  is  liabk  for 
expenses  incurred  by  his  wife  in  exhibiting  articles  of  the  peace 
against  him,  when  rendered  necessary  by  his  conduct^.  But 
where  the  plaintiff  advanced  money  to  the  wife  of  the  defendant 
to  enable  her  to  prosecute  her  husband  for  an  assault ;  it  was 
held,  that  he  could  not  recover  it  from  the  husband,  for  the 
prosecution  of  the  husband  could  not  be  considered  necessary 
for  the  protection  of  the  wife,  she  might  have  exhibited  articles 
of  the  peace  against  him  as  in  the  preceding  case ;  as  an  indict- 
ment therefore  was  not  necessary,  in  the  absence  of  an  express 
promise,  the  husband  could  not  be  called  upon  to  pay  the  costs 
incurred  in  preferring  it  ^. 

3. — Liability  of  the  husband  for  Jus  wife^s  contracts  after  sepa' 
ration  by  mutual  consent,"]  Having  discussed  the  liability  of  the 
husband  in  respect  of  his  wife's  contracts  during  cohabitation, 
we  shall  now  consider  how  &r  he  is  responsible  for  her  engage- 
ments during  separation. 

It  is  now  established  by  a  series  of  decisions,  that  a  husband 
and  wife  may  effect  a  legal  and  binding  separation  through  the 
intervention  of  trustees ;  and  that  deeds  of  settlement  made  in 
contemplation  of  immediate  separation,  and  agreements  of  sepa- 
rate maintenance,  may  be  enforced  in  courts  of  law  and  equity  ^ 


•  MOiyte  p.  Cuyler,  6  T.  R,  176.  326.       See    WiBiann   r.   Fowler, 

1  Esp.  200.  M'CIel.  &  Y.  269. 

^  Fylmer  r.  Lynn,  4  Nev.  &.M.  '  GrindeU  «.  Godman,  1  Ner.  & 

559.     I  H.  &  W.  59.  Per.  169.    2  Har.  &  Wol. 

«  Harrison  t;.   Hall,    1  Mood.  &  '  Lee  v.  Thurlow,  2  fi.  &  C  54?. 

Rob.   185.      Horabuode  v.  Horn-  Waite  v,  Jonea,  1  Btng.  N.  C  656. 

bury,  2  Stark,  l^^,  post,  1096,  n.  Wilson  v.  Muchett,  3  B.  &  Ad.  7^ 

<*  Shepherd  v,  Mackoul,  3  Gamp.  Bateman  v,  Ross,  1  Dow.  235.  Leech 
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Bat  a  deed  providiiig  for  tbe  Juiure  separation  of  the  parties, 

andnotiDleoded  to  take  immediate  efifect^  is  void  and  cannot 

he  dbroed  either  in  law  or  equity  *.     When,  therefore,  a  hus-  If  the  hns- 

hsad  md  wife  live  apart  by  mutual  consent,  if  upon  separation  ^f^  u^^ 

kpraride  fiv  her  an  allowance  suitable  to  his  fortune  and  rank  MP*nte  by 
.  .  mutaal 

io  fife,  (wfaiefa  »  a  question  proper  for  the  consideration  of  a  consent,  he 

jiry,)  and  afterwards  pay  it  regularly,  he  will  be  exempt  from  ]j|^i,]^^ 

ill  liability  for  her  debts  ^,  her  debts 

Andnnce  it  is  the  payment  of  the  allowance  which  dis-  bepi^her 
darps  him,  it  is  immaterial  whether  it  be  secured  by  deed  or  *,J^***^^ 
a  wiitten  agreement  or  not^  provided  it  be  regularly  paid  <^. 
M  tk  mere  covenant  or  contract  of  the  husband  to  pay  a   He  it  liable 
i^wate  maintenance,  will  not  discharge  his  common  law  oh*  nries  if  he 
ijtaoon  to  rapport  his  wife,  or  exempt  him  from  liability  for  ^!^ ^^ 
Kttssaiies  supplied  to  her,  unless  the  stipulated  allowance  be  suiBdent 
Wfularly  paid^.    For  if  he  refuse  to  perform  his  covenant,  the  nanoe^for 
vife  may  be  starved  before  redress  can  be  obtained.     The  her. 
Mnnxn  law  does  not  relieve  any  person  from  an  obligation,  on 
fe  mere  ground  of  an  agreement  to  do  something  else  in  the 
pbce^ unless  that  agreement  be  performed®;  and  for  similar 
ttsoQs  it  has  been  held,  that  the  husband  was  not  discharged 
Imb  liability  for  his  wife's  necessary  expenses,  by  a  separation 
kcd,  assigmng  her  property  to  trustees  for  her  separate  use, 
ika  it  did  not  appear  that  the  trustees  had  given  effect  to  the 
'■Bd  W  taking  possession  '. 

''If  a  separation  takes  place  between  a  man  and  his  wife  in 
P>3aDce  of  a  valid  agreement^  and  that  contains  no  provision 
wtk  maintenance  of  the  wife,  the  husband  must  be  liable  for 


'  Bkt,  3  Keb.  367.     Wonmll  v. 
^  3  ilmt.   Sae.      Ron    r. 

RBoogbby,  10  Price,  1. 
"  Donnt  P.  Titley,  7  Prioe^  W- 
1^  ».  tbe  Marquis   of   West- 
twh,  6  B.  &  a  200.     Westmeath 
StHsbiury,5  BUgh  N.8.  399. 
^Todd  V.  Stoket,  1  Salic.  116. 
|>^oion  e.  Fletcher,  4  Camp. 
i-   Domyi «.  Sargeant,  6  C.  &  P. 
bi 
*  Hodg^dmoa  v.  Fletcher,  4  Camp. 


^  Nune  V.  Craig,  2  N.  R.  148- 
153.  Mantfield,  C  J.,  dUteniimie. 

'  Per  Heathy  J. ^  id. 

f  Barrett  v.  Booty,  8  Taunt.  343. 
The  term  *^  neoenaries,"  means 
that  which  is  requisite  for  the  sus- 
teaanoe  or  protection  of  the  wife ; 
therefore,  a  counterpart  of  a  deed 
of  her  separation  is  not  such  a  neces- 
sary for  the  wife  as  to  entitle  her 
trustee  to  sue  the  husband  for  the 
costs  of  it.  Lad  v.  Lynn,  2  Mees.  U 
Wels.  265.     I  Mur.  &  Hur.  27* 
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The  hus- 
band 18 
HaUefor 


pending  a 
suit  for  a 
divorce. 


Decessaries  provided  for  her ;  but  if  a  provision  is  made,  and 
regularly  paid,  he  is  not  liable.'*  *  Where  in  pursuance  of  ar- 
ticles of  separation,  securing  a  maintenance  to  the  wife,  she 
quits  her  husband's  house  against  his  wishes>  and  continues  to 
live  apart  from  him,  although  he  is  willing  and  wishes  to  receive 
her  back  and  provide  for  her  in  his  own  house,  it  seems  that  he 
is  not  liable  for  necessaries  supplied  to  her  ^.  If  a  wife  live 
apart  from  the  husband,  he  will  not  be  liable  for  necessaries 
supplied  to  her,  provided  she  has  a  sufficient  separate  main- 
tenance, although  no  part  of  it  is  supplied  by  the  husband^. 
The  question  in  such  cases  is,  whether  she  has  such  means  as  are 
adequate  to  her  support  according  to  her  situation  in  life^. 
But  if  her  allowance  be  precarious,  as  a  voluntary  pensioo  to 
her  from  the  crown  during  pleasure,  it  wiU  not  discharge  the 
husband  ^ 

When  the  wife  is  not  living  with  the  husband,  there  is  no 
presumption  that  she  has  authority  to  bind  him  even  for  nece»- 
saries.  It  is  for  the  plaintiff  to  shew,  that,  under  the  circum- 
stances of  the  separation,  or  from  the  conduct  of  the  husband, 
she  had  authority '. 

A  husband  is  liable  for  necessaries  provided  for  his  wife, 
pending  a  suit  in  the  ecdesiastical  court  for  adultery  and 
cruelty,  and  before  alimony  decreed,  although  a  decree  afterwards 
made,  direct  the  alimony  to  be  paid  from  a  date  anterior  to  the 
time  when  the  necessaries  were  furnished  s.  If  there  be  a  di^ 
vorce,  a  mente  et  tbaro^  for  adultery  on  the  part  of  the  hu^and, 
and  a  decree  of  the  court  to  allow  alimony  to  the  wife,  yet  the 


*  Per  LitUedaUy  J.,  in  Hindley  v. 
the  Marquis  of  Westmeath,  6  B.  & 
G.216. 

*  Clifford  V.  LatOD,  S  a&P.  1& 
M.  &  M.  101. 

*  Lidlow  v.  Wihnot,  8  Stark.  86. 

*  Thompson  v.  Hervey,  4  Burr. 
2177.  Where  the  wife  Uved  apart 
and  had  a  separate  allowanoe,  it 
was  held,  that  the  husband  was 
linhle  on  a  promise  made  by  him  to 
pay  a  debt  contracted  by  her.  Horn* 
bucde  o.  Horobury,  2  Stark.  177f 


wUe,  1094. 

'  Per  Abbotij  C.  J.,  in  Main- 
wariag  v.  Leslie,  M.  &  M.  1& 
Clifford o.  Laton,  id.  101.  Binir. 
JonesySH.&IL  121.  Bat  a  man 
is.  liable  to  a  third  person  for  the 
oets  of  his  wife,  thoo^^  they  msy 
be  permanently  living  apart,  odJsb 
the  wife  at  the  time  was  Unog  in 
adultery.  Head  o.  Briscoe,  6  C  & 
P.  484. 

*  Keegan  v.  Smith,  5  B  &  C  37&* 
BD.&R,  118. 
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basbuid  win  not  be  discharged  firom  liability  for  necessaries 
supplied  to  her,  if  he  do  not  pay  the  alimony  ^  If  there  be  a 
decree  for  alimony,  which  afterwards  becomes  inoperative,  and  the 
husband  stiU  continues  making  the  payments  under  it,  the  court 
will  not  enquire  whether  they  be  sufficient  in  proportion  to  the 
husband's  means ;  for  primd  facie  the  amount  decreed  is  suffi* 
dent,  and  the  husband  will  not  be  liable  for  necessaries  sup- 
plied to  the  wife,  if  it  appear  that  the  decree  would  be  renewed 
on  application,  for  under  such  circumstances  the  payments  can* 
not  be  deemed  voluntary  ^ 

4. — Liability  of  the  husband  far  the  contracts  of  his  wife  after  SC' 
paratioH  through  his  misconduct,"]  If  a  husband  turns  his  wife  away 
without  sufficient  cause,  or  if  by  his  cruelty  or  iU  treatment  he 
obliges  her  to  leave  his  house,  he  gives  her  power  to  pledge  his 
credit  for  necessaries,  and  he  is  under  a  legal  obligation  to  pay 
the  debts  which  she  necessarily  incurs ;  and  he  cannot  in  such  a 
case  discharge  himself  either  by  a  general  or  particular  notice 
not  to  trust  her  ^.  "  Where  a  wife's  situation  in  her  husband's 
house  is  rendered  unsafe  from  his  cruelty  or  ill  treatment,  I 
shall  rule  it  to  be  equivalent  to  a  turning  her  out  of  the  house, 
and  that  the  husband  shall  be  liable  for  necessaries  furnished  to 
her  under  those  circumstance."  ^  "  If  a  man  will  not  receive 
his  wife  into  his  house,  he  turns  her  out  of  doors ;  and  if  he 
does  so,  he  sends  her  with  credit  for  her  reasonable  expenses. "  * 
It  is  not  necessary  that  the  wife  should  suffer  actual  violence 
before  she  leaves  the  house ;  it  is  enough  that  she  had  reason* 
able  ground  for  apprehension,  or  that  the  husband,  by  the  in- 
decency of  his  conduct,  precluded  her  from  living  with  him'; 
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'  Hunt  V.  00  Blaqoiers,  6 
5Ga    8M.  &P.10ft 
^  Wibon  «.  amith,  1  B.  &  Ad. 

m. 

*  &  N.  P.  13S.  BoHon  v.  Prsn. 
ticft,  2  Stn.  1214.  Thompaon  v. 
Hwry,  4  Burr.  21 74.  2  Stark.  Er. 
M.  P«riraf<iy,J.,6B.&C.209. 
)  B.  &.  C.  a35.  Harris  tr.  Morris, 
4EBP.41. 

*  P€r  Lord  JTMfOfi,  C.  J.,  in 
Hodges  V.  HodgOB,  1  Esp.  441. 


*  iVrLordJEIi^C.  J.,inRaw. 
Uns  V.  Vandyke  S  Etp.  261. 

'  LidWw  9,  Wilmot,  2  Stark.  W. 
Hoaliston  v.  Smith,  S  Bing.  12?. 
In  thiscaie,  GoMdeSj  J.,iaid,  <*  I  have 
alwmya  oonsidered  the  law  on  this 
snbfeet  to  be  as  laid  down  by  Lord 
Kenpon^  that  if  a  man  renders  hia 
house  unfit  for  a  modest  woman  to 
live  in  it,  she  is  anthoriud  to  go 
away." 
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as  if*  he  bring  another  woman  under  his  roof,  and  thereby  render 
his  house  an  unfit  residence  for  his  wife  *.  Where  the  circum- 
stances justify  a  wife  in  leaving  her  husband,  a  request  on  his 
part  that  she  should  return  to  his  protection  will  not  determine 
his  liability  for  necessaries  supplied  to  her  during  the  separa- 
tion ^ 


A  hatband        5. — Liability  of  the  husband  for  his  mfe^s  contracts  when  she 
for^neoet-     ^  deserted  him^  or  been  guilty  of  adultery, "]  If  a  wife  improperly 

sariei  sup-    leave  her  husband  without  his  consent^  or  if  on  account  of  adul- 

pHed  to  nis 

wifeif  ihe     tery  he  turns  her  away,  or  if  during  separation  she  be  guilty 

*^tSl™'       ^^  adultery,  he  is  not  liable  for  her  contracts  even  for  neces- 

aaultery,or  saries  ^.    And  even  where  it  appeared  that  the  husband  had  first 

jomrtod        misconducted  himself  by  committing  adultery  with  a  woman 

him  with-     ^hom  he  brought  home>  and  that  he  afterwards  ill  treated  his 

out  tuffi-  ° 

dent  came,   wife,  and  turned  her  out  of  doors ;  and  she  being  expelled, 

committed  adultery,  and  at  last  offered  to  return  home,  but  he 
refused  to  receive  her ;  the  court  held,  that  the  husband  was 
not  liable  for  necessaries  supplied  to  her  after  she  had  com- 
mitted adultery  ^.  But  if  he  voluntarily  pardon  her  conduct 
and  take  her  back,  and  afterwards  turn  her  out,  he  becomes 
again  liable*.  So,  if  having  discovered  that  she  had  com- 
mitted adultery,  instead  of  turning  her  out  of  doors  publicly, 
he  permits  her  to  remain  in  possession  of  his  house ;  as  where 
the  plaintiff,  having  discovered  that  his  wife  had  carried  on  an 
adulterous  intercourse  with  another  man,  quitted  her,  but  left 
her  in  the  house  with  two  children  bearing  his  name,  without 
making  any  provision  for  her,  and  she  continued  to  reside  there 


*  Aldiu  V.  Chapman,  S.  N.  P. 
272.  Yet  in  Harwood  o.  Heffer, 
S  Taont.  421,  it  was  held,  that 
the  drcumstanoe  of  the  husband 
having  placed  a  prostitute  at  the 
head  of  the  table  did  not  justify  the 
wife's  departure,  so  long  as  she  could 
obtain  support  in  the  house. 

k  Emery  v.  Emery,  1  Y.  &  J.  Ml. 

*  Hindly  V.  Westmeath  (Manpiis 
of),  6  B.  &  C.  200.  Manby  v.  Soott, 
1  Sid.  109.    1  Lev.  4.    Hethering- 


ton  V,  Graham,  6  Bing.  13&  3  M. 
&  P.  399.  Morris  0.  Martin,  Stra. 
647*  **  The  ground  of  a  husband's 
liability  in  an  action  for  goods  nip. 
plied  to  his  wife  is  a  supposed  author- 
ity communicated  to  her  by  him; 
but  when  she  improperly  leaves  him, 
that  authority  is  determined.*'  P«r 
BayUffy  J.,  in  R.  r.  Flinton,  1  B.  & 
Ad.  229. 

^  Oovier  a  Hancock^  6  T.  R.  603. 

*  Harris  0.  Morris,  4  £ep.  41. 
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in  I  state  of  adultery;  the  court  hdd  that  the  husband  was 

baUe  for  necessaries  supplied    to   her    under    the    circum- 

staaoes*.    But  if  he  turns  her  out  on  account  of  having 

comiaed  adnltery  under  his  roof,  he  is  not  liable  for  neces- 

fiiin  labsequendy  supplied  to  her  ^ ;  *'  and  if  she  elopes  from 

^  tfaoogh  not  with  an  adulterer,  or  in  an  adulterous  manner, 

the  tradesman  trusts  her  at  his  peril,  and  the  husband  is  not 

btHsd."^  It  seems,  however,  that  if  she  afterwards  solicits  to 

be  received,  and  the  husband  refuses,  the  legal  obligation 


retifes*. 


It  has  been  held  that  a  man  is  not  liable  to  th^  penalty  im- 
pend hj  5  6.  IV.  c.  83.  s.  3,  for  neglecting  and  refusing  to 
laiotain  his  wife,  who  has  left  him  and  committed  adultery, 
lidwugh  he  himself  has  been  guilty  of  adultery  since  her  de- 
parture; fi>r,  if  the  husband  is  not  bound  to  answer  for  his 
vife's  eontracts,  or  to  receive  her  into  his  house,  it  cannot 
be  said  that  he  is   " legally  bound  to  maintain  her ;" ^  "as 
die  rendered  herself  unworthy  of  her  husband's  protection^  she 
retoroed  to  the  same  state  as  if  she  were  not  married."'    If  a 
*i&  be  a  prisoner  for  felony  and  the  gaoler  provides  her 
viA  food,  the  husband  may  be  charged  for  it « ;  but  if  she  be 
^)t  m  an  improper  place  by  the  covin  of  the  gaoler,  the  hus- 
kad  is  not  liable^. 
h  ao  action  for  the  arrears  of  an  annuity  which  the  husband 
eofoanted  with  trustees,  by  a  deed  of  separation,  to  allow  his 
^  tb  adultery  of  the  wife  after  the  separation  has  been  held 
to  ^fio  defence  ;  had  he  wished  to  make  the  non-commission 
<^  adultery  a  condition  of  paying  the  annuity  to   his  wife, 


'  iNorum  V,  Faan,  1  Bos.  &  PuL 
K.  Robtnaoiiv.  Ordnold,  1  Salk. 
1&  £r«,  C.  J.,  laid,  that  if  the 
ntfauul  in  any  other  action  should 
•  »Ue  to  eitabliib  the  noUmet^  of 
■  vife^  situation  he  might  defend 
"■M^-  Thit  decision  proceeded  on 
be  principle,  that  the  plaintiff,  if 
P<)not  of  the  drcnmstances  under 
>^  she  was  living,  had  no  means 
i  knowing  that  her  authority  to 


contract  as  her  husband's  agent  was 
withdrawn.    Roper,  117.  fl. 
»»  Ham  V.  Toovy,  S.  N.  P.  20& 

*  Per  Lord  Raymond^  C.  J.,  in 
Quids  0.  Hardynuui,  2  Stra.  875. 

'  Ewers  9.  Hutton,  3  JBsp.  256. 

*  R.    0.  Flinton,    1   B.   &  Ad. 

227. 

*  Per  LitOedale,  J.,  id. 

■  Manby  t.  Scott,  1  Sid.  lia 
.    ^  Fowles  0.  Dinely,  2  Stra.  1 122. 
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be  should  have  covenanted  to  pay  it  quam  dm  eoila  vuc- 


When  the 
husbaod  is 
sentenced 
to  tnms- 
portation. 


SECTION  IV. 

WHEN    A    HARRIED   WOMAN   IS   CONSIDERED   AS   A   FEME   SOLE. 

It  is  now  an  established  rule,  (though  formerly  it  was  other- 
wise ^,)  that  a  married  woman  is  ipcapable  of  contracting  or 
acting  as  a.  feme  sole,  or  of  suing  or  being  sued  as  such,  while 
the  relation  of  marriage  subsists,  and  she  and  her  husband  re- 
aide  in  this  kingdom,  even  though  she  has  a  separate  main- 
tenance, whereby  her  husband  is  discharged  from  an  obligation 
to  maintain  her  S  and  even  though  she  be  divorced  a  maua  et 
thorOi  and  live  apart  from  her  husband  in  adultery  ^. 

To  this  general  rule  there  are,  however,  some  exceptions : 
1st,  where  the  legal  existence  of  the  husband  may  be  con- 
sidered as  extinguished  or  suspended,  as  in  case  of  transport- 
ation for  life,  or  for  a  certain  number  of  years,  the  wife's  dis- 
abilities to  contract,  or  to  sue  and  be  sued  as  a  single  woman, 
are  removed®. 


'  Lee  0.  Thorlow,  2  B.  &  C.  547. 
Fieldt;.S6iTes,  1 N.  R.  12].  Scholey 
r.  Goodman,  8  Moore,  350.  Baynon 
r.  Batley,  8  Bing.  256.  J  M.  &  Scott, 
339.  Adultery  is  no  bar  to  the  spe- 
cific performance  of  marriage  arti- 
cles. Sidney  r.  Sidney,  3  P.  Wms. 
269.  Seagrave  v.  Seagrave,  13  Ves. 
439. 

**  Ringstead  v.  Lady  Lanesborough, 
3  Doug.  197*  Barwell  v.  Brooks, 
Co.  Bankrupt  Law,  28.  31 .  3  Doug. 
371.  Cited  in  1  T.  R.  a  Corbett 
V.  Poelnitz,  1  T.  R.  5.  Derry  r. 
the  Duchess  of  Masarine,  1  Ld. 
Raym.  147. 

'  The  prindple  established  by 
Marshall  v.  Rutton,  is  that  nothing 
but  the  civil  death  of  the  husband 
or  something  tantamount,  will  sub- 
ject a  wife  to  liabilities  as  A/emesole. 
Per  Tindaly  C.  J.,  in  Williamson 
r.  Dawes,  9  Bing.  295.  ^^  MarshaD  v. 


Button,  8  T.  R.  545,  decided  by  the 
twelve  judges.  This  decision  re- 
stored what  was  the  old  established 
rule  of  law  founded  generally  upon 
the  relation  <^ husband  and  wife,  by 
which,  with  certain  known  specific 
exceptions,  a  married  woman  wai 
inei4>able  of  suing  or  being  sued  as  a 
feme  tole.^*  Per  curiam^  in  Boggett 
r.  Frier,  11  East,  303. 

^  Lewis  V.  Lee,  3  B.  &  C.  291. 
OUchrist  V.  Brown,  4  T.  R.  766. 
Hatchett  v.  Baddeley,  2  BL  1079. 
Faithome  v.  Blaquire,  6  M.  &  S.  73. 
Ellah  V,  Leigh,  5  T.  R.  679.  Dook- 
hamv.  Chambers,  3  B.  &  B.  92. 

*  Lady  Belkn^'s  Case,  Year 
Book,  2  fl.  IV.  F.  7-  a.  Bac.  Ab. 
Baron  and  Feme,  (M.)  Newsome  tf. 
Bowyer,  3  P.  Wms.  37-  Weyland's 
Case,  Co.  Litt.  133.  Sparrow  0. 
Caruthers,  cited  in  2  BL  1 197. 
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WberetfaejdaiDtiff*s  husband  had  been  transported  for  seven 
T€fn»aDdsfi^  the  ei^raiion  of  that  thne,  her  husband  not 
havif  reCuniedf  she  brought  an  action  as  %feme  sole ;  the  court 
iield  tkt  the  action  was  maintainable ;  Lord  Aha$Uey^  C.  J.>  ob- 
9Tsja^  "that  by  the  record  of  the  conviction  and  sentence  pro- 
dioed,  there  was  condusive  evidence  to  support  the  right  of  action 
m  the  plaintiff  as  ^.ftmt  9oU;\\,  appearing  thereby  that  the  bus- 
ittui  had  abjured  the  realm ;  and  though  the  term  of  transport- 
attnhadei^ed,  if  in  &ct  he  had  not  returned,  the  right  of 
BCtknieouuned;  but  that  if  die  defendant  meant  to  rely  on 
tbdicBiDataDce  of  the  husband  having  returned,  by  which  the 
phiBtiff*s  right  of  action  in  her  sole  capacity  would  be  ait  an 
eid,  tbe  proof  of  that  lay  on  the  defendant  \    It  has  been 
^s^  that  where  the  husband,  being  sentenced  to  transportation, 
'BBained  in  this  country,  (at  the  hnlkg,)  where  his  wife  bad  inter- 
fuse Tvith  hira,  she  might  be  considered  as  a  feme  sok  whilst 
^  sestence  was  in  force  ^• 

Bj  die  castora  of  London,  a,  feme  covert  being  a  sole  trader^  Cattom  of 
(i.  ^  trading  on  her  sole  account  without  the  interference  of  her  "" 

l^Bshaad,)  may  sue  and  be  sued  in  the  city  courts,  with  refer- 
«Qoe  to  her  dealings  as  such  in  the  city  ^,    But  the  husband 
most  be  made  a  party  to  the  suit  for  conformity.     The  wife, 
however,  ia  considered  as  the  substantial  party,  for  if  judgment 
^g^co  against  them,  execution  shall  be  against  her  only*'. 
But  thk  custom  does  not  enable  her  to  sue  or  render  her  liable 
tobened,  as  a  feme  sole  in  the  courts  at  Westminster,  though 
^  ootoiD  may  in  acHue  instances  be  pleaded  in  bar  there  *. 
^^  has  been  said,  that  if  the  husband  be  an  alien  who  has  never  When  the 
(^  in  this  country,  the  wife  residing  here  is  reaponsible  for  ^^'alien/* 
^  cootracts  as  a  feme  sole^.     And  where  an  alien  having 


^^"noOw.  BleDanr,  4  Eq».  1^. 
^  ^po^  Fnnka,  7  Biag.  7<n. 
**•48oot^l.• 

I  Bac.  Ab. fieran  and  Fane,(M.) 
J  Uo^bam  «.  Beirdl,  Cio.  Cas. 

'BcvdiuWeUi, in  Error,  2B.& 
'-  ^  whna  tbe  natme  of  this 
tttton  a  foDydueoned  in  the  judg- 
**«  «f  liord  EUon,   CawdeU   v. 


'  /*#r  Lord  EOenboroughj  in  Kay 
«.  DndiflM  of  Pienna,  8  Gamp.  124. 
Poohew  of  MaEBrine*a  Caae,  1  lid. 
Raym.  147-  *^  There  moat  be  aome 
miaqipreheDaion  of  what  JLord  £^ 
Jeabaromgh  laid  ia  tfaia  ease,  or  his 
lordship  must  have  been  in  ernir, 
for  he  refers  to  the  case  of  Berry  n 
Dufibeaa  of  Masarine,  which  was 
the  case  of  the  wife  of  an  oHen 
enemfy  who  could  not  be  in  Bn^bmd 
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resided  with  hie  wife  in  thi*  country,  went  abrud  witb  an 
intention  to  return,  but  did  not  return,  and  hia  wife  kept  hooie 
in  this  country,  Lord  Kenyom  beld  that  the  wife  might  be  loed 
u  a  femt  loU,  observing  that  this  case  came  within  the  prin- 
ciples of  the  common  law,  where  the  husband  had  abjured  the 
realm  *.  But  this  decisioa  was  disapproved  of  by  Lord  EUeih 
borough,  in  Kay  t>.  Duchess  of  Pienne,  who  laid  that  since  tbe 
case  of  MarsbaU  v,  Rutton,  he  considered  it  quite  clear  that  t 
married  woman  could  not  be  sued  as  a  fime  loU,  where  hei 
husband  had  been  living  with  her  within  the  realm.  Id 
that  case,  Lord  EUenhoTimgk  decided  that  a  woman,  b; 
birth  an  alien,  whose  husband,  also  an  aU«i,  had  resided  with 
her  in  this  country,  and  having  left  her  here,  entered  into 
the  service  of  a  foreign  state,  could  not  be  sued  as  a  /nse 
to^,  and  the  court  of  King's  Bench  confirmed  bis  decision ''- 
So  where  the  husband,  who  was  an  Englishman,  took  his  irift 
and  family  abroad  with  him,  and  after  a  residence  of  same 
years  there,  sent  them  back  to  England,  but  remained  himself 
abroad,  attending  to  some  property  which  he  had  there ;  it  vu 
held  that  the  wife  who  resided  here  nith  her  Amily  was  not 
liable  to  be  sued  as  a  feme  tote.  "  There  is  a  great  diSerepce," 
said  Hr.  Justice  Heath,  "  between  the  cases  of  an  EnglUhtim 
residing  abroad,  leaving  his  wife  in  this  country,  and  of  > 
foreigner  so  doing.  The  former  ,may  be  compelled  to  return 
at  any  time  by  the  king's  privy  seal ;  but  in  the  old  cases  of 
banishment  and  abjuration,  as  well  as  in  the  more  modem  one 
of  transportation,  the  husband  could  not  return,  as  it  would 
have  been  contrary  to  law.  7%ere  it  no  cue  in  which  the  mjt 
hat  been  held  little,  the  huiband  being  on  EnglUhman."' 

lawfully,—  aoalogDoi  to  the  csm  of  thoie  tana  ware  ovciniled  b;  Uv- 
tha  wife  of  a  person  tnuuported. 


The  ow  in  wMci>  tha  wife  ha* 

Boggow  ..  Friar,  11  Eai^  »J.    ftr 

bMm  hdd  Uable.  bar  hu.band  bang 

Tmdal,  C.  J.,  in  Stretton  b.  Bui- 

■bnwL  apply  only  where  be  !■  oin- 

nacb,p*/,  llOS. 

Sler  mortuuM."     Ptr  Parke,  B.,  in 

Barden  v.  KererbarK.  2  M.  *  Wal^ 

3  Camp.  133. 

66. 

•  Hanh..Hatcbinaa<i,3B.A:F. 

•  Walforfii.DiichBMofKenne,9 

2B6.    Nor  ii  the  liable  wan  thongb 

E(p.  564.      Franki  t.  Ducb™  of 

aha  lire  u  a  lingle  woman.    M'fa. 

Pianne,  ii  687-     Sea  Da  Oaillou  v. 

man».Fiihat,3E«p.l&   Fkim>^ 

L'Algla,  I  B.  &  P.  367-     But  aU 

Oranarf,  1  N.  B.  W. 

5SC.  IT.]     WHIK  M AEEiBD   WOMAN   COIISIDSRBD   A   FEME   BOLE.  1 103 

So  where  tbe  husband  went  to  America,  leaving  his  wife 
dnUBte  ID  this  country,  and  she  made  contracts  and  obtained 
credit  u  a  iingle  woman  ;  the  court  held,  that  she  could  not  as 
ijm  toie  maintain  an  action  of  trespass,  for  expelling  her 
fion  her  dwelfing-hoase  and  seizing  her  goods  K      Where  to  a 
pb  oi  coTerture  the  plaintiff  replied,  that  before  the  cause  of 
idioD  accmed,  the  defendant's  husband  became  a  bankrupt,   . 
abicooded  without  appearing  to  his  commission,  and  continued 
to  reside  in  foreign  parts ;  and  that  during  all  that  time,  the  de- 
feidiat  hid  lived  in  this  kingdom  separate  and  apart  from  her 
Imdaod,  and  carried  on  business  as  a  sole  trader ;  and  that  the 
pbJDtiff  did  not  give  credit  to  the  husband,  but  dealt  with  the 
drftodaot  as  a  feme  sole,  and  that  the  defendant  made  the  pro- 
nises  as  such  feme  sole ;  held,  that  the  replication  was  bad  in 
flibstance,  as  it  did  not  contain  an  averment  that  the  promises 
nre  made  during  the  absence  of  the  husband,  and  because  it 
<])d  not  state  such  an  involuntary  absence  of  the  husband,  as 
*i^  the  principles  of  former  decisions  could  communicate  to 
(he  rife  the  privileges,  or  affect  her  with  the  liabilities,  of  &feme 
^  It  alleged  no  more  than  a  temporary  absence  \    So,  to  a 
pin  of  coverture,  a  replication  that  the  husband  was  an  alien, 
Bot  a  subject  of  this  country,  by  naturalization  or  otherwise, 
and  at  the  time  of  the  contract  residing  in  France  ;  and  that 
^defendant  lived  in  this  kingdom  separate  from  her  husband ; 
tbi  the  plaintiff  gave  no  credit  to  the  husband,  but  contracted 
*i^  l«r  as  a  /erne  sole  ;  rejoinder,  that  the  husband  had  re- 
^  with  the  defendant  in  this  country  up  to  a  certain  period, 
'iia  he  went  abroad ;  held,  that  judgment  should  be  for  the 
defendant,  on  the  replication,  for  it  did  not  allege  that  the  hus- 
band had  never  been  in  this  country ;  and  the  rejoinder  alleged 
tlm&ct«. 
The  result  of  all  the  dicta  and  decisions  since  Marshall  t;. 

'  Boggett  e.  Frier,  II  East,  301.  ""  Strettoa  o.  Biunach,  1  Biog.  N. 

^  WiffiaBHOQ  «.  Dawe^  9  Bing.  C.  130.     Tindai^  C.  J.,  intimated 

292.  SIL&Soott,  352.  Bo$€mquet^  tfaatnuoe  Manball  v.  Button,  De 

''n  ttU,  that  in  this  gbm  the  hui-  Qaillon  v.  L*Aigle,  1  B.  &  P.  757, 

W  was  an    Engliahmnn,  which  was  not  law.    See  Dncheas  of  Ma- 

">*le«graatdiirerence.      Seewhat  saruie*a  Case,  an<0,  1101. 
Tmidy  C.  J.,  said,  anU^  1 100,  n. 
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Bmalt  of     RutUm  is,  that  afemeeovert  canaot  siie  or  be  sued  as  tLfemesde 
itic^  during  the  covertuiey  unlets  on  contracts  made  by  her  whilst 

her  husband  is  under  sentence  of  transportation,  or  unless  the 
husband  be  an  alien  who  has  never  been  in  this  country ;  and 
it  is  not  quite  clear  that  in  the  latter  case,  she  would  now  be 
considered  as  a  feme  sokj  where  the  absence  of  the  husband 
would  be  voluntary,  although  it  was  so  decided  in  the  Dudiess 
of  Maaarine's  case,  which  was  previous  to  Marshall «;.  Ruttoo, 
but  which  was  since  recognized  by  Lord  EUenbonmgh  in  Kay 
«.  the  Duchess  of  Pienne  *.  But  if  the  husband  be  prevented 
from  coming  to  this  country,  as  in  the  instance  of  his  being  an 
alien  enemy,  the  wife  will  have  all  the  privileges,  and  be  subject 
to  all  the  liabilities,  of  ^feme  sole^ 

Where  the  husband  has  been  abroad  and  not  heard  of  for 
seven  years,  it  will  be  presumed  that  he  is -dead,  and  the  wife 
will  be  considered  as  a  feme  sole  \  But  a  r^lication  to  a  plea 
of  coverture,  that  the  plaintiff's  husband  had  been  abroad  for 
seven  years,  and  was  not  known  to  the  plaintiff  to  be  living 
within  that  time,  has  been  held  to  be  bad  ^. 

A  judgment  confessed  to  a  feme  covert  is  void,  and  so  is  her 
bond  ^,  she  cannot  make  an  attorney  ®.  A  warrant  of  attorney 
executed  by  her  is  void,  even  though  she  be  divorced  a  metua 
et  thoro '.  But  an  agreement  by  a  wife  without  the  knowledge  of 
her  husband  to  pay  additional  rent  out  of  her  separate  property, 
is  good  in  equity  s.  Where  a  married  woman^  having  separate 
property,  living  apart  from  her  husband,  employed  the  plaintiffs 
as  her  solicitors,  and  promised  that  she  would  pay  their  bills ; 
held,  that  the  property  was  liable  to  pay  the  bills  ^.  And  if  a 
woman  married  de  facto  to  one  whom  she  knows  to  have 


*  Ante,  1101.  *  Lake  v.  Ruffle,  6  N.  &  M.  684. 

*>  fiopfiweIl«.I>e.Piiiiim,8Camp.  S  H.  &  W.  288. 
Doe  V.  J€Hon,  6  East,  aOb    Roevw         ^  Koberl  v.  Pienon,  8  Wih.  3w 
Hasland,  1  fiL  404.    Th«  tentenoe         *  OoUa  «.  Sauom,  3  IWht.  S61. 
of  a  Qourt  of  oompetent  jorisdictioii        *  Fkithonw  v.  Blaqwire,  6  M.  & 

annulling  the  msrriage  ab  mma,  en-  S.  7S.  - 

tirely  removes  the  incapacity  of  the         *  Mailer  v.  FnHer,   I  Vet.  job. 

wife,  and  renders  her  retponaible,  ai  61S. 


if  the  marriage  had  never  taken  piaoe.         ^  Morray  iw  Bariee,  4  Sim.  a& 
Anstey  v.  Manners,  1  Oow.  10. 


sicr.J  wiFs's  frivhiBOe  fbom  arrest.  IIOS 

another  mk,  executes  a  deed  as  his  wife  jointly  with  him,  she 

A  tndemiaii  supplying  a  married  woman  living  apart  from 
herlmbnd  with  furniture  upon  hire^  does  not  thereby  divest 
iibelf  of  the  present  right  of  property  in  such  goods,  inas* 
mA  as  the  married  woman  was  incapable  of  acquiring  it  by 
coiitnct ;  for  a  contract,  to  be  valid,  must  be  binding  on  both 
{wties,  and  ss  it  could  not  be  binding  on  the  wife,  it  is  void, 
ffid  die  tradesman  may  recover  the  goods  in  an  action  of 
tnver  against  the  sfaerifi^  who  seised  them  in  execution  for  the 
inbaod's  debt  \ 

Cader  5  &  4  W.  IV.  c.  74.  ss.  77—91.  a  feme  cooert,  when 
kr&uband  has  absconded,  and  has  not  been  heard  of  for  some 
^  nay  pass  a  contingent  interest  in  freehold  property  ^ 
When  the  scknowledgment  of  a  party  to  a  fine  was  taken  before 
ctnmunoBera,  who  knew  she  was  a  married  woman,  and  that 
hff  hashand  did  not  concur;  but  the  parties  were  living  sepa^ 
nte  ottder  a  deed  by  which  the  husbsnd  covenanted  not  to 
isterfere  with  the  wife's  property,  the  court  refused  to. revoke 
tk  fine,  hat  left  him  to  his  common  law  remedy  ^« 
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wife's  privilegb  froh  arrest. 


I'  %  mrried  woman  be  arrested  on  mesne  process,  the  court  A  married 

^  dbcfaarge  her  on  filing  common  bail,  unless  she  has  been  q^^  UMe 

fcsil^  of  fraud  or  deception,  by  holding  herself  out  as  a  single  *®  ***  "" 

TOBted  for 
woaaa*,  even  though  her  husband  had  absconded,  and  the  debt  if  she 

dfbt  vas  incurred  by  her  while  feme  sole  \    The  bail  bond  will  ^^^^^^^ 

— ~ — ^-^ _.«->__^__   through 

I  A     .       «.  .  fraud. 

Ajirtie  «.  Maaon,  3  Anat.  839.       400. 

^  Smith*,  the  Sheriff  of  Middle-  *  Roberta  f\  Anderaon,  2  BL  720. 

tt,]6Eai^607.  Conins 0.  Rowed,  1  N.  R.  54.    Wa- 

'  b  pevle  Gffl,  1  Bing.  N.  C.  ten  r.  Smith,  6  T.  R.  451.    War- 

I^  See  tf  forts  Themaa,  4  BI.  del  v.  Oouch,  7  Emt,  682.    Hollo- 

^Seott,  331,  ud  es  parte  Shuttle-  way  v.  Lee,  2  Moore,  211.     Pritch- 

•wfc,  iA  ».,  for  the  cSrenmaUuicea  ett  t;.  Croas,  2  H.  BL  I7. 

™^rwhidi  the  court  wiU  diapenae  f  Crookea  9,    Fry,    1   B.    &   A. 

^th  the  oaucuRenoe  of  the  hua-  166.     GolHna  v.  Rowed,  1  N.  R. 

^dinaooDTeyaaceof  wife^land.  64.    But  aee  Roberta  r.  Maaon,  1 

'  ChedL  a.  Bootle,  4  M.  Ic  Soott,  Taunt.  264« 
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be  given  up  to  be  canceHed,  if  her  coverture  is  not  disputed  * ; 
DOT  Kill  her  lubiequently  giving  a  bill  of  exdiange  to  the  pliin- 
tiff  in  part  payment  vary  the  rule  <■ ;  and  tf  the  plaintiS'  knoirs 
that  she  ii  a  married  wonuio,  it  makes  no  difference  that  she 
cepresented  that  she  had  separate  property  ■■.  And  where  the 
plaintiff  knowingly  arrested  a  married  woman,  the  court  ordered 
bim  to  pay  the  costs  of  the  motion  for  her  discharge  ^.  The 
coart  will  discbarge  her,  even  though  she  be  separated  from  bet 
husband  by  a  divorce  d  menta  et  tkoro*. 

But  the  court  will  not  discharge  a  married  woman  on  com- 
mon appearance,  unless  her  coverture  be  open  and  notorious ' ; 
or  unless  the  fact  of  ber  marriage  be  ponthely  stated  in  the 
affidavit.  Where  it  was  sworn  that  she  was  married,  "  as  by 
the  certificate  annexed  will  appear,"  it  was  held  insufficient'. 
Where  a  woman  was  arrested  as  drawer  of  a. hill  of  exchange, 
at  the  suit  of  the  indorsee,  the  court  refused  to  discharge  her 
on  the  affidavit  of  a  third  peram,  that  she  was  a  married 
woman  >■.  If  a  married  woman  obtains  credit  by  fraud,  or  by 
representing  herself  as  a  single  woman,  the  court  will  not  dii- 
charge  her  on  motion,  but  will  leave  ber  to  her  plea  of  co- 
verture'. If  she  be  arrested  along  with  her  husband,  on 
mesne  process,  she  will  be  discharged  on  motion,  but  the  hus- 
band will  not  be  liberated  without  putting  in  bail  for  both  K 

■  Freune  v.  HicTord,  3  Tyr.  139.      2  Manh.  385. 

IC.  &M.54.     SamweU  T.  JeoklDi,  >  Luden  t>.  Juitioe,  1   Bing.  Mt. 

6  Moon,  BOO-  8  Moore,  346.     Simon  v.  Wioning- 

>  td.    But  if  sbe  be  srreiieil  u  too,  1  Dowl.  16.  Partridge  s.  Clvkr, 

the  drawer  of  ■  bill  of  excbsoge,  6  T.  R.  IM.      Pknnell  o.  Ts^or, 

the Dourt  i>ill  not  diidurge  heron  I    Tuir.  &  Ruu.   106.      St  ftiu 

motion.     WsUh  D.  Gibba,  4  DowL  M'atuin,  16  Vea.  266.    But  «e  Cob 

683.  Una  v.  Rowed,  1  N.  R.  M. 

■  Slater  c.  Milli,  7  Bing.  60&  6  '  Cattanu  v.  Plaver,  3  D.  A  R- 
H.  &  P.  60a  347-     TaftoT  *.  WhJttaker,  9 IL  A 

*  Wilion  D.  Serrea,  3  TaunL  R.  2SG.  "  It  ha*  been  the  awiwni 
307-  praoiioe   in   tbii  court,  where  cbe 

*  IIoolUiamr.Chambeti,6Hooi«,  huihand  and  wife  are  both  snwud 
Mft.     3a&B.22.  (Hime«)«pn>c«a*,  that  the  wife  iball 

'  Peanon  r.  Meadow,  2  BL  903.  be  dinharged,  but  the  hnibuid  <ai>- 

Anon.  Loffl.  306.  not  be  discharged  withoat  putting 

■  Han-ey  r.  Cooke,  5  B.  &  A.  in  bail  for  both."  Per  Bofltf,  J, 
747.  But  see  Oerra*  v.  Bolting,  1  1  B.  &  A.  165.  Sea  CouImto  r. 
FriM  P.  C.  117.  Scott,  1  Chitt.  76. 

*  Jonn  r.  Lewii,  7  Taunt.  66. 
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Id  id  action  against  husband  and  wife,  they  may  both  be 
takcD  ID  ezecutioD ;  and  where  the  wife  is  taken  in  execution, 
she  iliaD  Dot  be  discharged  unless  it  appear  that  she  has  no 
«pti3te  property  out  of  which  the  demand  can  be  satisfied,  or 
^  tbere  is  fraud  or  collusion  between  the  plaintiff  and  her 
bosiand,  to  keep  her  in  prison  *.  A  married  woman  being 
sxd  as  a  feme  soU  suffered  judgment  by  default,  and  being 
taika  io  ezecutioD,  the  court  refused  to  discharge  her  on 
BodoD,  bot  left  her  to  her  writ  of  error,  as  she  ought  not  to 
hut  sai&red  the  plaintiff  to  incur  the  expense  of  executing  a 
writ  of  enquiry  \  If  nfeme  covert  be  taken  in  execution,  under 
a  iimot  of  attorney,  given  by  her  as  a  feme  sole,  the  court 
tiBooc  discharge  her  on  a  summary  application  ^. 
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PAOK 


K  Jondcrof  hiulMuid  and  wife 

iaKOaoi  at  contractu, 
&  inkt  of  hnifauid  and  wife 


PAGE 

in  actions  e^  delicto  .. •  •  •  1112 

3.  Effect  of  joinder 1116 

4.  Consequences  of  misjoinder  1117 


^'-Jomder  of  husband  and  wife  in  actions  ex  contractu."]    In  all  When  the 
Ral  actions  for  the  lands  of  the  wife  the  husband  and  wife  ^  ^^^ 
*w  join*.    So  for  rent  due  before  coverture  upon  a  lease  for  mutt  Join 
^  «  years  ^.     So  for  injuries  done  to  the  inheritance,  as  by  ^ion. 
P^down  houses,  &c.,  or  where  an  action  of  covenant  is 
i^tttsaryto  compel  further  assurance  upon  a  conveyance  to 
^(■sband  sod  wife  ^     So  they  must  join  in  an  action  for  debts, 
^vhichwere  due  to  the  wife  before  marriage,  and  which 
ttDtinoe  unaltered  ^.     But  if  the  party  give  a  bond  to  the  hus- 
W  and  wife,  in  respect  of  such  debt,  or  if  in  respect  of  some 


'  Hoid  r.  Mathews,  2  Dow. 
^  Tidd  1026,  9th  ed^  recog- 
*^  h  ^a^,  J.,  in  Sparks  r. 

HsRAca. 

^  Moiet  V.  Richardson,  Id,  421. 

*  WOkiiis  V.  WetheriU,  3  B.  & 
P.  220. 

*  1  Buiitr.  21.  Com.  Dig.  Baron 


and  Feme,  6« 

*  1  RolL  34a 

^  Middlemore  v.  Ooodale,  Cro. 
Car.  605. 

■  Hardy  r.  Robinson,  1  Keb.  440. 
MUoer  v.  Milnes,  3  T.  R.  627. 
Rttmsey  v.  George,  \  M.  &  S.  176. 
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new  cobsideration,  as  forbeaninoe,  &c.,  he  make  a  written  ^ 
parol  promise  to  the  husband  and  wife,  they  may  join,  or  t) 
husbartd  may  sue  alone  upon  such  new  contracts  But  if  tl 
bond  or  promise  be  given  to  the  husband  alone,  he  aloae  sboul 
sue  \  Where  a  bill  of  exchange  was  payable  to  a  feme  ip| 
who  intermarried  before  the  same  wae  due^  it  was  held  that  t| 
husband  might  sue  in  his  own  name,  without  joining  biswi 
although  she  had  not  indorsed  the  bill ;  the  marriage  openi 
«B  an  indorsement  \  "  For  that  which  the  husband  may 
charge  alone,  and  of  which  he  may  make  disposition  to  his  01 
use,  for  the  recovery  of  this,  he  may  well  have  an  ictioQ 
hb  own  name,  without  the  wife."  ^  *'  In  the  case  of  a  chose 
action,  he  cannot  dispose  of  it  to  his  own  use,  but  a  bSl 
exchange  is  transferable  by  law.  The  marriage  vested  ti 
right  of  transfer  in  the  husband,  and  upon  that  the  right 
action  is  consequent."  « 

The  husband  muet  join  his  wife  in  all  actions  upon  bonds  a 
other  personal  contracts  made  with  the  wife  before  marruJ 
whether  the  breach  were  before  or  during  the  coverture;  andi) 
for  rent  or  any  other  cause  of  action  accruing  before  the  marm 
in  respect  of  the  real  estate  of  the  wife  'I     But  for  reot 


*  Ankentetn  o.  Clarke,  4  T.  R.  to  the  wii«,  with  this  disdodu 
616.  1  Ch.  PI.  29.  Per  Lord  El-  that  as  to  those  whidi  come  doii 
ienlnmmgh^  1  M.  &  S.  180.  the  oovertare,  the  husband  maf 

*  Yard  o.  EUard,  1  Salk.  II7.  them  bring  an  action  in  hit  0 
Carth.  463.    Sid.  299.  name,  and  may  disagree  to  tbr 

'  M*Neilage  v.  Holloway,  1  B.  &  terest  of  the  wife,  and  that  recor 

A.  218.    The  grounds  of  this  de-  inginhis  own  nameisecpuJtP, 

dsion  were,  that  a  bill  of  exchange  ducingtoponession."  AitbetiB 

was  a  okaUei  perwnalf  which  vested  not  become  due  uniU  qfter  A(  H 

absolutely  in  the  husband  by  mar-  riape^  in  M'Neilage  v.    UoM 

riage,  (the  court  obsenring  that,  if  perhaps  that  decision  may  bens 

it  were  a  ehote  in  aoHon^  it  would  died  with  the  prindple  Isid  ^ 

be  necessary  to  join  the  wife.)    But  by  Lord  Hardwmkey  withoat  ^ 

in  Richards  r.  Ridiards,  2  B.  &  Ad.  ing  a  bill  of  exdiange  to  be  a  p 

453,  the  court  held,  that  a  promie-  sonal  chattel. 

eary  note  was  a  (^lote  in  aetion.     In  '  Per  Doddrufyey  J.,  in  Brttt 

Chlrsforth  v.  Bradley,  Id.    2  Ves.  Cumberland,    3    Bulstr.   \*f^ 

675.     Lord   Hardwieke  says  that,  which  Coft«,  J.,  assented.  Reoppsi 

"  where  a  chase  in  aeti&n  comes  to  the  by  Hoirofd^  J.,  in  I  B.  &  A.  2S1 

wife,  whether  vesting  before  or  after  *  Per  Holrojfdj  J.,  Id. 

marriage,  if  the  husband  die  in  the  '  1  Ch.  PI.  29.      Com.  Di^-Bi 

lifetime  of  the  wife,  it  will  survive  and  Feme,  V.    Ba&  Ah.  Bar.  > 
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Other  cMie  of  actim  accrning  during  the  marriage  on  a  laaae 

ordeBusearocher  contract  relating  to  the  land  or  other  reAl 

pnfRtjr  of  the  wife,  whether  such  contract  were  made  before 

otkm^  tfao  coverture,  the  husband  and  wife  fiiay  Jom^  or  ke 

m^mdgmK    Husband  and  wife  seised  of  land  ia  right  of 

(k  wife,  asj  join  in  trespass  for  breaking  and  entering  a  dose 

ad  fmmmming  and  carrying  away  the  grass  there  found,  be- 

caK  the  glass  is  the  natural  produce  of  the  earth,  and  con- 

WHy  9oes  with  the  land^.    In  actions  for  a  profit,  &c.,  ac- 

•cniig  iumg  oomerUKre  in  right  of  the  real  estate  of  the  wife, 

i^aij  bodi  join,  or  the  husband  may  sue  alone  as  in  debt 

iiMtKttBg  out  tithes  payable  to  the  wift  ^. 

it  nay  be  laid  down  as  a  general  rule,  that  wherever  the  ab-  Where  the 

In  woski  survive  to  the  wife  in  case  the  husband  died,  she  meritorious. 

aBjr  be  joined**.    In  debt  on  bond  made  to  the  wife  during  a<uoof 

sction,  she 
ttferture*;  or  m  assumpsit  on  a  promissory  note  given  to  the  maybe 

vife  or  to  the  husband  and  wife  during  coverture';  the  bus*  j^^'^*^ 

had  and  wife  may  join,  or  the  husband  may  sue  alone.    So,  band. 

skre  tbe  husband  and  wife  have  recovered  judgment  on  a 

had  made  to  the  wife  dum  soloy  they  may  join  in  an  action  on 

*k1i  judgment,  or  the  husband  may  sue  alone  t.    In  general, 

ik  vile  cannot  join  in  any  action  arising  from  a  contract  made 

■beecpently  to  the  marriage,  as  in  case  of  money  lent,  goods 

^  &c,  for  she  can  have  no  property  in  money  or  goods  b. 

^vlne  a  promise  is  made  to  the  wife  alone ;  or  to  the  bus- 

'^  ttd  wife ;  and  where  the  consideration  moves  wlK^y  or  in 

pR^n  the  wife ;  or  where  she  b  (as  has  been  expressed)  the 


^  K.  Per  Loid  JTMfoo,  in 
Ik  r.  Ififaiei,  3  T.  R.  631. 
S»r  ft  Ttylor,  10  Vcs.  67^  1 
Id-AkaiJ-a  N.  P.282.    aN. 

'  Cob.  IKg.  Bar.  and  FesDe  (I.  & 
.)  Akbmy  9,  Wslby,  1  Sen.  i98L 
CLn.31.  Dnnstanv.Borweld,! 
^224.  Beiver  V.  Lone,  2  Mod. 
7*    Bio.  Boron  and  Feme,  pL 

'  Wi%  V.  Hankaworth,  &  N.  P. 

^  citid  2  WiU.  434.     Cro.  EHs. 

* 

'  Com.  Oi||r.   Bonn  and  Fomo, 


X.  Brookes  o.  Shennsn,  Cro.  Elis. 
413. 

'  Dnnttsn  v.  Borwdd,  1  WUs. 
834.  P^r  NoHh,  C  J.,  in  Frasdyko 
«.  Storting,  1  Froom.  336. 

*  HowoU  V.  Maine,  3  Lev.  408. 
Psr  mmtm,  Svnu  900. 

f  Philliskirk  p.  PlnckweU,  3  M. 
&a30& 

'  Wooivenlon  «.  Fyaniaion,  8. 
N.  P.  S88,dtod  in  4  B.  &  Ad.  741. 

^  Bidgood  V.  Way,  2  Bl.  1336. 
Com.  Dig.  Banm  and  Fome,  (W.) 
Abbot  o.  Bk>3ekl,  Chi.  Jae.  044.  3 
B01L237. 
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meritorious  cause  of  action,  as  in  the  preceding  cases,  she  maybe 
joined,  or  the  husband  may  sue  alone  \ 

Thus,  they  may  join  where  the  contract  is  in  consideration  of 
her  personal  labour  or  skill,  as  for  curing  a  wound  \  but  not 
unless  an  express  promise  is  made  to  her  <^.  But  where  the 
wife  is  joined,  care  should  be  taken  that  the  declaration  do  not 
embrace  a  cause  of  action  which  affords  the  husband  alone  a 
right  to  sue ;  for  where  the  husband  and  wife  declared  upon  a 
quantum  meruit  for  a  cure  done  by  the  wi/e^  and  another  count 
for  medicines  and  plasters  found  and  provided  for  the  de- 
fendant ;  upon  a  general  demurrer  it  was  objected  that  the  wife 
could  not  join,  for  that  she  was  not  the  sole  cause  of  actioOi 
because  the  medicines  and  plasters  were  the  husbands  omn  fro- 
perty^  and  the  damages  could  not  be  severed ;  and  of  that  opinion 
was  the  court  ^. 

If  in  an  action  by  husband  and  wife  the  defendant  gives  a  cog- 
novU  to  the  plaintiffs,  it  is  a  sufficient  admission  of  the  j<»nt 
interest  of  the  wife*.  Where  a  declaration  by  husband  and 
wife  stated  an  agreement  between  the  plaintiffs  and  the  defendantt 
whereby  the  defendant  undertook  and  promisedf  in  consideratioD 
that  the  plaintiffs  would  not  enter  up  judgment,  &c,  until  a  cer- 
tain day,  &c. ;  held,  on  motion  in  arrest  of  judgment  af^r  verdict 
for  the  plaintiffs,  that  as  the  agreement  was  stated  to  be  mtk 
the  plaintiffs,  the  promise  must  be  taken,  afler  verdict,  to  hare 
been  made  to  them,  and  though  the  agreement  with  the  wife 
was  void,  as  she  was  incompetent  to  agree  in  point  of  law,  it 
might  be  rejected  as  surplusage,  and  there  was  a  sufficient 
consideration  for  the  promise  moving  from  the  wife,  as  well  as 
>_ — f- — . — 


*  **  As  to  a  wife  being  the  meri- 
corious  cause  of  action,  there  are 
many  cases  where  she  is  the  ground- 
work of  the  action;  and  yet,  not 
properly  the  meritorious  cause.  In 
an  action  for  recompense  due  to  her, 
for  instance,  as  a  nurse,  she  is  so ; 
hut  it  is  different  in  a  case  like  that 
of  the  dippers  at  Tunbridge  Wells, 
(WeUer  v.  Baker,  2  Wils.  414,) 
where  the  action  was  in  respect  of 
a  vested  interest  iil  the  wife.**  Per 
LitUedale,  J.,  in  Saville  v,  Sweeney, 


4  B.  &  Ad.  523. 

^  Brashford  o.  Buckingham,  Cro. 
Jac.  77-  205.  Fountain  v.  Smith,  1 
Sid.  126.  Hoknes  r.  Wood,  1  Bar- 
nard, 75,  dted  in  2  Wils.  424. 

"^  Buckley  o.  CoUier,  1  Salk.  lU 
Garth.  261.  King  tr.  Basinghsm,  8 
Mod.  199. 

'  Hohnes  et  Uxor  r.  Wood, 
cited  in  2  Wils.  424;  noticed  by 
Bapieyy  J.,  in  2  M.  &  S.  3961 

*  Nurse  v.  Wills,  4  B.  &  Ad.  7S^ 
1  Nev.  &  M.  765. 


«Er.  n.]  ACTIOKS   BY   HUSBAND   AND   WIFE.  1111 

froffl  the  boflbaxul,  namely,  the  forbearance  and  extension  of 
vwthj  aJ]  the  plaintiffs,  to  support  the  declaration*. 

Wben  the  biuband  and  wife  join  in  an  action  on  a  promise  Thededar- 
odf  to  them  both,  the  declaration  must  distinctly  disclose  her  ^^^^ 
is^ensij  and  shew  in  what  respect  she  is  the  meritorious  cause 
of  acdoo;  and  there  is  no  intendment  to  this  effect  ^  In  case 
of  a  note  or  bond  payable  to  the  wife,  it  would  sufficiently  ap- 
pear from  the  instrument  itself,  without  further  averment  in  the 
^Uradon  that  she  had  a  peculiar  interest  ^, 

VWn  a  wife  is  executrix  or  administratrix,  as  her  interest  is  When  the 

nainiroU,  they  must  both  join*.     But  if  a  bond  be  given  ecutrixor" 

teliBslttnd  and  wife  administratrix,  the  husband  may  sue  alone  •.  adminigtra- 

WhcK  husband  and  wife,  lived  separate  under  a  deed  by  which 

ksdpnlated  that  his  wife  should  enjoy  as  her  separate  and  dis- 

tiott property^  all  effects,  &c.,  which  she  might  acquire;  the 

vife  having  as  executrix  commenced  an  action  on  a  promissory 

^ote  against  the  defendants  in  the  name  of  the  husband  and  her- 

ttlfjthe  hosband  released  the  debt,  whiqh  release  was  pleaded  pui« 

^orrien  rofifmuofic^,  the  court  on  application  ordered  the  plea  to 

k  taken  off  the  record,  and  the  release  to  be  given  up  to  be 

cncelkd;  for  the  husband  was  only  named  as  plaintiff  for  con- 

^ty,  and  it  would  be  a  fraud  on  the  persons  having  an  in- 

^Kst  under  the  will  of  the  testator,  if  he  were  allowed  to  re- 

^the  debt,  though  he  would  be  entitled  to  intercept  the 

^''^  when  recovered '.      Where  the  husband  and  wife  lived 

"^pinte,  and  an  action  was  brought  by  the  wife  for  a  debt  due 

to  lier  in  the  name  of  herself  and  husband,  without  his  au- 

^rity»  the  court  ordered  the  proceedings  to  be  stayed  until  an 

Q^ienQitj  was  given  to  the  husband  0.  On  giving  such  indemnity 

die  wife  is  at  liberty  to  go  on  in  the  husband's  name^.     Sb, 

^iiere  the  wife  brought  an  action  for  an  assaidt  on  herself  ^ 


'  id.  419. 

'  Bidgood  9.  Way,  2  BL  123&  ■  Morgan  v.  Thomas,  2  C.  &  M. 

'  PbiDttkirk  r.  Fluckwell,  2  M.  388.    2  Dowl.  332. 

^8.383.  ^  Id. 

*  Com.  Dig.  Baron  and  Feme,  *  Harrison  and  Wife  v.  Almond, 
^•)  1  Harr.  &  W.  519.    But  see  Cham- 

*  AnkenteSn  o.  Cla^e,  4  T.  R.  bers   v.  Donaldson,    9  East,  470, 
1^  where  the  court  refused   to    stay 

'  Icodl  V.  Nfwman,  4  B.  &  A.  proceedings,  on  an  affidavit  of  the 

n  D  2 
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%,^-Joindtr  of, husband  and  wife  in  actions  ex  delicto.']    In  ac- 
tions ex  ieUcto  for  injuries  to  the  person  or  property  of  the 
.   wife  committed  before  marriage,  when  the  cause  of  action  would 
survive  to  the  wife,  the  husband  and  wife  must  join ;  as  in  trover 
for  a  conversion  of  the  goods  of  the  wife  dum  sola  K     But  id 
case  of  trover  before  marriage,  and  a  conversion  after^  they 
nuLy  join,  or  the  husband  may  sue  alone  ^. 
When  has-       The  true  test  whether  the  wife  is  properly  joined,  is  not 
wife  ^y      ^l^ctlicf  ^^  husband  might  have  sued  alone,  but  whether  there 
be  joined  hi  is  such  a  continuing  interest  in  the  wife,  that  under  any  state  of 
deUdo,  things  afler  the  husband's  death,  she  would  have  a  right  of  ac- 

tion ^.    Where  certain  household  furniture  was  assigned  by  way 
of  mortgage  to  the  wife  before  her  marriage  by  a  deed«  annexed 
to  which  was  an  inventory  of  the  furniture ;  the  deed  contained 
a  proviso,  that  it  should  be  void  on  payment  of  a  certain  sum 
before  a  certain  period,  and  on  payment  of  the  interest  in  the 
mean  time;  the  wife  married  before  a  forfeiture  was  incurred; 
in  trover  for  the  inventory,  stating  that  the  husband  and  wife 
had  been  possessed  of  it  before  it  came  into  the  possession  of 
the  defendant ;  held,  on  demurrer,  that  they  might  both  sue 
jointly,  or  that  the  husband  might  sue  alone ;  for  the  deed  only 
contemplated  that  the  property  in  the  goods  should  pass  under 
certain  circumstances,  which  might  not  take  place  until  after 
the  death  of  the  husband ;  and  in  that  case  the  wife  and  not  the 
husband's  executors  would  be  entitled  to  the  goods ;  therefore 
as  the  wife's  interest  might  survive  to  her  afler  the  death  of  ber 
husband,  she  might  be  joined  in  the  action ;  yet  as  the  husband 
was  prevented  by  the  non-possession  of  the  inventory  fton^ 
reducing  the  goods  into  possession,  he  might  sue  alone  ^. 
'  Where  the  cause  of  action  has  its  inception  as  well  as  its  com- 
pletion afler  the  marriage,  the  husband  must  sue  alone,  the 
legal  interest  in  personalty  being  vested  in  him  by  the  marriage. 


husband,    that    he    had    not    au-  419.    ]o  Mod.  25. 

thorised  his  wife  to  bring  the  ac-  b  2  Sannd.  47.  h.  Bao.  Ab.  Baron 

tion ;  but  there  the  husband  did  not  and  Feme,  (K.).    B.  N.  P.  34. 

ask  for  an  indemnity.  «  p^  Coleridge,  J.,  in  Ayling  «• 

'  Com.  Dig.   Baron  and   Feme,  Whicher,  1  Nev.  &  Per.  428. 

(V.).     Roll.  Ab.  347.     Mihier  v.  a  Ayling  ©.  Whicher,  1  Ncr.  * 

Milnes,  3  T.  R.  627.     Cro.  Car.  per.  410. 


^ 


s£c.  ri.]  AcnoNs  bt  husband  and  wife.  tll5 

HKie/bre  a  declaration  in  trover  at  the  suit  of  the  husband  and 

wi&  i]x>tt]d  state  that  the  wife  was  possessed  before  marriagei 

cr  kid  the  goods  with  him  in  autre  droit ;  for  if  the  declaration 

iooi  that  they  were  both  possessed  of  certain  goods,  and  that  ^ 

t6e  defendant  converted  theoi  to  their  damage,  it  will  be  bad ; 

hr  the  possession  of  the  wife  is  the  possession  of  the  husband, 

and  so  is  the  property,  and  therefore  the  conversion  cannot  be 

to  the  dam^e  of  the  wife,  but  of  the  husband  *.     So^  in  re^ 

^em^  onJess  the  declaration  discloses  the  interest  of  the  wife, 

Tbca  both  are  joined,  it  will  be  bad  on  demurrer^;  but  after 

Terdict,  it  may  be    presumed    that    the    taking  was   before 

AiTmuTe,  and  that  the  plaintiffs  then  had  a  joint  property,  or 

d»t  the  wife  was  entitled  as  executrix  «. 

^en  the  action  is  brought  for  damages  to  the  wife's  land 

n^Dg  the  coverture,  as  in  trespass  for  cutting  down  trees,  they 

■sjf  both  join,  or  the  husband  may  sue  alone  ^.     So,  in  an 

Ktion  on  the  case  against  a  lessee  for  years  for  burning  his 

^  where  the  husband  has  it  for  the  life  of  his  wife  «.     So, 

Enaction  on  the  case  for  stopping  a  way  to  the  wife's  land', 

If  for  not  grinding  at  the  wife's  mills;  they  may  both  join,  or 

m  hoshand  may  sue  alone.     But  in  detinue  to  recover  per- 

*Bal  chattels  of  the  wife  in  the  possession  of  the  defendant  be- 

■R  marriage,  perhaps  the  husband  may  sue  alone,  because  the 

•*  traasfers  the  property  to  him,  and  the  wife  has  no  interest >*. 

''^sthe  wife  has  a  vested  interest,  as  in  the  case  of  the  dippers 

^  Tsahridge  WeUs,  it  was  held  that  husband  and  wife  might 

fDB  m  an  action   against    the  defendant  for  exercising   the 

^*^^^^  of  a  dipper,  not  being  duly  appointed  and  approved 

wording  to  a  private  statute  *. 

loan  action  in  respect  of  a  personal  wrong  or  injury  to  the  Husband 

fe,  as  for  the  battery  of  the  wife,  the  husband  and  wife  must  mifat^dn 

■•  and  the  declaration  ought  to  conclude  "  to  their  damage,"  ^^  ^  action 

■  not  "to  the  damage  of  the  husband,"  for  the  damages  will  sonal  ml" 
_    jury  to  the 

2  Sannd.  47-  t.      Nelthrop  v.  '  Baker  v.  Brereman,  Cro.  Car, 

»<*««on,l  Salic  114.  418. 

J  t«Tw  r.  Dodd,  2  N.  R  405.  «     Dunstan  r.  Burwell,  1   Wils. 

*  B.  N.  p.  53.      Bourn  v.  Mat-  224. 

»> «.    S.  N.  P.  289.     1  Ch,  PL         •»  Bac  Ab.  Detin.  A.    B.  N.  P. 

60. 

*  I  IWl.  34a    2  Vent.  195.  »  Weller,  r.  Baker,  2  Wila,  414. 
Cro.  Elii.  461. 
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II 


Where  the 
injury  to 
the  wife  is 
aspediJ 
damage  to 
the  hus- 
band, and 
the  cause 
of  action 
would  not 
sunrive  to 
the  wife, 
she  must 
not  be 
joined. 


survive  to  the  wife,  if  the  husband  die  before  they  are  re- 
covered *•  But  the  declaration  in  such  case  should  not  include 
a  cause  of  action  for  which  the  husband  alone  ought  to  sue ; 
such  as  expenses  sustained  in  curing  her,  &c.  ^ 

Yet  where  the  husband  and  wife  joih  in  an  action  for  a  per- 
sonal wrong  to  the  wife,  the  husband  may  declare  also  for  an 
injury  arising  solely  to  himself  by  way  of  aggravation  of  da^ 
mages;  as  in  an  action  for  false  imprisonment  of  the  wife,  per 
quodf  the  business  of  the  house  remained  undone ;  for  matter 
may  be  laid  for  aggravation  for  which  no  action  would  lie '. 
So,  the  expenses  incurred  by  the  husband  may  be  laid  in  ag- 
gravation ^.  But  the  husband  may  bring  a  separate  action  in 
his  own  name  for  the  loss  of  the  assistance  or  society  of  bis 
wife,  or  for  any  expenses  occasioned  by  reason  of  a  battery, 
false  imprisonment,  or  malicious  prosecution  ^. 

The  distinction  in  cases  of  this  kind  is,  that  if  there  be  a 
personal  wrong,  or  violence  done  to  the  wife,  so  that  an  action 
would  survive  to  her,  she  ought  to  be  joined,  and  not  the  less 
because  the  husband  puts  into  the  declaration  some  special 
damage  accruing  to  himself;  as  in  Russell  v.  Come.  Bot 
where  the  injury  is  not  of  that  kind,  and  no  action  would  sur- 
vive to  the  wife,  the  only  cause  being  a  special  damage  to  the 
husband,  the  wife  cannot  be  joined,  having  no  legal  interest  in 
that  which  forms  the  gist  of  the  action  ^  Therefore,  where  s 
declaration  by  husband  and  wife  stated  that  the  wife  lived  se- 
parate from  the  husband  and  kept  a  boarding-house,  and  that 
the  defendant  spoke  certain  words  of  her,  and  concerning  her 
manner  of  carrying  on  her  business,  imputing  to  her  insolvency 
and  adultery,  wheT;eby  she  was  injured  in  her  business,  &c ; 
the  court  held,  that  the  wife  ought  not  to  have  been  jomed,  the 
words  being  only  actionable  in  respect  of  damage  to  the  busi- 
ness, and  that  damage   being  solely  the  husband's;  and  in- 


•  Horton  r.  Bylcs,  1  Sid.  38?. 
Newton  r.  Hatter,  2  Lord  Raym. 
1208.  Com.  Dig.  Bar.  and  Feme, 
(V.) 

»»  Com.  Dig.  PL  2.  A.  1.  I  Ch. 
PI.    But  see  the  following  cases. 

*  Russell  V,  Come,  Lord  Raym. 
1031.      1  Salk.  119.     6  Mod.  127. 


Dix  V,  Brooks,  I  Stnu  61. 

^  Todd  r.  Redford,  ]  1  Mod.  264. 

*  Hyde  v.  Scissor,  Cro.  Jac  538. 
3  Bl.  Com.  140.  Com.  Dig.  Bar. 
and  Feme,  (W.).  Smith  r.  Htxoo, 
2  Stra.  977. 

'  Per  Tmmhn^  J.,  in  SaTiIle  o. 
Sweeney,  4  B.  &  Ad.  623. 
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ibiiafeed  a  doubt  wliether  even  the  husband  could  maintain  an 
actian  under  the  circumstances  K  So  in  an  action  by  husband 
and  wife,  who  kept  a  victualling-house,  for  saying  to  the  )!^ife^ 
'*  thou  art  a  bawd  to  thy  own  daughter"  per  quod  /.  S.  has  left 
off  coming  to  the  house,  to  the  loss  of  both,  &c.  After  verdict 
lor  the  plaintiffs,  judgment  was  arrested/  because  the  words 
were  not  actionable  in  themselves,  but  in  respect  of  the  special 
loss,  which  was  the  husband's  only  ^.  But  where  an  action  is 
brought  for  words  in  themselves  actionable,  and  no  special 
damage  is  laid,  there  such  conclusion  (ad  damnum  ipsorum)  is 
right,  for  the  action  survives  ^. 

It  will  be  collected,  from  the  preceding  cases,  that  in  ac*  R««ilt  of 
tions  ex  contractu^  the  wife  must  be  joined  in  respect  of  all  Monties* 
causes  of  action  which  are  completed  in  the  wife  before  cover- 
tore  ;  she  may  be  joined,  or  the  husband  may  sue  alone  in  re- 
spect of  all  causes  of  actions  which  accrued  during  the  cover- 
ture, and  which  would  survive  to  the  wife ;  and  that  in  actions 
ex  delicto^  the  wife  must  be  joined  where  the  action  is  founded 
in  any  damage  or  injury  done  to  her  property  before  marriage^ 
9t  in  any  personal  wrong  or  injury  done  to  herself,  either  be-  / 
lore  or  during  coverture,  as  by  slander  or  battery,  if  the  special 
and  consequential  damage  to  the  husband  be  not  the  gist  of 
the  action ;  and  that  she  may  be  joined,  or  the  husband  may 
sue  alone  in  actions  for  torts  or  injuries  in  respect  of  her  real 
property  during  marriage.  But  the  husband  must  sue  alone  in 
all  cases  where  the  cause  of  action  would  not  survive  to  the 
wife ;  as  in  actions  for  injuries  done  during  the  coverture  to 
personal  chattels  ^,  which  we  have  seen  are  vested  by  the  mar- 
riage in  the  husband.  So,  in  actions  on  contracts,  or  for  the 
labour  or  services  of  the  wife  during  coverture,  where  she  has  no 
interest,  or  where  she  is  not  the  meritorious  cause,  as  where  an 
express  promise  is  not  made  to  her  ®.     So,  in  an  action  on 

'  /d     In    1  Bac.  Ab.  733.  tit.  in  4  B.  &  Ad.  621. 

Buon  and  Feme,  (K.),  6th  £d.,  ^  Coleman  et  Uaw  v.  Haroourt, 

vhere  leveral  cases  on  the  subject  1  Lev.  140.    B.  N.  P.  7. 

ve  collected,  it  is  stated   in  the  '  Grove  et  Uxor  v.  Hart,  B.  N. 

margin,  that  '^  where  an  action  is  P.  7- 

VroQght  for  words   spoken  of,    or  ^  Arundel   r.   Short,   Cro.   Elia. 

otto  tort  to,  the  wife,  and  founded  133. 

<"t  the  special  damage  of  thehus-  *  Buckley  v.  Collier,  SaUc.  114, 

band,  the  wife  must  not  join,*'  cited  Bidgood  v.  Way,  2  Bl  1236. 


1116 


HUSBAND   AND   WIFE. 


[CHAF.  XV^ 


the  case  fbr  words  not  actionable  in  themselTes,  spoken  of 
the  wife,  whereby  the  husband  sustains  special  damikgey  hi 
must  sue  alone  K 


Effect  of 
husband 
and  wife 
joining  in 
an  action. 


S. — Effect  of  joinder.']  The  effect  of  joining  the  wife  io  an 
action,  when  the  husband  might  sue  alone  is,  that  if  the  hos«> 
band  die  pending  the  suit,  or  before  judgment  is  satisfied,  the 
interest  in  the  cause  of  action  will  surviTe  to  the  wife,  and 
not  to  the  husband's  representatives ;  Whereas  if  he  sued  alont, 
the  interest  would  pass  to  his  representatives  ^.  Where  a  wife 
is  joined,  if  the  husband  die  pending  the  suit,  it  will  not  abate, 
and  she  may  proceed  to  judgment  and  execution,  the  deadi  of 
the  husband  being  suggested  on  the  record  ^.  But  if  pendii^ 
an  action  by  husband  and  wife,  in  respect  of  the  chose  m  ocitos 
of  the  wife,  she  die,  the  action  will  abate,  for  the  property  was 
never  vested  in  the  husband  ^ ;  and  it  is  not  altered  by  the 
bringing  of  the  action,  unless  judgment  is  obtained  before  tbs 
death  of  the  wife  *.  But  if  they  obtain  judgment,  he  may, 
notwithstanding  her  death,  issue  execution,  or  maintain  an 
action  of  debt  thereon  f.  So  if  she  die  pending  any  action 
ex  delicto,  to  which  she  is  necessarily  a  party,  the  suit  wiU 
abate  s. 


*  Coleman  r.  Haroourt,  1  Lev* 
)40.  And  see  SaviUe  v.  Sweeney, 
antey  11)4.  If  a  wife  by  ill  treatment 
and  fear  of  bodily  injury,  is  forced 
to  quit  her  husband's  house,  a  per- 
son receiving  her  is  not  subject  to 
an  action  at  the  suit  of  the  husband, 
for  harbouring  her.  Berthon  «. 
Cartwright,  2  Esp.  480.  Philp  v. 
Squire,  Peake,  82.  In  case  for 
n^Iigence,  whereby  the  plaintiff's 
wife  was  killed,  he  is  not  entitled  to 
any  damages  for  the  loss  of  her 
society,  or  for  his  mental  sufferings 
on  her  account  after  the  moment  of 
her  death,  for  in  a  dvil  court  the 
death  of  a  human  being  cannot  be 
complained  of  as  an  injury.  Baker 
r.  Bolton,  1  Campb.  493.  But  in 
trespass  the  plaintiff  may  give  in 
evidence  a  consequential  injury  to 
his  wife,  not  as  a  substantial  ground 
oi  action,  but  to  show  how  violent 


the  defendant*s  conduct  waa.  Hox* 
ley  V.  Bei|^,  1  Staric.  98.  In  an 
action  for  an  injury  arising  from 
the  careless  driving  of  the  defend- 
ant's servant,  the  plaintiff  may  re- 
cover damages  for  the  injury  done 
to  his  wife,  as  well  as  to  himself, 
without  bringing  a  separate  actioD 
for  each.  Alison  v.  Foister,  1  C  & 
P.  21. 

*>  Co.  Litt.  351.  a.  n.  1.  Cro.  Jsc. 
77*  Per  cwriam,  in  Bidgood  r. 
Way,  2  Bl.  1239. 

«  8&9W.  III.C  U.S.  7.  Ksp- 
temp.  Hard.  397*     I  Ch.  PI.  32. 

<*  Co.  Litt.  351.  b,  Cheochi  r. 
Powell,  6  R  &  C.  253. 

*  Beamond  v.  Long,  Cro.  Csr> 
227. 

r  3  Mod.  189.  n. 

'  Freem.  225.  4  Tannt.  884.  1 
Ch.  PI.  75. 


sie.n.J 
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l-^CoMejunees  of  mufomderJ]     The  consequencee  of  a 

nbtike  in  the  proper  parties  in  case  of  husband  and  wife  are, 

tbif  the  wife  be  improperly  joined  in  an  action,  the  defend- 

otoiy  in  general  demur,  movf  in  arrest  of  judgment,  or  have 

I  irit  of  error  *•    If  the  wife  Improperly  sue  alone,  when  she 

biBo  kfd  cause  of  action,  she  will  be  nonsuited^;  but  if 

ibeoes  alone  when  she  might  have  been  joined  with  her  hus- 

Wod,  as  in  trespass  for  an  injury  done  to  her  property  dunk 

ail,  the  objection  should  be  pleaded  in  abatement  and  not  in 

W^dioogfa  the  husband  might  sustain  a  writ  of  errors     And 

if  ike  marries  pending  the  suit,  her  coverture  should  be  pleaded 

Mtfefiist  oceasion;  it  cannot  be  given  in  evidence  on  the 

fneral  iasae  ^.     Where  a  feme  sole  replevied  her  goods  which 

U  been  distrained,  and  afterwards  married,  and  the  defendant 

KBored  the  proceedings  by  re.  fa,  lo,^  the  original  writ  being 

"oed  in  the  naaie  of  the  feme  sole ;  it  was  held,  on  the  au- 

^ty  of  the  preceding  case,  that  the  defendant  might  plead 

^  coverture  in  abatement  *.      If    the  husband  sues  alone 

vfcen  hit  wife  ought  to  be  joined,  in  her  own  right,  or  in 

^^  dnk,  he  will  be  nonsuited  '.     Or  if  the  objection  appear 

*  the  record,  it  will  be  fatal  in  arrest  of  judgment,  or  on 

mwf. 


'  Vikky  e.  Collier,  1  Salk.  114 

^^f  Sweeney,  4  B.  &  Ad.  614. 

%witWay,2BL1286. 
'  Giiti] «.  Shaw,  4  T.  R.  361. 

'  XiiBcr  «.  Milnei,  3  T.  R.  027. 
C*.  Dig.  Pleader,  2  A.  1. 

*  Mof|uiv.Piinter,  6T.lt  265. 
ht  AK  Abatement,  O. 

'  HoUig  V.  Freer,  2  Hodges,  4.    2 
^'  X.  C.  719. 

'  Anon.  1  Salk.  382.     Bac  Ab. 
^  umI  Feme,  K.  See  Rnmsey 

<^««rge,  1  M.  &  S.  176.     And  w 
'  ^cti<ni  ior  i9ri;  for  though,  ia 


general,  the  non-joinder  of  plaintiflb 
in  an  action  for  a  tort  can  only  be 
pleaded  in  abatement,  yet,  that  rule 
only  appfies  whore  the  party  suing 
had  some  legal  interest,  in  his  own 
right,  in  the  property  affected.  A 
husband  has,  mdependenttff  qf  Mr 
vAfe^  no  legal  interest  or  cause  of 
action  whatever,  for  injuries  to  her 
or  her  property,  in  those  instances 
in  which  it  is  necessary  to  join  as 
a  plaintiff  in  an  action.  1  Ch.  PL 
75. 
«  1  Ch.  Pi  75, 
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FAOB 

I.  When   IiiulNuid   and    wife 
tbmld  be  toed  Jointly  in 


VAC] 

jointly  in  actiooB  a  de- 
licto,   \\\{ 

ef  ■anofaidar.IlSl 


8.  When  they  ahoold  be  sued 
When  hni.  1* — When  husband  and  wife  should  be  sued  jokUlu  m  actwiu  d 

iMiid  and  ^  ^ 

wife  must     cfmiractu^    We  have  seen  in  what  cases  a  married  woman  ma] 

be  joined      be  sued  alone  *.    In  actions  for  debts  incarred  or  contract!  mad 

as  defend* 

ante.  by  the  wife  before  marriage,  the  husband  and  wife  mtctt  be  joine^ 

It  has  been  held  that,  if  the  husband  be  sued  alone,  advantage 

may  be  taken  of  it  in  arrest  of  judgment,  even  though  be  b 

stated  an  account,  or  expressly  promised  to  pay  the  debt  or  peri 

form  the  contract  ^.     But  if  the  husband  has  promised  to  pay  th| 

debt  in  consequence  of  some  new  consideration,  as  forbearance 

he  may  be  sued  alone  on  such  new  promise  ^     Where  the  wii^ 

was  a  yearly  tenant,  at  a  rent  payable  quarterly,  and  she  marj 

ried  before  a  quarter's  rent  became  payable,  it  was  held,  thai 

in  an  action  to  recover  the  quarter's  rent  the  wife  should  be 

joined;  for  there  was  no  occupation  by  tlie  husband  of  tb« 

first  part  of  the  quarter,  either  in  fact  or  in  law  ^.    A  fione 

covert,  executrix  or  administratrix,  must  be  joined  with  bei 

husband  in  an  action  on  any  personal  contract  of  the  deceased'. 

But  in  cases  where  an  executor  may  be .  charged  in  his  onr 

right,  as  for  rent  due  during  the  coverture,  or  a  lease  which  ibi 

wife  has  as  executrix  or  administratrix,  the  husband  may  V 

sued  alone  ^     The  husband  is  not  liable  for  money  lent  to  thi 

wife,  even  for  the  purpose  of  buying  necessaries ;  but  if  tb 

declaration  allege  it  to  be  lent  at  the  request  of  the  husband 

it  will  be  considered  as  a  loan  to  the  husband ;  but  if  at  thi 

request  of  the  wife,  it  will  be  bad  ^.     If  a  declaration  agaios 

•  AnU,  1100.  60.    3  Moore,  307- 
^  Mitchinson  o.  Hewson,  7  T.  R.         *  1  Ch.  PL  68. 

348.    Druoe  v.  Thome,  Aleyn,  72.  '  Thomp.  £nt.  117.    Conk  IKf 

Robinaon  v.   Hardy,    1  Keb.  281.  Bar.  and  Fern.  (Y.). 

Bat    see  Harrison   o.   Hall,   ante,  '  Stevenson  v.  Hardy,  3  ^riii 

1094.  38a     2BL872.    Stone*.  M'Nui 

*  Id,  7  Taunt.  43S.    Boh  v.  Noel,  &•  > 
<>  Richardson  v.  Hall,  1  B.  &  B.  P.  138. 
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kibiixl  and  wife,  for  a  debt  contracted  by  the  wife  ium  sokh 
d^e  a  proodae  made  by  the  wife  after  marriage,  it  will  be 
bds  In  an  action  against  husband  and  wife  for  the  debt  of 

the  fife  dbn  toia^  the  bankriiptcy  of  the  husband  during  the 
ttiertiire,  may  be  pleaded  in  bar  \  So  the  husband's  disdMrge 
Oder  ik  inaolvent  act  is  a  good  plea  ^,  But  it  has  been  held, 
tbtif  tbe  wife  be  taken  in  execution  under  such  circumstances, 
ik  wiH  sot  be  entitled  to  her  discharge,  unless  it  appears  that 
sbelivDo  separate  property,  even  though  her,  husband  haa 
luefidisehai^ed  under  the  insolvent  act^.  But  this  decision 
BIT  perhaps  be  considered  as  overruled  by  the  preceding  case. 
^  tbe  observations  of  the  judges  in  the  former  case,  Patttion^ 
K  said)  that  the  former  was  inconsistent  with  the  latter  ^ 

If  the  wife  die,  the  husband  is  not  liable  to  be  sued  as  such 
■  siiy  contract  made  by  the  wife  before  marriage,  unless  judg- 
■6it  had  been  obtained  against  them  both  before  her  death ; 
■d  if  she  die  after  action  commenced,  and  before  judgment, 
Ae  suit  will  abate.  But  on  the  death  of  tbe  husband,  the  wife 
a  liable  on  all  concracts  made  by  her  before  marriage  ^. 
Wkre  tbe  solicitor  for  the  defendant,  who  was  sued  jointly 
"ith  hU  wife  for  a  debt  due  from  her  dum  sola,  pleaded  for  the 
^dttDd  only ;  the  plaintiff  having  caused  the  wife  to  be  served 
^  a  copy  of  the  process,  was  aUowed  to  appear  for  her  ac« 
cfii%  to  the  statute,  and  treating  the  plea  put  in  by  the  bus-* 
W alone  as  a  nuUity,  to  sign  judgment  for  want  of  a  pleat. 

^•-^/Wn  husband  and  wife  should  be  sued  jointly  in  actions 
ft^£cto.]    In  actions  ex  delicto^  the  husband  and  wife  must 


'Monrii  r.  Norfolk,  1  Taunt. 
Dl 

;  ^  31061 0.  Williams,  1  P.  Wma. 
^  2Va.]81.  In  tbe  matter  of 
i^WilUutt,  1  Scb.  &  Lef.  169.  6 
1^4  Ad.  311. 

*  liockwood  V.  Salter,  5  B.  &  Ad. 
to>  The  plea  must  be  pleaded  by 
*Awd  and  wife  together,  other- 
viwtherewUl  be  a  repleader.     Id. 

'  Spttkcs  V.  Bdl,  8  B.  &  C.  1.    2 


M.  &  R.  124. 

*  5  B.  &  Ad.  312. 

'  Mitchinaon  v.  Hewaon,  7  T*  B* 
350.  Com.  Dig.  Bar.  &  Fem.  2.  b. 
Woodman  v.  Chapman,  1  Camp. 
189.  But  tbe  wife*8  administrator 
will  be- liable  for  contracts  made  by 
her  before  marriage.  3  P.  Wms. 
409. 

'  Rnnell  t^  Bocfaaqnan,  6  Price, 
139. 
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be  ined  jointly  for  tarts  committed  bj  die  wife,  eitb«r  before 
>•  01  during  coverture;  u  for  asnolta,  aluider,  ftc'  So  for 
anaolla,  trespaMcs,  and  other  wrongs  which  may  be  com- 
mitted by  tiro  coDJointly,  tbey  inay  be  Med  jmntly  for  the 
joint  act  of  botb^.  Wbere  a  declaration  in  trover  against  hus- 
band and  wife  stated  that  the  defendanta  converled  the  property 
to  their  own  use ;  it  was  held  sufficient  sfter  verdict ;  for  a 
conversion  does  not  necessarily  import  an  acquisition  of  the 
property,  (of  which  the  wifo  is  incapable,)  it  may  be  by  the 
actual  destruction  of  the  property,  which  is  a  tort  of  which  the 
wife  may  he  guilty  as  well  as  the  husband'.  But  they  cannot 
be  jointly  sued  for  slander  spoken  by  both,  for  it  would  be 
error  to  sue  the  wife  for  words  spoken  by  the  husband  onl). 
The  proper  mode  of  proceeding  against  them  under  such  cir- 
cumstances is,  to  sue  the  husband  and'  wife  jointly  for  the  words 
spoken  by  the  wife,  and  the  husband  alone  for  the  words  spoken 
by  him ;  and  the  two  actions  cannot  be  consolidated  <'.  A  hns- 
band  is  liable  to  be  sued  jointly  with  bis  wife  for  her  libel  or 
^nder,  though  ahe  has  committed  adultery  and  they  live  se- 
parate, at  least  if  it  be  not  shewn  that  the  wife  at  ihe  time  was 
living  in  adultery'.  A  husband  is  liable  to  be  sued  slone  for 
a  breach  of  the  revenue  laws  by  his  wife,  if  she  acted  under 
his  authority,  which  ts  question  for  the  consideration  of  the 
jury  '.  "  If  goods  be  delivered  to  husband  and  wife,  JelinM 
will  lie  against  the  husband  only,  and  not  against  both."  '  If  u> 
action  be  brought  against  a  /eme  loU,  who  before  judgroent 
marries,  execution  may  be  taken  out  against  her  alone'.  So 
s  after  interlocutory  judgment,  in  astamptil, 


'  Com,  Dig.  Bar.  and  Fern.  (V.)  *  Head  c.  Briieoe,  fi  C  &  P.  IM- 

Bac  Ab.  Bsr.  and  Fem.  (L.)  '  Allonisy-Qenen]  «.  Ridd^  i 

»  1  Vent.  93.  Tyr.  523.    3  C.  &  J.  493.    A  wU» 

*  Keyworth  0.    Hill,  3  B.  &  A.  may  be  gnilty  of  ■  forcible  eotr;- 

6SS.     Draper  v.  FulkM,  Velr.  165.  into  the  hoiue  of  her  buaband,  ud 

But  in  ■trictDeN,  trover  for  s  con-  other  penons  aln,  if  they  aoiilher 

venian  during  the  mairisge  should  in  the  force,  slthoiigh  her  eoUyi* 

be  Bgaiiut  the  hu>band    alone.    1  in  itKlf   Uwful.    Rei  p.  Smith,  > 

€h.  PL  93.  M.  &  Bob.  159. 

'  Svithin    c.    Vincent,  3  Wils.  '  Per  Doddtndge,  J.,  Leon.  31!. 

S27-  '  Doyle;  v.  WUie,  Cn.  Jm.3^ 
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die  pliflitifr  maj  enter  up  final  judgment  without  joining*  tb6 
kubuM],  lod  Bue  out  execution  against  the  Jeimt  <nUy  K 

lo  in  aedoa  of  trespass  against  husband  and  wife  for  her 
twt,  before  or  during  coverture,  if  she  die  before  judgment  the 
fo't  irjll  abate ;  but  if  her  husband  die  or  become  bankrupt, 
ka  liiUlitj  will  continue  \ 

l.—Cim9equente  of  mitjomder.']  If  the  wife  be  sued  alone, 
«bcr  contractor  tortt  before  marriage,  she  must  plead  her 
CDTotare  in  abatement ;  it  cannot  be  pleaded  in  bar,  or  given 
ianidenee  at  the  trial  as  a  ground  of  nonsuit;  or  a  writ  of 
loor  coram  nobis  may  be  brought  ^.  But  if  she  sued  on  her 
ifpised  contract,  made  during  coverture,  she  must  plead  it 
fecoll J  in  bar,  she  cannot  give  it  in  evidence  under  the  general 
PNe<>.  If  the  husband  and  wife  be  improperly  sued  jointly, 
i  a  contract  after  marriage,  the  action -will  fail  as  to  both  ^ 
IT  (be  hatband  be  sued  akme  upon  the  contract  of  his  wife 
Mfim  marriage,  and  the  objection  appears  on  the  face  of  the 
iKlaiation,  he  may  demur,  move  in  arrest  of  judgment,  or  bring 
tror'.  So  if  the  husband  and  wife  be  sued  jointly  for  torts 
>nn^  coverture,  of  which  they  could  not  be  jointly  guilty, 
I br  slander;  if  the  objection  appear  on  the  record  it  may  be 
ikcQ  advantage  of  by  demurrer,  in  arrest  of  judgment,  or  by 
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Q  law  in  respect  of  the  validity  of  deeds  made  in  con- 
ttplation  of  a  future  separation,  does  not  appear  to  be  clearly 
^    In  Rodney  v.  Chambers  \  the  court  decided  that  the 


Cooper  «.  Handun,    4   East,  *  Palm.  312.    See  Stone  v.  Mac 

nair,  7  Taant  432.     4  Price,  48. 

1  Ck.  PL  9S.    Bep.  iemp.  Hard.  Morris  v.  Norfolk,  1  Taunt  212. 

^  '  Mitchinson  v.  Hewson,  7  T.  R. 

Pir  Lord  JTsnyon,  in  Milner  o.  348.    May  v.  House,  2  Chitt.  697. 

^  3  T.  R.  631.    Com.  Dig.  ■  Swithin  o.  Wilson,  2  Will.  287. 

>^i  (8  A.  1.)  1  Ch.  PL  93.  Dyer,  19.  a. 

R*J.  Oeiu  H.  T.  4  W.  IV.  3.  *»  2  East,  283. 
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husband's  covenant  with  the  wife's  trustees  to  pay  her  an  an- 
nuity as  a  separate  maintenance,  in  the  event  of  a  separation 
in  future  taking  place  between  them,  with  the  approbation  of 
the  trustees^  was  a  legal  and  valid  covenant ;    and  that  the 
trustees  were  entitled  to  recover^  in  an  action  against  the  hus- 
band, the  arrears  which  had  accrued  on  the  annuity  after  sepa- 
ration.     In  Chambers  v.  Caulfield%  the  preceding   case  was 
thoroughly  canvassed,  and  its  authority  never  doubted.     With 
reference  to  it,  Lawrence^  J.,  thus  expressed  himself.     '*  In  that 
case  there  was  an  averment  that  the  separation  was  with  the 
consent  of  trustees;    we   thought   there   was  nothing    illegal 
in  the  parties  agreeing  to  refer  the  question  what  was  a  good 
cause  of  separation  to  a  domestic  forum.     The  court,  there- 
fore, only  decided  in  that  case,  that  a  covenant  for  separation 
and  a  separate  maintenance  was  good,  not  that  a  covenant  was 
good  generally y  that  a  wife  might  separate  herself  from  her 
husband  whenever  she  pleased,  for  that  would  be  to  make  the 
husband  tenant  at  will  to  the  wife  of  his  marital  rights."     See 
also  Lord  Vane's  case  ^.     But  the  decision  of  Rodney  v.  Cham- 
bers is  considered  as  virtually  overruled  by  the  case  of  Du- 
rant  v.  Titley  S  which  came  before  the  court  on  a  writ  of  error; 
there  the  judges  said  that  the  courts  had  already  gone  too  far, 
consistently  with  policy  and  morality,  in  supporting  deeds  of 
separation ;  they  decided  that  a  deed  providing  for  a  future  se- 
paration was  void.     The  case  of  Durant  v.  Titley,  however, 
differed  from  the  preceding  cases,  for  the  effect  of  the  deed 
in  that  case,  was  to  provide  a  separate  maintenance  for  the 
wife,  whenever  she  should  be  living  apart  from  her  husband, 
leaving  it  to  her  to  separate  from  him  at  pleasure ;  whereas  in 
Rodney  v.  Chambers,  the  deed  provided  for  the  wife  only  in 
the  event  of  a  future  separation,  with  the  approbation  of  the 
trustees.    In  Jee  v.  Thurlow^,  Abbott^  C.  J.,  said,  that  in  de- 
ciding Durant  v,  Titley,   it  was  not  intended  to  shake  any 
former  decision ;    and  Mr.  Justice  Bayley  observed,  that  in 
Rodney  r.  Chambers  the  intervention  of  impartial  persons  was 


•  6  East,  244.  «  7  Price,  577. 

<»  2  8tra.  1202.   13  East,  171,  in        '  2  B.  &  C.  551. 
noHt, 
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required  to  dedde,  whether  sufiScient  cause  of  separation  did 
or  did  not  exist  So  that  it  is  clear  that  the  court  in  Jee  v. 
Thilow  did  not  consider  Rodney  v.  Chambers  as  overruled  by 
Diirant «,  Titley.  The  principle  laid  down  by  Durant  v.  Tit- 
Ifj  was  recognised  and  acted  upon  in  Hindley  «•  the  Marquis 
of  Wesoneath  S  in  which  "  the  deed  of  separation  was  in  terms 
similar  to  that  before  the  court  in  Durant  v.  Titley."  ^ 

With  reference  to  Durant  v.  Titley,  it  is  said  <^,  that  it  may 
sow  be  considered  that  a  deed  or  settlement  providing  a  se-> 
pirate  maintenance  for  a  wife,  or  an  intended  wife,  in  the  event 
of  fbtore  separation,  either  with  or  without  the  consent  of 
trustees  or  other  persons,  is  a  provision  which  will  not  be  en- 
krtd  either  at  law  or  in  equity.  Yet  see  what  the  court  said 
Id  Jee  t.  Thorlow,  supra. 

A  deed  of  separation  is  rendered  void  by  subsequent  co-  Sabsaqnent 
libitatioa^,  unless  it  contains  an  express  provision  to  the  ^n  avoids 
flootrary.  As  where  a  husband  gave  a  bond  to  trustees  con-  •  ^^^  ^ 
vtioQed  for  the  payment  of  an  annuity  to  his  &c.,  unless 
it  should  molest  him ;  and  entered  into  a  deed  of  separation, 
SBtaining  a  provision  for  the  maintenance  of  the  wife,  in  which 
twas  provided,  '*  thai  if  he  and  his  wife  should  thereafter  agree  to 
^  tagetker  again^  such  cohabitation  should  in  no  way  alter  the 
'fvU created  by  the  indenture"  The  defendant  and  his  wife 
Kpsrated,  and  afterwards  lived  together  again  for  a  time,  and 
Ail  kt  was  pleaded  to  an  action  by  the  trustees  upon  the 
nmjtj  bond  as  avoiding  that  security ;  held,  on  demurer  to 
Aeplea,  that  the  reconciliation  was  no  bar  to  an  action  on  the 
M;  for  there  was  nothing  in  the  deed  to  shew  that  the  par- 
ies intended  that  the  trusts  should  be  avoided,  in  case  of  their 
pin  cohabiting.  But  on  the  contrary  it  was  expressly  pro- 
ved that  the  trusts  should  be  continued,  though  a  reconcilia- 
n  should  take  place.     Though  the  deed  contained  some  co- 


'  €  Bw  &  C.  900.  *  2  Roper,  281. 

^  Ptr  AbboU^  C.  J.,  6  B.  &  C.  '  Bateman  v.  Roti,  1  Dow.  235. 

1-    WestmcBth  «.  Weitmeath,  1  Durant  r.  Titley,  supra,    Scholey  v. 

Bb,  I4a   1  Dow.  &  Clarke,  510.  Goodman,  8  Moore,  350.     Fletcher 

tttmeath   «.  Saliabiiry,  5  Bligh  v.  Fletcher,  2  Cos,  105. 

S.339. 
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venttits  which  a  court  of  equity  would  not  enforce,  that  did  not 
destroy  the  effect  of  the  whole  *. 

A  private  understanding  or  agreement  between  husband  and 
wife  to  live  separate,  is  not  recognized  by  law  \  A  deed  of 
separation  between  husband  and  wife,  was  held  not  to  bind  tbe 
wife  surviving,  nor  to  deprive  her  of  her  share  in  her  husband's 
personal  estate,  to  which  she  was  entitled  by  the  custom  of  tbe 
city  of  London  ^ 


*  Wilion  V.  Muthett,  3  B.  &  Ad.      o.  Smyth,  I  Hagg.  514. 
743.  "  Slater  r.  Slater,   1   Voange  & 

^  Per  mr  John  NiehoUy  in  Smjih     CoIL  28. 
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"Of  the  contract  of  insurance.']  Insurance  is  a  contract 
^reby  one  party,  in  consideration  of  a  stipulated  sum  of 
ney,  undertakes  to  indemnify  the  other  against  certain  perils 

?0L.  II.  BE 


U2G 


INSURAHCE. 


[chap.  XVI. 


or  risks  to  which  he  is  exposed ;  or  to  pay  him  a  certain  sum 
upon  the  happening  of  some  uncertain  event.  The  party  who 
takes  upon  himself  the  risk  is  called  the  insurer^  and  sometimes 
the  underwriter^  from  his  subscribing  his  name  at  the  foot  of  the 
policy;  the  party  protected  by  the  insurance,  the  iiuured  or 
assured ;  the  sum  paid  to  the  insurer  as  a  consideration  for  his 
undertaking,  is  called  the  premtum ;  and  the  instrument,  in 
which  the  terms  of  the  contract  are  set  forth,  is  called  a  pc^cy 
of  insurance  K  Though  there  are  various  events  which  may 
become  subjects  of  insurance,  the  following  pages  will  be  con- 
fined to  the  consideration  of  marine  insurances,  insurance  upon 
lives,  and  insurance  against  fire ;  as  these  species  of  insurance 
are  the  most  usual  subjects  of  litigation,  and  of  the  greatest 
public  utility.  And  first  of  marine  insurance,  which  is  made 
for  the  protection  of  persons  having  an  interest  in  ships,  or 
goods  on  board,  from  the  loss  or  damage  which  may  happen  to 
them  from  the  perils  of  the  sea,  during  a  certain  voyage  or  fixed 
period  of  time  **. 


2. — Who  may  be  insured^]  In  this  coiintry  all  persons, 
whether  British  subjects  or  aliens,  may  in  general  be  insured ; 
the  only  exception  to  this  rule  is,  the  case  of  an  alien  enemif* 
For  reasons  of  public  policy  the  property  of  an  alien  enemy 
cannot  be  legally  insured ;  or  if  insured,  the  policy  cannot  be 
enforced  in  any  court  of  law  or  equity  ^  £ven  though  the 
policy  be  effected  in  the  name  of  a  British  subject^  as  a  trustee 
for  the  person  interested  ^ ;  or  though  the  property  insured  be 
British  manufacture  exported  firom  this  country  * ;  or  though 
the  insurance  be  effected,  and  the  risk  commenced  before  the 
war  breaks  out  ^ ;  in  no  case  can  a  policy  of  insurance  extend 
to  cover  a  loss  happening  during  the  existence  of  hostilities 


*  Marshall  on  Insurance,  i. 

'  Brandon  o.  Neslntt,  6  T.  R. 
23.  Furtado  v.  Rogers,  3  B.  &  P. 
191.  Touteng  e.  Hubbard,  «2.  291. 
Casseres  v.  Bell,  8  T.  R.  16a  WiU 
lison  r.  Patteton,  7  Taunt.  439. 
Albretch  v.  Susman,  2  Ves.  &  B. 
323.    Ejf  parte  Boiissnwker,  13  Ves. 
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•*  Bristow  V.  Towers,  6  T.  R  »• 
Kensington  o.  Englit,  8  Eait,  9B9. 
Brandon  v.  Nesbitt,  tupra. 

«  Id.  FUndt  V.  Waters,  15  Esm 
26a 

'  Brandon  v.  Curling,  4  £ss^ 
4ia  Touteng  «.  Hubbard,  3  B» 
&P.  299. 
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between  the  respective  countries  of  the  insared  and  the  insurer ; 
because  dorii^  the  existence  of  such  hostilities,  the  subjects  of 
die  one  oouDtry  cannot  be  permitted  to  lend  their  assistance  to 
protect,  by  insurance,  the  property  and  commerce  of  the  sub- 
jects of  another*.     But  where  the  insurance,  the  loss,  and  the 
cane  of  action  had  arisen  before  the  insured  had  become  alien 
tamo,  it  was  held,  that  a  British  agent  in  whose  name  the 
policy  was  effected,  might  recover  on  the  policy,  even  during 
die  war,  where  the  defendant  pleaded  the  general  issue  only, 
vbich  is  a  plea  of  perpetual  bar ;  for  the  contract  was  only  sus- 
poidRl  during  the  continuance  of  hostilities,  and  was  capable 
of  beiflg  enforced  at  the  return  of  peace,  if  the  debt  was  not  in 
lk  mean  time  seized  by  the  crown  ^. 

Any  person,  whether  a  British  subject  or  a  neutral,  who  re-  Who  is 
lilies  in  an  enemy's  country,  and  carries  on  trade  there,  is  for  ^TSien 
ifi  civil  purposes  to  be  regarded  as  an  alien  enemy ;  he  is  enemy. 
I^by  incapacitated  from  suing  in  an  English  court  of  justice, 
iod  consequently  he  cannot  be  insured  ®.     The  mere  residence, 
vvereT)  of  a  British  subject  in  an  enemy's  country,  is  not  suf- 
fiiieDt  to  subject  him  to  the  disabilities  of  an  alien  enemy,  inas- 
mcb  as  he  may  be  detained  there  against  his  will ;  there  must 
K  some  evidence  of  the  purpose  of  his  residence,  or  of  his 
Aehng  to  the  enemy,  as  that  he  traded  there  ^.     But  where  a 
''^t  and  an  alien  enemy,  insured  their  respective  interests 
*^  vessels,  by  separate  agents,  and  in  separate  policies ;  it 
**  Ud,  that  the  neutral  was  entitled  to  recover  on  the  policy 
^>bis  arising  from  one  of  the  perils  insured  against  ^ 
^e  disabilities  ordinarily  attaching  upon  alien  enemies,  or  License. 
pOD  British  subjects  trading  with  them,  may  be  removed  by 
^f^tae  from  the  crown ;  and  a  license  of  this  nature,  legal- 
Bg  a  particular  adventure,  incidentally  legalizes  all  the  mea- 
ns necessary  to  be  adopted  for  its  due  execution.   Therefore 


*  Per  Lord  EOemhorough^  C.   J.,  WilMm,  1  Camp.  482. 

^  417.  ^  Hannan  v.  Kingston,  3  Camp. 

^  FUndt  r.  Waters,  15  East,  260.  163.     Roberts  v.  Hardy,  3  M.  &  S. 

tnnan  «.  Kingston,  3  Camp.  163.  633w    WiDison  o.  Pattison,  7  Taunt. 

'  M^OmneU  v.  Hector,  3  B.  &  P.  439.  The  Ocean,  6  Rob.  Adm.  Rep. 

)•    Roberu  o.  Hardy,  3  M.  &  S.  90. 

I   6  /d.  98.    Albretch  o.  Sus-  '  Rotch  o.  Edie,  6  T.  R.  413. 

a  2Yct.&B.323.    O'Mealeyv. 
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where  a  ship  belonging  to  an  alien  enemy  is  protected  by  the 
king's  license,  an  insurance  may  be  effected  on  such  ship  by  a 
British  subject,  as  trustee  on  behalf  of  the  ship-owner,  and  an 
action  on  the  policy  may  be  maintained  at  the  suit  of  the  trustee, 
even  in  time  of  war,  because  the  public  policy  of  the  country  is 
ndt  contravened  by  sustaining  and  giving  effect  to  such  tnvst ; 
and  although  the  king's  license  cannot,  in  point  of  law,  have  the 
effect  of  removing  the  personal  disability  of  the  ship-owner 
(being  an  alien  enemy)  in  respect  of  the  suit,  so  as  to  enable  him 
to  sue  in  his  own  name,  yet  it  purges  the  trust  in  respect  te 
him  of  all  the  injurious  qualities  in  regard  to  the  public  in- 
terest *.  So,  a  license  granted  upon  the  representation  of  W, 
F,  on  behalf  o£  different  British  merchants,  for  permitting  a 
ship  (by  name)  to  proceed  under  any  colours,  except  the 
French,  with  a  cargo  of  such  goods  as  were  permitted  by  an 
order  in  council  to  be  exported  from  London  to  any  port5 
within  certain  limits,  the  whole  of  the  country  within  those 
limits  being  in  hostility  with  this  country,  was  held  to  protect 
the  property  of  an  alien  enemy  residing  in  the  hostile  country, 
shipped  on  his  account  in  this  country,  and  therefore  an  insur- 
ance for  his  benefit  was  held  legal  \ 

3. — Who  may  insure.^  At  common  law  any  person  might 
insure  on  his  own  separate  account,  or  any  number  of  men 
might  associate  and  form  a  company  for  that  purpose.  But  by 
6  Geo.  I.  c.  18.  s.  12,  a  charter  was  granted  by  the  crown  to 
the  Royal  Exchange  Assurance  Company,  and  the  London 
Assurance  Company,  whereby  they  were  incorporated  and 
invested  with  the  privilege  of  effecting  marine  insurances,  to 
the  exclusion 'of  all  other  partnerships  or  societies.  By  that 
statute  any  insurance  effected  on  the  joint  responsibility  of  two 
or  more  persons  was  illegal  and  could  not  be  enforced ;  but  any 
private  person  might  underwrite  on  his  own  individual  accoimt^. 


*  Kensington  v.  Inglis,  8  East, 
273.  Flindt  V.  Scott,  5  Taunt.  700. 
Morgan  v.  Oswald,  3  Taant.  36a 
Fayle  v.  Bourdillon,  3  Taunt.  546. 

^  Hullman  v.  Whitmore,  and 
Sum  r.  Scott,  3    M.   &   &    33?. 


Rucher  o.  Ansley,  6  M.  &  S.  25. 
Anthony  v.  Moline,  5  Tannt  71  !• 
Robinson  r.  Touray,  1  M.  &  S. 
217. 

'  6  Geo.  I.  c  18.     Mitchell  & 
Cockbnm,  2  H.  Bl.  379.    Booth  v. 
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The  exdittive  privilege  granted  to  these  companies,  was 
IwwTcr  abolished,  by  the  5  Geo.  IV.  c.  114.  So  that  at  pre- 
sent any  oQfflpany  or  partnership  may  insure  or  underwrite ; 
tbe  latter  statute,  however,  provides  that  the  rights  and  pri- 
nieges  of  die  two  corporations  referred  to,  shall  not  be  affected 
ocherwise  dian  by  making  it  lawful  for  other  corporations  and 
Indies  politic,  and  persons  acting  in  society  and  partnership,  to 
gnnt  and  make  policies  of  insurance  and  contracts  of  bottomry. 
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ixiisi  insurances  are  generally  made  upon   ships,   goods, 
ngbt,  merchandize,  and  bottomry  loans. 

Freight  is  the  profit  earned  by  the  ship-owner  in  the  carriage  Inturanoe 
floods  on  board  his  ship.  An  insurance  upon  freight  has  no  '"'^ 
B^tKQce  to  the  hull  of  the  ship,  or  to  its  outfit  for  the  voyage, 
Mb  of  which  are  protected  by  an  insurance  of  the  ship ;  the 
i>jtct  of  insuring  freight  is  to  secure  the  ship-owner  from 
leloss  of  what  he  would  earn  in  the  carriage  of  the  goods,  in 
IK  he  is  prevented  by  the  perils  of  the  sea  from  actually 
miog  anything  ■•  In  order  to  recover  upon  a  freight  policy, 
^Bsored  must  shew  that  an  inchoate  right  to  the  freight  has 
"EQvaeed,  by  goods  having  been  put  on  board  from  the  car- 
^  of  which  freight  would  arise  ^  ;  or  that  there  was  some 
Mtfact  whereby  be  would  be  entitled  to  freight  if  the  voyage 
ve  not  stopped  by  the  perils  insured  against ;  as  where  a 
ip  *as  chartered  from  Z).  to  C,  and  back  to  2).,  at  a  certain 
^  of  freight  upon  the  outward  cargo ;  and  afler  delivering 
r  outward  cargo  at  L,,  the  charterers  were  to  provide  her  a 
1  cargo  homewards  at  the  current  freight,  from  L.  to  D.,  &c. ; 


^poa,  6  T.  R.  405.     Branton  v.  ners  to  lend  money  on  reipanderUia, 

Uy,  I  Taunt.  7.      Evereth  v.  Gore  v.  Wynne,  N.  &  M.  393. 

(Umm,  2  Stark.  6&     Ea  parte  '  Forbes  v.  Aspinall,    13    East, 

^  1  M.  .&  S.  761.     Aubert  v.  323. 

tt.  2  B.  &  P.  371.      This  sta-  ^  Tonge  v.  Watts,  2  Stra.  1251. 


e  did  not  extend  to  prevent  part- 
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1 1  held,  that  an  insurance  by  the  owner  of  the  ship  on  the  freight, 

at  and  from  Z.  to  2).,  attached  whilst  the  ship  lay  at  L.  deliver- 
ing her  outward  cargo,  and  before  any  part  of  the  homeward 
cargo  was  shipped,  during  which  time  she  was  captured  by  an 
enemy ;  the  contract  of  afifreightment  by  the  charter-party  being 
entire,  and  the  risk  on  the  policy  having  commenced  K  So,  if 
a  right  to  freight  has  commenced,  as  if  part  of  the  goods  are  on 
board,  and  the  rest  are  ready  to  be  shipped,  the  plaintiff  wDl 
be  entitled  to  recover  on  an  insurance  on  freight  ^.  But  where 
a  valuation  was  made  with  reference  to  the  freight  on  an  entire 
cargo,  and  there  is  no  contract  by  any  person  to  load  a  com- 
plete cargo,  or  to  pay  dead  freight,  and  part  of  the  cargo  is  put 
on  board,  but  before  the  cargo  is  completed  the  ship  is  lost  by 
one  of  the  perils  insured  against,  the  insured  under  these  cir- 
cumstances can  only  recover  in  respect  of  the  loss  of  the 
freight  on  the  goods  which  have  been  put  on  board  ^, 

Freight  may  be  insured  for  part  of  an  entire  voyage ;  and  if 
the  ship  be  on  the  voyage  insured  when  the  loss  happen,  the 
assured  will  be  entitled  to  recover  although  the  ultimate  des- 
tination of  the  ship  was  not  disclosed  to  the  underwriter^. 
Where  a  vessel,  having  sailed  from  her  port  of  lading  with  a 
cargo  of  goods,  was  obliged  to  put  back  in  consequence  of  a 
peril  of  the  sea,  and  it  being  discovered  that  part  of  the  cargo 
which  was  taken  out,  was  damaged  by  sea  water,  and  could  not  be 
reshipped  without  a  delay  of  six  weeks,  the  captain,  in  the  ex- 
ercise oi  a  sound  discretion,  sold  the  damaged  goods,  sailed 
with  the  remainder,  and  arrived  in  safety ;  held,  in  an  action  on 
a  policy  on  freight  for  the  voyage,  that  the  underwriters  were 
not  liable  pro  tanto  for  the  loss  of  the  freight  of  the  goods 
sold ;  for  though  the  master  acted  prudently  in  leaving  the 
goods  behind,  yet  if  it  should  be  held  in  a  case  of  this  kind,  that 
the  underwriter  would  be  liable  to  make  good  the  freight,  it 


'  Horncastle  v.  Stuart,   7  East,  T.  R.  362. 

400.      Thompson  v.  Taylor,  6  T.  *  Forbes  r.   Aspinall,    13  Ea5^ 

K.  478.      Davison  r.   WeUasey,  1  323.    Forbes  v.  Cowie,   1  Campti. 

M.  &  S.  313.      Flint  r.  Flemyng,  1  520.    Patrick  v.  Eamss,  3  Campb. 

B.  &  Ad.  45,p(w/,  1146.  441. 

"  Montgomery  w.   Eggingtou,    3  •»  Taylor  i>.  Wilaon,  15  East,  334. 
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would  opn  I  temptation  to  the  master  of  a  ship  to  sail  away, 
uder  drcomstances  like  these,  instead  of  stopping  until  the 
foods  oonld  be  reshipped,  which  would  be  very  mischievous  *. 

Tbe  expected  profits  on  a  cargo  may  be  insured.  An  insur-  £xp6ctad 
Dce  effected  on  the  profiu  of  a  cargo  of  molasses,  on  behalf  S^j^Hi^^ 
of  a  merciiaDt  who  had  a  contract  with  government  to  supply 
tkeangy  in  Canada  with  spruce  beer,  was  held  to  be  valid  ^. 
So  an  iosonoce  effected  on  imaginary  profits,  on  a  cargo  of 
n^  at  and  from  Bordeaux  to  Hamburgh,  which  was  stated 
iatbededaratton  to  mean  the  profit  which  the  said  cargo  would 
prodBce  upon  the  sale  thereof  at  Hamburgh,  if  it  should  arrive 
bofety,  was  held  to  be  valid  <^.  So  the  profits  of  a  ship  em- 
riofed  in  trade  cm  the  coast  of  Afirica  may  be  insured  ^, 

Bat  to  enable  the  insured  to  recover,  he  must  shew  that  he 
pi  suataiaed  a  loss  by  one  of  the  perils  insured  against  Upon 
I  msunnce  on  profits  valued  at  400/.,  where  the  plaintiff  de- 
lved as  for  a  total  loss,  and  it  appeared  that  after  a  shipwreck, 
f  which  many  of  the  slaves,  on  the  profits  of  whom  the  insur- 
Ke  was  made,  were  lost,  but  the  remainder  reached  the  mar- 
tt,  and  were  there  sold ;  and  it  did  not  appear  what  profit 
K  made  of  them,  or  whether  if  all  had  arrived  any  profit 
ttdd  have  been  made  ;  though  it  was  found  that  the  produce 
f  those  who  were  sold  did  not  give  a  profit  upon  the  whole  ad- 
Bftire;  held,  that  the  plaintiff  was  not  entitled  to  recover*. 
b  ianrance  may  be  effected  on  profits  generally,  without 
^  description,  and  engrafted  upon  a  policy  on  ship  and 
Mis,  in  the  common  printed  form,  for  a  certain  voyage ;  with 
'ttom  of  premium  for  short  interest,  the  assured  proving  an 
krest  in  the  cargo^. 

Iliere  are  some  things  which  in  their  nature  are  insurable.  Seamen's 
it  which  on  the  gprounds  of  public  policy  cannot  become  a  ^^^  ^' 
iQect  of  insurance,  such  as  the  wages  of  seamen,  which,  as  sured. 


'  Mordy  c.  Jenes,  6  D.  &  R.  ^  Bardaj    v.   Coasins,    2    East, 

^  4B.&C.a04.  644. 

^  Grmt  «.  PkikuMon,  3  B.  &  P.  *  Hodgson    r.    Olover,  6  East, 

^«-    6T.R.485.  3ia 

'  Haridkson    v.    Margetson,    2  '  Eyre  v.  Glover,  16  East,  218. 

M,  550.  3  Campb.  276. 
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by  various  acts  of  parliament  they  are  made  to  depend  on  the 
safe  arrival  of  the  ship,  and  are  liable  to  forfeiture  in  case  of 
desertion  or  misconduct,  are  prohibited  from  being  insurable, 
lest  mariners,  by  being  indemnified  and  having  their  wages 
secured,  might  evade  the  operation  of  the  salutary  provisions  of 
the  legislature  and  neglect  their  duties  *.      Even  a  perquisite  to 
which  a  seaman  is  entitled  at  the  end  of  the  voyage,  in  lieu  of 
wages,  is  subject  to  the  same  rule  as  his  ordinary  wages  and 
cannot  be  insured  K      But  a  mariner  may  insure  goods  which 
he  has  purchased  with  wages  that  he  has  received  ®.      The  rule 
prohibiting  a  mariner  from  insuring  his  wages,  does  not  apply 
to  a  captain,  for  he  may  insure  his  commission  privileges,  goods 
on  board,  &c.  ^    And  so  may  a  governor  insure  a  fort  against 
the  capture  of  an  enemy  ®.      But  a  policy  effected  on  money 
lent  to  the  captain  of  a  ship,  payable  out  of  the  freight,  has 
been  held  to  be  illegal  on  the  face  of  it  ^      So  was  a  policy 
on  money  advanced    to  a  captain  of  a  vessel    "  lost  or  not 
lost."  8 
Smuggled         It  may  be  laid  down  as  a  general  rule,  that  no  insurance  can 
K*^' ?"*"    be  legally  effected  on  any  species  of  goods  or  merchandise  in- 
sured, tended  to  be  imported  or  exported  in  contravention  of  the  laws 
of  the  realm ;  any  insurance,  therefore,  effected  on  commerce 
prohibited  by  the  law  of  this  country,  is  void  and  cannot  be 
enforced  \  and  the  insurer  may  take  advantage  of  this  objectioD, 
though  he  knew  the  trade  to  be  illegal  K   But  though  insurances 
in  contravention  of  our  own  laws  are  invalid,  an  insurance  may 
be  legally  effected  on  a  trade  prohibited  by  the  laws  of  a  foreign 
state,  for  the  law  of  England  pays  no  regard  to  the  revenue  laws 
of  another  country ;  and  if  the  insurer  is  cognizant  of  the  na- 


*  Per  Lord  Mansfiddy  C.  J.,  in  ■  Siff kin  r.  AUnutt,  1  M.  &  S- 

Carter  v.  Boehm,  3  Burr.  1912.      1  39. 

Bl.  594.    2  N.  R.  294.  »  Marshall  on  Insurance,  55.   0 

"  Webster  r.  De  Tasset,  7  T.  R.  O.  IV.  c  108.  s.  4?.     4  &  6  W.  & 

157.    2  B.  &  P.  119.  M.  c.  15.  8.  14.     Chalmers  v.  BcII, 

"^  1  Mars.  In.  91.  3  Bos.  k  P.  604. 

^     ^  King  w.  Glover,  2  N.  R.  206.  '  Per  Lord  MantfieUL,  C.  J.,  in 

^  Carter  v.  Boehm,  3  Burr.  1912.  Holman    r.   Johnson,    Cow  p.   343. 

'  Wilson     V.    Royal     Bxdiange  Marshall,  56. 
Company,  2  Campb.  626. 
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tore  of  the  trade  intended  to  be  insured,  the  contract  will  be 

h'odiog  oa  him  '. 


SECTION  TIL 

OF  THE  IKTXREST  OF   THE   IK8URED.— WAOER   POLICIES. 

FouaRiT  insurances  might  be  effected  without  the  insured   Wagering 
bring  aoy  interest  in  the  subject  matter.  An  insurance  of  this  ^||£^' 
kind  ¥8s  denominated  a  wagering  policy,  and  was  usually  con- 
cared  io  these  terms,  "  interest  or  no  interest,"  or,  "  without 
iffdifr  proof  of  interest  than  the  policy ;  "  in  order  to  preclude 
lO  enqairy  into  the  interest  of  the  insured.    Originally,  these 
fkk$  were  discountenanced  by  the  courts  of  justice  ^  ;  their 
kjl^ality,  however,  was  after  some  time  established  ^.     But  the 
^h  resulting  from  this  mischievous  species  of  gaming  were 
hud  80  injurious  to  the  best  interests  of  the  country^  that 
Jk  legislature  found  it  necessary  to  interfere,   and  by  stat. 
Id  Geo.  II.  c.  37.  &•   If    af^r  reciting  *'that  it  hath   been 
innd  by  experience  that  the  making  of  insurances,  interest  or 
0  interest,  or  without  further  proof  of  interest  than  the  policy, 
ttdi  been  productive  of  many  pernicious  practices,"  &c.,  it   The 
» enacted,  "  that  no  assurances  should  be  made  by  any  per-   ™  ^^  1^^^^ 
H>s,  bodies  corporate  or  politic,  on  any  ships  belonging  to  his   an  interest. 
■9"<y,  or  any  of  his  subjects,  on  any  goods  laden,  or  to  be 
1>^  oo  board  such  ships,  interest  or  no  interest,  or  without 
brtber  proof  of  interest  than  the  policy,   or  by  way  of  gaming 
tr  wagering,  or  without  benefit  of  salvage  to  the  assurer,  and 
^  such  assurances  should  be  void."     But  by  s.  2,  **  in- 
va&ces  on  private  ships  of  war,   fitted  out  by  any  of  his 
lajesty's  subjects,  solely  to  cruize  against  his  enemies,  may  be 
Bde  by  or  for  the  owners  thereof,  interest  or  no  interest,  free 
^average,  and  without  benefit  of  salvage  to  the  insurer."  And 
f  s.  3,  ''  any  effects  from  any  port  or  places  in  Europe  or 
Dierica,  in  possession  of  the  crowns  of  Spain  or  Portugal,  may 

'  Urer  o.  Fletcher,  Park.  360.  "^  Dean  v.  Bicker,  2  Stra.  1250. 

Blman  V.  Johnson,  supra,     John-  Goes  v.  Withen,  2  Burr.  095.     See 

Q  r.  MachieUnc,  3  Camp.  i4.  Craufurd  v.  Hunter,  8  T.  R.  23. 

*  (foddan  r.  Garrett,  2  Ves.  260.  Lucena  v,  Craufurd,  2  N.  R.  269. 
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be  insured  in  the  same  manner  as  if  this  act  had  not  been 
made."  » 

Foreign  In  conseqoence  of  the  words  "  on  any  ships  belonging  to  his 

not^iHi^ii  ™AJesty,  or  any  of  his  subjects/'  in  the  first  section,  it  has  been 
the  statute,  held,  that  this  statute  does  not  extend  to  foreign  ships,  and  that 
an  insurance  **  interest  or  no  interest'*  may  be  effected  on  them. 
Foreign  ships  were  excluded  on  account  of  the  difficulty  that 
might  be  experienced  in  procuring  the  attendance  of  foreign 
witnesses  to  prove  the  interests  If,  however,  the  insurance 
be  in  the  common  form,  and  the  words  **  interest  or  no  in- 
terest," or  "  without  further  proof  of  interest  than  the  policy," 
or  the  like,  be  not  inserted,  the  policy  will  not  be  considered  a 
wagering  policy,  and  the  insured  will  not  be  entitled  to  recover 
on  it  without  shewing  an  interest  in  the  subject  matter,  even 
though  it  be  foreign  property,  for  by  the  custom  of  noerchaots 
the  policy  is  void  ^. 

With  respect  to  the  interest  which  the  insured  must  have  in 
order  to  give  validity  to  the  contract,  it  may  be  observed  that 
it  is  not  necessary  he  should  have  a  property  in  the  subject 
matter ;  "  interest  does  not  necessarily  imply  a  right  to  the  whole 
or  part  of  a  thing,  nor  necessarily  and  exclusively  that  which 
may  be  the  subject  of  privatiout  but  the  having  some  relation 
to  or  concern  in  the  subject  of  insurance,  which  relation  or  con- 
cern by  the  happening  of  the  perils  insured  against  may  be  so 
afiected  as  to  produce  a  damage,  detriment,  or  prejudice 
to  the  person  insuring ;  and  where  a  man  is  so  circumstanced 
with  respect  to  matters  exposed  to  certain  risks  or  dangers  as 
to  have  a  moral  certainty  of  advantage  or  benefit  but  for  those 
risks  cft  dangers,  lie  may  be  said  to  be  interested  in  the  safety 
of  the  thing,  and  such  interest  may  be  a  subject  of  in- 
smrance."  ^ 

The  interest  need  not  be  indefeasible,  it  may  be  either  legal 
or  equitable.  If  a  merchant  abroad  mortgage  to  his  corre- 
spondent in  England  his  interest  in  certain  goods  and  freight ; 
the  correspondent,  after  the  mortgage  becomes  absolute,  may 


What  is  a 

suffident 

interest. 


*  19  6.  II.  c.  27. 

^  Thelhisson  o.  Fletcher,  Doug. 

aei. 

'  Cousins  o.  Nantes,  3  Taunt 


513. 

'  Per  Lavrenoe^  J.,  in  Luoena  v. 
Craufurd,  2  N.  R.  302,  3 ;  where 
this  subject  is  fully  oonsidered. 
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Bsme  the  legal  int^^st  on  his  own  account,  or  tbe  eqmtable 

mrest  aa  accoimt  of  the  mortgagor  K    A  reasonable  expecta- 

tioD  of  profit,  or  of  future  interest  in  the  thing  insured,  is  an 

iosarable  interest  \ 

Where  a  ship  was  taken  as  prize  by  the  conjoint  forces  of  Prise  o^. 

ibe  irmy  sad  navy,  the  captors,  before  condemnation,  had  an 

mnkk  interest  under  stat.  45  Geo.  III.  c.  72.  s.  9,  whereby 

k  crown  gires  up  its  right  in  the  prise  to  the  captors,  although 

nch  mterest  was  defeasible,  as  well  by  the  release  of  the 

cn»n  SB  the  adjudication  of  the  court  of  admiralty  to  restore 

tlie  prize  to  the  former  owners  ^     So,  trustees  having  the  dis- 

ptal  of  chips  and  goods,  subject  to  the  directions  of  others, 

■T  insure  in  their  own  names.     It  has  been  held  that  commis-  Trustees 

bnera  appointed  by  the  king  under  the  statute  95  Geo.  III.  ^^^J^ 

180,  which  enabled  them  **  to  take  into  their  possession  and 

Be  all  Dutch  ships  and  eflEects  detained  or  brought  into  the 

Irts  of  Great  Britain,  and  to  manage,  sell,  and  dispose  of  the 

be  to  the  best  advantage,  according  to  the  instructions  they 

iwH  receive  from  his  majesty  and  his  privy  council,"  might 

^9K  in  their  own  names  such  ships  and  efiPects,  after  seizure 

Ivosdf  and  while  they  were  in  trangUu  to  this  country  ^. 

^^fhen  goods  are  consigned  by  a  vendor  to  a  purchaser,  or  a  oon- 

fa  debtor  to  a  creditor,  the  consiffnee  has  an  insurable  in-  ■>8?^"^ 
■     ,  »  o  an  insar- 

n>t  in  them,  though  they  may  be  stepped  m  transUu  and  his  able  in. 
■to  them  be  defeated  *.    So,  the  commissions  or  profits  to 
^  to  a  consignee  on  the  arrival  of  a  cargo  constitute  a  good 
>i>^e  interest '.  The  indorsement  of  a  bill  of  lading  to  a  ere- 
■Vf  primdfacief  conveys  the  whole  property  in  the  goods  from 


^  f'erAMwtt^  J.,  in  Smilh  v, 
•*Bo,  2  T.  R,  188. 
^  Oiant  9.  Ptokinson,  Park.  402. 
'(>1»U,107.  See  an/l?,  1131. 
^Stiriing  «.  Vanghan,  supra. 
Cnu  V,  Hughes,  Park.  406. 
(  Kobotion  th  Hamilton,  14 
^,^22.  Boshm  V.  BdL  8  T. R. 
L 

'  Craofurd  0.  Hunter,  8  T.  R. 
»  l4]fieii««,Crau£ard,3&  &P. 
»   2  N.  R.  269.    See  Routh  c. 


Thompson,  13  East,  2711. 

*  Per  Lord  EUmborcugh^  G.  J., 
in  Stirling  «.  Vaugban,  11  East, 
628.  HiU  «.  Seeretan,  I  B.  ft  P. 
315.  Wolf  V.  Homcastle,  1  B.  & 
P.  316.  Frajano  v,  Iiong,  4  B.  & 
C.  219.  Bat  a  consignee  has  no 
interest  in  the  eargo  qfUr  a  stop^ 
page  in  trantUu.  Clay  su  Harri- 
son, 10  B.  &  C  99. 

'  Flint  V.  Ia  Mesurier,  Park. 
403. 
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the  time  of  its  delivery,  but  if  the  intention  of  the  parties 
appears  to  have  been  only  to  bind  the  net  proceeds  in  case  of  the 
arrival  of  the  goods,  then  an  insurance  made  on  account  of  the 
indorser,  after  such  indorsement,  is  good  K 

The  master  of  a  ship  drew  a  bill  on  his  owner  for  supplies 
for  the  ship,  and  wrote  on  the  bill,  *'  if  this  be  not  honoured, 
the  holder  will  insure  the  amount,  and  place  the  premium  to 
the  drawer's  account."  The  bill  being  dishonoured,  the  holder 
insured  the  ship  for  three  months,  and  declared  interest  in  the 
bill,  which  was  to  be  sufficient  proof  of  interest ;  the  ship  was 
lost  after  the  three  months  :  held,  that  the  holder  of  the  bill 
was  authorized  to  insure  for  his  own  benefit,  and  was  warranted 
in  insuring  for  three  months,  and  that  he  might  recover  the 
premium  against  the  drawer  **. 

Where  B,  sold  to  plaintiff,  to  be  delivered  at  Portsmouth, 
500  barrels  of  oats,  to  be  shipped  by  /.  from  Youghall ;  four 
days  afterwards,  B.  advised  plaintiff  that  /.  had  engaged  room 
in  the  packet  to  take  about  600  barrels  of  oats  on  plaintiff's 
account ;  on  the  following  day,  plaintiff  insured  400/.  cm  oats 
per  the  packet ;  the  oats  were  shipped,  but  the  packet  being 
bound  for  Southampton,  and  refusing  to  touch  at  Portsmouth, 
B.  sold  the  oats  again,  and  delivered  the  bill  of  lading  to  O.  at 
Southampton ;  plaintiff  insisting  that  he  was  entitled  to  the 
oats,  and  would  assert  his  right  by  action ;  in  the  mean  time 
the  packet  was  lost,  and  after  a  long  dispute,  plaintiff)  in  con- 
sideration of  60^,  by  indorsement  on  the  policy,  vested  the  in- 
terest in  the  insurance  in  B. ;  held,  that  the  plaintiff  had  an 
insurable  interest  in  the  oats  at  the  tim^  that  the  policy  was  ef- 
fected, and  that  he  was  entitled  to  recover  the  amount  from  the 
underwriter,  for  the  oats  were  appropriated  to  him,  and  he  did 
no  act  whereby  his  interest  in  them  had  been  devested  until 
after  the  loss  had  happened  ^, 
Ship-  ^^  ^^  insurance  of  ships  or  freight,  it  is  sometimes  import- 

omm  and  ^^  ^q  attend  to  the  register,  as  where  a  party  claims  through  a 

*  Hibbert  o.  Carter,  1  T.  R.  745.  6  Taunt  234. 

See  Sellick  v.  Smith,  3  Bing.  603.  "  Sparkee  r.   Marshall,  S  Soott, 

Sargent  r.  Morris,  3  B.  &  A.  277-  172.   2  Bing.  N.  G.  761.  2  Hodges, 

^  Tasker  v,  Scott,  1  Marsh.  55a  44. 
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Dansfer  under  which  he  has  not  had  actual  possession ;  for  then 

a  bill  of  ttle  is  a  medium  of  proof  essential  to  his  title,  and  that 

mil  be  of  00  effect  unless  the  requisites  of  the  registry  acts 

kje  been  comph'ed  with  *.     A  register  is  frequently  essential 

B)  die  commanication  of  a  title,  and  the  want  of  it  is,  in  many 

ostances,  conclusive  to  disprove  a  title.     Proof  of  the  registry 

of  a  ship  iQ  the  name  of  one  or  more  persons  is  no  evidence  for 

than  to  prove  an  interest  in  them,  for  it  amounts  to  nothing 

n»:e  tlnn  their  declarations.     Where  a  vessel,  in  respect  of  the 

oToersliip  of  which  freight  was  claimed,  was  registered  in 

tk  Banes  of  two  only,    the   allegation  of   interest  in  four, 

ns  kid  not  to  be  sustained  by  evidence  that  the  four  had 

jDfBtlj advanced  the  money  with  which  the  ship  was  purchased; 

^  four  partners  had  not  insurable  interest  in  the  freight,  for 

Aey  had  neitlier  a  legal  nor  an  equitable  interest  in  the  ship,  as 

« it  was  oot  registered  in  their  names  ^ 

Where  it  is  stipulated  by  a  charter-party,  that  in  case  the 
i^>  is  lost  during  the  voyage,  the  charterer  shall  pay  the 
y^niST  a  sum  of  money,  which  is  estimated  as  the  value  of  the 
iUp,  the  owner  has  still  an  insurable  interest  in  the  ship  during 
KToyage^  A  ship-owner  who  has  entered  into  contracts  for 
Rs^t,  has  an  insurable  interest  in  the  freight,  although  such 
JWracts  are  not  in  writing  *. 
Bat  an  agreement  to  pay  20/.  to  the  defendant  at  the  next 
port  a  ship  should  reach,  provided  that  if  she  did  not  save  her 
P^e  to  China,  the  defendant  would  pay  to  the  plaintiff  1000/. 
tt  the  end  of  one  month  after  she  arrived  in  the  river  Thames, 


'Bythe406ow  IV.  c.  41,  all  the 
(■cr  i^girtry  acts  were  repealed. 
r^Qm.  ly.  6.  104,  an  the  sta- 
la  lehtiiig  lo  the  customs,  to  the 
tait  of  446  acts*  were  repealed, 
i  the  vhole  matter  indading  the 
^arj  of  ships,  comprised  in  11 
i»  firam  c  106.  to  lift,  indusive. 
this  act,  however,  it  was  ooii« 
Bed  that  the  new  registry  act, 
rso.  rv.  c.  41.  was  repealed,  and 
lev  act,  6  Geo.  IV.  c  110,  was 
isd,  which  with  a  few  altera- 
Bs,  introdaced  by  7  Geo.  IV.  c. 


48.  s.  85,  26,  27,  contains  the  pre- 
sent law,  respecting  the  registry  of 
ships.  Abbott  on  Ship.  6th  Ed.  26. 
2  Staik.  £v.  634. 

^  Camden  v.  Anderson,  6  T.  R. 
709.  2  Stark.  £v.  636.  See  Manh 
V.  Robinson,  4  Esp.  96.  Ms  parte 
Yallop,  16  Ves.  66.  Trewheb  v. 
Rowe,  11  East,  436.  Sutton  v. 
Buck,  2  Taunt.  302. 

*  Hobbs  V.  Hannam,  3  Campb. 
93. 

^  Miller  v.  Warre,  7  <>•  &  R-  1* 
4  B.  &  C.  63& 
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A  loan  of 
money  for 
the  snip's 
use  is  not 
insurable. 


without  reference  to  any  property,  though  one  of  the  parties 
had  some  goods  on  hoard  liahle  to  sufier  hy  the  loss  of  the 
season,  is  a  wagering  policy  within  the  above  statute  *• 

A  part  payment  of  freight  in  advance  seems  to  constitute  an 
insurable  interest,  since  the  loss  of  the  ship  and  goods  must 
produce  a  loss  to  the  freighter  of  the  sum  advanced ;  but  a 
loan  of  money  to  the  master  or  captain  for  the  ship's  use  does 
not  constitute  an  interest. 

Where  a  memorandum  for  charter  stated  that  one  half  of  the 
freight  was  to  be  paid  in  cash  on  unloading  and  right  delivery 
of  the  cargo,  and  the  remainder  by  bill  on  London,  at  four 
months'  date,  **  the  captain  to  be  supplied  with  cash  for  the 
ship's  use ;  "  in  pursuance  of  this  last  stipulation,  the  master 
drew  a  bill  of  exchange  on  the  freighters,  which  was  duly  ac- 
cepted and  paid;  held,  that  the  freighters  had  no  insurable 
interest  in  such  bill ;  for  it  was  to  be  considered  as  a  loan  to 
the  owner  of  the  ship,  and  not  as  a  payment  of  freight  in  ad- 
vance ^ 


Re-insur- 
anoe. 


SECTION  IV. 

RB-INSURAMC£.*-DOUBLB   INSUKANCf. 

Re-iksubanoe  is  an  insurance  effected  by  an  insurer  for  his  own 
protection,  on  the  risk  which  he  has  engaged  to  run  ;  whereby 
the  new  insurers  will  be  responsible  to  him  to  the  amount  of 
the  re-insurance,  in  case  of  a  loss.  By  19  Geo.  II.  c.  37.  s.  4, 
"  no  person  shall  make  a  re-insurance  unless  the  insurer  shall 
be  insolvent,  become  bankrupt,  or  die  v  in  either  of  which  cases 
such  insurer,  his  executors,  administrators,  or  assignees  may 
make  re-insurance  to  the  amount  before  by  him  insured ;  pro- 
vided it  be  expressed  in  the  poKcy  to  be  a  rfr-insurance."  A 
re-insurance  by  a  British  subject  on  a  foreigner,  not  in  accord- 
ance with  this  enactment,  is  illegal,  and  the  premium  cannot  be 
recovered  back  ^,     But  it  seems  that  if  an  underwriter  trans- 


*  Kent  V.  Bird,  Gowp.  MS. 

^  Mansfield  e.  Maitland,  4  B.  & 
A.  602.  Palmar  9.  Pratt,  2  Bing. 
186.       9   Moore,   368.      But 


Taskcr  r.  Seott,  mUt^  US6L 
"  Andree  «.  Helper,  2 
lai.    3  M  268. 


T.  R. 
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6n  by  piroi  to  another,  at  a  higher  premium,  his  subscription 
toapoiicf,  it  is  not  such  ft  re-insurance  as  is  prohibited  by  the 

act*. 

A  doohle  insanmce  is  where  the  iniured  makes  two  in-  Double  in- 
wancci  on  the  same  risk  and  the  same  interest.  Though  •'^""^ 
Bade  with  a  view  of  double  satisfoction  in  case  of  a  loss,  it  is 
■K  illegal ;  bat  the  two  policies  are  considered  as  making  but 
OK  iosonmce,  and  the  insurer  can  only  recover  the  real  amount 
of  bis  loss,  to  which  all  the  underwriters  on  both  shall  contri- 
^tt  a  proportion  to  their  several  subscriptions^.  The  in- 
wni  Day  recover  the  whole  against  any  one  of  the  insurers, 
tti  lesve  him  to  recover  a  ratable  contribution  from  the 
>^'.  In  an  action  on  a  valued  policy,  it  is  no  defence  to 
fWTe  that  the  insured  has  received  the  amount  of  the  valuation 
bn  the  uoderwriters  on  another  policy,  if  the  subject  matter 
ifusoraooe  be  proved  to  be  of  equal  value  to  the  sum  received, 
■d  that  sought  to  be  recovered  ^. 
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p^  the  form  of  the  policy, ']  The  policy  is  a  written  instru- 
ct, by  which  the  contract  of  insurance  is  reduced  into  form ; 
a  signed  by  the  insurer  or  his  agent ;  or  in  case  of  an  insur- 
^  by  a  corporation^  sealed  with  the  corporate  seal.  Policies 
pi  reference  to  the  reality  of  the  interest  of  the  insured,  are 
Kioguiflhed  into  interest  and  wager  policies,  of  which  we 
te  already  treated ;  and  with  reference  to  the  amount  of  in- 


Mw   r.  Bernca,    1    Tsunt.      Kichardson,  2  B.  &  Ad.  193.    1  M. 

&  Rob.  168. 
^ManhaB,  146.    Newbyv.Reed,         *  Bouifield  r.  Bamea,  4  Gampb. 
H-  416.     Rogers  v.  Davis,  Park.      22a 
*    S.  p,  4J4,     §00   Irving  v. 
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terest,  into  open  and  valued  policies,  which  will  be  considered 
hereafter.  The  form  now  iu  use  is  of  great  antiquity,  and  is 
said  to  have  been  introduced  into  England  by  the  Lombards  ;| 
it  is  generally  printed,  and  though  in  iu  language  it  is  inac' 
curate,  ungrammatical,  and  incoherent,  merchants,  apprehenun 
of  the  danger  attending  every  innovation  in  the  forms  o| 
commercial  contracts,  have  always  been  particularly  tenacioui 
of  the  original  of  this  instrument.  We  shall  proceed  to  con< 
aider  its  principal  requisites. 

The  name  2. — The  name  of  the  insuredJ]  Formerly  it  was  not  usual  o 
sured  or  his  necessary  to  insert  in  the  policy  the  name  of  the  insured ;  Im 
agent  must  the  practice  of  effecting  policies  in  blank  being  found  pro 
in  the  po-  ductive  of  many  inconveniences,  it  was  enacted  by  25  Geo.  IU 
^^'  c.  44,  "  that  when  the  insured  resided  in  Great  Biitain,  bi 

name,  or  that  of  his  agent,  should  be  inserted  in  the  policy  t 
the  person  interested  ;  and  when  he  resided  abroad,  the  naon 
of  the  agent  should  be  inserted."  When  several  persons  ven 
interested  in  an  insurance,  the  courts  held,  in  the  construction  o 
this  statute,  that  all  their  names  should  be  inserted  in  the  po^ 
licy  * ;  and  when  the  principal  resided  abroad,  that  the  ^^1 
should  reside  in  Great  Britain,  and  that  his  name  should  be  ifi- 
serted,  eo  nomine,  as  agent  ^.  The  provisions  of  this  acthaTing 
been  productive  of  much  inconvenience  to  merchants,  it  Vi 
repealed  by  28  Geo.  III.  c.  56  ;  but  it  being  still  deemed  ad 
visable  to  restrain  the  making  of  policies  in  blank,  it  was  pro 
vided  by  the  latter  statute,  **  that  no  person  should  efiect  air 
policy  on  any  ship,  goods,  or  other  property,  without  first  in 
serting  the  names,  or  usual  style  and  firm  of  dealing,  of  oo 
or  more  of  the  persons  interested  in  such  assurance ;  or  of  di 
consignors  or  consignees  of  the  property  insured ;  or  of  tb 
persons  residing  in  Great  Britain  who  receive  the  order  for,  as 
effect  the  policy,  or  of  the  persons  who  give  the  order  to  th 
agent  immediately  employed  to  effect  the  policy ;  and  that  ever 
policy  made  contrary  to  the  meaning  of  this  act  should  b 
void."     An  insurance  broker,  employed  to  effect  a  policy,  » 

•  Wilton  r.  Reaston,  Park.  19.  *  Pray  r.  Edie,  1  T.  R.  315. 

Cox  r.  Parry,  1  T.  R.  464. 
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sdBoeDt  agent  within  the  meaning  of  this  act,  **  as  a  person 
residing  id  Great  Britain,  who  received  the  order  to  effect  the 
poiicj."*  Where  on  a  policy  of  insurance,  the  persons  in- 
teroted  were  denominated  **  the  trustees  of  Messrs.  K.  and 
Ca;  '*  held,  that  this  might  he  considered  their  usual  style  and 
im  d  desling  within  the  statute  28  Geo.  III.  c.  ^16.  §  1.^ 

W^  direetioBs  to  insure  were  given  to  the  firm  of  Q.  W, 

iBd  Co.,  of  London,  and  the  policy  was  effected  by  the  firm  of 

G.ifidCo.,  of  Liverpool,  but  both  firms  had  several  partners 

incanoQD;  it  was  held  to  be  suflScient  compliance  with  the 

nitt^aid  that  a  statement  in  the  policy,  that  it  was  effected 

bf  G.  W.  and  Co.,  was  substantiated  ^.   Where  agents,  to  whom 

foods  were  transmittedj  with  the  bills  of  lading,  and  a  letter 

^kKtingsn  ultimate  consignment  to  other  persons,  ''  that  they 

^gbt  hire  an  opportunity  to  insure,"  eflfected  an  insurance  on 

ik  goods  themselves,  upon  their  being  rejected  by  the  pro- 

fned  eoDs^ees,  which  insurance  was  afterwards  approved  of 

^tbe  principal ;  it  was  held  to  be  a  sufficient  compliance  with 

k  statote,  for  the  agents  might  be  considered  as  the  con- 

■VKcs  of  the  principal,  as  they  had  the  bills  of  lading  in  their 

lo^BCttkNi,  or  they  might  be  considered  as  the  persons  who  had 

tcdired  the  original  order  to  insure  ^.    The  subsequent  adop- 

"Bby  a  principal  of  an  insurance  by  an  agent  is  equivalent  to 

^pRTJoot  order  *•    But  a  letter  received  by  an  agent,  directing 

■a  to  make  an  insurance,  cannot  be  construed  as  an  adoption 

ii^vaninnee  previously  effected,  for  adoption  presupposes 

^Uge  of  the  act  done  '• 

'•—7^  name  of  the  «Atp.]  Every  policy  should  contain  a 
^  description  of  the  ship ;  a  false  description  in  this  respect 
B  vitiate  the  contract.  It  is  usual  to  state  thejiame  of  the 
^li  and  of  the  master ;  but  to  avoid  the  consequences  of  a 


*  BeOr.  Oilion,  1  B.  &  P.  346.  226. 

B  not  neoewary  that  his  name  ^  Wolff  v.  Horncastle,  1  B.  &  P. 

^  be  inserted  as  agent.      De  316. 

igBKT  t,  Swanson,  Id,  346.  n.  *  Id.    Hagedom  v.  Oliverson,  2 

^  Hibbcrt  0.  Martin,  1  Campb.  M.  &  &  485. 

^  '  Bell  o.   Janson,    1    M.   &  S. 

'  BidLun  r.   Lodge,    1    Stark.  201. 
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i,  these  words  are  generally  maerted,  ^*  at  whosoerer  else 
shall  go  for  master  in  the  said  vessel,  or  by  whatsoever  other 
name  or  names  the  said  ship,  or  the  master  there<^,  is  or  shall 
be  named  and  called."  So  that  if  the  identity  of  the  ship  be 
proved,  and  there  be  no  evidence  of  £raud,  a  mistake  in  the 
name  of  the  ship  or  master  will  not  avoid  the  contract  ■.  When 
the  ship  is  described  in  the  policy,  it  becomes  part  of  the  con- 
tract that  the  adventure  shall  be  on  board  that  vessel ;  and 
another  ship  cannot  be  substituted  for  it,  uidess  in  case  of  ne- 
cessity, or  with  the  consent  of  the  insurer^.  When  the  in- 
snred  is  unable  to  specify  the  name  of  the  ship,  the  practice  is 
to  describe  the  conveyance,  as  **  ship,  or  ships/'  and  he  may 
apply  the  insurance  to  any  ship  he  thinks  proper  within  the 
terms  of  it  <^. 


The  thing 
insured 
muiit  be 
described 
in  the 
policy. 


4. — Subject  matter  of  tn«tirtffice.]  The  policy  must  also  spe- 
cify the  subject  matter  of  insurance,  whether  it  be  a  ship, 
goods,  freight,  bottomry,  or  respondentia  securities^  or  other 
things.  An  insurance  on  the  ship  does  not  comprehend  the 
ship  and  cargo ;  but  it  extends  to  the  ship's  boat,  rigging,  and 
ordinary  stores  ^ ;  and  provisions  sent  out  for  the  ship's  crew» 
are  regarded  as  part  of  the  ship's  furniture  *.  Where  goods 
are  insured,  it  is  not  necessary  that  the  particular  kmd  of 
goods  should  be  specified,  yet  it  is  sometimes  done  for  the 
satis&cdon  of  the  underwriters.  The  general  description  in  a 
policy  on  goods  applies  only  to  the  cargo  and  merchandize  on 
board,  it  does  not  protect  the  master's  clothes,  goods  lashed  on 
the  deck,  or  jewels  worn  by  persons  on  board  '.  If  the  goods 
be  particularly  specified,  the  insurers  will  not  be  liable  for  the 
loss  of  property  that  does  not  correspond  with  the  description  >• 
Bottomry,  and  respondentia^  must  be  insured  under  a  particular 
denomination,  and  must  be  specially  mentioned  in  the  policy^* 


*  Hall  o.  Molineaux,  6  East,  385. 
Le  Mesurier  r.  Vaughan,  I<L 

^  Marshall,  313.  Plantamour  t. 
Suples,  1  T.  R.  611. 

'  Kewley  o.  Ryan,  2  H.  BL  343. 

^  Hoskins  o.  PickersgiD,  Park.  97* 
Manhall,  380. 

*  Brough  V.  Whitmore,  4  T.  R. 


206. 

r  Ross  V.  Thwaitet,  Paric.  26. 
Marsh.  320. 

'  Langhom  v.  Cologan,  4  Taunt 
333.    Marsh.  316. 

^  Gk>yer  v.  Black,  3  Burr.  1394. 
1  Bl.  405. 
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Fie^  amt  be  deseribed  eo  nomine  in  the  policy  ■.      Bat  Batthou^ 
tfaougb  M  a  general  proposition,  the  subject  matter  of  imnnuioe  ij^^ed^ 
must  be  properlj  described  in  the  policy,  yet  the  nature  of  the  should  be 
JBterest  may  be  left  at  large,  for  it  ia  a  natter  which  only  bears  described; 
«  die  amomit  of  the  damages ;  tberefore,  where  carriers  on  a  ^J^l'^^ 
enalefiected  an  insnnuice  for  twelve  months^  on  goods  on  terestnuiy 
ktrd  tUrty  boats  named,  between  £.  and  J?.,  ftc.,  with  leare  j,^^^  ^ 
to  take  and  diaeharge  goods  at  all  places  on  the  navigation  line. 
tbeioMinuiee  was  agreed  to  be  ltfiW>L  on  goods,  as  interest 
niflt^ipcar  thereafter ;  hdd,  that  an  insurance  on  goods  was 
flfiont  to  cover  the  interest  of  the  carriers  in  the  property 
BNJer  their  charge ;    and  that  iht  policy  was  not  exhausted 
vib  ooce  goods  to  the  value  of  12,0001.  had  been  carried  by 
A  the  boats,  or  by  each  of  them,  but  that  it  continiied  through- 
m  die  year,  to  protect  all  the  goods  afloat  at  any  one  time,  up 
» the  amoont  insured  K 


6^Tke  commeneemeni  and  temunaiian  •/  the  Tisk."]  The 
t^age,  with  die  names  of  the  places  at  which  the  risk  is  to 
Bonience  and  terminate,  should  be  accurately  described,  as 
b  the  places  at  which,  and  purposes  for  which,  the  ship  is  to 
iKh,  stay,  and  trade,  when  they  would  not  otherwise  be  with- 
1  the  Qsoal  course  of  the  voyage.  A  misdescription  in  this 
!ipect  wffl  vitiate  the  policy.  Where  a  ship  took  in  her  cargo 
I L  and  sailed  to  (7.,  and  an  insurance  was  made  on  the 
Mb  from  O.  to  /).,  "  to  begin  from  the  loading ;"  it  was 
sU  ditt  the  policy  was  void,  as  the  description  was  calculated 
hdoce  a  belief  that  G,  was  the  port  of  loading  *• 
A  policy  at  and  from  (7.  on  goods,  beginning  the  adventure  Place  of 
a  the  loading  on  board  the  ship,  will  not  protect  goods  laden  °^* 
board  before  the  ship's  arrival  at  (7.  d  A  policy  of  insor- 
K  on  goods  "  at  and  from  Gottenburgh  to  Riga,  beginning 
( adventure  on  the  goods,  from  the  loading  thereof  aboard 
•  ship  at  Gottenburgh,"   will  not  cover  goods  previously 


Hugbei,  129.  4aa. 

'  Crowley  v.  Cohen,  3  3*  &  Ad.  *  Langhome  v.  Hardy,  4  Ta»iit. 

i  028.    SpiUa  9.  WoodflMa,  2  Taunt. 

Hodgion  V,  Richardson,  1  Bl.  416. 

r  r  2 
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loaded  on  board  at  London,  which  arrived  in  the  ship  at  Got- 
tenburgh  \  A  policy  on  goods,  at  and  from  G,  to  the  ship's 
port  of  discharge,  beginning  the  adventure  on  the  said  goods 
from  the  lading  thereof  aboard  the  said  ship,  will  not  cover 
goods  loaded  at  an  interior  port,  though  they  were  in  a  loaded 
state  and  in  good  safety  at  G.  just  before  effecting  the  insur- 
ance ^  A  ship  insured  from  A.  to  B,  sails  with  intent  to 
touch  at  C,  an  intermediate  point;  at  a  certain  point  the 
voyage  is  the  same,  from  that  point  there  are  three  tracks  to  A, 
one  by  the  way  of  C,  the  two  others  by  different  courses ;  there 
are  advantages  and  disadvantages  attending  each,  and  the  cap- 
tain must  elect  according  to  circumstances ;  the  ship  takes  the 
track  by  C,  with  intent  to  put  in  there,  but  is  taken  before 
she  actually  comes  to  the  point  where  she  must  have  turned 
out  of  the  track  to  B.  by  the  way  of  C,  for  the  purpose  of 
putting  into  the  harbour  of  C. ;  held,  that  the  underwriter  was 
discharged,  because  he  was  entitled  to  the  advantage  of  the 
captain's  judgment,  in  electing  which  of  the  three  tracks  it  was 
best  to  pursue  when  he  came  to  the  first  dividing  point  ^. 

Where  a  policy- of  assurance  was  on  goods  at  and  from  Per- 
nambuco  to  Maranham,  and  from  thence  to  Liverpool,  begin- 
ning the  adventure  on  the  goods  from  the  loading  thereof  on 
board  the  ship  wheresoever;  held,  that  it  would  cover  goods 
previously  loaded  at  Liverpool,  and  which  arrived  at  P.,  but 
were  not  unloaded  there,  and  afterwards  sustained  a  partial  loss 
At  and  by  wreck  in  the  voyage  from  P,toM.^  A  poh'cy  at  and  from 
n^placeBT  ^^i'^^^^*  ^^^  ^  ^^^  every  West  India  islands,  warrants  a 
voyage  from  Martinique  to  islands  not  in  the  homeward 
voyage  *«  On  a  policy  for  four  months,  at  and  from  a  place,  to 
any  port  or  ports  whatsoever ;  held,  that  an  open  roadstead 
(being  the  usual  place  of  loading  and  unloading)  was  a  port 
within  the  meaning  of  the  policy  'i.  A  policy  on  goods  "  at 
and  from  the  ship's  loading  port  or  ports  in  Amelia  Island  to 


*  Homeyer   v.   Lashington,    16  ^  Gladstone  v.  day,  1  H.  &  & 

East,  46.    3  Campb.  86.  418. 

^  MeUish  ».  Allnutt,  2  M.  &  S.  *  Bragg  v,  Anderwm,  4  Taunt. 

106.  229. 

""  Middkfwood V.  Blakes,  7  T.  R.  '  Cockey  v.  AtkinMm,  2&&A. 

162.  460. 
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hmSoa ;  **  the  ship  nerer  touched  at  Amelia  Island,  but  took 
Id  her  cargo  at  Tigree  Idand,  which  lies  a  little  fiirther  up  the 
River  St  Mary's ;  held,  that  the  policy  nevertheless  attached, 
this  being  the  usual  mode  in  which  ships  in  that  trade  take  in 
their  cargoes  ^  A  policy  on  goods  at  and  from  G.  to  any  port 
is  the  fialdc,  b^inning  the  adventure  from  the  loading  thereof 
OD  iMird  the  ship,  and  the  policy  was  declared  to  be  in  con- 
tinoatioo  of  a  former  policy,  which  was  a  policy  from  V.  to  her 
port  of  discharge  in  the  United  Kingdom,  or  any  ports  in  the 
Baltic,  with  liberty  to  take  in  and  discharge  goods  wheresoever, 
to  mora  twelve  per  cent,  if  the  voyage  ended  at  G. ;  held, 
ibtheassured  were  entitled  to  recover,  although  the  goods 
vere  not  loaded  on  board  at  G.  but  at  F,,  and  although  the 
idadm  was  not  an  underwriter  on  the  former  policy  \ 

losurance  on  goods  from  A*  to  ^.,  *'  until  they  should  be  Landing 
(^e  discharged  and  safely  landed ; "  on  their  arrival  at  B.,        ^^'fP' 
dtf  merchant  to  whom  the  goods  belonged,  employed  and  paid 
spabh'c  lighter  to  land  them,  and  the  goods  being  damaged  in 
the  lifter,  without  negligence,  the  underwriters  were  held  liable 
k  the  loss  ^    The  distinction  seems  to  be,  that  if  goods  are 
fU  into  a  public  lighter,  for  the  purpose  of  being  landed,  they 
m  protected  by  usage  under  a  general  policy  ;  but  if  the  mer- 
^t  send  his  own  lighter,  the  underwriter  is  discharged  <^. 
tctioQ  00  a  policy  on  goods,  **  until  the  cargo  should  be  dis- 
^ged,  and  safely  landed ; "  on  the  arrival  of  the  ship,  the 
^oodi  insured  were  put  on  board  a  lighter  hired  in  the  usual 
^J,  and  brought  to  the  plaintiff's  wharf  in  the  evening,  but 
M  landed  on  account  of  tl^e  rough  weather ;  the  plaintiff  then 
■dertook  to  see  to  the  landing  himself,  but  in  the  night  the 
l^ter  was  by  an  unavoidable  accident  sunk,  and  the  goods 
•t ;  held,  that  the  underwriters  were  discharged  *• 
The  outward  risk  upon  a  ship  ceases  after  she  has  been  Tamina- 
oored  at  anchor  twenty-four  hours  in  the  first  port  of  an  ^^^ 

*  Uaxoa  «.  Atkins,    3  Campb.  3  Esp.  289. 

B>  ^  Rucker  v.  London  Aasuranoe 

Bdl  V.  HobMn,  16  East,  24a  Company,  Manh.  263.      2  B.  & 

Harry  «.  Royal  Exchange  As-  P.  432.  n.  and  3  Esp.  290. 
raoce  Company,  2  B.  &  P.  430.         *  Strong  r.  Natally,  1  N.  R.  16L 
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island  to  which  she  is  destined ;  bat  an  ontwaid  policy  upon 
goods  contsnues  until  they  are  landed  ^ 

An  insurance  on  a  Mp  to  JaoMuca  is  detenained  by  the 
ship's  mooring  tirenty-four  hours  in  any  port  there,  aad  does 
not  continue  till  she  comes  to  the  last  port  of  delivery  K 
Risk  of  The  risk  on  freight  does  not  attach  untii  goods  are  actually 

'^^  shipped  on  board,  or  until  there  is  an  actual  oontract  for  ship- 

ping ^m^.  A  homeward  policy  on  freight  at  and  from  A,, 
attaches  when  the  ship  is  at  A.,  m  a  condition  to  take  in  her 
homeward  cargo  '• 

6. — Perili  intured  agmnitJ]  The  perils  insured  against  nrast 
also  be  inserted  in  the  policy ;  they  are  generally  expressed  in 
the  form  of  words  which  have  been  long  in  use,  and  which  are 
so  comprehensive,  that  there  is  scarcely  any  misfbrtune  that 
can  possibly  happen  in  the  course  of  a  voyage  which  is  not 
provided  against.  In  all  our  policies  are  inserted  the  words 
"  lost  or  not  lost,"  by  whidi  the  insurer  takes  upon  himself 
not  only  the  risk  of  future  loss,  but  also  the  loss,  if  any,  that 
Lost  or  not  may  already  have  happened  *.  A  policy  of  insurance  on  a 
^  ship  ''  lost  or  not  lost,"  executed,  afber  the  ship  was  known  by 

all  the  parties  to  be  lost,  in  pursuance  of  a  previous  agreement 
to  insure,  has  been  held  to  be  valid  '. 

7* — Cf  the  common  memorandum.']  At  the  loot  of  the  policy 
there  is  a  memorandum  inserted  for  the  purpose  of  avoiding 
litigation  about  trivial  losses,  and  protecting  the  underwriters 
from  losses  arising  from  the  perishable  quality  of  the  goods  in« 
sured.  The  usual  memorandum  in  policies  effected  at  Lloyd's, 
is  as  follows: — <*N.B.  Corn,  fish,  salt,  fruit,  flour,  and  seed, 
are  warranted  f^e  from  average,  unless  general,  or  the  ship  he 


*  Bams   o.    London   Assoranoe  323,  oiifo,  1129. 

Company,  and  Leigh   v.  Mather,  *  Williamson  o.  Lines,  1  M.  & 

Park.  64.    \  £sp.  411.  Bob.  88. 

^  Camden  «.  Cowley,  1  W.  Black.  *  Marshall,  832. 

417.  '  ^^^  V'  Davisoo,  4  Ner.  &  M. 

*  Flint  r.  Fkmyng,  I  B.  &  Ad.  701.    3  AdoL  &  EUis,  303.    1  Ear. 
45.     FoHnss  0.  Aspinall,  18  East,  k  WoU.  168. 
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stranded^ ;  8Ugar>  tobacco,  hemp,  flax,  hides,  and  skins,  are 
warranted  free  from  average  under  5L  per  oenL ;  and  all  other 
goods,  also  the  ship  and  freight,  are  warranted  free  from 
average  under  SL  per  cent.,  unless  general,  or  the  ship  be 
stranded."  The  term  '*  com,"  in  the  memorandum,  includes, 
peas,  beans,  malt,  and  other  kinds  of  grain  \  but  not  rice  ^  ; 
salt  does  not  include  saltpetre^.  Where  there  has  been  a 
stranding,  the  insured  is  entitled  to  reqover  for  average  losaes, 
though  the  injury  to  the  cargo  does  not  result  from  the  strand- 
ing*. 

8. — Stamp.']    The  policy  must  be  duly  stumped  at  the  time  if  the 
when  it  is  effected,  otherwise  it  is  an  absolute  nullity,  and  ^»?]P 
cannot  be  made  available  in  any  court  of  justice^  for  it  cannot  stamped,  it 
be  legally  stamped  afterwards^.     By  3  & >  W.  IV.  c.  23.  s.  1,  "  ^^^^ 
the  duties  granted  by  56  Geo.  III.  c.  184,  on  sea  insurances  in 
Engkad,  and  by  56  Geo.  III.  c.  56,  in  Ireland,  are  repealed, 
and  the  following  scale  of  duties  is  substituted : — 

Policies  upon  ships,  goods,  merchandise,  or  any  other  in- 
terest, which  may  be  l^ally  insured  for  any  voyage,  other  than  * 
a  voyage  from  any  port  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  the  islands  of  Guernsey^  Jersey,  Aldemey,  or  the 
Isle  of  Man,  to  any  other  port  or  place  in  the  said  kingdom  or 
islands. 

£    s.    d. 
Where  the  premium  htmd  fide  paid  or  contracted 

for,  shall  not  exceed  the  rate  of  15j.  per  cent,  on 

the  sum  insured*    If  the  whole  sum  iusujced  shall 

not  exceed  100^ 0     13 

And  if  the  whole  sum  insured  shall  exceed  lOO/., 


*  The  words  in  italici  are  ooiitted 
in  Che  policies  of  the  Royal  Ex- 
change and  London  Assurance 
Companies. 

^  Mason  r.  Skurry,  Park.  179. 
3Ioody  V.  Surridge,  Id,  Scott  v. 
BonrdiUioi),  3  N.  R.  813. 

*  Joumiea  v.  BondJen,  8 II.  &  & 
371.    Pwk.  179. 


^  Id. 

*  Burnet  v.  Kensington,  7  T.  R. 
210.  Harman  o.  Vaux,  3  Campb. 
429.  ^^  Oeneral  average,'*  and 
*'  stranding,**  are  considered  under 
distinct  heads.    See  jws/,  1 1 73-  6. 

'  36  Geo.  III.  c.  63.  s.  14.  Ro- 
deric  v.  Hovil,  3  Canpb.  108.  Repp 
V.  AUnatt,  M  106^ 
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then  for  every  100/.,  and  also  for  any  fracdonal 

parts  of  100/.,  whereof  the  same  shall  consist  ...    0    I    3 

Where  the  premium  shall  exceed  the  rate  of  15<. 
per  cent^  and  shall  not  exceed  the  sum  of  30f. 
If  the  whole  sum  insured  shall  not  exceed  100/...    0    2^ 

And  if  the  whole  sum  insured  shall  exceed  100^, 
then  for  every  100/.,  and  for  any  fractional  part 
thereof 0    2^ 

Where  the  premium  shall  exceed  30<.  for  every 
100/.,  and  any  fractional  part  whereof  the  same 
shall  consist « ...•.••••. 0    5   (^ 

But  if  the  separate  interests  of  two  or  more  distinct  perm 
shall  be  insured  by  one  policy,  then  the  said  duty  of  U.  8dL,i 
2s.  6c/.,  or  5s.,  as  the  case  may  require,  shall  be  charge 
thereon,  in  respect  of  each  and  every  fractional  part  of  100/^^ 
well  as  in  respect  of  every  full  sum  of  100/.  thereby  iosurej 
upon  any  separate  interest  \ 

And  for  every  policy  of  insurance  upon  any  ship,  frdghti  ol 
any  other  interest  which  may  be  lawfully  insured,  for  any  cerj 
tain  period  of  time ;  the  following  rates  for  every  lOOl,  lo^ 
also  for  any  fractional  part  of  100/.  whereof  the  same  shtlj 
consist. 

£  s.  I 
Where  any  such  insurance  shall  be  made  for  any 

period  not  exceeding  three  calendar  months 0    2  6 

Exceeding  three  calendar  months  •    0   o  0 

By  sec.  4.  of  this  act,  all  powers  and  provisions  of  forme 
acts  relating  to  duties  on  sea  insurances,  and  not  hereby  ex 
pressly  provided  for,  are  preserved  and  kept  in  force. 

By  35  Geo.  III.  c.  63.  s.  11,  the  premium,  or  consideratioa 
the  risk  or  adventure  insured  against,  the  names  of  the  uoue^ 


*  If  in  sudi  caie  the  stamp  be  not  though  the  ttamp  be  mffident  t« 
■uffident  to  ooyer  all  ihefraeiional  cover  the  aggregate  som  iDsarei 
parts,    the    poUoy    will    be   void ;     Rapp  v.  Allnutt,  15  East,  601* 
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writers,  and  the  sums  insured,  shall  be  specified  in  the  policy, 
or  it  will  be  void. 

In  general  any  alteration  made  in  an  instrument  after  it  What 
has  been  executed,  will  require  a  new  stamp;  but  the  35  ii^^'^Iq^ 
Geo.  III.    c.   63.    s.   13.  provides,    '*  that  the  act  shall  not  need  not  be 
extend  to  prohibit    the    making  any  alteration,  which  may 
lawfully  be  made  in  the  terms  or  conditions  of  any  policy  of 
insurance,  duly  stamped,  after  the  same  shall  have  been  under- 
written, or  to  require  any  additional  stamp  duty  by  reason  of 
such  alteration,  so  that  such  alteration  be  made  before  notice. of 
the  determination  of  the  risk  originally  insured,  &c.,  and  so  that 
the  thing  insured  shall  remain  the  property  of  the  same  per- 
sons ;  and  so  that  such  alteration  shajQ  not  prolong  the  term 
insured  beyond  the  period  allowed  by  this.act ;  and  so  that  no 
additional  or  furdier  sum  shall  be  insured  by  means  of  such 
alteration."* 

It  has  been  held,  under  this  provision,  that  where  goods  and  Dedsions 
•    .  ^«  •  :■«  !•  ..  under  the 

Specie  to  a  certam  amount  were  insured  by  a  poucy  on  ship  or  ^^am^  sta- 

ships  which  should  sail  on  the  voyage  insured  between  the  Ist  ^^* 
of  October  1799  and  the  1st  of  June  1800,  a  memorandum 
written  on  the  policy  on  the  11th  of  June,  extending  the  time 
of  sailing  to  the  Ist  of  August,  1800,  did  not  require  a  new 
stamp  ^.  So  it  has  been  held  that  a  policy  containing  a  warranty 
that  the  ship  shall  sail  oh  or  before  a  given  day,  may  be  altered, 
pending  the  risk,  by  a  memorandum  whereby  the  underwriters, 
in  consideration  of  a  ftirther  premium,  agree  to  cancel  the  war- 
ranty, and  to  make  a  return  of  premium  if  the  ship  sail  with 
convoy  ^.  So  where,  in  a  policy  on  goods  at  and  from  5.  to  /{., 
and  the  ship  being  driven  into  W*  and  detained,  and  the  assured 
afterwards  wrote  to  their  agents  in  L.  "  that  the  captain  had 
been  ordered  to  proceed  to  C. ;  as  they  were  not  certain  whether 
the  enemy  might  be  at  R.  or  not,  and  that  the  passage  to  C  was 
•nearly  the  same,  but  rather  the  shortest  and  safest,  and  they 
desired  the  agents  to  arrange  the  matter  with  the  underwriters," 
which  letter  the  agents  receiving  on  12th  July,  applied  to  the 


*  35  Gea  IIL  c.  <».  1. 13.  *  Ridadale  «.  Shedden,  4  Campb. 

^  Kensington  v.  Iiigiis(iii  Error),      107. 
8  East,  273. 
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uiuferwrileni  for  their  conseiit  to  alter  the  policy,  by  adding  the 
words  "  S.  or  M,"  after  "  R"  which  consent  was  obtained, 
and  the  ship  and  goods  were  afterwards  lost  in  the  voyage  to 
C;  held,  that  this  alteration  did  not  require  a  new  stamp*. 
So  where  a  vessel  having  sailed,  put  back  to  the  Downs,  and 
then  sailed  again,  and  laboured  and  strained  much  from  being 
overloaded,  and  then  pnt  back  a  second  time ;  and  upon  an  ap- 
plication to  the  underwriters  for  liberty  for  the  ship  to  go  into 
port  to  discharge  part  of  the  cargo,  it  was  only  oommunicated 
to  them  that  the  ship  was  too  deep  in  the  water ;  held,  that  the 
asemorandam  giving  such  liberty  did  not  require  a  new  stamp  ^. 

A  warranty  may  be  waived  by  a  memorandum  on  the  policy, 
witboot  a  new  stamp.  As  where  a  policy  was  effected  upon 
hemp  marked  /L,  and  by  a  subsequent  memorandum  the  under- 
writers agreed  to  protect  (be  hemp,  though  the  mark  was  with- 
drawn ;  held,  not  to  require  a  new  stamp  <^.  So  where  a  policy 
was  effected  on  a  ship  on  a  voyage  at  and  from  liiverpod  to 
Quebec ;  the  ship  being  detained  beyond  the  intended  time 
of  sailing,  the  following  memorandum  was  indorsed  on  the 
policy,  **  The  Hebe  being  unavoidably  detained  beyond  the  in- 
tended time  of  sailing,  the  voyage  is  changed,  and  the  vessel 
proceeds  from  Liverpool  to  New  Brunswick,  and  from  thenoe 
to  London,  and  in  consideration  of  one  guinea  per  cent,  the 
underwriters  agree  to  continue  the  risk  until  the  vessel  shaH  be 
arrived  back  in  London,  &c. ;"  held,  that  the  memorandum  was 
within  the  Idth  sec.  of  the  act,  and  did  not  require  a  new 
stamp  ^.  If  by  mistake  a  policy  be  effected  in  terms  not  con- 
formable to  the  real  intention  of  the  parties,  the  mistake  may 
be  corrected  without  a  new  stamp  *. 

But  the  statute  does  not  sanction  an  idteration  of  the  suljeot 
matter  of  insurance.  The  words,  "  the  thing  insured  shall  remain 
the  property,"  &c.,  apply  to  one  identical  and  continued  subject 
matter  all  along  remaining  the  property  of  the  same  proprietor. 


*  Ramstrom  v.  Bell,  5  M.  &  S.  ^  Brookdibaiik  v.  Sugme,  1  B.  4 
267.  Ad.  81.     1  M.  &  Rob.  103. 

^  Weir  V.  Aberdeen,  2  B.  &  A.  *  Robinson  v.  Touray,  1  M.  &  & 

390.  217.     3  Campb.  100.      Sawtd  r. 

*  Hubbard  v,  Jackson,  4  Taunt.  Loodon,  H  Taunt.  368. 

leo. 
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Therefore,  where  the  original  policy  was  '*  on  ship  and  outfit " 
at  and  from  London  to  the  South  Seas,  during  the  ship's  stay 
and  fishing  there,  and  at  and  thence  to  Great  Britain,  &c. ;  and 
after  the  ship  had  sailed  on  the  voyage  insured,  by  consent  of 
the  underwriters  the  policy  was  altered,  and  declared  to  be  on 
the  ship  and  goods,  instead  of  ship  and  outfit.  It  was  held, 
that  as  the  outfit  for  such  a  voyage  as  was  described  in  the 
policy,  dififered  materially  from  what  was  comprehended  under 
the  term  goods,  the  policy  in  its  altered  state  required  an  addi- 
tional  stamp  within  the  meaning  of  the  act  *. 

Independently  of  the  stamp  laws,  at  common  law  any  material  A  material 
alteration  made  in  the  instrument  by  one  of  the  parties,  without  ,,^y^^ 
the  consent  of  the  other,  rendered  it  void  and  incapable  of  being  the  policy, 
enforced  in  any  court  of  justice  ^.  Thus,  where  a  policy  from 
Calmar  to  Portsmouth,  was  altered  with  the  consent  of  some  of 
the  underwriters,  by  inserting  the  words,  "  or  Weymouth" 
after  Portsmouth ;  held,  that  the  policy  was  void  against  an 
underwriter  who  was  ignorant  of  the  alteration  when  it  was 
made,  although  afterwards,  on  being  informed  of  it,  he  said  he 
would  not  take  advantage  of  it^.  So  where  a  pc^icy  was 
executed  in  the  printed  form,  without  any  specific  subject  of 
insurance  being  inserted  in  writing,  and  the  subject  matter  was 
af^rwards  added  in  writing,  and  the  addition  signed  by  some 
of  the  underwriters  only ;  it  was  held,  that  the  assured  could 
not  recover  against  those  underwriters  who  did  not  so  sign,  on 
the  contract  as  it  stood  altered  by  the  insertion  ^.  But  it  has 
been  held  that  a  policy  "  at  and  from  A.  and  B.j*  was  not  vitiated 
by  inserting,  without  the  consent  of  the  underwriters,  the  words 
"  both  or  either ;"  for  the  alteration  was  immaterial,  it  did  not 
afiect  the  legal  operation  of  the  instrument «. 


'  Hill  V.  Patten,  8  Eaat,  373. 
It  WB8  afterwirds  held  thst  the 
Mmed  ooiddiiat  reeovwiipan  the 
policy  in  its  original  state,  aa  an 
amnuice  on  ^  afaip  and  outfit,**  by 
waim  of  the  eltention  a|yparent  on 
the  iaoe  of  the  instrument  having 
been  made  hy  the  parties  intawsted. 
Franch  r.  Patton,  9  East,  351. 

^  See    arUe^  656.       Forshaw    v. 


Chahort,  3  B.  &  B.  158.  Fairlie 
V.  Christie,  7  Taunt.  416.  French 
«.  Patten,  9  East,  351. 

•  Campbell  a.  Christie,  S  Stark. 
64. 

'  lAlghom  «.  Gdlogan,  4  Taunt. 
330. 

*  Ck|»ham  tx  Goiogan,  3  Gamfib. 
388.  Sanderson  «•  Symens,  4 
Moore,  42. 
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SECTION  VI. 
VALUED  AND  OPEN  POLICIES. 

Valaed         ^  VALUED  policy  is  where  the  suhject  insured  is  estimated  at  a 
P^<7*  certain  sum,  which  is  inserted  in  the  policy,   as  liquidated 

damages ;  to  save  the  necessity  of  proving  the  value  in  case  of 
a  total  loss.    The  effect  of  a  valuation  is  to  fix  the  amount  of 
interest  in  the  same  manner  as  if  the  insurer  were  to  admit  it  at 
the  trial  *. 
Open  An  open  policy  is  where  the  amount  of  the  interest  insured  is 

^^^'  not  fixed  in  the  policy,  hut  is  left  to  be  ascertained  by  the  in- 
sured, in  case  of  a  total  loss.  When  a  power  is  given  to  the 
insured  of  declaring  the  value  of  the  subject  matter,  after  the 
policy  is  effected,  the  declaration  of  interest,  to  be  availablei 
must  be  communicated  to  the  underwriters,  or  some  one  on  their 
behalf,  before  intelligence  is  received  of  the  loss  ;  but  the  de- 
claration of  interest  is  not  a  condition  precedent,  and  if  none  is 
made,,  the  policy  is  then  open  instead  of  being  valued,  and  upon 
proof  of  interest  at  the  trial,  the  assured  will  be  entitled  to 
recover  *>. 

In  case  of  a  valued  policy,  the  general  rule  is,  that  if,  by  one 
of  the  perils  insured  against,  there  be  a  total  loss  of  the  subject 
matter  of  insurance,  the  insured  is  entitled  to  recover  the  whole 
sum  at  which  the  cargo  was  valued ;  but  where  a  partial  loss 
only  is  sustained,  as  if  part  only  of  the  cargo  be  on  board  at  the 
time  of  the  loss,  the  valuation  must  be  opened,  and  the  insured 
can  only  recover  a  proportionate  share  ^.  If  goods  are  fraud- 
ulently overvalued  in  a  policy  of  insurance,  with  intent  to  cheat 


A  TBlued  policy  of  inniranoe  is     wagering  policy,  and  void  under  19 
not  to  be  comidered  as  a  wagering     Geo.  II.  c.  37,  antg,  1133.  Mnrphy 


policy,  Lewis  «.  Rucker,  3  Burr.  «.  Bdl,  4  Bing.  567.  1M.&P.49S. 

1167,  unlets  it  dispenses  with  all  ^  Haiman  v.  Kingston,  3  Camfh. 

proof  of  interest ;  as  where  a  policy  150. 

stipulated  that  the  goods  insured  *  Forbes  o.  Aspinall,   13  JBatt, 

were  and  should  be  valued  at  five  323.     Forbes  o.  Cowie,  1  Campb. 

tierces  of  coffee  valued  at  27A  ptr  620.    Rickman  v,  Cantairs,  6  B.  & 

Heree^  say  1352.,   that  the  policy  Ad.  651.    2N.  &M.  563.    But  see 

ihottld  be  deemed  a  sufficient  proof  Montgomeiy  v,  Bggington,  3  T.  B* 

of  interest;    held,  that  it  was  a  362. 


SICVU.J  CONBTRnCTION  Of   P0UCIE9.  H^^ 

^  uoderwiittn,  the  contract  is  entirely  vitiated,  and  the  as- 
sured cumot  recover  even  for  the  value  actually  on  board  *. 


SECTION  VII. 

CONSTKUCTIOK  OF   POLICIES. 


Ib  the  constniction  of  covenants  the  following  observations  of 
adfidngaJBiied  judge  are  worthy  of  particular  attention ;  they 
cQBtaffl  every  thing  that  can  be  usefully  said  upon  the  subject. 
"  He  same  rule  of  construction,  which  applies  to  all  other  in- 
iiniiDeDts^  applies  equally  to  a  policy  of  assurance,  viz.,  that 
Jt  is  to  be  construed  according  to  its  sense  and  meaning,  as 
BoOetted  m  the  first  place  from  the  terms  used  in  it,  which 
tan»  are  to  be  understood  in  their  plain,  ordinary,  and  po- 
ps^ aeme,  unless   they  have  generally,  in  respect   to  the 
(object  matter,  as  by  the  known  usage  of  trade  or  the  like, 
K^Qired  a  peculiar  sense  distinct  from  the  popular  sense  of  the 
lane  words ;  or  unless  the  context  evidently  points  out  that 
^  most,  in  the  particular  instance,  and  in  order  to  effectuate 
k  oiDDediate  intention  of  the  parties  to  that  contract,  be  under- 
M  m  some  other  special  and  peculiar  sense.    The  only  dif- 
^lOtte  between  policies  of  assurance  and  other  instruments  in 
'^ic^cct  is,  that  the  greater  part  of  the  printed  language  of 
nRQ  bong  invariable  and  uniform,  has  acquired,  from  use  and 
Win,  a  known  and  definite  meaning,  and  that  the  words 
f^ded  in  writing,  subject  indeed  always  to  be  governed  in 
Kot  of  construction  by  the  language  and  terms  with  which 
^  aie  accompanied,  are  entitled  nevertheless,  if  there  should 
'  anj  reasonable  doubt  upon  the  sense  and  meaning  of  the 
^Cf  to  have  a  greater  effect  attributed  to  them  than  to  the 
iBted  words,  inasmuch  as  the  written  words  are  the  imme- 
tte  language  and  terms  selected  by  the  parties  for  the  expres- 
A  of  their  meaning,  and  the  printed  words  are  a  general 


'  Haigh  «.  De  La  Cour,  3  Cttnp.      Esp.  207. 

9*  And  jee  Amery  v.  Bogen,  1         **  See  ante,  613. 
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formula  adapted  eqnally  Co  their  casev  and  that  of  all  odier  con- 
tracting parties  upon  similar  oceasioiis  and  subjects."  ^ 

Proof  of  usage  is  inadmissible  to  vary  or  qualify  the  terms  of 
the  policy,  as  in  the  case  of  any  other  written  instrument  ^ ;  but 
parol  evidence  is  admissible  to  explain  doubtful  phrases  and 
mercantile  usage,  for  the  purpose  of  applying  the  instrument 
to  its  proper  subject  matter.  By  the  known  usuage  of  trade,  is 
meant  the  general  usage  of  the  whole  trade,  in  the  place  where 
the  policy  is  effected,  and  not  the  particular  usage  of  any  more 
limited  class  of  persons ;  therefore  the  usage  among  under- 
writers at  Lloyd's  Coffee-house,  will  not  conclude  persons  who 
are  not  in  the  habit  of  resorting  thither  for  the  purpose  of  ef- 
fecting insurances  «.  And  in  an  action  on  a  policy  on  a  voyage 
'*  at  or  from  the  port  or  ports  of  discharge  and  loading  in  India 
and  the  East  India  islands,"  evidence  was  admitted  to  show  that 
the  Mauritius  was  considered  in  mercantile  contracts  as  an  East 
India  island,  although  treated  by  geographers  as  an  Americaii 
island  ^. 

It  has  been  established  by  several  cases  *,  that  where  the 
policy  was  upon  goods  **  from  the  loading  thereof,"  either  at  a 
particular  place  or  in  blank,  upon  a  voyage  from  one  place  to 
another,  it  does  not  attach  upon  goods  previously  on  board ; 
but  this  being  a  strict  construction  has  been  relaxed,  where 
there  was  anything  upon  the  face  of  the  instrument  to  satisiy 
the  court  that  the  policy  was  intended  to  cover  goods  previously 
on  board.  Thus  where  the  policy  was  declared  to  be  "  in  con- 
tinuation of  others/'  which  were  upon  a  voyage  to  the  port 
from  which  the  risk  insured  began';  and  where  the  words 
used  were,  **  wheresoever,  &c.";  it  was  held,  that  the  insurance 


*  Per  Lord  Ellenhcrcugh^  C.  J., 
in  Robertson  o.  French,  4  East, 
13& 

^  Parkinson  v.  Collier,  Park.  470. 
Haines  o.  Knightly,  2  Salk.  444. 

"  Oabay  r.  Loyd,  3  B.  &  C.  793. 

^  Robertson  v.  Money,  R.  &  M, 
76.  Uhde  0.  Walters,  3  Campb. 
16.  But  the  conrt  of  Common 
Pleas  afterwards  decidad  that  the 


Mauritius  uras  not  an  East  India 
island.  Robertson  r.  Clark,  1  Bing> 
446. 

*  Robertson  v.  French,  4  Esst, 
130.  SpitU  o.  Woodman,  2  Taunt. 
410.  Homeyer  o.  Loshington,  15 
East,  46.  Lan^om  v.  Hardy,  4 
Taunt.  630. 

'  BeQ  «.  Hob«>n,  16  East,  240. 
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fUBOtcMifiiied  togoodi  pat  on  Voard  in  the  eoune  of  the 
?of age  iniurtd  ■.  **  The  question  in  policies  and  other  cases 
of  conttractioii  of  written  instruments  is,  not  what  was  the  in- 
tatkiaof  the  parties,  but  what  ill  the  meaning  of  the  words  they 

lire  used."  ^ 
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?AOE 

L  In liyperOstff  theses. 

1 fins 1168 

* ■*"— CBptnre  .•...•••••1158 


PAOB 

4.  Loss  by  arrests  and  deten- 
tion of  princes 1161 

6.  '  ■  ■  "■'  ■  barratry.    •«•••••«!  182 


h'^Lw  hy  periU  of  the  seaJ2  A  loss  in  insurance  signifies 
le  injary  sustained  by  the  insured,  in  consequence  of  the 
ii^mng  of  one  or  more  of  those  events  or  accidents  against 
fMch  the  insurer  has  undertaken  to  indemnify  him.  Those 
!Te&ts  or  perilSf  as  they  are  usually  denominated,  are  enume- 
ited  in  erery  policy ;  and  no  loss,  however  great,  can  be  within 
y  policy  unless  it  be  the  direct  or  immediate  consequence  of 
K  or  more  of  those  perils  ^.  We  shall  consider  separately 
vhof  the  perils,  or  causes  of  loss,  usually  insured  against. 

Losses  by  perils  of  the  sea,  are  those  which  are  necessarily 
iokntal  to  a  ship  engaged  in  a  sea  voyage,  that  is,  such  as 
>K  &om  stress  of  weather,  winds  and  waves,  lightning  and 
ttiixits,  rocks,  sands,  and  other  natural  causes. 

i  loss  occasioned  by  another  ship  running  down  the  ship  Ranning 
fBmi;  through  gross  negligence  or  running  foul  of  her,  is  a 
Ki  by  perils  of  the  sea  ^.  The  underwriters  on  a  policy  are 
^e  for  a  loss  arising  immediately  from  perils  of  the  sea, 
sh  as  the  winds  and  waves,  although  remotely,  from  the 
management  and  negligence  of  the  master  and  mariners'; 
where  a  ship  was  stranded  in  consequence  of  the  watch  fall- 
asleep. 

Gladstone  0.  Clay,  1  M.  &  &         ""  MarahaU,  418ft. 

^  Smith  «.  Soott,  4  Taunt.  138. 
Per  Lord   Hmmen,  C.  J.,  in     Boiler  v.  Fisher,  3  £sp.  87. 
rernig   the    judgment   of    the         *  Walker  v,  Maitland,  6  B.  &  A. 
t  in  RidoDSii  o.  Cantairs,  5  B.      171* 
d.S83. 
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So»  if  a  ship  be  wrecked  through  the  barratry  of  the  master  or 
mariners  K  So  where  a  government  transport  was  insured  for 
twelve  months,  during  which  she  was  ordered  into  a  dry  har- 
bour, the  bed  of  which  was  hard  and  uneven,  and  on  the  tide 
having  left  her,  she  received  damage  by  taking  the  ground ;  it  was 
held  to  be  a  loss  by  a  peril  of  the  sea  \  So  where  living  catde, 
warranted  *<free  from  mortality  and  jettison,"  were  killed  by  the 
rolling  of  the  ship  ^»  So  where  horses,  warranted  <*  free  from 
mortality,"  broke  down  the  partitions  between  them,  in  conse- 
quence of  a  storm,  and  by  kicking  bruised  each  other  so  much 
that  they  died ;  it  was  held  to  be  a  loss  by  perils  of  the  sea  ^. 
So  where  a  vessel  was  wrecked,  and  a  portion  of  the  goods  was 
saved,  but  never  came  into  the  possession  of  the  owners  ®.  So 
where  a  press-gang  seized  two  of  the  mariners  who  had  been 
dispatched  to  cast  off  a  rope,  while  the  ship  was  moving  from 
port  to  port  in  a  harbour,  and  the  vessel  in  consequence  ran 
ashore ;  it  was  held  to  be  a  loss  by  the  perils  of  the  sea ''.  So 
where  a  ship  was  stranded  and  lost,  and  while  she  lay  in  the 
sand  she  was  seized,  and  the  goods  were  confiscated ;  held  to 
be  a  loss  by  the  perils  of  the  sea  v. 
Sliip  m]s»-  A  ship  which  is  missing,  and  of  which  no  intelligence  has 
been  received  within  a  reasonable  time  after  sailing,  shall  be 
presumed  to  be  lost  by  foundering  at  sea  K  There  is  no  fixed 
rule  of  law  with  regard  to  the  time  after  which  a  missing  ship 
shall  be  reputed  to  be  lost ;  it  is  in  all  cases  a  question  of  pre- 
sumption, to  be  governed  by  the  circumstances  of  the  particular 
case  K  But  to  found  a  presumption  that  the  ship  was  lost  on  the 
voyage,  it  is  not  enough  to  prove  that  she  was  not  beard  of  in 
this  country  after  she  sailed,  without  calling  witnesses  from  her 
port  of  destination,  to  show  that  she  never  arrived  there  *^. 
Where,  in  assumpsit  on  a  policy  of  insurance  on  goods  by  a  cer- 

*  Heymano.  Parish,  2  Caxnpb.  149.     33& 
^  Fletdier  v.  Inglia,  2  B.  &  A.         ■  Hahn  «.  Corbett,  2  Bing.  205. 

316.  ^  Newby  o.  Read,  1   Park.  Ins. 

°  Lawrenoe  v.  Aberdeen,  6  B.  &  106. 

A.  109.  >  Hoastman  o.  Thornton,  Hole, 

«  Oabay  v.  Uoyd,  3  B.  &  a  79S.  242.    And  see  Marshall  to.  Parker, 

5  D.  &  R.  641.  2  Campb.  70. 

*  Bondrett  v.  Hentigg,  Holt,  149.  ^  Twemlow  r.  Oswin,  2  Campb. 
'  Hodgson  f^.  Maloohn,  2  N.  R,  85. 


ing, 
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uifl  ship,  it  was  proved  that  she  sailed  on  the  voyage  insured 
with  tiie  goods  on  board,  and  never  arrived  at  her  port  of 
destirudoQ ;  and  that  a  few  days  after  her  departure,  a  report 
ns  beard  at  the  pbce  whence  she  sailed,  that  the  ship  had 
&ofidered  at  sea,  hut  that  the  crew  were  saved ;  held,  that  this 
VIS  taffidedt  primd  facie  evidence  of  a  loss  by  perils  of  the 
ses,  and  that  the  plaintiff  was  not  bound  te  call  any  of  the 
oev,  or  to  show  that  he  was  unable  to  procure  their  attend- 
tBoe^  Where  a  loss  by  the  perils  of  the  sea  is  to  be  inferred, 
froodieihip  not  being  heard  of  after  her  sailing,  the  plaintiff 
most  prove,  that  when  she  left  the  port  of  outfit,  she  was  bound 
i^  tiie  voyage  insured.  For  this  purpose  the  convoy-bond, 
Bcotiooiiig  the  port  of  destination  in  the  common  form,  is  primd 
foaetfideaeeK 

But  if  the  loss  be  occasioned  by  some  extrinsic  or  collateral 
bee,  and  the  perils  of  the  sea  be  not  the  immediate,  but  the 
Kmote  cause  of  it,  the  insurer  will  not  be  liable,  as  for  a  loss 
^the  perils  of  the  sea,  though  it  may  happen  on  the  sea.  Thus,  Whilat 
vboe  a  sh^  was  blown  over  on  her  side  and  damaged,  while  _|^ 
ibe  was  in  the  graving  dock  for  the  purpose  of  repair ;  it  was 
Ud  Dot  to  be  a  loss  by  the  perils  of  the  sea,  though  the  insurer 
"^liable,  as  it  fell  within  the  general  words  of  the  policy  <^. 
^  where  a  ship  was  hove  down  for  repairs  on  a  beach  within 
^  tide-way,  and  much  bilged  in  consequence  of  the  shore, 
*^  tapported  it,  being  forced  away  by  the  tide ;  it  was  held 
^  tok  a  loss  by  the  perils  of  the  sea  ^,  So  a  loss  by  worms 
(vnts  eating  holes  in  the  ship,  is  not  a  loss  by  perils  of  the  sea  *. 
Qb  a  policy  upon  goods,  where  the  ship  was  disabled  from  pur- 
■iog  her -voyage  by  perils  of  the  sea,  and  obliged  to  put  into 
'ort  to  be  repaired,  the  master,  having  no  other  means  of 
KBing  money  to  defray  the  expenses  of  such  repairs,  sold  part 
f  the  goods,  and  applied  the  proceeds  in  payment  of  these 
tpeoses ;  held,  that  the  underwriter  was  not  answerable  for 


'  Koiter  .0.  Beed,  6  B.  &  C  19.  161. 

B-  &  R.  2.                                  '  ^  ThompMm    v.    Whitmore,     3 

^  Cohen  e.  Hinckley,  2  Campb.  Taunt.  228. 

(•  '  Rohl  0.  Par,  1  Eap.  446.    Hun- 

*  Phiflipt  «.  Barber,  6  B.  &  A.  ter  v.  Potto,  4  Campb.  203. 

OL.  U.  GO 
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the  loss  *.  So,  where  a  vessel  was  driven  by  tempestuotu  vea^ 
ther  into  a  foreign  port,  and  in  order  to  defray  die  expenses  ol 
repairing,  (without  which  she  could  not  have  proceeded  o&  bei 
voyage,)  the  captain  was  obliged  to  sell  part  of  the  cargo ;  held 
that  the  underwriters  were  not  liable  for  a  total  loss  by  perils  o 
the  sea  \  For  in  these  cases  the  perils  of  the  sea  were  not  tlM 
immediate  cause  of  the  loss,  the  sale  of  the  goods  was  rendem 
necessary,  not  by  the  perils  of  the  sea,  but  by  the  inability  o 
the  captain  to  find  money  in  any  other  way  to  repair  the  shi]^ 
Where  a  merchant  ship  was  fired  at  sea  by  a  British  ship  (^ 
war,  who  mistook  her  for  an  enemy,  and  the  goods  were  sunk  i 
held,  not  to  be  a  loss  by  the  perils  of  the  sea,  though  the  under 
writers  were  liable,  as  it  was  a  loss  within  the  policy  <^. 

• 

2. — Loss  by  Jire,']  Fire  is  one  of  the  perils  enumerated  in 
the  policy.  '*  If  the  vessel  or  goods  be  destroyed  by  fire,  t 
is  immaterial  whether  the  fire  is  occasioned  by  a  common  aod 
dent,  or  by  lightning,  or  by  an  act  done  in  duty  to  the  statt 
Nor  can  it  make  any  difference  whether  the  ship  was  tbv 
destroyed  by  third  persons,  subjects  of  the  king,  or  by  the  cap 
tain  and  crew,  acting  with  loyalty  and  good  faith.  Fire  is  stifi 
the  eausa  causani,  and  the  loss  within  the  perils  insuredagaiost''^ 
Therefore  where  the  captain  of  a  ship  insured  burned  ber  to 
prevent  her  falling  into  the  hands  of  the  enemy,  it  was  held  to 
be  a  loss  by  fire  within  the  meaning  of  the  policy  ^.  So  if  2 
ship  be  burned  through  the  negligence  of  the  master  and  \^ 
mariners  '.  But  if  goods  be  burned  in  consequence  of  hem 
put  on  board  in  bad  condition,  it  is  not  a  loss  by  fire  s. 


$.-^Loss  by  coftureJ^    A  kws  by  capture  occurs  when  a 
or  goods  are  taken  by  an  enemy,  in  open  war.     In  every  ctse 
of  capture,  the  insurer  is  answerable  to  the  extent  of  the  sun 


■  Powell  V.  Oadgeon,  5  M.  &  &         *  Per  Lord  BOtmbtmrngk,  C  J- 

431.  in  Gordon  e.  Rinningttm,  1  Caop^ 

^  Sargay  v.  Hobson,  3  D.  &  R.  133. 
192.    2  B.  &  C.  7-    4  Bing.  131.         «  Id. 
I  Y.  &  J.  347.  '  Bosk  r.  Royal  Exdiaiige  M- 

^  Gnlleo    o.    Butler,    4  Campb.  suranoe  Cknnpany,  2  B.  &  A.  73- 
289.    5  M.  &  S.  461.  '  Boyd  r.  Duboif,  3  Cm^  \^ 
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insured  for  the  loss  actually  sustained.  This  may  be  either 
total,  as  where  the  thing  insured  is  not  recovered  again ;  or 
partial,  as  where  the  ship  is  recaptured  or  restored  before  aban- 
donment ;  in  which  case  the  insurer  is  bound  to  pay  the  salvage, 
and  any  other  necessary  expense  which  may  have  been  incurred 
by  the  party  for  the  recovery  of  his  property  *. 

To  constitute  a  loss  by  capture,  it  is  not  necessary  that  the  What  oon- 
ship  should  be  condenmed,  or  carried  into  any  port  or  fleet  of  |^^  |^  ^. 
the  enemy  ^.     A  vessel  driven  on  an  enemy's  coast,  and  there  ^^"^ 
taken,  is  lost  by  captured    Proof  of  capture  by  collusion 
between  the  master  of  the  ship  and  the  commander  of  the  cap- 
turing ship,  will  support  an  averment  of  loss  either  by  capture 
or  barratry  ^. 

Every  insurance  on  alien  property  by  a  British  subject  must 
be  understood  with  this  implied  exception,  that  it  shall  not  ex- 
tend to  cover  any  loss  happening  during  the  existence  of  hos- 
tilities between  the  respective  countries  of  the  assured  and  the 
assurer  *.  Therefore,  an  insurance  effected  in  Great  Britain, 
on  a  French  ship,  previous  to  the  commencement  of  hostilities 
between  Great  Britain  and  France,  does  not  cover  a  loss  by 
British  capture  ^  Primd  faciei  a  capture  amounts  t6  a  total 
loss ;  and  if  the  captors  continue  to  hold  possession,  or  even 
though  a  recapture  takes  place,  if  the  ship  be  under  a  disability 
to  complete  her  voyage,  and  the  adventure  be  not  only  retarded 
but  destroyed,  the  underwriters  will  be  liable  for  a  total  loss 
if  notice  of  abandonment  be  given  when  necessary  «.  On  the 
other  hand,  when  a  recapture  takes  place,  and  the  ship  is  en- 
abled to  proceed  to  her  place  of  destination,  although  a  total 
loss  has  happened  as  far  as  regards  the  risk  insured,  yet  if 
that  loss  be  reduced  by  subsequent  circumstances,  the  insurer 
will  be  liable  for  a  partial  loss  only,  even  though  notice  of 

*  Manh.  495.  '  Furtado  r.  Rodgen,  3  B.  &  P. 
*"  Pa*  Lord  Mansfield,  C.  J.,  in      191.      Gamba  v.  Le  Mesurier,   4 

Go«8  V.  Withers,  2  Burr.  694.  East,  407* 

'  Green  v.  Efanalie,  Peake,  212.  <  Oon  o.  Withers,  2  Burr.  683. 

'  Arcangelo    o.     Thompson,     2  Milles    v.    Fletcher,     Doug.    219. 

Cimpb.  620.  Rotch  v.  Edie,  6  T.  R.  4 1 3.  Hughes 

*  Brandon  v,  Cnrling,  4  East,  on  Ins.  224.     M4ver  v.  Henderson, 
410.    1  Smith,  85.  4  M.  &  S.  576. 

G  G  2 
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abandonment  be  given ;  for  tbe  insured  can  only  recover  an 
indemnity  according  to  the  nature  of  his  case  at  the  time  of  die 
action  brought  *.  "  A  capture  is  an  event  which  may  or  may 
not  terminate  in  a  total  loss  ;  if  it  continue  and  terminate  in  a 
total  loss,  the  assured  will  be  entitled  to  his  full  indemnity ; 
but  if  the  capture  be  only  temporary,  and  the  loss  partial,  it 
would  be  against  the  spirit  as  well  as  the  letter  of  the  contract, 
to  hold  the  underwriter  bound  to  take  to  the  subject-matter  in- 
sured, and  to  allow  the  assured,  who  stipulates  only  for  an  in- 
demnity, to  come  upon  the  underwriter  for  the  whole  amount 
of  his  subscription,  while  the  subject-matter  insured  subsists  in 
perfect  safety."  ^ 

The  underwriters  are  liable  not  only  for  the  loss  strictly 
occasioned  by  the  capture  but  also  for  salvage,  and  other 
charges  fairly  and  bond  Jide  incurred  by  the  insured,  for  the 
preservation  of  his  property  ^  But  the  insur)ed  is  not  entided 
to  an  indemnity  in  respect  of  an  illegal  transaction.  Formerly, 
it  was  a  common  practice  to  agree  with  the  captors  for  ransom 
of  the  vessel,  and  insurers  were  held  liable  for  claims  arising 
from  such  agreements.  But  this  practice  having  been  found  to 
be  impolitic  and  inconvenient,  it  was  prohibited  by  statute, 
whereby  ransom  agreements  are  declared  to  be  void  ^. 
Eyidenoeof  A  sentence  of  condemnation  is  not  evidence  without  first 
capture.  proving  a  capture  •.  Lloyd's  books  are  evidence  of  a  capture ; 
but  not  of  notice  of  a  loss  to  any  person  in  particular,  but  may 
go„  coupled  with  other  evidence,  to  the  jury  ^  If  an  insured 
declare  upon  a  total  loss  by  capture,  and  after  proving  a  cap- 
ture show  a  recapture,  upon  which  proceedings  were  had  in  an 
Admiralty  Court,  he  cannot  recover  without  proving  the  pro- 
ceedings in  the  Admiralty  Court  under  seal,  though  he  only 


'  Hamilton  v.   Mendez,  2  Burr.  '  22  Geo.  III.  c.  25.  S30«0b  III. 

1198.      Bambridge  r.  Nelson,   10  c.  66.  is.  37,  38.    43  Geo.  IIL  c. 

East,  328.    PattetBon  v.  Ritchie,  4  160.  as.  34,  36.     See  Hardock  e. 

M.  &  S.   393.      Brotherstone   v.  Roekwood,  8  T.  R.  26a    Ffenonsv* 

Barber,  6  M.  &  S.  418.    Parsons  o.  Soott,  2  Taont.  363. 

Soott,  2  Taunt.  363.  *  Marshall  v.  Parker,  2  Campb- 

^  Per  Ba^^  J.,  in  6  M.  &  S.  69. 

423.  '  Abel  r.  Potts,  3  £s(i.  243. 

*  Berens  v.  Rucker,  1  Bl.  313. 
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dim  dieainoantof  the  loss  sustained  by  the  salvage  proceedings 
ffidale*. 


4.->Zaii  hy  arrests  and  detention  of  princes^  ^c]     By  the  What  oon- 
lenos  of  the  policy,  the  insurer  undertakes  to  indemnify  the  ]^^  ^^  „. 
iDsued  against  losses  occasioned  by  "  arrests  or  detainments  '^'t  or  dc- 
of  all  kings,  princes,  and  people  of  what  nation,  condition, 
or  qualitj  soever.*'    The  distinction  between  arrest  of  princes, 
and  apdire,  is  that  the  object  of  the  latter  is  a  prize,  and  that 
of  the  Ibnser,  detention,  with  a  design  to  restore  the  ship  or 
goods  detained,  or  pay  the  value  to  the  owner.     The  most  fre- 
qnefit  cattle  of  detention  is  an  embargo,  which  is  a  proclama- 
t»D  or  order  of  the  state  usually  issued  in  time  of  war,  pro- 
bimag  ships  departing   from  or  entering  into  the  ports  of 
^t  state  until  further  order  \     The  word  "  people,"  in  the 
policy,  means  the  governing  power  of  the  country  ;  therefore, 
^re  a  ship  was  seized  by  a  tumultuous  rabble,  who  com- 
pelled the  captain  to  sell  the  cargo  at  their  own  price,  which 
*3s  much  below  its  value ;  it  was  held,  that  the  insurer  was 
not  liable  as  for  a  loss  occasioned  "  by  arrests  and  detainments 
«f  the  people."  « 

Where  ships  were  seized  and  unladen  by  military  force 
^ctJDg  coder  the  orders  of  a  foreign  government,  then  at  peace 
*idi  this  country,  but  without  the  fault  of  the  insured ;  it  wks 
^,1  loss  by  detention  ^. 

A  policy  of  insurance  on  a  ship  and  stores  "  at  and  from  a 
pi^^*'  in  a  foreign  country,  in  the  common  form,  extends  to  an 
^nilttrgo  hud  on  by  the  government  of  that  country  in  the  load- 
>og  port ;  and  if  the  embargo  continue,  the  assured  may 
^>odon  and  recover  as  for  a  total  loss®.  So,  the  seizure 
^  a  British  vessel  by  one  of  his  Majesty's  ships  of  war, 
nder  an  apprehension  that  she  belonged  to  an  enemy,  is  a 
n&  within  this  branch  of  the  policy '.  It  is  no  answer  for 
^  underwriters  to  say  that  the  arrest  and  detention  were 


*  ThdhuMO  «.  Shedden,  3  N.  R.  '  MeDish  v.  Andraws,  15  East, 
8a  13. 

^  Manh.  d06— a  '  Rotdi  v.  Edie,  6  T.  R.  413. 

*  Nabitt  V,  Lushington,  4  T.  R.  '  Uagedorn  v.lVhitiDore,  1  Stark. 

t»  leo. 
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unjustifiable'^.  But  the  underwriters  are  not  Uable  for  a 
loss  occasioned  by  the  neglect  or  default  of  the  insured  him- 
self; as  where  a  ship  was  seized  as  forfeited  on  account  of 

• 

repeated  acts  of  barratry  by  the  mariners,  in  carrying  smuggled 
goods  on  board,  through  the  n^lect  of  the  owners ;  it  was  held, 
not  to  be  a  loss  within  the  policy  ^ ;  nor  will  the  underwriters 
be  liable  unless  the  loss  takes  place  within  the  period  embraced 
by  the  policy ;  as  in  the  case  of  a  policy  on  goods,  *'  until  dis- 
charged and  safely  landed,"  the  liability  of  the  insurers  is  dis- 
charged, when  the  goods  have  reached  their  port  of  destination 
and  are  lodged  in  the  government  warehouse  th^re,  although 
the  goods  are  afterwards  confiscated  by  the  government  ^, 

In  case  of  a  detention  of  a  neutral  ship  by  a  fcnreign  power, 
all  the  charges  consequent  thereon  must  be  borne  by  the  under- 
writer, though  such  detention  may  be  wrongful  <>.  If  a  suit  is 
commenced  in  a  foreign  port  against  the  captain  on  account 
of  smuggling,  whereby  the  ship  is  delayed,  there  being  no  suit 
against  the  ship;  it  is  not  a  detention  for  which  the  under- 
writers are  liable  *. 

To  support  an  averment  in  a  declaration  on  a  policy  of  in- 
surance on  goods,  that  the  ship  with  the  goods  on  board,  when 
at  A.  was  arrested  by  the  persons  exercising  the  jmwers  of 
government  there,  and  the  goods  were  then  and  there  by  the 
said  persons  seized,  detained,  and  confiscated,  it  is  enough  to 
show  that  the  goods  were  forcibly  taken  from  on  board  the  ship 
by  the  ofiScers  of  government,  and  never  delivered  to  the  con- 
signees, without  putting  in  any  sentence  of  condemnation '. 

What  con-        ^* — ^^'  by  barratry^]  The  term  barratry  is  derived  from  the 

l«»b" *      Italian  word  barratraref  to  cheat ;  it  includes,  in  general,  every 

baunatry.       species  of  fraud,  knavery,  or  criminal  misconduct  in  the  master 

or  mariners,  by  which  the  fireighters  or  owners  are  injured^; 


*  MuUett  V.  Shedden,  13  East,  *  Bradfoid  o.  Levy,  R.  &  M.  33J. 

304.  2  C.  &  P.  137. 

k  Ripon  V,  Cope,  1  Camp.  434.  '  Carnithen  r.   Gray,  3  Camp- 

^  Brown   v.  Carstairs,   3   Camp.  142.     15  East,  35. 

161.                                                '  ^  Per   Wiiiesy  C  J.,  in  LoAyer 

^  Saiouoa  v.   Juhusou,    1   Park.  v.  Offley,  1  T.  R.  259. 
Ins.  125. 
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as  by  running  away  with  the  ship,  sinking  or  deserting  her, 
embezaling  the  cargo,  smuggling,  running  the  ship  on  shore,  or 
any  other  offence  whereby  the  ship  or  the  cargo  may  be  sub- 
jected to  arrest,  detention,  loss,  or  forfeiture.  Barratry  can  only 
be  committed  against  the  owner  of  the  ship  and  against  his  con- 
sent. The  general  freighter  is  considered  owner  pro  hac  vice; 
therefore,  A.  being  the  owner  of  a  ship,  let  it  out  to  JB.  as 
freighter,  who  insured  it  for  the  voyage,  and  the  barratrous  act, 
whereby  the  vessel  was  lost,  was  committed  with  the  knowledge 
of  A, ;  held,  that  as  it  was  unknown  to  ^.,  he  might  recover 
against  the  underwriter  for  a  loss  by  barratry  K  So,  where  the 
owner  of  a  vessel,  frdly  laden  by  the  freighters,  colluded  with 
the  captaiB  to  run  her  on  shore ;  held,  that  this  amounted  to 
barratry,  although  by  the  terms  of  a  charterparty  entered  into 
between  such  owners  and  the  freighters,  the  former  was  en- 
titled to  put  goods  on  board  during  a  previous  part  of  the 
voyage  ^.  And  on  the  same  principle,  if  the  uMuranoe  be  made 
by  and  in  favour  of  the  ship-owner,  and  the  barratrous  act  is 
committed  with  the  privity  of  the  freighter^  the  underwriter 
is  not  discharged,  unless  he  can  shew  that  the  ship-owner  also 
was  privy  to  the  barratry  c. 

A  deviation,  if  fraudulent,  is  barratry;  but  if  done  through  the 
ignorance  of  the  captain,  or  from  any  other  motive  not  fraudulent, 
it  does  not  constitute  an  act  of  barratry,  though  it  avoids  the 
policy^.  Barratry  may  be  committed  even  by  dropping 
anchor  *,  or  dela3ring  the  voyage  for  a  fraudulent  or  criminal 
purpose'. 

If  a  captain,  contary  to  the  instructions  of  his  owner,  cruize 
for  and  take  a  prise,  and  the  vessel  be  afrerwards  lost  in  conse- 
quence of  it,  it  is  an  act  of  barratry,  upon  which  the  assured 


*  VftUljo  V.  Wheeler,  Cowp.  143.  of  acting  under  his  iiistructions  and 
^  Soares  ».  Thomtoin,  1  Moore,  carrying  them  into  effect,  does  not 

373.  amount  to  barratry."  Per  AhMt^C. 

*  Boaleflowerv.  Wikner, S.  N. P.  J.,  in  Bottomly  o.  BofU,  6  B.  &  C. 
963.  212. 

«  Phyn  tp.  Royal  Exchange  As-  *  Rom  v.  Hunter,  4  T.  R.  33. 

foranoe  Company,  7  T.R.  606.  '*A  '  Roaoow  v.   Corson,    8   Taunt. 


mere  mistake  by  the  captain,  or  a     684 
miiapprehention  as  to  the  best  mode 
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may  recover  against  the  underwriters,  although  the  captaio 
libelled  the  prize  for  the  benefit  of  the  owner  as  well  as  him- 
self*. 
To  oonsti-  It  is  not  essential  that  the  captain  should  derive  or  expect  to 
ntry  the  ^^^'i^^  ^  benefit  from  the  transaction,  in  order  that  it  may  con- 
act  must  be  gtitute  barratry,  if  the  act  be  illegal  and  done  without  the  con- 
done with.  ^  ®  . 
outtheoon.  sent  of  the  owner.  Where  the  master  sailed  out  of  port,  without 

own^  P^yi'^g  ^c  port  duties,  whereby  the  ship  was  forfeited ;  it  was 
held  to  be  barratry  ^.  So  where  the  master,  under  general  in- 
structions from  his  owners  to  make  the  best  purchases  with 
dispatch,  went  into  an  enemy's  port,  and  traded  there,  on  ac* 
count  of  which  illegal  traffic,  the  vessel  insured  was  seised  by 
a  king's  ship,  and  afterwards  condemned ;  it  was  held  to  be 
barratry,  although  it  did  not  appear  that  the  master  would  have 
been  benefited  by  the  act^  or  that  he  thereby  intended  anything 
else  than  to  make  the  cheapest  and  speediest  purchases  for 
his  employers  ^.  Where  prisoners  of  war  rose  in  the  ship  and 
confined  all  the  crew  except  one,  who  was  heard  on  the  deck 
in  conversation  with  them  ;  it  was  held,  to  be  evidence  of  bar- 
ratry to  go  to  the  jury  **. 

We  have  seen  that  the  underwriters  cannot  be  charged  with 
a  loss  through  barratry,  if  the  act  be  committed  with  the  con- 
sent of  the  owner  of  the  ship ;  it  is  fiirther  to  be  observed,  that 
if,  through  the  negligence  of  the  owner  of  a  ship  insured,  the 
mariners  barratrously  carry  smuggled  goods  on  board,  whereby 
the  ship  is  seized  as  forfeited,  the  underwriters  are  not  liable  for 
the  loss  ®.  An  allegation  of  loss  by  barratry  is  supported  by 
proof  that  it  happened  by  the  act  of  an  enemy  and  by  barratry 
jointly  f, 

A  count  on  a  policy  of  insurance  laying  the  loss  by  capture, 
is  sustained  by  evidence  that  the  ship  was  captured  by  a  pri- 
vateer ;  although  this  happened  from  a  collusion  between  the 
master  of  the  ship  and  the  commander  of  the  privateer,  and  the 


'  Mou  V.  Byron,  6  T.  R.  879.  *  Hncks  v.  Thornton,  Holt,  30. 

^  Knight  r.  Cambridge,  1  Stra.         *  Pipon  v.  Cope,  1  Camp.  434. 
581,  cited  8  £a«t,  135.  '  Tonlmiu  v.  Anderson,  1  Taunt. 

*  Earle  v.  Rowcroft,  8  JBast,  126.  227. 
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pbatif  migbt  have  recovered  under  a  count  laying  the  losa  by 

the  hamtay  of  die  master  «. 
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l-ToUil  losSf   within  the  meaning  of   the  policy,  is  either  Whatoon- 

*fcfl/or  constructive :  an  actual  total  loss  is  where  the  goods  Jct^tcS 

■swed  are,  before  they  arrive  at  their  place  of  destination,  ^<»» 

^er  absolutely  annihilated  by  the  perils  insured  against,  or, 

AoDgh  subsisting  in  species,  so  circumstancedj  that  it  is  out  of 

(k  power  of  the  insured  to  render  them  beneficially  available. 

^  There  hides  were  so  damaged  by  the   perils  of  the  sea 

Bit  a  process  of  fermentation  and  putrefaction  commenced, 

riierebj  their  total  destruction,  before  their  arrival  at  the  port 

f  destination,  became  inevitable,  but   before  the  destruction 

*38  consummated  the  master  of  the  vessel  sold  them  ;  the  Court 

'  Exchequer  Chamber  held,  that  it  was  an  actual  total  loss^ 

"K"  said  Lord  Abinger,  C.  B.,  in  delivering  the  judgment  of 

« court,  '*  goods  once  damaged  by  the  perils  of  the  sea^  and 

'CE^arily  landed  before  the  termination  of  th(  voyage,  are  by 

iaaOQ  of  that  damage  in  such  a  state,  though  the  skins  be  not 

^ly  destroyed,  that  they  cannot  with  safety  be  reshipped 

to  the  same  or  any  other  vessel ;  if  it  be  certain  that  before 

c  termination  of  the  original  voyage  the  species  itself  would 

Appear,  and  the  goods  assume  a  new  form,  losing  all  their 

Sinal  character ;   if,  though  imperishable,  they  are  in  the 

tds  of  strangers,  not  under  the  control  of  the  assured ;  if  by 

Arcaogdov. Thompson, 2Camp.  Pleas^  S.  C.    1  Bmg.  N.  C.  626, 

^  pott^  11679  where  it  was  held  to  be  a 

B«uz  e.  Salvador,   3  Bing.  N.  comiruoHve  total    loss.     Dyson    v. 

261}  (in  error,)  reversing  the  de-  Rowcroft,  3  B.  &  B.  474. 
OB  of  the  Court  of   Common 
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any  circumstance  over  which  he  has  no  control,  they  can  never, 
or  within  no  assignable  period  be  brought  to  their  original  des- 
tination ;  in  any  of  these  cases  the  circumstance  of  their  exist- 
ing in  species  at  that  forced  termination  of  the  risk  is  of  no  im- 
portance, the  loss  is  in  its  nature  total  to  him  who  has  no  means 
of  recovering  the  goods,  whether  his  inability  arises  from  their 
annihilation,  or  from  any  other  insuperable  obstacle."  *  There 
is  a  total  loss  of  the  ship,  if,  by  any  of  the  perils  insured 
against,  it  be  rendered  of  no  use  whatever,  though  it  be  not  en- 
tirely annihilated."  ^ 

Where,  by  means  within  the  reach  of  the  master,  a  ship  can 
be  treated  so  as  to  retain  the  character  of  a  ship,  he  cannot,  by 
selling  her,  even  honajidey  convert  the  average  into  a  total  loss, 
for  the  underwriters  are  entitled  to  have  those  means  used  on 
their  account  ^, 

%,—A  constructive  total  loss  is  where,  by  one  of  the  perils  in- 
sured against,  as  by  a  capture,  or  embargo,  or  by  the  vessel  be- 
ing deserted  by  the  crew  on  account  of  its  perilous  state,  the 
voyage  is  frustrated,  though  there  is  a  chance  of  the  recovery 
of  the  goods ;  or  where  the  goods,  though  existing  in  species, 
are  so  deteriorated  as  not  to  be  worth  the  expense  of  bringing 
them  to  their  destination ;  in  all  such  cases  the  insured  may 
entitle  himself  to  recover  as  for  a  total  loss,  by  giving  notice  of 
abandonment  to  the  insurer.  The  fair  inference  from  the  au- 
thorities is  that,  where  it  is  out  of  the  power  of  the  insured  or 
of  the  underwriter  to  procure  the  arrival  of  the  subject  matter 
insured,  in  species,  at  its  place  of  destination,  there  is  an  actual 
total  loss;  but  it  cannot  be  considered  an  actual  total  loss 
whilst  there  is  a  spesrecuperandif  or  possibility,  however  remote, 
of  the  thing  insured  arriving  in  its  form  and  species  at  its  des- 
tination. 

S, — Nature  and  operation  of  ahandonmenU']  The  distinction 
between  an  actual  and  constructive  total  loss  is,  tliat  in  the 


*  Per  Lord  Alingm'^   C.  B.,  3  Company,  5  M.  &  S.  465. 

Bing.  N.  C.  379.  •  Ganliner  v.  Salvador,  1  M.  & 

^  Per  Lord  BUanbwoughy  C.  J.,  Rob.  116. 
in  Cologan  r.    London  ABsnrance 


SEC.  IX.]  TOTAL    LOSS   AND    ABANDONMENT.  1167 

foimer  case  the  insured  is  entitled  to  recover  from  the  under- 
writer the  whole  sum  insured  without  abandoning ;  whereas,  in 
the  latter  case,  he  is  not  entitled  to  recover  as  for  a  total  loss, 
unless  he  abandons,  t.  e.  yields  up  to  the  insurer,  within  a  rea- 
sonable time  after  he  has  received  intelligence  of  the  accident,  all 
his  right  to  the  recovery  of  the  property  insured,  so  that  the 
underwriter  may  be  entitled  to  the  benefit  of  what  may  still  be 
of  any  value.  *'  It  has  prevailed  as  a  general  rule,"  said  When  aii 
Tindal,  C.  J.,  "  and  that  from  so  early  a  time  that  it  is  difficult  q^q^  |,  * 

to  find  a  case  in  the  books  in  which  it  is  not  taken  as  an  ad-  neoenuyto 

enable  the 
nutted  principle,  that  in  order  to  recover  for  a  constructive  insured  to 

total  loss  the  assured  must  first  abandon."*  It  is  an  es-  J*J|^7j/^ 
tablished  and  familiar  rule  of  insurance  law,  that  where  the 
thing  insured  subsists  in  species,  and  there  is  a  chance  of  its  re- 
covery, in  order  to  make  it  a  total  loss  there  must  be  an  aban- 
donment ^.  On  the  other  hand,  Mr.  Justice  Bayley  says,  "  I 
take  the  legal  principle  to  be  this ;  if  by  means  of  any  of  the 
perils  insured  against,  the  ship  ceases  to  retain  that  character 
and  becomes  a  wreck,  that  is  a  total  loss,  and  the  master  may 
sell  her,  and  the  assured  may  recover  for  a  total  loss  without 
giving  any  notice  of  abandonment."  ^  "  Cambridge  v.  Anderton, 
is  an  express  decision,  that  when  the  subject  matter  insured  has 
by  a  peril  of  the  sea  lost  its  form  and  species,  where  a  ship,  for 
example,  has  become  a  wreck,  or  a  mere  congeries  of  planks, 
and  has  been  bond  fide  sold  in  that  state  for  a  sum  of  money, 
the  assured  may  recover  a  total  loss  without  abandonment; 
and  when  such  a  sale  is  justified  by  necessity,  the  net  proceeds 
becomes  money  had  and  received  to  the  use  of  the  underwriter 
upon  payment  by  him  of  the  total  loss."  ^ 

It  is  observable,  that  abandonment  is  only  necessary  to  render 
a  constructive  loss  an  actual  total  loss ;  and  that  it  is  not  in- 
cumbent on  the  insured  to  abandon  in  such  a  case ;  he  may 


'  *  Per  Tmdalj  C  J.,  in  Roux  r.  cites  Read  v,  Bonham,  3  B.  &  B. 

Salyador,  1   Hodges,  53.    1  Bing.  147,  as  an  authority  for  this  po- 

N.  C  626.  lition.  And  see  Mullett  r.  Shedden, 

^  Per  Lord  Ettenborough^  C.  J.,  13  East,  304,  to  the  lame  effect, 

in  Tuno  u.  Edwards,  12  East,  491.  ^  Per  Lord  Abenger^  C  B.,  in 

'  Per  Baifley^  J.,  in  Cambridge  Rous  o.  Salvador,  3  Bing.  N.  C. 

V,  Anderton,  2  B.  &  C.  693,  who  288. 
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run  the  chance  of  any  advantage  that  may  result  to  him  beyo 
the  value  insured,  but  he  must  also  abide  the  risk  of  the  ani 
of  the  thing  insured  in  such  a  state  as  to  entitle  him  to  no  ru 
than  a  partial  loss.  If  in  the  event  the  loss  becomes  absolo 
the  underwriter  is  liable  for  a  total  loss.  Where  there  ii 
abandonment,  the  risk  is  thrown  on  the  underwriters.  Wh 
there  is  no  abandonment,  the  party  takes  his  chance  of  recoT< 
ing  according  to  his  actual  loss  ^  A  few  instances  ^11  illi 
trate  the  positions  here  laid  down. 

Where  a  ship  was  so  much  damaged  by  perils  of  tlie  i 
that  in  order  to  render  her  seaworthy  it  would  cost  more  to 
pair  her  than  she  would  be  afterwards  worth,  and  the  cape 
sold  her  to  a  purchaser  who  partially  repaired  her,  and  sent  1 
upon  a  voyage,  which  she  never  completed  in  consequence 
her  infirmity  ;  held,  that  the  assured  were  entitled  to  recover 
for  a  total  loss  without  giving  notice  of  abandonment  ^ 

Where  a  ship  loaded  with  saltpetre  was  seized  at  the  Cape 
Good  Hope  on  her  voyage  to  America,  and  the  cargo  a 
demned,  unshipped,  and  sold  by  order  of  the  Court  of  Adi 
ralty  there,  whose  sentence  was  afterwards  reversed  on  app 
here,  and  the  property  ordered  to  be  restored,  or  its  ?alue  f4 
to  the  owner,  though  upon  payment  of  the  captor^s  costs;  i 
court  held,  that  the  assured  might  recover  as  for  a  total  M 
without  notice  of  abandonment ;  the  thing  insured  beiog  vM 
lost  to  the  owner  by  the  unshipping  and  sale  of  the  comnioq 
at  the  Cape,  under  the  order  of  the  court  there  ^  So,  wkn 
ship  was  so  shattered  in  a  storm,  that  it  was  found,  on  surre 
that  the  expenses  of  repairing  her  would  fiur  exceed  her  ongQ 
value,  and  the  captain  sold  her  bond  Juk  for  the  benefit  of 
concerned ;  and  the  purchaser  shortly  afterwards  broke  k 
up ;  it  was  held,  to  be  a  total  loss  without  notice  of  zhum 
ment^. 


*  15  East,  16.  3  Bing.  N.  a  304,  and  lee  QoUflnid  r.  GSbt^ 
287.  Davey  v.  Milford,  16  East,  Taunt.  803.  Bondrett  »  BtiHK 
659.  Holt,  149. 

^  Cambridge  r.  Anderton,  2  B.  &  ^  Robertson  r.  Clark,  8  Mo^ 

C.  801.     4  D.&R.  203.    Roux  r.  622.     1  Bing.  445.    Oatn  r-  ^^ 

Salvador,  ants,  1165.  Royal    Exchange  Awm«  C*« 

*  Mullett  V,  Shedden,   13  East,  |»ny,  6  Taont.  68. 
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An  abandonmeiit  will  not  have  the  effect  of  converting  a  par-  Aooeptanoo 
tial  loss  into  a  total  loss ;  but  if  there  be  a  total  loM  by  one  abandon- 
of  the  perils  insured  against,  an  abandonment  will  entitle  the  ™^^ 

« 

mmr  to  recoyer  as  for  a  total  loss,  though  the  property  be 
ifierwards  restored,  if  the  insured  accede  to  the  abandonment 
Bot  if  the  insurer  does  no  act  which  implies  an  acceptance  of 
the  abandooinent,  and  there  be  a  restoration  of  the  goods  before 
tb  setion  be  brought,  the  insured  can  only  recover  for  the 
WxdloaaK 

If  a  ship  be  captured,  and  the  insured  abandons  before  he 
^  Knoa  to  believe  that  events  have  changed  the  nature  of 
i^  Joss,  he  can  recover  as  for  a  total  loss,  though  there  be  a 
niiseqQent  restitution  of  the  goods,  if  it  be  attended  with  such 
flrconotances  as  to  frustrate  the  voyage,  or  to  render  the  pro- 
NOitiiHi  of  it  a  matter  of  doubtful  policy  K  Where  a  vessel 
■^  placed  in  so  much  danger  by  the  perils  of  the  sea  that  the 
(Kff  deserted  her  in  order  to  save  their  lives,  and  the  owner  of 
k  goods  insured  thereupon  gave  notice  of  abandonment ;  a 
(«  days  afterwards  some  fishermen  found  the  vessel,  towed 
kr  into  port,  and  repaired  her ;  but  the  goods  were  so  da* 
■>ged  that  they  were  not  worth  the  expense  of  forwarding 
t^  to  the  place  of  their  destination ;  it  was  held,  that  the 
feBured  was  entitled  to  recover  as  for  a  total  loss  ^.  So,  if  the 
^be  prevented  from  proceeding,  and  no  other  ship  can  be  found 
^  carry  the  cargo  to  the  port  of  destination,  whereby  the 
^PHt  is  entirely  lost,  the  insured  may  abandon  ^. 


'Bntiienton9.Baxber,  6M.&& 
^M  U70.  M'CarUMy  v.  Abd, 
tlK  388.  Hamflton  v.  Mendes,  2 
^•119&  Bainbridge  e.  NdaOD, 
^E«l,S29.  Where  there  was  a 
^  l7captare,  inteIHgenoe  of  whidi 
^'Mned,  and  an  jhnnj^mon^ 
^  uid  a  lecqitaje  took  place  be- 
^  the  Dotiee  of  abandomnent  was 
9^  bat  there  was  no  inteUigenoe 
**^«d  of  toch  recapture  until 
^  BOBie  steps  had  been  taken  by 
'heunderwriten;  held,  to  amount 
^^  aeeejrtanoeof  the  abandonment 
Wthcnu    SB:iith   v,  Robertson,  2 


Dow.  474 

^  M^Ter  V.  Henderson,  4  M.  & 
S.  576.  Cologan  v.  London  Assur- 
ance Company,  6  M.  &  8.  447* 
FaOmer  v.  Ritchie,  2  M.  &  S.  290. 
Barker  r.  Bkkes,  9  East,  288.  Goes 
r.  Williams,  2  Burr.  683.  Hudson 
V.  Harrison,  3  B.&B.  97*  6  Moore, 
29& 

^  Parry  «.  Aberdeen,  9  B.  &  C 
411.  Holdsworth  v.  Wyse,  7  B.  & 
C.  794. 

^  Manning  v.  Newnham,  Park. 
260.  Anderson  v.  Royal  Exchange 
Assurance  Company,  7  East,  42. 
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Nodooof 
abandon- 
iiient. 


The  barratry  of  the  master  is  a  ground  of  abandonment  as 
for  a  total  loss,  though  the  goods  ultimately  reach  their  desd* 
nation  through  the  agency  of  strangers  to  the  assured  *. 

Notice  of  abandonment  is  necessary  though  the  ship  and  cargo 
be  sold  and  converted  into  money  before  notice  of  the  loss  had 
been  received^.  But  where,  on  an  insurance  on  ship  firom  Rio 
de  Janeiro  to  Liverpool,  she  was  captured,  and  afterwards  re- 
captured ;  but  in  the  interval,  the  assured  having  received  in- 
telligence of  the  capture,  gave  notice  of  abandonment ;  and 
after  the  recapture  the  ship  arrived  at  Liverpool,  having  sus- 
tained a  partial  damage ;  held,  in  an  action  brought  to  recover 
a  total  loss,  that  the  assured  could  only  recover  as  for  a  partial 
loss  ;  for  the  abandonment  did  not  preclude  the  insured  from 
resuming  all  his  rights  de  integro  in  the  ship,  as  the  goods 
were  restored  before  action  brought  ^. 


The  in. 
sored  can 
abandon 
only  in 
of  a  total 
loss. 


4. —  When  abandonment  will  not  avaiL'}  The  insured  can 
not  by  abandonment  convert  a  partial  loss  into  a  total  loss ;  be 
can  only  abandon  in  case  of  a  total  loss  ;  if  either  the  ship  or 
the  voyage  be  lost,  that  is  a  total  loss  ^.  Where  the  jury  found 
that  the  damage  did  not  exceed  48/.  per  ceni,^  it  was  held  not 


*  Dixon  V,  Reid,  1  D.  &  R.  207. 
S.  a  6  B.  &  A.  f6^. 
^  Hodgson   0.  Blakiston,   Park. 

172. 

"  Brotherston  v.  Barber,  5  M.  & 
a  418.  See  Underwood  v.  Robert- 
son, 4  Camp.  138.  An  insoranoe 
was  effected  on  goods  on  board  a 
ship  consigned  to  Baenos  Ayres. 
The  ship,  with  the  cargo,  was  ca|^ 
tared  by  the  Brasilian  goverxunent, 
and  condemned  for  an  attempted 
breach  of  blockade.  Notice  of  the 
capture  was  given  by  the  insaied  to 
the  underwriten,  and  an  offer  was 
made  by  the  insured  to  abandon. 
The  underwriten  declined  the  offer 
of  abandonment ;  and,  after  some 
negotiation,  it  was  arranged  that, 
on  payment  by  the  underwriters  of 
361.  per  cent,  on  the  sum  insured, 
the  policy  should  be  deiivered  up  to 


be  cancelled.  The  per  oentage  wis 
accordingly  paid,  and  the  policy  csn- 
oelled.  Some  years  afterwards,  in 
pursuance  of  a  convention  between 
Great  Britain  and  the  Brasilian  go- 
vernment, the  goods  were  ord<^ 
by  the  latter  government  to  be  re- 
stored to  the  owners,  and  compens- 
ation to  be  made.  A  claim  wss 
made  by  the  underwriters  to  the 
whole  or  a  part  of  the  sum  awarded 
for  compensation;  but  held,  tfast 
the  underwriters  having  dedined  tbe 
offer  of  abandonment,  the  payment 
of  the  361.  per  cent,  was  a  compro- 
mise of  their  liability  under  the  po- 
licy, and  that  they  were  not  entitled 
to  any  portion  of  the  sum  awarded 
for  oompensation.  Broolu  v.  Msc 
Donnell,  1  Y.  &  Col.  502. 

^  P€r  Btiiigrj  J.,   in  Caselet  r. 
St.  Barbe,  1  T.  R.  191. 
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to  be  such  a  loss  as  entitled  the  insored  to  abandon  *.  So,  it 
has  been  held,  that  the  mere  retardation  of  the  voyage,  the 
goods  iosiired  not  being  of  a  perishable  nature  or  materially 
iBJaiedi  trv  not  a  tubject  of  abandonment  \ 

The  desertioD  of  a  crew  does  not  of  itself  constitute  a  total 

loss,  DOT  ean  the  insured  abandon  so  as  to  make  it  a  total  loss, 

vaiess  he  has  exerted  himself  to  the  utmost  in  his  power  to 

{■RTent  the  necessity  of  it.     Therefore  where  a  ship  received 

cooadenUe  damage  from  tempestuous  weather,  and  the  crew, 

nmpliielj  exhausted,  deserted  the  ship  on  the  high  seas  for  the 

loere  jxeiervation  of  their  lives,  and  the  ship  was  then  taken 

posKsaoQ  of  by  a  fresh  crew,  who  succeeded  in  conducting 

ktsaMj  mto  port ;   held,  that  the  ship  having  been  sold  under 

(ke  decree  of  the  Admiralty  Court  to  pay  the  salvage,  and  it 

flot  appearing  that  the  assured  had  taken  any  means  to  prevent 

nch  sale,  that  they  had  no  right  to  abandon,  and  there  was  no 

more  than  a  partial  loss,  for  there  was  not  a  total  loss  before  the 

ule,  and  the  insured  did  not  exert  themselves  to  prevent  it  ^, 

Vbere  freight  was  insured  from  A.  to  B, ;  the  ship  sailed,  but 

*i5  obl^ed  to  put  back  from  stress  of  weather,  when  she  was 

fand  to  be  incapable  of  complete  repair,  and  the  cargo  was 

Kcordiogly  unloaded,  and  the  ship  sold.     In  an  action  on  the 

^%  for  a  total  loss ;  held,  1st,  that  there^was  no  necessity 

kao  abandonment  of  the  freight;  and,  2dly,  that  the  insured 

«to  bound  to  use  all  reasonable  endeavours  to  repair  the  ship, 

*^  6  to  have  carried  the  cargo,  or  part  of  it,  which  would  have 

V*^  as  a  salvage  ^. 

^Htere  the  ship  was  wrecked,  but  the  goods  were  brought  on 
ih^e,  though  in  a  very  damaged  state,  so  that  they  became  un- 
stable to  the  assured;  held  that  the  underwriters  on  the 
(Mds,  who  were  freed  by  the  policy  from  the  particular  ave- 
^)  could  not  be  made  liable  as  for  a  total  loss  by  a  notice  of 


*  id,  <"  Thornley  v.  Hebaon,  2  B.  &  A. 

^  Qont  V,  the  Royal  Exchange  613. 

^•onnce,  5  M.  &  S.  47*     Ander-  '  ^  Green  o.  Boyal  Eichange  As- 

^  ^  Wailtt,  8  M.  &  S.  240.    Par-  sunmoe  Company,  1  Manh.   44?. 

i«r.Soott,2Tannt.363.  .  6  Taunt.  68. 
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abandonment  *.  An  abandonment  offered  to  be  nude  by  the  ^ 
sured  to  the  underwriter,  upon  intelligence  broi^ht  of  ih 
capture  of  the  goods  insured,  which  the  underwriter  refilled 
accept,  was  held  not  to  entitle  the  assured  to  recover  as  for 
total  loss,  where  before  action  brought  the  goods  were  n 
captured  and  arrived  at  the  place  of  destination,  by  which 
partial  loss  only  was  sustained ;  for  the  assured  can  onl?  n 
cover  an  indemnity  for  such  loss  as  he  has  sustained  at  the  tin 
of  action  brought  \ 

If,  in  a  case  of  insurance  upon  goods  consigned  to  a  particnl 
port,  on  the  arrival  of  the  ship  there,  it  is  found  to  be  in  d 
hands  of  an  enemy ;  that  circumstance  does  not  warrant  the  t 
sured  to  abandon  ®. 


When  no- 
tice of 
abandon- 
ment 
should  be 
given. 


S.'— Notice  ofabandonmtentJ]  In  order  that  an  abandonment m 
be  operative,  notice  thereof  must  be  given  within  a  reasonib 
time  ^.  Notice  given  five  days  after  the  insured  bad  receipt 
intelligence  of  the  loss,  was  held  to  be  too  late  ^  So,  whm 
blockade  of  Havre  (the  harbour  in  which  the  ship  lav)  «: 
announced  in  this  country  on  the  6th  of  September,  and  nod< 
of  abandonment  was  given  on  the  14th  of  October ;  it  washej 
to  be  out  of  time  '.  So,  where  the  vessel  arrived  at  the  port* 
Kinsale  on  the  24th  November;  on  the  14th  December  s  »^ 
cond  survey  was  had,  when  it  was  found  that  the  expenses  oft} 
repairs  would  exceed  the  value  of  the  ship ;  held,  that  Dot>> 
of  abandonment  to  the  insurers  in  London  on  the  6th  Janoar 
was  too  late  ?. 

But  where  the  captain  of  a  vessel,  which  had  been  damip 
by  stormy  weather,  arrived  in  London  on  the  25th  of  Apri 
where  his  owners  resided ;  and  the  latter  received  the  ship 
papers  on  the  3d  of  May  following^  and  the  broker  who  e&cu 


*  Thompeon  r.  Royal  KycJiimge 
Aseoianoe  Company,  16  £ast,  214. 

^  Patterson  o.  Ritchie,  4  M.  &  S. 
393. 

*^  Imbbock  V.  Rowcroft,  5  Esp.  60. 

<*  AUwood  0.  Henekell,  Park,  280. 
MitcheU  V.  Edie,  1  T.  R.  608. 


*  Honte.  Royal  InsusooeOv 
pany,  6  M.  &  8.  47- 

'  Barker  v.  Blakei,  9  Etftt  ^ 
See  Kelly  «.  Walton,  2  Cta^  1^ 
Anderson  «.  Royal  Bzehan^  A«b 
ance  Company,  7  East,  38. 

>  Aldridge  v.  B^  1  Stark.  1^1 
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the  policy  gife  verbal  notice  of  abandonment  to  tbe  under* 
vriten  00  tbe  5tb ;  beU,  that  such  notice  was  given  in  due 

tine*. 


t—Ejftct  of  abtmdimmaU.']  After  an  abandonment  has 
^  .nade  and  the  insurer  has  acceded  to  it,  both  parties  are 
^Mndlyj  it ;  the  underwriters  from  that  time  stand  in  the  pbce 
of  Ae  owner  in  respect  of  the  goods  \  Underwriters  who  in- 
tend to  resist  an  abandonment  should  do  so  within  a  reasonable 
toe;  to  aoqniescenee  for  two  months  without  rejecting  the 
MttCf  ^  been  held  to  amount  to  an  acceptance  of  the  aban- 
^nmi^.  An  abandonment  to  the  underwriters  dn  a  ship, 
^ouSen  freight  earned  subsequently  to  such  abandonment,  as 
fflddent  to  the  ship :  therefore,  where  there  had  been  two  sepa- 
i!to  intonaees  on  a  general  seeking  ship,  the  one  on  the  ship,  the 
other  on  freight,  and  the  ship  and  freight  were  abandoned  to  the 
mpective  underwriters,  each  of  whom  paid  a  total  loss ;  and  the 
*c^  was  captured  and  recaptured,  and  ultimately  performed 
Wr  rojage,  and  earned  freight ;  held,  that  the  underwriters  on 
^  ibip,  under  the  abandonment  of  the  ship  to  them,  were  en- 
<ttU  to  such  freight  \ 


SECTION  X. 

STRAKDIRO. 

^  muKDiHO  takes  place  when  the  ship,  being  driven  by  the  What  oon- 
*ttd  or  sea,  and  taking  the  ground,  remains  stationary  for  g|„miiiM. 
tiNne  tine ;  but  the  occurrence  must  be  the  result  of  some 
*ccideiital  circumstance,  not  necessarily  incident  to  the  ordinary 
eoone  of  navigation.  "  The  general  principle  to  be  collected 
from  the  authorities,  is,  that  where  a  vessel  takes  the  groimd 
in  the  ordinary  and  usual  course  of  navigation  and  manage- 

*  Rttd  t.  Bon]iam,6  Moore,  907-  *  Hudaon  v.  Hairiion,  3  R  &  B. 

)B.fcB.U7.    See  Gcmono.  Royal  97.    6  Moore,  28& 

^^ABkCompmy,  6  Taunt.  383.  '  Davidaon  v.  Case,  in  Error,  5 

2M«ih.88.  Moore,  116.     8  Prioe,  542.    2  B. 

^  Snuth  V.  Robertson,    2  Dow.  &   B.  379.    5  M.  &  S.  79.     See 

^4.  BaiiilMridgeo.  Nelson,  10  East,  Barclay  r.  Sterling,  6  M.  ft  S.  6. 

^  Thompson  v.  Rowcroft,  4  East,  34. 
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ment  in  a  tide  river  and  faarboury  npoo  die  ebbiag  of  die  tide,j 
or  from  natural  driftuig  of  water,  so  diat  she  may  float  again 
upon  the  flow  of  the  tide,  or  increase  of  the  water,  such  an 
event  shall  not  be  considered  a  stranding  within  the  senae  in 
die  memorandum.  But  where  the  grooiid  is  taken  under  any 
extraordinary  circumstance  of  time  or  piaoe^  by  reason  of  some 
unusual  or  accidental  occurrence,  audi  an  event  shall  be  eoD* 
sidered  a  stranding."  *  <<  Where,"  said  TamUoM,  J.,  "  tlMJ 
event  happens  in  the  ordinary  course  of  navigatioB,  from  the 
regular  flux  and  reflux  of  the  tide,  without  any  external  foree  oi 
violence,  it  is  not  a  stranding ;  but  where  it  arises  from  accident, 
and  out  of  the  common  course,  it  is."  ^  A  mere  instantaDeom 
stopping,  as  striking  upon  a  rock,  and  remaining  there  for  a  mi- 
nute and  a  half,  does  not  constitute  a  strandaqg  ^.  But  if  a  shid 
strike  upon  a  rock  and  remain  there  twelve  or  flfteen  nwiutei, 
it  is  a  stranding  within  the  meaning  of  the  policy  ^. 

Running  on  some  piles  four  feet  under  water,  erected  in  ^ 
river  about  nine  feet  from  shore^  for  the  purpose  of  keepiif 
up  the  banks,  and  lying  on  such  piles  till  they  were  cot  awaj, 
was  held  to  be  a  stranding  *•  So  where  on  the  voyage  tbe 
ship  was  driven  by  stress  of  weather  into  a  harbour,  at  tfe 
mouth  of  which  she  struck  upaa  an  anchor,  and  was  in  danger 
of  sinking ;  to  prevent  which,  she  was  warped  higher  up  ini 
the  harbour,  where  she  took  the  ground,  and  remained  &st  half' 
an  hour ;  held,  that  the  ship  was  stranded  within  the  meaning 
of  the  policy '.  So  where  a  ship  was  moored  alongside  aqnay,  in  tlx 
usual  place  for  ships  of  her  burthen,  and  it  became  necessaij,  in 
addition  to  the  usual  moorings,  to  fasten  her  by  tackle  to  posu 
on  the  shore,  to  prevent  her  from  falling  over  when  the  tide 
left  her ;  and  the  rope,  with  which  she  was  so  fastened,  no< 
being  of  sufficient  strength,  broke,  and  the  ship  fell  over  oo 
her  side,  and  was  thereby  stove  in  and  gready  injured;  beki, 
that  this  was  a  stranding  within  the  meaning  of  that  word  in 


"  Per  Lord  TmUerdm,  C.  J.,  in  '  Btka  tK  Tovxy,  1  8uiiE.4l& 

WeUa  «.  Hopwood,  3  B.  &  Ad.  34.  *  Dobaon  r.  Loodoa  Amoimv 

^  Id,  22.  Company,  Park,  77-    Km9m,im^ 

'  M'Doogall  o.  Royal  Szchange  Bohon  v.  Dobioii,  Maiih.23J. 

Compaoy,4M.  &S.  503.    4Camp.  '  Bwnnr  «.  Bell,  7  B.  &  I- 24^ 

288.  4  B.  &  C.  786. 
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die  jniirf,  and  tfatt  tiie  underwrites  were  liable  far  a  partial 
k)s,altboagh  the  straodiiig  might  have  been  occasioned  re- 
isoldf  bj  die  negtigenee  of  the  crew,  in  not  providing  a  rope 
of  nffident  strength  to  Iksten  the  vessel  to  the  shore  *. 

Where  s  vessel  arrived  in  a  tide  harbour,  and  proceeded  to 

Marge  her  cargo  at  the  side  of  the  quay,  which  could  be 

to  at  Ugh  water  only,  and  could  not  be  completed  in  one  tide ; 

atlafint  low  tide  she  grounded  on  the  mud,  on  a  subsequent  ebb, 

tkeiopejbj  whidi  her  head  was  moored  to  die  opposite  side, 

stretdid,  and  the  wind  Mowing  from  the  east  at  the  same 

tioe,siiedid  not  ground  on  the  mud,  which  it  was  intended  she 

ibald  do,  but  her  forepart  got  on  a  bank  of  stones  and  sand 

>etr  to  the  quay,  where  she  was  stranded,  and  some  damage 

(he  to  the  cargo,  but  none  to  the  vessel ;  held,  Parker  J., 

^utadenU,  to  be  a  stranding  ^.    But  where  upon  the  ebbing  of 

tbe  tide  m  a  tide  harbour,  the  vessel  took  the  ground  in  the 

fhee  vbere  it  was  intended  she  should,  and  in  so  doing  struck 

iffkat  some  hard  substance,  by  which  two  holes  were  made  in 

kr  bottom,  and  the  cargo  damaged ;  held,  not  to  be  a  strand- 


We  iuTe  seen  that  under  the  common  memorandum  the  un- 
^trvTJter  is  liable  for  partial  losses  if  the  ship  be  stranded, 
*iKther  it  arises  from  the  stranding,  or  any  other  peril  insured 
<|&st'.  To  render  the  underwriters  liable  for  a  loss  by  strand- 
%  it  must  take  place  after  the  adventure  has  commenced  and 
k^  it  has  terminated.  Therefore,  where  hides  were  insured, 
*fee  from  particular  average  unless  the  ship  be  stranded,"  and 
A  tfae  course  of  a  voyage  the  hides  were  so  much  damaged  by 
^  salt  water  that  they  were  necessarily  sold,  after  which  the 
^proceeded  on  her  voyage  homewards,  and  was  stranded; 
^  *as  held,  that  the  rights  of  the  parties  were  fixed  and  deter- 
Bis^  at  the  time  of  the  sale,  and  that  the  subsequent  strand- 


'  BiaiMip  t.  Paatbnd,  7  B.  &  C  90. 

97'  1M.&IL49.    SeeRaynerv.  *  Kingiiford  v.  Marshal,  8  Bing. 

I<xl>umd,  5  a  &  A.  226.      Car-  45&    1  M.  ftSoott,  667. 

>te  9.  Sjdcbottan,  4M.  &  S.  *  AmU,  1147.     8ea  GantiUoii  v. 

I  Uansf.  Edannda,  1  B.  &  B.  London  Aaaaraaoe  Company,  3  Ban*. 

tt.  4MMm,ia.  1663. 


^  WcUs  V  Hopwood,  3  B.  &  Ad. 


H  H  !S 


1176  INSURANCE.  [CHAF.  Xfl 

ing  could  not  affect  the  nature  of  the  loss,  for  the  policy  wi 
at  an  end  before  the  stranding  took  phice  K 

Where  the  policy  was  upon  goods,  '^indudin^  risk  of  en 
to  and  from  the  ship/'  on  linseed  oil  cakes,  "  free  of  particuL 
average,  unless  general,  or  the  ship  was  stranded ; "  the  cib 
were  put  on  board  a  lighter  to  be  landed  at  their  destinauo 
and  the  lighter  stranded  and  sank,  whereby  a  particular  averaf 
loss  was  sustained ;  held,  that  the  underwriters  were  not  tiabk 
for  this  liability  for  a  particular  average  depended  upon  the  ^ 
being  stranded,  and  that  event  did  not  happen  ^. 


SECTION  XL 

GENERAL  AVERAGE. 


Wb  have  seen  that  it  is  usual  to  attach  to  policies  a  memoi 
dum  exempting  the  underwriters  from  liability  for  partial  1( 
on  certain  articles  therein  enumerated,  in  these  words,  *' 
Whatoon-  ranted  free  from  average,  unless  general."^  General  ateni 
seneral  ^  signifies  the  loss  or  damage  "  which  is  suatained  by  s  pii 
average.  ticular  part  of  the  ship  or  cargo  for  the  preservation  of  d 
rest,"  towards  which  the  owners  of  the  ship,  freight,  ar 
goods,  are  liable,  inter  se^  to  contribute  in  proportioa  i 
their  respective  interests.  "  All  loss  which  arises  in  ooi 
sequence  of  extraordinary  sacrifices  made,  or  expenses  i 
curred,  for  the  preservation  of  the  ship  and  cargo,  come  witk 
general  hverage,  and  must  be  borne  proportionably  by  all  vi 
are  interested."  ^  To  constitute  a  general  average,  die  wbol 
adventure  must  be  put  in  jeopardy,  and  the  sacrifice  mast  h 
voluntary  and  necessary  for  its  preservation.  Where  a  ship  i 
the  course  of  her  voyage  was  run  foul  of  by  another  ship  u 
damaged,  and  the  captain  was  in  consequence  obliged  to  a 
away  part  of  the  rigging,  and  to  return  to  port  to  repair  tli 
damage  and  cutting  away,  without  which  the  ship  cooU  nfl 


"  RouKv.  Salvador,  1  Hodge^  50.  '  Seemltf,  1148. 

1  Bing.  N.  a  526,  ante,  1167.  ^  Per  Lawmee,  J^  in  B^ 

^  Hoffman  v.  Marshall,  I  Hodges,  r.  PresgraTO,  1  East,  ML 
330.     S  Bing.  N.  C.  363. 
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kre  prosecuted  her  voyage,  or  safely  kept  the  tea ;  held,  that 
the  expenses  of  repairs,  so  fiur  as  they  were  absolutely  necea- 
vTj  to  enaUe  the  ship  to  prosecute  the  voyage,  but  no  furdier, 
wd  of  unlosding  the  goods  for  the  purpose  of  making  the  re- 
pin,  were  a  general  average;  but  that  the  master's  expenses 
ining  the  unloading,  repairing,  and  reloading  and  crimpage, 
loRplaee  deserters  during  the  repairs,  were  not  a  general 
amage,  ss  they  were  not  necessary  in  order  to  enable  the  ship 
topmecttte  the  voyage.     **  It  is  immaterial,"  said  Lord  EUen' 
ioroi^i,  **  to  what  cause  the  damage  was  attributable,  if  the 
cfet  prndnced  was  to  incapacitate  the  ship,  without  endan- 
goii^  tbe  whole  concern,  firom  farther  prosecuting  her  voyage, 
adw  the  returned  to  port  and  removed  the  impediment;  as 
firasiemoving  the  incapacity  is  concerned,  all  are  equally  be- 
■fited  bj  it,  and  therefore  It  seems  reasonable  that  all  should 
ntribate  towards  the  expenses  of  it ;  but  the  amount  of  the 
e^tenses  of  repairing  to  be  placed  to  the  account  of  the  ge- 
■tnl  coDtributidn  must  be  strictly  confined  to  the  necessity  of 
tkcase."*    Where  a  ship  was  captured,  and  the  captors,  on 
KtasioD  of  a  storm,  threw  overboard  part  of  the  ship's  stores, 
a  an  act  of  self-preservation  ;  this  was  held  to  be  a  general 
9er^,  which    the  shipowners  on  recapture  might  enforce 
^piost  tbe  shippers  of  the  goods  K 
But  where  a  ship,  being  unable  to  escape  from  a  privateer,  Partial 
"«^  the  attack,  beat  off  the  privateer,  reached  her  port,  JJJJ^i  do 
^Jdhrered  her  cargo  in  safety;  held,  that  neither  the  ex-  not  amount 
pBw  of  repairing  the  ship  nor  of  curing  the  wounds  of  the  average. 
"^  nor  of  the  ammunition,  was  the  subject  of   general 
^f^n^^.    So  where  a  ship,  in  order  U>  escape  from  a  pri- 
'^^r,  carried  an  unusual  press  of  sail,  and  succeeded  in  get^ 
hg  away,  but  sustained  damage  in  so  doing ;  this  was  held  to 


Phmmq  V,  Wildman,  3  M.  &  S.  tare  of  general  average  by  one  ship. 

^  DftCotUK  Newnham,  2  T.  R.  per  of  goods  against  another.  Dobflon 

*!.  ivkttm  «.  Gharnock,  8  T.  R.  v.  Wilaon,  3  Camp.  480.     Birkley 

^  w.  Presgrave,  1  East,  220. 

*  Price  V.  NoUe,  4  Taont.  123.  *  Taylor  o.  Curtis,  2  Manh.  dOUk 

uttcdfinatlaw  maybe  maintained  4  Camp.  33?. 
^  morer  a  contribution  in  the  na. 


1178  cnsoBANcx.  [cair.  n 

be  a  particular  not  a  general  average  "•  So  the  wiges  ^ 
provisions  of  the  orew  while  the  riiip  remaiiied  in  port,  wbit^ 
she  was  eoxnpelled  to  go  lor  the  safet  j  of  sh^  and  cargo, 
order  to  repair  a  damage  occasioned  by  tenpest»  were  keid  d 
to  be  the  subject  of  general  average ;  nor  the  expenses  of  m 
repair ;  nor  the  wages  and  provisions  of  the  crew  darii^  k 
detention  in  port,  to  which  she  returned^  and  was  detained 
on  account  of  adverse  winds  and  tempest ;  nor  the 
occasioned  to  the  ship  and  tackle,  b  j  standing  out  to  sea 
a  press  of  sail  in  tempestuous  weather,  which  press  of  sail « 
necessary  for  l^at  purpose,  in  order  to  avoid  an  inpeodii 
peril  of  being  driven  on  shore  and  stranded  K 

So  where  a  ship  laden  with  com  was  seised  by  an  armed  in 
of  rioters  in  a  time  of  scarcity,  who  took  part  of  the  cxiib 
their  own  price ;  it  was  held  not  to  be  a  gcneval  average, 
the  whole  adventure  was  not  in  jeopardy,  as  the  rioten  did 
intend  to  injure  the  ship,  or  any  other  part  of  the  cargo  b| 
the  com^    So  throwing  dollars  overboard  to  prevent 
from  falling  into  the  hands  of  the  enemy,  is  not  a  geaer 
average  ^. 


SECTION  XII. 

PARTIAL   LOSS. PARTICULAR   AVERAGE. 

A  PARTIAL  loss  is  Ruy  loss  or  damage  not  amounting  to  a  Mj 
loss.  It  is  sometimes  called  an  average  loss,  which  isditdagaid 
ed  into  a  general  average,  which  has  been  already  considein 
and  a  particular  average  *• 

Xhe  rule  for  calculatiiq;  a  partial  loss  on  goods  by  set 
mage,    is  to  estimate  the  difference  between  the  re^wcti 
gross  proceeds  of  the  same  goods  when  sound  and  when 


'  Covington  «.  Bolwrtt,  2  N.  B.  783. 

378*  ^  BuUer«.WiUmaB,3AAA 

t>  Power  «.  Whitmora,  4  AL  &  S.  404. 

141.    See  alw  Glennie  m  London  •  MacshaU,  4«&      As  to  v^ 

AMoranoe  Company,  3  M.  &  S.  371.  oonitilutiaa  total  \mi,minmktil^ 

*  Nosbitt  V.  Luihington,  4  T.  B. 
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■agnit  wd  not  the  net  proceeds;  this  rak  being  adopted 
chiefly  to  prevent  the  underwriter's  liability  from  being  affected 
bj  tke  ftrfBirioB  of  the  madket,  or  by  other  changes  after  the 
tnifil  of  the  goods  at  their  port  of  destination  *• 

Hie  mle  fiir  estimating  any  loss  of  goods  insured  by  an 

open  poliey,  is  to  take  the  invoice  price  at  the  loading  port» 

togedier  m'th  the  premiani  of  insurance  and  commission,  as 

the  hens  of  the  calculation  of  the  value  of  the  goods ;  and  the 

nleibr  estimating  a  partial  loss  in  the  like  case,  is  (the  same 

ttifOBa  valued  policy)  by  taking  the  proportional  differenee 

hetven  the  selling  price  of  the  somid,  and  that  of  the  damaged 

putof  the  goods  at  the  port  of  delivery,  and  applying  that 

jnportion  (be  it  haU^  a  quarter,  an  eighth,  &c.)  with  reference 

tgmhcsiimaled  value  at  the  lading  port,  to  the  damaged  por«- 

tno  of  die  goods  K    Where  a  cso^o  insured  by  a  valued  policy, 

«M  ooofiseated  and  sold,  but  the  enemy  permitted  the  foreign 

ttBBgnee  to  retain  from  the  proceeds  the  amount  of  his  ac- 

ceptaaoes ;  the  assured  not  having  abandoned,  the  loss  became 

putiai  only,  and  the  assured  was  entitled  to  recover  from 

theuderwriter  a  sum  bearing  the  same  proportion  to  his  sub* 

Kription,  as  the  loss  ultimately  sustained  bore  to  the  whole 

value  in  the  policy  ^« 

The  general  principle  that  the  assured  shall  recover  no  more 

tba  aD  indemnity  in  case  of  loss,  may  be  controlled  by  a  mer- 

QDtOe  usage  clearly  established  to  the  contrary.    Therefore 

&ttige,  that  the  loss  in  an  open  policy  on  freight  shall  be  ad- 

jwed  on  the  gross,  and  not  on  the  net  amount  of  the  freight,  is 

>^ai  Qsage'.    A  loss  by  general  average  is  to  be  calculated 

^uxording  to  the  law  of  the  port  of  discharge.    Therefore,  an 

>ctioii  w31  not  lie  in  this  country  to  recover  back  mone]^  paid 

vpoB  aa  average  loss  adjusted  at  St.  Petersburg,  according  to 

<he  kw  of  Russia,  (the  consignor  and  consignee  of  the  goods, 

^  the  owner  of  the  vessel  being  British  subjects,)  although 


*  Jolmaon  o.  SheddoD,   2  £Mt,         *  Ooldiiiiid  «.  GillieB,  4  Taunt 
«1.    Uvis  fl.  Rudwr,  2  Burr.     80a 


Ulil    Hairy  «.  Bojal  Ezchango         ^  Pahner  v,  Blackbuni,  1  Buig. 
Ainuaofie  Compuiy,  3  B.  &  P.  308.     61. 
^  Uaher  V.  NoUe,  12  East,  630. 
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by  the  law  of  England  an  average  loss  would  not  be  payable 
under  the  circumstances". 

The  liability  of  the  underwriter  is  not  restricted  to  tk 
single  amount  of  his  subscription,  but  he  may  be  subject  eithel 
to  several  average  losses,  or  to*  an  average  loss  and  total  loa| 
or  to  money  expended  and  labour  bestowed  about  the  defence 
safeguard,  and  recovery  of  the  ship,  to  a  much  greater  amoun^ 
than  the  subscription ;  and  it  shall  be  recoverable  as  an  averagi 
loss  K  Where  a  ship  is  seized  and  condemned  by  a  foreign  stitej 
and  purchased  by  the  master  on  behalf  of  his  owner,  the  ownei 
can  only  recover  as  for  a  partial  loss ;  for  the  property  in  tU 
ship  is  not  divested  out  of  him^. 

On  a  policy  on  freight^  the  ship  having  actually  earned  folj 
freight,  though  not  that  intended  for  her,  the  owners  cannot  xt- 
cover  for  the  delay  and  expense  as  a  partial  loss  ^. 

When  a  ship,  partially  damaged,  has  been  repaired  by  ihe 
owners,  the  insurers  are  only  liable  to  two  thirds  of  the  repurj 
In  consideration  of  the  benefit  which  the  owners  derive  froni 
the  new  materials  instead  of  the  old  *.  But  the  underwriter^ 
are  not  entitled  to  the  usual  deduction  of  one  third  where  tk^ 
ship  has  been  repaired,  unless  she  has  been  restored  to  the  free 
possession  of  the  owner  ^ 


SECTION  XIII. 

ADJUSTMENT. 


When  a  loss  is  settled,  and  the  amount  of  indemnity  wUck 
the  insured,  after  all  proper  allowances  and  deductions  have 
been  made,  is  entitled  to  receive,  indorsed  on  the  policy,  lo^ 
signed  by  the  underwriter  or  his  agent,  it  is  termed  an  adjuit* 


•  Simonds  c.  White,   4  D.  &  R.  *  BiocklebMik  ».  Sugrue,  1  H.  4 

376.  2  B.  &  C.  805,  Rob.  102. 

^  Le  Cheminant  v.  Pearsao,  and  *  Poingdestre  i».  Royal  Eich««< 

Same  «.  AUnntt,  4  Taunt.  367-  Assurance  Company,  B,  A  M.  37^ 

«  Wilson  ».  Foster,  I  Marsh.  425.  '  Da  CoeU  ».  Newnham,  S  T.  H- 

6  Taunt  46.  407- 
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Dent,  and  is  primd  facie  but  not  oonclutive  evidence  of  the 
iblHlity  of  the  insiirer  to  pay  that  amount  *.  **  An  adjustment,*' 
said  Lord  Elienborough,  '*  is  an  admission,  upon  a  supposition  of 
die  tnidi  id  certain  facts  stated,  ^at  the  insured  is  entitled  to 
Rcofer  00  tbe  policy ;  and  an  underwriter  must  make  a  strong 
caie  after  admitting  his  liability ;  but  untQ  he  has  paid  the 
MKT,  he  is  at  liberty  to  avail  himself  of  any  defence  which 
tbekti,  or  the  bw  of  the  case  will  furnish^ 

VWa  ship  was  insured,  warranted  free  from  capture  in 

pot,  Bd  a  letter  announcing  her  capture  stated  it  to  be  in 

pvt,  OB  which  the  underwriter  and  assured  adjusted,  the  former 

RnnuJig,and  the  latter  receiving  back  the  premium.  It  having 

f^eni^  appeared  that  the  capture  was  not  in  port ;  held, 

tbc  the  assured  was  not  precluded  by  the  adjustment  and 

>tp*P>^t  from  recovering  on  the  policy,  whether  the  under* 

vrrter's  name  had  been  struck  off  the  adjustment  only,  or  of 

die  policy  also  I'. 


SECTION  XIV. 
WAftaAMTIES. 


L  Vlat  oaottitatCi   a  war. 

rmj. 
1  Safisf  of  the  ihip  on  a  given 

if 1183 


PAOS 

3.  Time  of  failing 1183 

4.  DefMurting  with  convoy  . .  •  1 186 
6.  Neutrality 1187 


^nat  eonstiiuies  a  wamuUyJ]  A  wakbanty  is  an  undertaking 
m  die  part  of  the  insured  in  nature  of  a  condition  precedent,  and 
iother  express  or  implied ;  an  express  warranty  is  a  stipulation 
I  print  or  writing  inserted  in,  or  by  reference  incorporated  with, 
«  policy ;  as  that  the  thing  insured  is  neutral  property,  that  the 
«p  was  safe  at  a  particular  time,  or  the  like ;  an  implied  warranty 


*  Hotet  V.  Champion,  1  Camp.  S.  N.  P.  072.    De  Gmrron  «.  GaU 

^  braith.  Park,  194.    Jell  v.  Pratt,  a 

^  Ptr  Lord  EOenborimgh^  C.  J.,  Stark. 67.    Steel  v,  Laoey,  3  Taunt. 

^  See  alio  Shepherd  e.  Chewter,  286. 

I  CvDp.  374    VoQ^  „,  Griffith^  *  Reyner  v.  Hall,  4  Taunt.  72». 
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19  that  which  by  implication  of  law  is  aonesed  to  every  polk 
without  any  ^qiress  stipulatioD^  as  that  the  ship  AJl  he  wb 
worthy  when  she  taiki  that  she  shall  be  navigated  with  rea«N 
What  oon.  abk  skill  and  eare*  No  particular  fbrm  of  expression  is  a 
^^lll^^  cessary  to  constitute  a  warranty ;  **any  positire  avermest  < 
allegation  on  the  face  of  the  instrument,  and  making  psrt 
the  written  contract,  whether  inserted  in  the  body  of  it  • 
written  in  the  margin,  amounts  to  a  warranty*"  *  Thui,  tl 
the  words,  *'  warranted  wdl  on  a  particular  day/'  writtea  ; 
the  foot  of  the  policy,  were  held  to  amount  to  a  warrsnty  tk 
the  ship  was  in  safety  on  that  day\  So,  where  the  wm 
^*  thir^  seamen  besides  passengers,"  were  written  in  the  am 
gin ;  it  was  held  to  amount  to  a  warranty,  that  there  ^ 
thirty  persons  belonging  to  the  ship's  company  «•  A  pdicj  < 
goods  **  of  and  in  the  ship  called  the  Catherine,  an  Ameria 
vessel,"  amounts  to  a  warranty  that  the  ship  is  Americsa'. 

But  to  constitute  a  warranty,  it  must  clearly  appear  from  tl 
agreement  that  the  parties  intended  that  it  should  operate  as 
warranty.  Where  the  pcrficy  was  on  goods  on  board  the  ih] 
**  called  the  American  sh^^  President ;  "  it  was  held  not  to  be 
warranty  of  her  being  an  American  ship,  but  that  the  iHw) 
was  considered  as  her  name  \  An  insurance  on  *'  the  cargo, 
being  1031  hogsheads  of  wine,  does  not  amount  to  a  wamsi 
that  the  wine  constitutes  the  whole  cargo,  and  that  no  oth 
goods  shall  be  taken  on  board  '• 

A  warranty  does  not  include  any  thing  not  necessarily  iv 
plied  in  it ;  therefore  a  warranty  that  a  ship  should  hare  twem 
guns,  was  held  not  to  mean  also  that  riie  sAionld  have  the  re 
cessary  complement  of  men  to  work  all  the  gunsi.  If  a  ^ 
pulation  be  written  on  a  separate  paper,  though  ptosed  <^ 
wafered  to  the  policy,  it  is  not  a  warranty,  but  only  s  r^ 
sentation  \ 

*  Per  Lt  Blane^  J^  inLothiano.     382.     HaU  v.  Molineaz,  M  3i&  • 
Hendenon,  3  B.  &  P.  616.  CUpham  v.  Colqgan,  3  Ckmp.  3^. 

^  BhMkhnnt  v.  CodBeU,  3  T.  R.         '  MuOw  v.  Thompaon,  f  O&f 
860.  610. 

*  Bean  e.  Rupert,  Doug.  10.  *  Hyde  c.  BmoB,  Mardb.  SM. 

'  Lothian  «.  HenderaoD,  supra,  *  Favwrn  v.  Bhra«vdt»  I^-  It 

*  IieMeBorierr.ykiighiin,6£a8t,     a.     Bird  r.  netcher,  iW '^ 
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ity  mvt  be  Btricdy  conidied  with ;  a  •ubstmiBl  per^ 
s  Bit  sufficient.  **l{;'  saidZe  Bimuss  J.,  '•the  sd- 
pofatioo  be  Mt  strictly  tnie^  tke  assured  osbmiC  lecorer  oa  the 
poiicj  to  wfcalevcr  cause  the  loss  be  owing,  whether  the  loss  be 
coueeted  with  the  subject  of  such  warraatyt  or  wfaoUy  inde- 
poMkot  of  it ;  for  it  is  a  condition  on  winch  the  contract  is  to 
tike eflcct,  which  fiuKng,  the  contract  finis."* 


t-S^Oy  cf  ike  ship  am  a  ghm  d^y.]    A  murranty  that  the 

^vgoods  were  safe  on  a  particular  day,  is  satisfied  if  they 

vtrenfe  at  sny  time  on  that  day»  though  it  turn  out  that  they 

^oelost  on  that  day,  before  the  policy  was  underwritten^.    A 

fckjon  a  ship  at  and  from  H.  to.  F.  contained  a  warranty 

tktibewas  **ia  port"  onaprevious  day;  held  to  mean  the 

port  of  H.,  and  that  the  warrantry  was  not  satisfied  by  shewing 

tbtsbewasin  some  other  port  on  that  day*. 


i»—Time  of  MoUmgJ]  A  warranty  to  sail  on  or  before  a  par* 
tKohrday,  is  not  satisfied  if  the  ship  does  not  completely  un- 
BMor  on  that  day,  though  she  then  has  ber  cargo  and  pas« 
WBgns  on  board,  and  is  merely  prevented  from  sailing  by  stress 
of  weadier^,  or  by  an  embargo*.  So,  where  a  ship  in  com- 
fiete  sea^readiness  weighed  anchor  with  some  little  prospect  of 
aore  fiivourable  weather,  but  in  half  an  hour  was  beaten  back, 
ndcane  to  anchor  within  the  bar,  half  a  mile  nearer  t»  the 
Kitba  the  place  of  loading;  held,  that  this  was  not  a  de* 
petore  within  the  warranty'.   • 

But  where  on  a  warranty  to  sail  firom  Jamaica,  on  or  before 


*  fer  Lt  BianOj  J.,  in  fjotlrisn  r. 
ficsteoB,  3  B.  &  P.  bib.  De 
Hala  fl.  Hartley,  1  T.  R.  346. 
Woolmcr  «.  Mnileman,  1  BL  427- 
IBoir.Uie.  Pliwioii  «.  WstMO, 
Covp.  7tt^  In  sn  actioa  on  »  po- 
ficjron  a  ahip ;  beM,  that  whero  the 
>nred  had  oDoe  pronded  a  mffldent 
ae»,theBm^ig«BiabMDfleof  all  the 
cnv  at  the  time  of  thelon^  waano 
k«di  of  the  impl^  wamnty,  that 
<1m  sUp  ihottU  he  ftopedy  manned. 
Bmk  81.  Royal  Eidiange  Awuraoce 


Company,  3  B.  &  A.  73. 

^  BlMkhum  r.  OmUI,  3T.B. 
360. 

*  Colby  V.  Hunter,  3  C.  &  P.  7. 
jf  •  &  M«  81. 

«  Nelioii  vk  Salvador,  M.  &  M. 
30». 

*  Hore  9.  Whitmore,  Cowp.  JfU. 
'  Meur  e.  Boyal  Exchange  As- 

gunnee  Company,  6  Tannt.  341. 
1  Manh.  67t.  3M.&&4ai.  4 
Gai^Sd. 
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Warranty 
as  to  time 
of  aailing. 


The  ship 
should  Bail 
and  he 
equipped 
for  her  voy- 
age at  the 
appointed 
time. 


a  day  certain,  the  ship  departed  from  her  port  oa  that  day,  with 
all  her  cargo  and  clearances  on  board,  and  proceeded  to  the 
place  of  rendezvous  in  the  island  expecting  to  find  convoy  and 
proceed  immediately,  but  was  detained  there  by  an  embargo 
till  afVer  the  day ;  it  was  held,  that  the  departure  was  a  compli- 
ance with  the  warranty,  although  the  captain  knew  of  the  em- 
bargo when  he  sailed,  the  embargo  being  only  till  convoy  should 
be  ready  ». 

Where  a  policy  contained  a  warranty  "  not  to  sail  for  B,  after 
the  15th  of  August;"  on  the  morning  of  that  day  the  vessel  wai 
cleared  at  the  custom-house  of  Z).,  and  ready  for  sea.  Oo  du 
same  day  she  was  warped  down  the  river  for  the  purpose  « 
proceeding  on  her  voyage  to  B.;  the  master  and  crew  knew  al 
the  same  time  that  it  was  impossible  to  get  to  sea  that  day;  oa 
the  next  day  she  was  warped  a  little  further,  and  on  the  17tbJ 
the  wind  having  changed,  she  got  to  sea ;  the  jury  having  found 
that  the  master  and  crew  intended  to  have  sailed  on  the  15tL 
and  did  all  in  their  power  to  effect  that  object ;  it  was  held,  thai 
the  warranty  not  to  sail  for  B.  after  the  15th,  had  been  cos- 
plied  with  ^. 

When  a  ship  was  warranted  to  sail  on  or  before  a  particnlat 
day^  she  should  not  only  set  sail  by  the  appointed  time,  hot 
also  be  completely  equipped  for  the  voyage.  The  general  priih 
ciple  of  the  decisions  is,  that  if  a  ship  quits  her  moorings  ad 
removes,  though  only  to  a  short  distance,  being  perfecdy  read} 
to  proceed  on  her  voyage,  and  is  by  some  subsequent  occoT' 
rence  detained,  that  is  nevertheless  a  sailing ;  but  it  is  other* 
wise  if,  at  the  time  when  she  quits  her  moorings  and  hoists  bei 
sails,  she  is  not  in  a  condition  for  completing  her  sea  voyaged 
A  policy  of  assurance  on  freight  and  goods,  per  ship  namcdi 
at  and  from  Portneuf  to  London,  warranted  to  sail  on  or  heibn 
the  28th  of  October,  and  on  the  £6th  the  ship  dropped  do«i 
from  Portneuf  with  an  incomplete  crew  for  the  voyage,  and  oi 
the  28th  reached  Quebec,  which  was  the  nearest  place  where  ahe 


*  Earie  v.  Harris,  Dougl.  357- 
Bond  V.  Nutt,  Id.  367-  Cowp«  007* 
Wright  tf.  Shiftier,  11  £a•^  516. 
Thelliisono.Feiipiaon,  Doug.  361. 

*  Cocfaraae  v.  Fisher,  in  £rror, 


1  C.  M.  &  R.809.  Amimag  SLC 

2  C  &  M.  581. 

*  Per  Lord  Tenitrdtm^  C  J^  » 
Pitt^grew  e.  Pringie,  3  B.  *  Ai. 
520. 
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coM  obtain  a  eltfarance,  and  there  compkted  her  crew,  and  on 
the  29th  obtained  her  clearance,  and  sailed  the  next  day ;  held, 
tht  the  dropping  down  from  Portneuf  to  Qaebec>  on  the  26th, 
was  not  a  oompliance  with  the  warranty  *. 

So,  where  k  was  provided  hy  certain  regulations,  that  Tea- 
sels shodd  not  sail  from  ports  in  Ireland  after  the  1st  of  Sep- 
tonber,  and  that  the  time  of  clearing  at  the  custom-house  should 
be  deemed  the  time  of  sailing,  **  provided  the  sUp  were  then 
ftaiyftr  sea;*'  and  a  ship  subject  to  these  regulations  dropped 
don  the  river  before  the  Ist  of  September  in  readiness  for 
so,  except  that  she  had  not  a  full  quantity  of  ballast,  there 
kagahar  at  the  mouth  of  the  river  which  the  ship  could  not 
^e  crossed  with  that  quantity ;  boats  were  waiting  outside 
00  the  1st  of  September  to  ship  the  remainder  of  the  ballast, 
aid.  the  vessel  crossed  the  bar  on  that  day,  but  struck  in  so 
im^  in  consequence  of  which  the  rest  of  the  ballast  was  not 
taia  m  before  the  4tb  of  September ;  held,  that  the  warranty 
vss  sot  complied  with,  for  she  was  not  in  a  condition  to  sail  on 
^  1st,  not  having  sufficient  ballast  to  enable  her  to  effect  the 
Tojage^.  So,  where  the  vessel  left  the  harbour  on  the  particular 
%,  without  having  a  sufficient  crew  on  board,  although  the 
Rmaioder  of  the  crew  were  engaged  and  ready  to  sail ;  it  was 
Ud,  OD  the  authority  of  the  preceding  case,  that  she  was  not 
lody  to  sail  within  the  terms  of  the  warranty  <^. 

Bit  where  a  policy  on  goods  by  ship  or  ships,  from  Deme- 
'>n  to  London,  warranted  to  sail  from  Demerara  on  or  before 
^  Ist  of  August ;  and  the  usage  was  for  small  vessels  to  load 
SBd  unload  all  their  cargo  in  the  river  of  Demerara,  and  for 
ivge  vessels  to  load  and  unload  part  of  their  cargo  on  the  out- 
line of  a  shoal  off  Demerara,  about  ten  miles  at  sea.  The  in- 
*^  goods  were  loaded  on  board  a  small  vessel,  which  com- 
pleted her  cargo  in  the  river,  the  captain  of  which,  having  ob- 
^ed  his  clearance,  set  sail  on  the  1st  of  August,  proceeded 
^wn  the  river,  and  about  two  miles  out  at  sea,  and  there  anchored, 
«tlow  water,  by  the  advice  of  his  pilot.     On  the  dd  of  August 


*  Bididale«.Newii]iam,3M.&S.         *  Qraham  0.  Boms,  6  B.  &  Ad. 
^.   4Cimp.  111.  1011.    SN.  &AL126. 

^  ^ttegrew  0.  Pringle,  tupra. 
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he  crossed  the  shod  xnd  proceeded  on  his  voyage,  in  the  coura 
of  which  the  vessel  was  lost  by  perils  of  the  sea;  held,  tha 
the  vessel  sailed  from  Demerara  on  the  Ist  of  Augvst,  withh 
the  meaning  and  in  satisfiicdon  of  the  terms  of  the  policy*. 

A  warranty  to  sail  o/ler  a  certain  day,  is  broken  by  saiKoi 
before  that  day**. 

4. — Departmg  with  ooiivoy.]  In  time  of  war,  a  warranty  t< 
sail  or  depart  with  a  convoy  is  osually  inserted  in  policies;  uk 
if  a  ship  so  warranted  sail  without  a  convoy,  the  insurer  will  net 
be  liaUe  on  the  policy  even  though  the  ship  be  lost  by  the  pefih 
of  the  sea,  and  though  the  non-oompliance  with  the  wamnti 
be  attributable  to  the  refusal  of  the  government  to  appoiot  t 
convoy  ®. 

If  a  ship  does  not  sail  with  the  convoy  appointed  by  gorem- 
ment,  it  is  not  a  sailing  with  convoy  within  the  terms  of  the 
warranty.  The  protection  of  a  ship  of  war  accidentally  booid 
on  the  same  voyage,  although  discharging  the  office  of  oonm, 
is  not  sufficient,  but  a  convoy  appointed  by  the  admiral  con* 
manding  in  chief  upon  a  foreign  station,  will  be  considered  » • 
convoy  appointed  by  government^. 

A  warranty  to  depart  widi  convoy  is  not  conspUed  with  un- 
less sailing  instructions  be  obtained  before  the  ship  lesTet  ^ 
place  of  rendesvous,  if  by  due  dil^noe  of  the  master,  ibey 
can  then  be  obtained^  But  if  die  master  do  all  in  hb  povff 
to  obtain  sailing  instructions,  it  is  a  sufficient  oompUanoe  vidi 
the  warranty,  though  he  do  not  obtain  them'« 

Where  there  are  no  convoys  appointed  at  the  port  from  whicA 
a  ship  commences  her  homeward  voyage,  she  is  not  bound  to 
call  for  convoy  at  a  port,  in  the  course  of  the  voyage,  (torn 
which  convoys  are  appcnnted  '.  A  ship  warranted  to  deput  vidi 
convoy,  must  not  only  depart,  but  continue  until  the  end  of  die 


*  Lang  V,  Anderton,  5  D.  &  R.  164.    Webb  e.  Thcmpaon,  1  &  ^ 
39S.    SB.&C.  496.  P.  5. 

^  Vesian  V.  Grant,  Park,  48&  '  Veedon  v.  WifanoC,  Abb.  Sbi^ 

"  MarahaU,  S69.  843. 

'  Hibbert  «.  Pigoo,  Pai4,  499.  •  FtA  v.  HMnnwl,  8  Mmo^ 

Smith  V.  Seadahaw,  id,  610.  119.    6  Taunt.  486. 

*  Anderson  v.  Pitcher,  2  B.  &  P. 


ivpge  wkb  mdk  eooToy,  uafess  pievented  by  abiohite  iieoe»- 
stj;  diezefere^  where  z  ship  so  cireumstaaced  cUd  depoit,  %ot 
bejogdnfen  back  by  a  stoniii  put  into  ami  refitted  at  an  Eng- 
Uport, ftoo  wheace  convoy  usually  sailed,  and  again  sailed 
■iilioat  CQDToy ;  lield,  thai  the  waznmty  was  not  oomidied 
■idi,  ud  that  the  loss  was  not  within  the  policy*.  Where  a 
dopgot  under  weigh  with  the  convoy,  bat  waited  some 
tiaeibf  the  Blaster  to  come  on  board,  whereby  she  lost  her 
positiai  in  the  convoy ;  hdd,  that  there  was  a  breach  of  the 
nniiity,aiid  that  the  underwriters  were  discharged^. 

Ij^Geo.  III.  €•  57 f  which  continned  in  force  during  hos- 
tidies  iriih  France,  it  was  rendered  highly  penal  fibr  any  ship 
^oBffBg  to  his  majesty's  subjects  (with  a  few  «zoeptions}  to 
aivjtkwta«onvoy. 

i*'-NaUraUiyJ]  In  time  of  war,  if  the  insured  be  a  subject 
if  aaeBtnl  state,  it  is  usual  that  he  riiotthl  wurzant  the  ship  or 
pods  to  be  neutral  property,  which  implies  that  it  belongs  to 
^lubject  of  a  state  in  amity  widi  the  belligerent  powers,  and 
liiaefore  not  liaUe  to  capture.  By  a  warranty  of  neutrality  is 
b  he  understood  that  the  property  was  neutral  when  the  risk 
BBBneooed,  not  that  it  should  continue  so  during  the  voyage, 
kdsQce  of  future  war  being  always  a  risk  within  the  policy^. 
^vnhdeiime  of  neatcality  by  the  vrSfvl  act  of  die  insured, 
vtfikiQisteror  crew,  after  the  comnencement  of  the  voyage, 
*t)iRtch  of  the  warranty^. 

iflonpliance  with  a  warranty  of  neutcaliity  requires  thai  the 
^iatared  should  belong  to  the  subject  of  a  neutral  state, 
^  it  should  be  navigated  according  to  the  law  of  nations,  and 
sooDformity  with  the  particular  treaties  subsistix^  betiaeen  the 
*B&try  to  which  she  belongs,  and  the  belligerent  states,  and 
^  she  be  properly  documented. 

^  warrsBty  of  national  character  is  not  aadsfied  by  the 
*Kr  being  a  native  of  the  country  stated  in  the  warranty,  if 

'  Honiee  9.  Dflkm,  Selw.  N.  P.  son,  Dong.  732.    Tyi«i«.  Oumey, 

»2-  3  T.  R.  477. 

^  Wahhim  V.  Thompson,  Alanh.  '  Oarrds  s.  Kensiiigton,  8  T.  R. 

hi  381.  230. 

'  Mvdu  387.     Eden  o.  Parkin- 
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he  reside  and  carry  on  trade  in  the  states  of  a  foreign  bellig^ 
rent  power,  for  he  is  considered  as  adhering  to  the  enemjj 
Where  a  ship,  warranted  American,  had  not  on  board 
passport,  which  was  required  by  the  treaty  between  France  an 
America ;  it  was  held,  that  the  assured  could  not  recover,  ins 
much  as  the  warranty  had  not  been  complied  with ;  for  .that  n 
quired  that  the  ship  should  be  entitled  to  all  the  privileges  • 
the  American  flag,  and  in  order  to  be  entitled  to  theae  prit 
leges,  she  should  have  had  a  passport^. 

The  warranty  obliges  the  insured  ^o  have  only  such  doc 
ments  as  are  binding  on  the  neutral  country ;  it  does  not  k 
pose  on  him  the  necessity  of  complying  with  the  peculiar  hi 
and  regulations  of  the  belligerent  powers  ^ 

If  the  ship  be  captured,  and  at  the  time  of  the  capture  b 
papers  are  thrown  overboard,  it  affords  a  presumption  that 
was  not  neutral  ^.    But  the  most  usual  evidence  adduced 
shew  a  non-compliance  with  the  warranty  is  the  sentence 
court  of  admiralty,  or  other  court  having  jurisdiction  in  q^ 
tions  of  prize,  by  which  the  ship  or  goods  warranted  have 
condemned  as  prize.    Such  sentences  are  conclusive  as  to 
matters  upon  which  the  courts  of  admiralty  adjudicate, 
within  their  jurisdiction  \     If  it  be  a  general  sentence  of 
denmation,  without  assigning  any  reason,  it  will  be  considw 
as  having  proceeded  on  the  ground  that  the  property  belonf  > 
to  the  enemy  and  was  not  neutral';  but  if  a  special  cause 
condemnation  be  stated,  and  it  be  doubtful  whether  it  proced 
on  the  ground  that  it  was  the  enemy's  property,  it  is  not  col 
elusive  s. 


*  Tabbs  V.  Banddack,  3  B.  &  P. 
207.   4  Eap.  108. 

^  Rich  V.  Parker,  7  T.  R.  705. 
Baring  v.  Christie,  5  East,  398. 

•  PoIUnd  V.  BeU,  8  T.  R.  434. 
Bird  V.  Appleton,  JtU  582.  Siffken 
V.  Lee,  2  N.  R.  484.  Price  0.  Bell, 
1  East,  063. 

'  Per  BuUer^  J.,  in  Bemardi  v. 


Motteox,  Tkfoi^.  575. 

*  Bemardi «. Motteox, DongSJ 
Gqjer  9.  Agoilar,  7  T.  R.  681. 

'  Saloned  v.  Woodman,  FN 
528L  2  Staric.  £▼.  853.  Boiu* 
Oladatone,  5  East,  159w  U^Oan 
Henderson,  3  B.  It  P.  499. 

s  Bemardi  «.  Metteox,  D« 
575. 
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SECTION  XV. 

flSAWORTHlKXM, 

Etiet  pob'cj,  whether  on  ship  or  goods,  contains  an  implied  Seswoi^^ 
warranty  that  the  ship  shaU  be  seaworthy  when  she  sails,  that  impUed  in 
is,  that  she  shall  be  tight,  staunch,  and  strong,  properly  manned,  J7^  ^^ 
porided  with  all  necessary  stores,  and  in  all  respects  fit  for  the 
mteoU  voyage,  and  navigated  with  reasonable  skill,  and  ac- 
tfx&B^  to  law  K    If  a  ship  be  seaworthy  at  the  time  that  she 
sail!  a&  her  voyage,  it  is  sufficient ;  it  is  not  necessary  that 
^  sbould  be  seaworthy  from  the  moment  when  the  policy 
ittacies,  or  the  risk  commences  \    On  a  policy  "  at  and  from  " 
^  port  at  which  the  ship  was  undergoing  repairs  at  the  time 
ofJDsurance;  it  was  beld,  that  though  she  was  not  then  sea- 
worthy for  the  intended  voyage,  she  was  sufficiently  so  in  the 
larb(Mir«. 

To  satisfy  a  warranty  of  seaworthiness,  it  is  necessary  not  What  con. 
«iy  that  the  hull  of  the  vessel  be  tight,  staunch,  and  strong,  but  J^^^. 
Aat  &he  be  also  furnished  with  ground-tackling  sufficient  to  en-  thinen. 
noDter  the  ordinary  perils  of  the  sea ;  and  therefore,  where  it 
Ippeared  that  the  best  bower-anchor  and  the  cable  of  the  small 
■Wer-ancbor  were  defective,  the  vessel  was  held  not  to  be  sea- 
*^7^.    Where  a  vessel  had  been  lengthened  and  insured  for 
ilbreign  voyage,  but  the  new  parts  were  not  fastened  with 
™^  knees ;  beld,  that  she  was  not  seaworthy  for  such  a 
fojli^  at  the  commencement  of  the  risk  *.     A  ship  to  be  sea- 
^rthy  most  be  rendered  as  secure  as  possible  from  capture, 
%  well  as  from  the  perils  of  the  sea^     A  neutral  vessel  is  not 
icawortby,  unless  she  is  provided  with  documents  to  prove 
^  neutrality  s. 


'  Hanh.  1&3.     As  les-worthi.  69a 
><»  tt  a  oonditHm  or  impHed  war-         ^  Forbes  «.  Wilton,  Id,  166. 
*»«r  Jn  erery  policy,  there  need  be         •  Forbes  ».  Wilson,  Park,  344. 

^  representation  made  at  the  time  Annen  r.  Woodman,  3  Taunt.  299. 
^}ef  eondition,    for  if  she  sails         *  WiUde  r.  Oeddes,  3  Dow.  6?. 
•Jthoat  being  so,  there  is  no  valid         •  Watte.  Morria,  1  Dow.  32.  , 
^^-    Shoolbred  v.  Nutt,   Park,         '  Wedderbum  r.  Bell,  1  Camp.  1. 
^   Hayward  v.  Rogers,  1  East,         >  Steel  r.  Lacy,  3  Taunt.  286. 
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If  the  ihip 
be  seawor- 
thy at  the 
commenoe- 
meot  of  the 
risk,  it  ii 
sufficient* 


The  ship 
must  be 
pitmded 
withaoom- 
petent 
creWf  and  a 
person  qua- 
nfied  to  na- 
vigate her. 


It  is  a  clear  and  established  principle,  that  if  a  ship  is  sea- 
worthy at  the  commencement  of  the  risk,  though  she  becomes 
otherwise  in  one  hour  afterwards,  the  warranty  is  complied 
with,  and  the  underwriter  is  liable.    But,  where  the  inability  of 
a  ship  to  perform  the  voyage  insured,  appears  in  a  short  time 
from  the  period  of  her  setting  sail,  the  presumption  is,  that  the 
inability  arose  from  causes  existing  previously  to  the  commence- 
ment of  the  voyage,  and  that  she  was  not  then  seaworthy. 
Therefore  where  a  ship  sailed  on  her  voyage,  and  a  few  days 
afterwards,  without  any  adequate  cause  arising  after  the  period 
of  her  sailing,  became  so  leaky  as  to  compel  the  master  to  re- 
turn to  Honduras ;  on  returning  thither,  she  struck  on  a  reef 
of  rocks,  and  was  lost ;  held,  that  she  was  not  seaworthy  at 
the  time  of  the  commencement  of  the  risk".     So,  where  a  ship 
sailed,   and  soon  afterwards    encountered    a    storm,   became 
leaky,  put  back,  and  was  found  on  survey  to  be  materially  de- 
cayed, and  a  damage  was  discovered  which  could  not  fairly  be 
considered  as  the  effect  of  a  storm ;  held,  that  she  was  not  sea- 
worthy when  she  sailed  on  the  voyage  insured ;  and  that  on  a 
question  as  to  seaworthiness,  honesty  of  intention  is  no  an- 
swer, but  the  fact  of  seaworthiness  must  appear,  or  otherwise 
the  underwriter  is  discharged ;  and  though  a  vessel,  after  sailing, 
encounters  a  storm,  yet,  unless  the  damage  which  renders  her 
unfit  for  the  voyage  can  be  fairly  considered  as  the  eflFect  of 
such  storm,  the  implied  warranty  is  not  complied  with  \ 

An  implied  warranty  of  seaworthiness  requires  that  the  ship 
should  be  provided  with  a  sufficient  crew,  of  competent  skill, 
a  captain,  and  a  pilot  when  necessary^.  The  underwriters 
were  held  not  to  be  liable,  where  the  crew  were  insuflScient, 
in  not  having  a  person  on  board  able  to  take  the  captain's 
place  on  his  being  dangerously  ill,  and  the  ship  was  conse- 


*  Watson  V.  Clark,  1  Dow.  336. 
344.  348.  Monro  t>.  Vandam,  Park, 
333. 

^  Douglas  V.  Sooiigall,  4  Dow. 
209-  Parkes  v.  Potts,  3  Dow.  23. 
Beach  v.  Cawley,  Park,  343. 

*  Taitr.  Levi,  14  East,  481.  For- 
ahaw  V.  Chabert,  3  B.  &  B.  158.    6 


Moore,  389.  "  The  vessel  muat  not 
only  be  seaworthy,  but  thecrewmust 
be  adequate  to  discharge  the  ordi- 
nary duties,  and  to  meet  the  usual 
dangers  to  which  she  is  espceod.** 
Per  Lord  EUenbonmsh^  C  J.,  in 
Hunter  v.  Potu,  S.  N.  P.  1011. 
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qtxndj  ob%ed  to  deviate  from  her  course  to  find  a  person  to 
liirecther*. 

When  a  ship  homeward  bound  to  the  port  of  London,  re- 
cQTed  a  pilot  at  Offardmett^  as  directed  bj  5  Gto.  II.  c.  20, 
ad  dropped  hmi  before  she  reached  her  moorings  in  the  river 
Hiames,  afler  which  she  was  sunk  by  an  accident ;  it  was  held, 
t^  the  miderwriters  were  discharged  from  liability ;  Lord 
Ifltfoii,  C.  J.,  observing,  that  '*  in  this  case  the  captain  did  not 
perfenn  hit  duty,  for  he  had  no  pflot  on  board  at  the  time  when 
the  aoddent  happened ;  and  it  is  one  of  the  things  implied  in 
c<ntnas  of  this  kind,  that  there  shall  be  some  person  on  board 
dkeiiirpspparently  qualified  to  navigate  her."^ 

If  the  owner  in  the  first  instance  provides  the  ship  with  a  If  a  oom- 
mpetent  crew,  the  implied  warranty  is  complied  with,  though  ETproviSl 
^  ihip  be  lost  through  the  negligence  of  the  crew  <^.     The  jn  the  flnt 
mier  haTing  provided  a  competent  master  and  crew  in  the  first  ig  sufficient. 
Htasee,  has  discharged  his  duty,  and  is  not  responsible  for  their 
>«giigeiice,  as  between  him  and  the  underwriters  ^.      The  im* 
ified  wammty  of  seaworthiness,  in  a  policy  on  a  ship,  does 
M  extend  to  her  being  seaworthy  at  every  port  which  she 
ttves  in  the  course  of  her  vojr^ge  *.     Where  a  vessel,  engaged 
ft  the  loutbem  whale  and  seal  fishery ^  and  with  liberty  to 
^ivA  capture  prizes,  is  insured  in  August,  1807,  with  a 
Introspect  to  the  first  of  August,   1806,  although  at  the  time 
^  W  insurance  she  was  not  competent  to  pursue  all  the  pur- 
P*K9  of  her  voyage,  her  crew  being  reduced  by  death  and 
^>">^;  if  she  had  a  competent  force  to  pursue  any  part  of 


^^iurd  e.  Hunter,  M.  h  M. 
*^  3  a  &  p.  16.    Bat  it  was 

"■■Icied  to  be  a  quertion  of  fact 
'  the  jury,  and  not  a  qneition  of 
'tobedetamiinedby  the  judge, 
^*^  the  not  haTing  a  soffident 
non  to  niaaage  the  ship  when  the 
fain  was  fll,  amounted  to  a  breach 
wiraiTaaty.  Id, 

^  Uw  9.  HeDingiworth,  7  T.  R. 
^  U  waa  mooted  in  thia  case, 
"  tJieooan  refrained  from  ezpreie- 
C^r  opinion,  whether  it  ii  ea- 


aentiaDjr  neoeuarjr,  to  the  right  of 
the  aaaured  to  recorer,  that  in  navi- 
gating up  the  Thames,  there  should 
be  a  pilot  on  board  qualified  accord  • 
ing  to  the  direotiona  of  the  statute. 

*  Busk  e.  Royal  Exchange  Assur- 
ance Company,  2  B.  &  A.  73. 

'  Per  Baylepf  J.,  in  Walker  ». 
BfaiUand,  6  B.  di  A.  173.  Shore 
r.  Bentall,  7  B.  &  C  798.  n.  Bi- 
shop  0.  PenUand,  Id.  219. 

*  Holdsworth  a  Wise,  1  M.  &R. 
073.    7  B.  ft  C.  794. 
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her  adventure,  and  could  be  safely  navigated  home,  sbe  is 
be  deemed  seaworthy  *. 

If  a  vessel  at  the  outset  of  her  voyage  be  by  mistake  or  ao 
dent  unseaworthy,  owing  to  some  defect  which  is  remedi 
before  any  loss  happens  in  consequence  of  it,  the  policy  v 
not,  on  that  account,  be  void.  Therefore  where  a  ship  insiu 
at  and  from  a  port,  sailed  on  her  voyage  in  an  unseawort 
state,  in  consequence  of  having  a  greater  cargo  than  she  cot 
safely  carry,  and  the  defect  was  discovered  before  any  loss : 
crued,  and  part  of  the  cargo  was  discharged,  and  a  loss  n 
sequently  accrued,  in  no  degree  attributable  to  her  having  bt 
overladen  in  the  early  part  of  her  voyage ;  held,  that  the  i 
derwriters  were  liable  for  such  loss  \ 

In  a  policy  by  a  member  of  a  mutual  insurance  dub,  tb 
was  a  memorandum,  amongst  other  exceptions,  warraoti 
rules,  terms,  conditions,  and  agreements,  that  **  all  ships  w 
to  be  inspected  and  approved  by  a  committee  of  the  dub,  i 
that  all  chain  cables  were  to  be  properly  tested ; "  held,  in 
action  for  a  loss,  that  it  was  not  a  condition  precedent  wl) 
made  it  necessary  for  the  insured  to  prove  that  a  chain  a 
had  been  tested  previously  to  the  voyage  ^. 


SECTION  XVI. 

DEVIATION. 


A  deviation  Bt  deviation  is  meant  a  departure,  without  necessity  or 
2^  fiable  cause,  from  the  usual  course  of  the  voyage  insur€<L| 

^o*i"»  of      the  terms  of  the  contract,  the  insurer  only  runs  the  risk 
with<mt'  voyage  agreed  upon,  and  of  no  other ;  it  is  therefore 
wiU^Sae    ^^^^^  necessarily  implied  in  the  policy,  that  the  ship  si 
the  policy,     ceed  to  her  port  of  destination,  by  the  shortest  and 
course.    If  the  insured  deviated  without  necessity  or  i 
fiable  cause,  it  is  a  breach  of  the  implied  warranty,  tbe 


*  Hodtt  V.  Thornton,  Holt,  50.  Harr.  &  WoQ.  S80.    Fii 

^  Weir  r.  Aberdeen,  2  B.  &  A.  money  into  oonrt  in  an  Md«B| 

320.  policy  sdmitii  that  the  sbip 

'  Harrison  v.  Douglas,  6  Nev.  ft  worthy.  itL 

M.  180.     3  AdoL  &  Ellis,  ."Kie.     1 
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of  wiuch  is  not  to  avoid  the  policy,  but  to  discharge  the  un- 
derwriter fitHo  aD  subsequent  responsibility  K  As  if  a  ship  or 
|oods  be  damaged  before  deviation,  and  be  lost  after  deviation, 
tbe  insurer  is  not  answerable  for  the  loss,  but  he  is  responsible 
la  the  damage  sustained  previous  to  the  deviation  ^.  The 
roscn  wby  a  deviation  discharges  the  underwriter  is,  not  that 
lite  risk  is  thereby  increased,  but  because  the  insured  has  with- 
DQt  necessity  substituted  another  voyage  for  that  which  was 
mxd,  and  thereby  varied  the  risk  ^.  The  shortness  of  the 
bmeorof  the  distance  makes  no  difference  as  to  its  effect  on 
tilecQBtnet;  whether  it  be  for  a  month,  or  for  one  mile,  or  for 
oe  iiBodred,  the  consequence  is  the  same  ^, 

VHiere  goods  were  insured  from  Dunkirk  to  Leghorn,  and 
kdiif  eame  to  Dover,  in  her  way  to  procure  a  Mediterranean 
K)  it  was  held  to  be  a  deviation  *. 

If  a  ship  insured  for  one  voyage  saib  upon  another,  though  What  ooa- 
fe  be  taken  before  the  dividing  point  of  the  two  voyages,  it  S^i^tioE. 
a  deriation  which  discharges  the  insurer  ^  But  if  the  ship 
A  on  the  intended  voyage,  and  a  deviation  is  afterwards  in- 
^,  which  is  not  carried  into  effect,  it  will  not  avoid  the 
%^'  **  Where  the  insurance  is  on  a  voyage  to  a  given  place, 
id  the  captain  when  he  sails  does  not  mean  to  go  to  that 
tKe  at  all,  he  never  sails  on  the  voyage  insured.  But  where 
^  oltimate  temani  of  the  intended  voyages  are  the  same  as 
^described  in  the  policy,  although  an  intermediate  voyage 

*  natemplated^  the  voyage  is  to  be  considered  the  same  until 
V  rasel  arrives  at  the  dividing  point  of  the  two  voyages. 

*  departure  from  the  course  of  the  voyage  insured  then 
^^OfBeitL  deviation;  but  before  the  arrival  at  the  dividing 
«t)  there  is  no  more  than  an  intention  to  deviate,  which,  if 
•carried  into  effect,  wOl  not  vitiate  the  policy." '^     Where  a 

'Green ft  Young,  2  Ld.  Raym.  188. 

^  '  Wooldridge  v.  Boydell,  I>oug. 

'  MttdL  184.    Davis  o.  Oarrett,  16. 

H  7ie.    4  H.  &  P.  640.  s  Foster  v.  Wihner,  2  Stra.  1249. 

'  Pfr  Lord  Mm^U^  C.  J.,  in  TheUason  r.  Fogusson,  Doug.  361. 

«>tre«.Wi]Mm,Doiig.  291.  Hare  Kewl«y  v.  Ryan,  1  H.  Bl.  343. 

tftTu,  7  B.  &  C.  14,  poii.  »»  Per  Bayley^  J.,  in  Hare  v.  Tra- 

\  ^^  vis,  :r  B.  &  C.  17. 
TowMon  r.    Guyon,    Marsh. 
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policy  was  effected  on  goods  from  Liverpool  to  London,  a^ 
the  captain  took  in  goods  at  Liverpool  for  Southampton  a«  wi 
as  for  London,  intending  to  go  first  to  Southampton,  the  / 
mini  of  the  voyage  being  the  same  as  those  described  in  t 
policy;  it  was  held  to  be  the  same  voyage  until  die  vea 
reached  the  dividing  point ;  and  that  the  policy  attached  ao  fi 
though  putting  into  Southampton  was  a  deviation*. 

If  where  there  are  several  courses  or  modes  of  perfonni 
a  voyage,  the  master  select  a  particular  track  for  a  purpc 
foreign  to  the  voyage,  instead  of  adopting  that  which  is  t 
safest,  considered  merely  with  reference  to  the  voyage  insure 
it  is  a  deviation  which  will  avoid  the  policy  K 
Liberty  to         A  clause  is  frequently  introduced  into  policies  giving  liber 
^    '*  ^'  to  the  insured  to  touch,  stay,  trade,  &c.,  at  any  port  or  places; 
liberty  to  touch  *'  at  any  port  or  place  whatsoever^  for  all 
poses,*'  must  be  taken  to  mean  for  some  purpose  corn 
with  the  voyage ;  therefore  if  the  insured  touch  at  any  port 
placcj  for  a  purpose  unconnected  with  the  object  of  the  vo\ 
it  will  avoid  the  policy  *^. 
At  and  Where  a  vessel  insured  on  freight  at  and  from  London 

'^"°*  Grenada  arrived  in  safety,  and  proceeded  to  deliver  her  m 

ward  cargo  in  different  bays  of  the  island,  (when  there  wai  b 
one  custom-house,)  and  was  lost  in  entering  a  bay  to  which  »i 
was  going,  for  the  double  purpose  of  delivering  the  remaini 
of  her  outward,  and  taking  in  a  homeward  cargo ;  beld^  th 
this  was  not  a  deviation,  and  that  the  underwriters  were  liib 
for  the  loss  of  the  homeward  freight ;  for  the  eroploymeot 
which  the  ship  was  engaged  at  the  time  of  the  loss  « 
necessarily  connected  with  the  homeward  voyage  ^,  But  whe^ 
a  vessel  was  insured  "  at  and  from  her  port  of  loading  in  Non 
America,  to  her  port  of  discharge  in  England,"  and  she  took 
part  of  her  cargo  at  Cockaigne,  in  New  Brunswick,  and  the 

*  I<L     When  the  vessel  arriTed  102. 

at  London  the  goods  insured  were  *  Rudcer  v.  Alnntt,  U  Eiat,  fr 

found  damaged  ;  it  was  held,  that  Langhom  v.  Alnutt,  4  Tsont.  bl 

the  evidence  was  properly  left  to  the  Hammond  o.  Reid,  4  &  &  it  '- 

jury,  to  say  whether  the  goods  were  Solly  v.  Whitmore,  A  &  &  A.  ^' 

damaged  previous  to  the  ship  de-  *  Wane  r.  Miller,  7 1'*  ^  ^  ^ 

viating  from  the  direct  course,     td.  4  B.  &  C.  63& 

^  Middlewood  t>.  Blakes,  7  T.  R. 
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uM  fnrtber  up  to  Bucktnsh,  a  place  within  seven  miles  of 

Cockaigne,  liigiier  op  in  the  same  bay,  and  within  the  genera] 

jviidiction  of  the  same  custom-house  at  St.  John's^  but  having 

a  csftom-lMNise  officer,  equally  with  Cockaigne,  entitled  to 

glut  deinnoes.    At  Bucktush  she  took  in  a  further  part  of 

iierearigD^  and  returning  to  Cockaigne,  there  completed  her 

orgo;  bdd,  in  an  action  for  a  loss  which  occurred  after  the 

revel  had  sailed  on  her  voyage,  that  the  going  to  Bucktush 

after  die  had  commenced  taking  in  her  cargo,  was  a  deviation 

vbidiTidated  the  policy;  for  the  expression,  ''from  her  port  Port  of 

of  losing,"  meant  one  single  place;  therefore  when  the  ship  m&maae 

^oK  began  loading  at  Cockaigne,  it  ought  to  have  finished  "^^ 

(^;  going  to  any  other  place  was  a  deviation  *. 

Inier  a  policy  from  London  to  the  ship's  discharging  port  Of  the 

order  in 
ff  i»ru  in  the  Baltic,  with  liberty  to  touch  at  any  port  or  which  pons 

ports  far  orders,  or  any  other  purpose ;  the  ship  in  touching  for  ?^^^^ 

*iien  before  she  has  selected  her  port  of  discharge,  is  not 

eoofined  to  take  the  ports  in  the  successive  order  in  which  they 

bio  the  coarse  of  the  voyage,  but  may  return  to  a  port  she 

hs  (jaitted,  for  orders  as  to  her  port  of  discharge  \     But  after 

^  His  lelected  her  port  of  discharge,  she  must  touch  at  ports 

■iy  in  their  successive  order  ^.     If  ports  of  call  are  named  in 

■policy  in  a  successive  order,  the  ship  must  take  them  in  the 

"Be  nccession  in  which  they  are  named. 

^poQ  a  policy  from  London  to  Trinidad,  or  the  Spanish 

^  vith  liberty  to  call  at  all  or  any  of  the  West  India  islands 

<^  settlements,  and  with  liberty  to  touch  and  stay  at  any  ports 

V  places  whatsoever  and  wheresoever,  the  assured  must  take 

tfl  tlie  ports  at  which  he  touches,  in  the  same  succession  in 

'bfa  they  occur  in  the  course  of  the  voyage  insured.    But 

^  lie  it  lost  in  steering  for  an  island  not  in  the  outward  course 

(bisToyage  to  Trinidad,  it  is  a  question  for  the  jury  to  con- 

^i  whether  he  had  not  abandoned  the  intention  of  going  to 

nnidad,  and  restricted  himself  to  the  residue  of  the  voyage 

'  Blown  V. Taylaore,  1  Hanr.  &  *  See  Hunter  r.  Lnthly,  10  B.& 

^^  578.    6  N.  &  BL  472.  C.  868,  in  error.    7  Biug.  517.     1 

^  Aadvewt  o.  BleUish,  (in  error,)  C.  &  J.  423.     Drisool  v.  Bovil,  1  B. 

Tamt  496.  2  M.  &  S.  27. 16  £Mt,  &  P.  316. 
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only  \  Where  a  ship  insured  at  and  from  Lisbon,  had  libert 
to  call  at  any  one  port  in  Portugal  for  any  purpose  whatsoeve 
and  after  leaving  Lisbon  sailed  to  complete  her  cargo  to  Fai^ 
a  port  to  the  southward ;  held,  that  the  permission  must  I 
restrained  to  the  northward  ports  on  her  way  to  England,  an 
that  she  had  deviated  by  going  southward  \ 

Where  a  ship  was  insured  from  London  to  Berbice,  with  i 
extensive  liberty  of  touching  and  trading  at  all  places ;  be) 
that  by  putting  into  Madeira,  and  staying  there  after  the  coi 
voy  with  which  she  sailed  had  proceeded  on  the  voyage,  si 
was  guilty  of  a  deviation,  which  discharged  the  underwriten 
Policy  on  a  ship  "  ft^om  London  to  New  South  Wales,  az 
from  thence  to  all  parts  and  places  in  the  East  Indies,  or  Sout 
America,  with  liberty  to  take  in  and  lan^  goods  and  passenger 
and  to  trade  backwards  and  forwards  and  forwards  and  bad 
wards ;  *'  held,  that  after  the  arrival  of  the  ship  at  New  Sout 
Wales,  she  was  protected  by  the  policy  so  long  only  as  she  «i 
sailing  on  a  voyage  either  to  South  America  or  to  the  £a| 
Indies,  or  on  some  intermediate  voyage,  having  for  its  ultima 
object  the  accomplishment  of  a  voyage  either  to  South  Ameri 
or  to  the  East  Indies.  But  on  arriving  at  New  South  Wab 
the  captain  being  ordered  by  his  owners  to  proceed  on  a  tradn 
voyage  to  New  Zealand,  and  from  thence  direct  to  Sou: 
America ;  proceeded  to  New  Zealand  with  passengers,  and  wi 
returning  from  thence  to  New  South  Wales,  when  the  abip  ws 
totally  lost ;  held,  that  the  sailing  from  New  South  Wales  d 
New  Zealand,  and  back,  was  a  deviation  from  the  voyage  in 
sured,  by  which  the  insurers  were  discharged ;  for  at  tbe  tin 
of  tbe  loss,  the  ship  was  on  a  distinct  voyage,  not  coiuiecw 
with  either  of  the  voyages  contemplated  by  the  parties  as  tbi 
principal  objects  of  the  contract  ^. 
Policy  on  Leave  granted  in  a  policy  of  insurance  on  a  fishing  von^ 
▼oyitfe/  ^  ^^^  prizes  into  port,  does  not  authorise  to  remain  in  port 
a  prize  receives  necessary  repairs,  which  she  could  not  ' 


*  Gairdner  u.  Senhouse,  3  Taunt.  Park,  446. 

16.    Bragg  v.  Anderton,  4  Taunt*  ^  Willianu  o.  Shee,  3 

229.  *  Bottomly  V.  Bonn, 

^  Hogg   V.   Homer,    Park,   444.  702.    5  B.  &  C.  210. 
Marsh.    184.      Ranken    i>.    Reeve, 


ac.  in.] 
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m  hare  had ;  and  at  most  extends  to  seeing  the  prise  moored 
iitelj,  and  giving  necessary  orders  for  her  final  destination  *• 
UbaVf  given  in  a  policy  on  a  fishing  voyage,  to  chase,  capture, 
lad  man  prizes,  does  not  antborize  the  ship  to  lie  by  nine  days 
of  a  port,  waiting  for  an  enemy's  ship  to  come  out  vrhen  she 
ibodd  have  completed  her  cargo,  although  she  lay  in  wait 
diriog  that  time  within  the  limits  of  her  fishing  ground^. 

It  is  not  an  implied  condition  in  a  common  marine  policy  on  When  a 
^  iDd  freight,  that  the  ship  shaU  not  trade  in  the  course  of  ^^^  {^^ 
iwTOTage,  if  that  maybe  done  without  deviation  or  delay,  theooime 

of  uOF 

or  otherwise  increasing   the  risk  of  the  insurers ;  therefore  voyage. 
v&ere  I  ship  was  compelled  in  the  course  of  her  voyage  to  enter 
1  port  for  the  purpose  of  obtaining  a  necessary  stock  of  pro* 
nsioas,  whidi  she  could  not  obtain  before  in  the  usual  course, 
h  reason  of  a  scarcity  at  her  lading  ports ;  and  during  her 
justifiable  stay  in  the  port  so  entered  for  that  purpose,  she  took 
<»  board  bullion  there  on  freight,  which  the  jury  found  did  not 
Kcuion  any  delay  in  the  voyage ;  it  was  held,  not  to  avoid  the 
^cj^.    If  a  ship  has  liberty  to  touch  at  a  port,  it  is  no  devia* 
ton  to  take  in  merchandize  during  her  allowed  stay  there,  if 
^  does  not  by  means  thereof  exceed  the  period  allowed  for 
her  remaining  there  ^.     It  is  equivalent  to  a  deviation  if  a  ship 
bored  on  a  trading  voyage  on  the  coast  of  Africa  stay  there 
^^d  the  usual  time  as  a  receiving  ship  *. 
If  a  deviation  be  justified  by  necessity,  it  will  not  avoid  the  Ademdon 
coatnct,  or  discharge  the  insurer ;  as  if  the  ship  be  obliged  to  justified  by 
•^from  the  direct  or  usual  course  by  stress  of  weather';  '^•^"■'^y' 
or  for  necessary  repairs',  or  to  join  a  convoy^,  or  to  avoid 
^oreor  detention  ^«  or  through  the  mutiny  of  the  crew^,  or 


'  Jamtt «.  Ward,  1  Camp.  Ml. 

'  Hibbert  e.  HaDiday,  2  Taunt. 
^  See  Lawrenoe  «.  Sidebottom, 
(£»t,45.    Parr  v,  AndenOD,  Id, 

'  Raine  «.  Bell,  9  East,  106. 

^  Urqahart  v.  Bsnard,  1  Taunt. 

tiO. 

*  Umley  V,  Buggin,  Manh«  194. 
'  I^dany  v.  btoddart,  4  T.  R.  22. 


s  Oabert  v.  Readahaw,  Park,  404. 
Motteox  V.  London  Assuranoe  Com« 
pany,  1  Atk.  646. 

^  D'Agnilar  r.  Tobin,  Holt.  1 86. 
Campbell  v.  Bordiea,  2  Stra.  1286. 

>  Blackenhagen  v.  London  Aa- 
suranoe  Company,  1  Camp.  464. 
Driacol  0.  Boril,  1  B.  &  P.  313. 

^  Elton  V.  Brogden,  2  Stra.  1264. 
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cm  Msooont  of  the  ticknesft  of  the  master  or  mariners  *,  it  will 
not  determine  the  contract ;  provided  the  captain  in  departing 
from  the  usual  course,  act  6oiid  fidtt  and  according  to  the  besit 
of  his  judgment,  for  the  benefit  of  all  parties. 

If  a  ship  is  driven  out  of  her  course  by  a  storm,  she  is  not 
obliged  to  return  back  to  the  point  from  whence  she  was  driven^ 
but  may  make  the  best  of  her  way  to  the  port  of  destination  ^. 
Where  a  policy  of  insurance  contains  no  warranty  against 
seisure  in  port,  if  the  ship  to  avoid  such  seisure  runs  to  aen 
before  she  is  properly  loaded,  and  is  in  consequence  obliged  to 
go  to  a  port  out  of  the  direct  course  of  the  voyage  insured  ; 
the  underwriters  are  liable  for  a  subsequent  lois  ^  Otherwriae 
where  the  policy  contains  a  warranty  against  seisure  in  port  ^. 
If  she  is  forced  by  stress  of  weather  into  any  port  under  that 
clause,  she  is  not  protected  in  breaking  bulk  whOe  at  such  port ; 
if  she  does,  it  avoids  the  policy  *.  Policy  on  goods  on  board  a 
particular  ship  frt>m  A»  to  B.  **  against  sea-risk  and  fire  only  ;*' 
in  the  course  of  the  voyage  from  A,  to  B.  the  ship  was  carried 
out  of  the  course  of  the  voyage  by  a  king's  ship ;  but  being  after- 
wards released,  she  proceeded  on  the  voyage  insured,  and  while  so 
proceeding,  the  goods  insured  sustained  sea-damage ;  hdd,  that 
the  underwriters  were  liable  ibr  this  loss :  for  the  ship  was  car- 
ried out  of  the  course  of  her  voyage  by  force ;  and  deviation 
occasioned  by  force,  is  the  same  as  that  occasioned  by  necessity  <• 
But  it  is  a  deviation  if  the  master  leaves  a  port  for  a  particular 
purpose,  by  the  command  of  the  captain  of  a  king's  ship  lying 
there,  without  any  remonstrances. 
Wliere  A  policy  of  insurance  from  Bristol  to  Monte  Video,  or  other 

^^'teMt  f     ^^  ^  ^  "^^^  Plate,  where  the  ship,  after  arriving  off  Mai- 


*  Whsa  ■iflrnwi  of  the  mirtsr  or 
oraw  it  Mt  up  M  sa  eioose  for  de- 


▼iaUoQ,  it  ii  inornnhwit  on  the 
plaiatiir  to  abew  that  proper  modi- 
dun  sad  neoeuariei  Ibr  the  voyage 
were  on  boeid,  in  a  omo  when  the 
nstnre  of  the  voyage  requires  that 
there  shoold  be  a  nurgeon  on  board. 
P«r  Lovd  Eidon^  C  J.,  in  Woolf  v. 
Oaggett,  3  Esp.  257. 


^  Harrington  «.  HaUkeld,  Pkik, 
466. 

^  O'Reilly  e.  Gonae,  4  Can^. 
849. 

*  O'Reilly  v.  Royal  Exchange 
Aainranoe  Company,  4  Gamp.  S46L 

•  Stin  v.  Ward^  2  £^  610l 

'  Soott  V.  Thompaon,   1   N.   R. 
181. 
■  Phelps  V.  Auldjo,  2  Camp.  350. 
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donado^  it  die  moutli  of  the  Plate,  was  immediately  ordered  off  a  wptdBc 
by  die  Bridsli  commander  there  (the  enemy  having  before  got-  ^^^^ISdim 
tm possenioii of  every  other  port  in  the  river) ;  will  not  cover  J"^^?*** 
I  lots  wbicfa  happened  to  the  goods  insured  by  a  peril  of  the 
Mtaiier  die  ship's  departure  from  thence,  in  her  way  to  Rio 
iaaeiro,  which  was  the  nearest  friendly  port,  and  to  which  she 
WIS  mder  a  necessity  of  going  for  water  and  repairs;  for  the 
policy  contsining  a  ccmtraet  for  a  specific  voyage,  could  not  be 
•xteided  by  implication,  however  necessary  it  might  be  that  the 
voyage  should  be  altered  *. 

If  the  captain  of  a  ship,  on  hearing  that  there  is  an  embargo 
iul  on  ships  at  the  port  of  destination,  waits  at  some  place  near 
tkreto  till  the  embargo  be  removed,  he  will  be  protected  by 
die  policy;  but  if  he  might  put'  into  a  friendly  port  in  the 
aeighbourhood,  and  instead  of  doing  so  sails  back  to  the  port  of 
oQtfit  and  is  lost,  he  will  be  considered  as  having  abandoned  the 
voyage  insured,  and  the  underwriters  will  be  discharged  ^. 


SECTION  XVII. 

IX.LBOAL  VOTAOX. 


It  may  be  laid  down  as  a  general  rule  that  no  insurance  can  be  An  intor. 
^y  effected  upon  a  voyage  undertaken  contrary  to  the  laws  J^Jbe^- 

of  tikis  kingdom  or  those  of  its  dependencies,  or  to  the  law  of  ^^wtedupoD 

s  ToysffO  or 
i^«tt.    Therefore,  if  the  voyage  or  the  traffic  in  which  the  traffic  m 

«^ipi«  engaged  be  illegal,  an  insurance  effected  thereupon  is  ^^'^^^ 

roid,  and  cannot  be  enforced  ® ;  and  it  is  immaterial  whether  laws  of  thia 

i»  insurer  was  apprized  of  the  illegality  of  the  voyage,  or  not  *.  ^""flP^*""** 

f  tbere  be  anything  illegal  in  the  transaction  during  any  part 

^the  time  that  the  policy  attached,  the  policy  is  void ;  as,  if  a 

bip  be  insured  '*  at  and  from  A.  to  B*^  and  there  be  any  ille- 

>iity  in  the  traffic  during  her  stay  at  ^.,  the  assured  cannot 

^ver  on  the  policy  for  a  loss  happening  between  A,  and  B. 

'  Pwkin  V.  Tiuino,  11  East,  22.  iuranoe  Gompsoy,  1  Camp.  464. 

Camp.  &9.  Niebon  v.  De  laCour,  *  See  anie,  1132. 

£ap.619.  <*  Marah.  181. 
*  BbckeoKagen   r.   London  As- 
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But  in  order  to  render  the  insurance  illegal,  the  illegality  should 
exist  during  the  course  of  the  voyage  insured ;  therefore  an 
insurance  on  a  ship  for  a  particular  voyage  may  be  legal,  thou  ' 
she  may  have  done  some  act  in  a  former  voyage  for  which  si 
was  liable  to  seizure ;  and  goods  may  be  insured  though  pnr 
chased  With  the  proceeds  of  a  former  illegal  cargo*.  But  i 
there  be  any  illegality  in  the  commencement  of  an  integral  yo; 
age,  and  an  insurance  be  effected  on  the  latter  part  of  the 
voyage,  which  taken  by  itself  would  be  legal,  still  the  assured 
cannot  recover  on  the  policy  ^. 

The  Stat.  47  Geo.  III.  c.  2.  legalized,  from  September  17. 
1 806,  the  trading  to  any  place  which  then  was,  or  should  tber^ 
afler  be,  under  the  dominion  of  his  majesty.     Buenos  Ajres 
was  taken  by  his  majesty's  troops  in  the  preceding  year,  and 
retaken  on  the  12th  of  August,  1806  ;  held,  that  an  adventure 
to  Buenos  Ayres,  commencing  in  the  first  week  of  September. 
1806,  was  illegal,  and  the  policy  on  it  void  ^. 
Trade  car-        Trade  carried  on  in  violation  of  a  blockade  or  embargo,  o^ 
▼idation  of  ^^  provisions  of  a  treaty,  or  of  a  royal  proclamation,  is  ill^ 
a  blockade,   i^^  g^  policy  effected  on  the  ships,  goods,  or  freight  is  void^.    It 
a  ship,  without  notice  of  a  blockade,  proceeds  to  a  port  which  u 
blockaded,  and  be  captured,  the  policy  is  not  thereby  vitiated; 
and  a  notification  of  the  blockade  in  the  gazette  is  not  condrr 
sive  of  the  knowledge  of  the  insured  of  that  fact,  '*  althougfa," 
said  Lord  Tenterden,  C.  J.,  "  the  blockading  nation  may,  bv 
the  law  of  nations,  be  aUowed  to  consider  its  notification  cf 
a  blockade  as  a  notice  thereof  to  all  the  subjects  of  the  natioa 
to  which  the  notification  has  been  made,  yet  such  rule  canooi 
be  applied  to  the  case  of  insurance;  knowledge,  like  other 
matters,  must  become  a  question  of  fact  for  the  decisioa  and 
judgment  of  a  jury.*'  ®     Therefore,  when  a  ship  sailed  for  a 
foreign  port,  and  notice  afterwards  appeared  in  the  gazette  that 
such  port  was  blockaded ;  the  ship  having  been  captured,  it 


*  Bird  V.  Appleton,  8  T.  R.  662.         *  Defanada   o.    Motteaz,   Ptft 

»  Marryattv.  Wilaon,8T.R.31.  367-     1  T.  R.  85.    The  Hurtle,  3 

I  B.  &  P.  430.    Bird  v.  Pigou,  a  Rob.  Adm.  Rep.  334.    Joneiv.  T> 

N.  P.  981.  bias,  1  Id,  329. 
'  Toulmin  v,  Anderson,  1  Taunt.         *  Per  Lord  Tenierden,  C  J-,  'c 

227.  '  Uarratt  v.  Wise,  9  a  &  C.  717- 
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was  beld  to  be  a  question  of  fact  for  the  jury,  in  an  action  on 
the  poli'cj,  whether  the  captain  knew  of  the  blockade  or  not  ** 
If  after  notice  of  a  blockade  a  policy  is  effected  to  the  port  that 
is  blockaded,  and  the  ship  sails  for  the  purpose  of  enquiring 
whether  the  blockade  is  continued,  and  is  captured,  the  policy 
is  Dot  thereby  vitiated,  for  the  voyage  is  not  illegal  in  its  in- 
ception ^ 

The  Navigation  Act,  6  Geo.  IV.  c  109,  requires  that  certain  Fovaign 
^  ihaD  be  navigated  by  a  crew  of  which  three  parts  are 
Britkh;  tn  exemption  is  given  if  a  due  proportion  of  such 
seaaen  cannot  be  procured  in  any  foreign  port ;  or  if  the  propor- 
tioa  be  destroyed  during  the  voyage  by  any  unavoidable  cir- 
nmstanoe,  and  the  master  bring  a  certificate  of  the  facts  from  a 
British  consul,  or  prove  the  facts  to  the  satisfaction  of  the 
conptroDer  of  the  customs  in  a  British  port ;  held,  that  a  ship 
which  lost  her  proportion  of  British  seamen,  by  death,  at  Sierra 
leooe,  and  could  not  replace  them  except  by  foreigners,  was 
vitbin  the  exemption,  and  the  vessel  having  been  lost  on  her 
voyage  home  with  an  over  proportion  of  foreign  hands,  the  in- 
sored  was  not  precluded  from  recovering  from  the  underwriters, 
though  he  had  not  the  certificate  required  by  the  act,  the  cir- 
^^nmances  of  excuse  having  been  satisfactorily  proved  to  a 
pry  at  the  trial  «. 
By  the  common  law,  no  British  subject  can  legally  trade  with  Tndhig 
^  toemy's  country,  and  the  property  engaged  is  subject  to  anemy 
«o&cation  in  a  court  of  prize.     Every  contract  of  insurance,  JJ?!^*  * 
^ibre,  effected  on  the  property  of  an  enemy,  or  on  goods  illagaL 
Purchased  even  by  a  British  subject  in  an  enemy's  country,  is 
^oid^.    But  a  license  firom  the  crown  will  legalize  a  trading 
with  the  enemy,  and  protect  the  exportation  of  goods  which 
>  prohibited  by   proclamation;    and  an  insurance  may  be 
I^aDy  effected  on  commerce  which  is  protected  by  such  li- 
tcnse. 

Licenses  to  trade  with  an  enemy  are  to  be  construed  liberally, 

'  fd.  «  Btoart  v.  Poiwel,  1  B.  &  Ad. 

'  Ntylor  p.  Taylor,  9  a  &  C.  968. 

718-  IW^eiih  V.  Hodgwn,  7  Bing.  <  Potts  v.  BeD,  8  T.  R.  ft4& 
«S.    5M.  ft  P.  407. 
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and  not,  like  grants  of  property  from  the  crown,  strictly ;  ani 
therefore,  although  the  agent,  in  obtaining  the  license,  did  no 
represent  to  the  privy  council  that  he  applied  on  behalf  of  aj 
hostile  trader,  the  concealment  did  not  vacate  the  license,  (^ 
vitiate  the  policy  *.  So,  a  misdescription  of  a  party  applying  t^ 
the  crown  for  a  license  to  trade  with  an  enemy,  if  made  withou 
fraud,  does  not  vacate  the  license,  or  vitiate  a  policy  efiectn 
upon  it.  As  where  he  was  described  to  be  "  of  London,  mer 
chant:"  whereas  he  was  resident  at  the  time  at  Heligoland 
from  whence  he  passed  into  Germany,  intending  to  return  im 
mediately,  and  settle  in  London  \ 

A  license  to  F,  H.  of  London,  merchant,  on  behalf  of  bimsel 
and  other  British  or  neutral  merchants,  to  import  a  cargo  frois 
certain  limits,  within  which  an  enemy's  port  is  situate,  in  is\j 
vessel  bearing  any  flag  except  the  French,  will  protect  a  ship 
trading  from  that  port,  in  which  ship  F,  H,  and  an  alien 
enemy  are  jointly  interested ;  and  therefore  such  interest  ra 
held  insurable  ®.  So,  under  a  license  to  British  brokers  rendeni 
here,  that  a  ship  bearing  any  flag  may  import  from  an  enemy's 
country,  to  whomsoever  the  property  may  appear  to  belong; 
three  British  subjects  not  named  in  the  license,  one  of  wbom 
resides  in  an  hostile  country,  may  import  from  another  bosdie 
country  to  this  ^.  So  a  license  to  H,  S.^a,  British  merchant,  that 
a  ship  may  go  to  a  hostile  port,  and  bring  home  a  caigo  ot 
goods,  authorizes  the  importation  of  such  goods,  being  the  pro- 
perty of  an  alien  enemy,  a  subject  of  that  hostile  country,  and 
therefore  authorizes  him  to  insure  and  enforce  his  contract  of 
insurance  in  our  courts  *• 

Where  a  license  is  granted  for  a  voyage  to  an  hostile  country, 
to  continue  in  force  till  a  given  day,  if  the  voyage  is  bondjidi 
begun  before  that  day,  it  contmues  to  be  protected  by  tfae 


*  Plindt  V,  Soott,  and  Same  v. 
Crdkett,  5  Tannt.  674.  15  East, 
626, 

^  Yaoj^ian  v.  Lemeche,  (ia  error,) 
7  D.  &R.  236.  8  Moore,  646.  1 
Bing.  473,  overrofing  Klingender  o. 
Bond,  14  Eaat,  484. 


*  Hagedom  v.  Rcid,  I  U.  A  S. 
567-    Ounp.  877* 

'  Fsyle  9.  Dottfdilfcm,  3  TmA- 
546. 

*  Morgan  r.  Osval^  3  Ttont 
654. 
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license,  tlioi^  delayed  beyond  the  day  by  stress  of  weather, 
or  odier  acddeot,  over  which  the  assured  have  no  control  ^. 

If  a  ?esse]  imports  under  a  license  a  cargo  of  goods  from  an 
iMstOe  eoimtry,  and  also  certain  other  goods  not  licensed^  the 
osaranee  oo  the  licensed  goods  is  not  thereby  vitiated  **.  There- 
fore, vhere  a  quantity  of  gunpowder  was  exported,  for  a  part 
of  vfaich  only  a  license  had  been  obtained ;  it  was  held,  that  the 
exportation  of  the  excess  only  was  illegal ;  and  that  an  insurance 
efbtcd  on  the  whole  cargo,  might  be  supported  as  to  so  much 
for  wbidi  the  license  was  obtained,  whether  the  property  of  the 
fioe  or  of  different  persons  *. 
in  nnportation  from  an  hostile  port  by  an  alien  enemy  there 
ns^iA,  may  be  legalized  by  a  license  to  i2.,  on  behalf  of  a 
British  merchant,  for  a  ship  not  named ;  but  in  order  so  to 
%aliie  it,  it  is  not  sufficient  that  the  ship's  name  should  be 
indorsed  at  the  hostile  port  of  loading  on  the  license ;  the  as-  ' 
<^  nrast  also  prove  by  what  authority  he  applies   thelicense 
so  obtained  to  that  adventure  ^.     But  a  license  to  trade  to  an 
copy's  coontry,  granted  to  one  set  of  British  merchants,  cbH" 
K^t  be  osed  to  cover  a  trading  by  other  British  merchants, 
without  connecting  them  together;   as  by  showing  that  the 
F^titt  licensed  were  agents  at  the  time  for  the  others  *. 


SECTION  XVIII. 
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PAOS    I  PAGE 

t.  iCirtpnimirtkm.  |  2.  ConceahiMnt 1906 

^•'-Mitrepresentaium,']      A  ealse  representation  by  the  in-  AfUsere* 
«wed  or  his  agent,  whether  in  writing  or  by  parol,  respecting  S^^Sf 
ttj  &ct  or  circumstance,  the  belief  of  which  may  reasonably  be  *^<^1^  ^^ 
'^Tposed  to  influence  the  insurer  in  undertaking  the  risk,  or 

^  Graoing  «.  Crodcett,  3  Camp.  *  Kdr  v.  Andraade,   2  Manh. 

Ct  tiffin  V.    Glorer,  4  Taunt.  196.    6  Tannt.  49& 

717-    Effbitli  V.  Smith,  5  Taunt.  '  Rolrinaon  r.  Morris,  5  Taunt. 

^  730. 

*  Pieididi  V.  AQnnt,  and  Same  *  Busk  v.  Bell,  16  East,  3. 
«•  Une,  4  Taunt.  792. 
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calculating  the  premium,  will  avoid  the  policy  ;  for  it  is  deemed 
a  fraud  on  the  insurer.  And  it  is  immaterial  whether  the  in- 
sured make  the  representation  innocently  or  fraudulendy^ 
But  a  representation  made  hy  the  insurer  bond  fide  upon  pro- 
hahle  expectation  or  on  his  belief,  will  not  vitiate  the  policy, 
though  it  turn  out  to  be  untrue ;  for  the  underwriters  m^t 
enquire  into  the  grounds  of  his  expectation  or  belief^. 

Where  the  broker  who  effected  the  msurance  reported  that  the 
ship  was  seen  safe  on  such  a  day,  and  had  performed  two-thirdi 
of  her  voyage,  and  it  turn  out  that  she  had  got  as  far  as  was  re- 
presented, but  was  lost  two  days  before  the  day  mentioned;  held, 
that  the  mistake  was  material,  and  vitiated  the  policy  <^.  So  a 
statement  made  by  the  broker  at  the  time  of  effecting  a  policj 
that  the  ship  was  ready  to  sail  on  a  particular  day,  when  in  fact 
she  had  sailed  on  the  day  before,  was  held  to  be  such  a  ma- 
terial misrepresentation  as  to  vitiate  the  policy  <^. 

So,  where  a  London  merchant,  insuring  at  Leith,  represented 
(contrary  to  the  &ct)  that  he  had  done  some  insurances  at 
Lloyd's,  upon  the  same  voyage,  at  the  same  premium  given  to 
the  Leith  underwriters,  who,  not  being  well  acquainted  with 
the  nature  of  the  risk  themselves,  subscribed  the  policy,  (ron 
their  confidence  in  the  skill  and  judgment  of  the  London  under- 
writers ;  held,  by  the  House  of  Lords,  reversing  the  judgment 
of  the  court  of  sessions,  that  this  was  a  fraud  which  vitiated  the 
policy,  though  the  misrepresentation  was  not  such  as  affected 
the  nature  of  the  risk  *. 
The  in-  If  the  insurer  be  not  deceived  by  the  misrepresentation,  it 

to^BioSvel  ^^^  ^^^  avoid  the  policy.  As  w^here  the  agent  of  the  insured 
made  a  false  representation,  but  it  did  not  appear  that  the 
underwriter  was  thereby  induced  to  accept  the  risk  ;  held,  that 
the  jury  were  warranted  in  finding  that  the  misrepresentation 
was  not  materia],  and  that  the  policy  was  not  thereby  vitiated  ^. 


*  MarBh.453.  Per  Lord  ManffieU^  '  MaodowaU  v.  Fmer,    Dongl- 

C  J.,  in  PawKm  o.  Watson,  Cowp  200. 

78&       But    nee    Flinn  o.  Totnn,  *  EUis  o.  Bnitton,  Park,  8(& 

M.  & M. 307, |Mr  Lord  Tenierdm.  *  Sibbald  r.  Hi)l,2  Dow.  96S. 

**  Barber  o.  Fletcher,  Doug.  392.  '  Flinn  v.  HeadUun,  9  B.  &  C. 

Hubbard  r.  Glover,  3  Camp.  313.  693.    See  Planche  o.  Fletcher,  Doog- 

Bowden  o.  Vaughan,  10  East,  415.  23& 
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If  a  repmenUtion  be  nAiianiiailff  correct,  it  is  sufficient  K  A 
oisrepreseDtation  made  to  the  Jirsi  underwriter,  is  a  misrepre- 
satatioo  to  all  who  sign  after  him,  so  as  to  vitiate  the  whofe 
policy,  odierwise  it  might  be  a  contrivance  to  deceive  many ; 
Ibrvbeoampeetabk  underwriter  stands  first  on  the  policy* 
tfe  rest  fabfcribe  without  asking  a  question  ^. 

t^oHceahneni.']    The  concealment  or  suppression  of  any  The  eon. 
&et  ff  ciremnstance  material  to  the  risk  will  also  avoid  the  ^  Qn^t^rial 


poScy.  It  ig  established  by  the  law  of  every  mercantile  state,  ^"ct  will 

,  Titiate  tlia 

sn  t&e  miifonn  decisions  of  the  courts  at  Westminster,  that  policy. 

tk  SBppresBion  or  concealment  of  material  intelligence  respect- 

■f  a  Batter  of  insurance,  whether  fraudulent  or  not,  vitiates 

4e{»Iicy«. 

It  is  the  daty  of  ^e  assured  not  only  to  communicate  to  the 
D^nrriter  articles  of  intelligence  which  may  affect  his  choice, 
^Mxt  be  will  insure  at  all,  and  at  what  premium  he  will  in- 
^  bnt  likewise  all  rumours  and  reports  which  may  tend  to 
!flii3Bce  the  magnitude  of  the  risk''.  So,  any  person  acting  by 
k  orders  of  the  insured,  and  who  is  anywise  instrumental  in 
fOQamg  the  insurance,  is  bound  to  disclose' all  he  knows  to 
t Bttderwriter,  before  the  policy  is  effected*. 

Afij  ftct  which,  if  communicated  to  the  underwriter,  would  What  it  a 
"^  him  either  to  refuse  the  insurance  altogether,  or  not  to  ^JJJ*" 
^  it  without  a  greater  premium  than  ordinary,  is  a  material 
^  tk concealment  of  which,  though  without  fraud,  will  vitiate 
^  policy ;  a  letter  containing  facts  which,  if  communicated, 
lead  to  an  enquiry  which  would  produce  important  in- 


*ffr  Lord   Msnifidd^   in  De  374 

■^  e.  Hartley,     1    T.  R.   343.  *  Thompson  o.  Bncbanan,  4Bro. 

mnuir.  Reid,  16  East,  176.  Bize  P.  C.  432.     Carter  v.   Boehm,    3 

^i«tcfaer,  Doug.  271.  Bur.  1906.  Per  Bayley^  J^  8  B.  &  C. 

'  ^^  Lord  Mtm^ld^  C.  J.,  in  592. 

^''^  «•  Watson,  Cowp.  787.  Bar-  <*  Lynch  v.  Hamilton,  3  Taunt. 

'e-Tletcher,  Doug.  305.    Mars-  37'      Durrell    v.    Bederley,    Holt, 

B «.  Rod,  3  East,  572.     Brine  «.  283. 

j^t^tone,  4  Tsant.  889.  Bell  o.  *  ^tKherfoert  v.  Mather,  1  T.  R. 

"^n,  2  Camp.  543.     14  East,  12. 
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Ibrmation,  is  material  and  ought  to  be  shown  to  the  under- 
writer*. 
Hie  ma-  Whether  the  fact  or  intelligence  concealed  was  or  was  not 

the  fact        material  and  ought  to  be  communicated  to  the  underwriteri  a  a 
oonoealedis  question  for  the  jury  under  the  circumstances  of  the  case;  tbe 
for  the         opinion  of  the  underwriters  on  that  subject,  it  seems,  is  inadvus- 
opmionof     ^^^^^  ^'  ^^^  authorities, however, on  this  point  are  not  uniform, 
under.         Where  a  merchant  shipped  goods  from  Sidney  to  England  in  the 
that  sub-      *^>P  (^^9  <^€l  by  another  ship  that  sailed  afterwards  wrote  to  his 
^Sm  °m^     agent  in  England,  desiring  him,  if  he  received  that  before  the 
in  evidence,  arrival  of  C,  to  wait  thirty  days  to  give  a  chance  for  her 
arrival  and  then  insure  the  goods ;  the  agent,  having  waited 
more   than   thirty   days,  employed  a  broker    to    effect  the 
insurance,    and  handed  the  letter    to   him ;   the  broker  told 
the  underwriters  when  the  C.  sailed,  and  when  the  letter  was 
written,  but  he  did  not  state  when  it  was  received,  nor  the  order 
to  wait  thirty  days  after  the  receipt  of  it,  before  the  insurance 
was  effected;   the  ship  C  having  been  lost,  an  action  was 
brought  on  the  policy,  and  several  underwriters  were  examined 
to  shew  that  in  their  opinion,  the  facts  not  communicated  were 
material ;  held,  that  such  evidence  was  properly  received,  and 
that,  under  the  circumstances,  the  jury  were  bound  to  find  that 
the  part  of  the  letter  not  conimunicated  to  the  underwriters  was 
material,  and  consequently  that  the  policy  was  void.     **  I  know 
not,"  said  Lord  Tenterden,  C.  J.,  in  delivering  the  judgment  of 
the  court,  "  how  the  materiality  of  any  matter  is  to  be  aseer- 
tained,  but  by  the  evidence  of  persons  conversant  with  the  sub- 
ject matter  of  the  enquiry."  ^     But  the  plaintiff  (the  insured) 
in  the  preceding  case  having  subsequently  brought  an  action 
against  the  broker  for  negligence  in  having  suppressed  material 
facts  when  he  effected  the  policy,  and  the  underwriters  haring 

*  Elton  r.  Larking,  8  Bing.  19&  840.     Lindenan  v,  Desboroai^  8 

1  M.  &  Soott,  323.  Bridgesv.  Hun-  B.  &  C.  580. 

ter,  1  M.  &  S.  16.    Beckwith  r.  «  Rickards  o.  Mordock^  10  B.  & 

Sidebotham,  1  Camp.  116.  WiUeiv.  C  627.    Berthon  u  Loughman,  i 

Gbver,  1  N.  R.  14.  Stark.  26a     See  Chapman  v.  Wal. 

^  Carter  v.  Boehm,  3  Burr.  1906.  ton,  10  Bing.  67.    3  M.  &  Soott, 

Dorrell  r.  Bederley,    Holt,    286.  389. 
Campbell  v.  Rickards,  6  B.  &  Ad. 
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been  again  examined  as  to  the  materiality  of  that  part  of  the 
letter  which  was  not  communicated ;  the  court  held,  tliat  their 
evidence  was  improperly  received.  *'  Witnesses/'  said  Lord 
Deniman^  C.  J.,  in  delivering  the  judgment  of  the  court,  "  con- 
versant in  a  particular  trade,  may  be  allowed  to  speak  to  a 
prevailing  practice  in  that  trade ;  scientific  persons  may  give 
their  opinion  on  matters  of  science ;  but  witnesses  are  not  re- 
ceivable to  state  their  views  on  matters  of  legal  or  moral  obli- 
gation, nor  on  the  manner  in  which  others  would  probably  be 

influenced  if  the  parties  had  acted  in  one  way  rather  than  an- 

« 

other*  It  is  not  a  question  of  science  in  which  scientific  men 
will  mostly  think  alike,  but  a  question  of  opinion,  liable  to  be 
governed  by  fimcy,  in  which  the  diversity  might  be  endless."* 

Where  the  party  delayed  to  insure  until  after  the  arrival  of  instanosB 
another  ship,  which  sailed  at  the  same  time  with  the  ship  in-  mentwhidi 
sured,  it  was  held  that  a  concealment  of  this  circumstance  vitiated  tba 
avoided  the  policy^.     So  a  concealment  of  the  ship  having 
been  long  out  at  sea,  was  held  to  vitiate  the  policy  ^.   So  a  con- 
cealment of  the  true  port  of  loading  ^.   So  a  concealment  of  the 
property  insured,  belonging  to  a  foreigner*.     It  is  sufiScient  if 
the  insured  communicates  all  facts  within  his  knowledge ;  he  is 
not  bound  to  state  any  opinion  or  conclusion  founded  on  such 
&ct8  f.  So  where  the  insured  knew  his  ship  had  sailed  from  the 
coast  of  Africa  on  a  certain  day,  only  stated  that  she  was  on 
the  coast  on  that  day :  held,  that  it  was  a  material  concealment, 
and  vitiated  the  policy  s.    So  where  a  ship  had  sailed  from  Elsi- 
nour,  on  her  voyage  home,  six  hours  before  the  owner,  who 
followed  in  another  vessel  on  the  same  day,  and  having  met 
with  rough  weather  in  his  passage,  arrived  first,  and  then  caused 
an  insurance  to  be  effected  on  his  own  ship ;  held,  that  these 
circumstances  were  material  to  be  communicated  to  the  under- 
writer, and  that  it  was  not  sufficient  to  state  merely  that  the 


*  Campbell  «.  Ridkwds,  6  B.  ft  463. 

A4.  840.  2  N.  ft  M.  642.  •  CunpbeU  o.  limes,  4  B.  &  A. 

^  H^Andiew    «.    Bell,    1    Eep.  423. 

37S.  '  BeD  V.  Ben,  2  Camp.  47ft- 

*  Webster  v.  Foster,  1  Eep.  407-  '  RatdUfe  «.   ShcMlbrod,  Manh. 

*  Hodgson  u  RkhardBon,  1   Bl.  46a 
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ship  insured  w^s  "  all  well  at  E.  on  the  26th  July,"  the  day  of 
her  sailing  *.  So  where  an  insurance  was  effected  on  goods  at 
a  premium  of  ten  guineas  per  cent.,  to  return  five  per  cent,  for 
convoy  and  arrival.  The  assured  concealed  from  the  under* 
writer  that  the  vessel  was  to  be  a  running  ship,  although  he 
was  aware  of  it ;  held,  that  this  was  a  concealment  of  a  fact 
material  to  the  risk,  and  avoided  the  policy  \ 

Where  the  contract  is  made  through  the  medium  of  a  broker, 
the  rule  is,  that  the  broker  must  communicate  whatever  is  in 
the  special  knowledge  of  the  insured,  but  he  is  not  bound  to 
communicate  matters  which  are,  as  it  were,  in  the  middle  be- 
tween the  insured  and  the  underwriter ;  he  is  not  bound  to 
make  a  laborious  disclosure  of  what  is  known  to  all  ^. 

Underwriters  are  bound  to  know  the  nature  and  peculiar 
circumstances  of  the  branches  of  trade  to  which  the  policy 
relates;  and  if  any  usage  be  general,  though  Qot  uniforiD, 
they  are  bound  to  take  notice  of  it ;  withholding  from  them 
information  relating  to  such  matters  will  not  vitiate  the  po- 
licy^. Where  on  an  insurance  on  goods  from  London  to  Jamaica 
generally,  the  goods  insured  were  destined  to  a  particular  plant* 
ation  in  that  island,  and  the  usual  course  in  such  a  case  was 
for  the  ship  to  proceed  to  an  adjoining  port,  and  there  tranship 
her  cargo  into  shallops,  but  no  communication  of  this  fact  was 
given  to  the  underwriters ;  held,  that  they  were  still  liable  for 
a  loss  which  occurred  after  such  transhipment  on  board  the 
shallops  ^, 

In  effecting  a  policy  it  is  not  necessary  for  the  insured  to 
communicate  circumstances  stated  in  Lloyd's  list,  for  they  are 
presumed  to  be  known  to  the  underwriters  ^  But  it  has  been  held 
that  the  announcement  in  such  list  of  the  sailing  of  ^e  ship  out 
of  the  port  at  which  it  was  insured,  did  not  dispense  with  the 


'  Kirhy  v.  Smith,  1  B.  &  A.  072. 
And  see  Wetthury  v,  Aberdein,  2 
Meei.  &  Wela.  267-  1  Mar.  &  Hur. 
49. 

^  Reid  V.  Harvey,  4  Dow.  97- 

^  Ptfr  Lord  Eilenboroughy  C.  J., 
in  Vallanoe  v.  Dewar,  1  Camp.  507* 

*  id.  DaCo8tav.Edmund8,4  Gamp. 


142.  Noble  o.  Kennaway,  Doog. 
510.  Kingston  v,  Knibbs,  1  Camp- 
508.  Grant  r.  Poxton,  1  Taunt.  4(3* 
Planche  v.  Fletcher,  Dong.  257< 
*  Stewart  r.  Bell,  5  B.  &  A.  23a 
'  Friere  V.  Woodhouse,  Holt,  572. 
M'Andiew  v.  Bell,  1  £«p.  373. 
Coart  V.  Martineao,  3  Dong.  101* 


stem.]  BsnrRN  09  pebmium.  1^^^ 

rnnnd's  dndosiDg  a  letter  received  firotn  his  captain  before  the 
policy  wu  efiected,  announcing  the  day  of  the  intended  de- 
parture, that  hct  being  deemed  material  *.  Where  it  was 
ioiovn  at  Lloyd's  that  the  Sophia  of  Bristol  was  at  sea  without 
eooToy,  and  the  broker  inquired  of  the  plaintiff  at  Bristol, 
whether  that  was  the  ship  insured,  and  was  informed  it  was, 
lod  that  the  plaintiff  supposed  she  had  been  prevented  by  ad«  - 
Tose  winds  from  joining  convoy  at  Falmouth,  but  the  broker 
got  the  policy  altered  without  disclosing  this  answer  to  the 
Dc^ovmers ;  held,  that  this  concealment  vacated  the  policy  \ 


SECTION  XIX. 

RETURN   OF   PREMIUM. 


Whikxtse  the  contract  of  insurance  is  void,  without  any  fraud  If  no  riak 

Qo  the  part  of  the  insured,  or  whenever  the  risk  has  not  been  J|^^? 

nm,  though  it  be  owing   to  the  fault  or  negligence  of  the  inaorad  is 

insured,  the  insured  will  be  entitled  to  a  return  of  premium ;  a  return  of 

hot  if  the  risk  has  once  commenced,  the  insured  is  not  entitled  P««nium ; 

but  not,  if 

to  a  return  of  premium,  unless  there  be  an  express  stipulation  the  riak  has 

to  that  effect.    "  There  are  two  general  rules  applicable  to  this  ^^^^^' 

lobjtct;  the  first  is,  that  where  the  risk  has  not  been  run, 


VBetber  its  not  having  been  run  was  owing  to  the  fault,  plea- 
^^orwill  of  the  insured,  or  to  any  other  cause,  the  premium 
^Q  be  returned ;  because  a  policy  of  insurance  is  a  contract 
of  lodegmity.  The  underwriter  receives  a  premium  for  running 
^  n^  of  indemnifying  the  insured,  and  to  whatever  cause  it 
^  owing,  if  he  does  not  run  the  risk,  the  consideration,  for 
*uich  the  premium  or  money  was  put  into  his  hands,  fails,  and 
before  he  ought  to  return  it.  Another  rule  is,  that  if  that 
(ftk  of  the  contract  of  indemnity  has  once  commenced,  there 
">^  be  no  apportionment  or  return  of  premium  afterwards, 
tor  though  the  premium  is  estimated,  and  the  risk  depends 
>poQ  the  nature  and  length  of  the  voyage,  yet,  if  it  has  com- 
Benced,  though  it  be  only  for  twenty-four  hours  or  less,  the 


'  Hum  t.  Larkina,  8  Bing.  198.         ^  Sawtell  v,   Loudon,  6  Taunt, 
I H.  &  Soott,  323.  369.    1  Marsh.  99. 
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risk  18  run;  the  contract »  for  the  wliok  entire  risk,  and  no  part 

of  the  consideration  ahaU  be  returned."^ 
If  there  be      If  an  insurance  be  eflected  on  two  distinct  risks,  or  vojagei, 
tinct  riiki«   '^^  ^^^  ^^  them  only  has  been  run  or  commenced,  the  iDsnied 


■nd  ona  is  entitled  to  a  return  of  an  apportionment  of  the  premiaD. 
beea  nin.  Thus,  in  an  insurance  of  a  ship  at  and  from  Hull  to  BObot, 
^^^2221^  warranted  to  depart  from  En^and  with  convoj,  the  Toyages 
to  a  ratuin  from  Hull  to  Portnanouth,  where  she  meets  with  convoy,  sad 
pj^^  from  thence  to  BQboa,  may  be  considered  aa  distinct ;  and  in 
meat  of  the  case  of  a  loss  between  the  two  latter  places,  an  apportionraeat 
and  return  of  premium  may  be  demanded  \  So  up<m  a  policy 
at  and  from  London  to  Halifiuc,  warranted  to  depart  with  con* 
▼oy  from  Portsmouth,  the  contract  and  risk  are  divisible  at 
Portsmouth,  as  two  independent  contracts  'and  riaks ;  and  if  the 
risk  of  the  voyage  from  Portsmouth  to  Halifax  has  not  been  nm, 
as  where  the  convoy  was  gone  before  the  arrival  of  the  ship,  the 
insured  is  entitled  to  a  return  of  the  premium  ®.  But  in  aa  in- 
surance  **  at  and  from  "  the  port  of  departure,  the  risk  is  entire, 
unless  there  is  a  usage  to  the  contrary.  Therefore,  where  a  ship 
was  insured,  "  at  and  from  Jamaica  to  Liverpool,  warranted  to 
sail  by  Ist  of  August,  at  twenty  guineas  per  cent,  to  return 
eight  if  she  sailed  with  convoy ;  and  she  did  not  sail  until  Sep- 
tember ;  held,  that  the  insured  was  only  entitled  to  a  return  of 
eight  guineas  per  cent,  for  convoy,  and  not  to  an  apportionment 
of  the  rest  of  the  premium  '.  Where  the  policy  was  *'  at  and 
from  Jamaica  to  London,  warranted  to  depart  with  convoy  for 
the  voyage,  and  to  safl  on  or  before  the  Ist  of  August,"  and  the 
ship  sailed  before  that  day,  but  without  convoy  ;  and  a  jury 
had  found  an  invariable  usage  in  such  voyages  to  return  the 
premium  with  a  deduction  of  half  per  cent  either  when  the  ship 
sailed  before  the  day  without  convoy,  or  afWr  it  in  any  case; 
held,  that  an  action  for  a  return  of  the  premium  would  lie  *. 

*  Per  Lord  Mani/iddf  C  J.,  In  verad,  there  cannot  sbo  be  a  lenun 

Tyrie  o.  Fletcher,  Cowp.  668.    8te-  of  pramhim  for  convoy,  beoMiae  the 

phenaoQ  «.  Snow,  3  Buir.   1840.  total  Ion  inbhideB  the  entirs  pi«- 

V.  ThomlinMn,  Dong.  687*  mium  added  to  the  inToioe  price. 


•>  Rothwell  V.  Cooke,  1  B.  &  P.  Langfaom  v.  Alhuitt,4  Taant.  5U. 

17a.  '  Meyer  v.  Gr^gion,  Manh.  66& 

*  Stevenson  r.    Snow,   3  Burr.  *  Allen   r.    Long,     Paifci   680* 

1237.    ^here  a  total  losi  is  reoo-  Manh.  668. 
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Wlieiieier  tfae  risk  is  entire,  and  has  once  commenced,  there  n  the  risk 

can  be  no  apportionment  of  premium ;  whether  the  policy  be  ^^^ 

eficted  hr  a  certain  period  of  time,  or  upon  a  certain  voyage,  be  no  ^ 

TbiB,  in  a  policy  at  and  from  London  to  any  port  or  place  what-  ^^t^ 

nefer  iar  tirelre  montha,  at  nine  per  cent.,  warranted  free  from  pmninnu 

aptoRy  there  ahall  be  no  return  of  premium*  though  the  ship 

becaptuied  befive  the  end  of  two  montha;  for  the  risk  waa 

entire  and  had  commenced  ^     So  where  a  ship  is  insured  for 

tvcWesKnths,  at  the  rate  of  so  much  per  month,  though  the 

n^  CBw  at  the  end  oi  two  months,  there  shall  be  no  appor- 

tnoneot  nor  return  of  premium  \    An  insurance  on  a  ship  and 

|nds,  at  and  from  A»  to  ^.,  during  her  stay  and  trade  there,  at 

a»l  (ram,  to  her  port  or  ports  of  discharge  in  C»,  and  at  and 

fiom  tlieoce  back  to  ^.,  is  an  entire  contract,  and  if  the  loss 

kppen  It  soy  time  after  the  commencement  of  the  risk,  there 

daO  be  no  return  of  premium  ^ 

If  diroogfa  mistake  or  any  other  innocent  cause,  an  insurance  If,  in  the 

1»  Bade  without  interest,  or  for  more  than  the  real  interest,  ^^^^ 

dure  fihafl  be  a  return  of  premium.    As  if  a  man,  supposing  he  intuzmnoe 

^  goods  on  board  a  certain  ship  to  the  value  of  1 000^,  insures  without  in- 

tothat  amount,  and  afterwards  finds  out  that  he  has  no  goods  ^f""*^,  ^ 

there  tniJi 
>ttfl  on  board,  or  that  he  has  goods  only  to  the  amount  of  half  be  a  return 

^iasnranee ;  in  the  one  case  he  would  be  entitled  to  a  return  ^J^^^ 

miniD,  un- 

<B  the  whole  premium,  in  the  other  to  a  return  of  the  moiety  ^.  less  a  riik 
^^lecaptors  of  a  ship  insured  it,  and  in  an  action  on  the  mn. 
Pi%i  the  defence  was^  that  the  insured  had  no  interest  in  the 
nbfect-oiatter,  as  it  was  vested  in  the  crown ;  the  court  held, 
^as  there  was  no  fraud  in  the  captors  in  effecting  the  policy, 
^  M  the  resistance  of  the  underwriters  to  the  daim  of  the 

• 

"^"vcd  proceeded  on  the  ground  that  there  was  no  risk,  the 

» 

*n^  were  entitled  to  a  return  of  the  premium  *. 

I  Tyrie  ».  fletcher,  Cowp.  608.  had  and  reoeived,  if  the  dcAodaat 

*  Undue  «.  Tomlinaon,  IMog.  pay  no  money  into  Court,  but  eeta- 
^-  bliih  as  a  defence  that   the   riak 

*  Beruon  e.  Woodbridge,  l>oog.  nerer  oononaiced,  the  plaintiff  ia 
W'  entitled  to  a  verdict  for  the  pre- 

Mmh.  SSOi,  minm,  though  no  demand  of  pre- 

*  Booth  «.  ThoBpeon,  1 1  East,  minm  wm  made  by  hia  ooonael  in 
ttlL  In  an  aetiea  on  a  policy  of  opening  the  caae.  Penaon  «•  Lee, 
^'^"U'ooe,  with  a  count  for  money  2fi.ftP.330. 
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But  if  a  risk  has  been  run,  the  insured  will  not  be  entitled  lo 
a  return  of  premium,  even  though  he  had  no  title  or  interest 
As  where  there  was  an  insurance  on  ship  and  freight,  and  the 
ship  arrived  in  safety  and  earned  freight,  the  court  held,  that  the 
assured  could  not  afterwards  claim  a  return-  of  premium  on 
the  ground  that  he  had  no  insurable  interest  on  account  of  a 
defect  in  his  title  to  the  ship;  for  as  the  voyage  had  been 
performed,  and  the  ship  had  arrived  in  safety,  and  the  freight 
had  been  earned  and  paid,  it  was  too  late  for  the  plaintifi*  to  say 
he  had  no  insurable  interest.  He  might  have  rescinded  the 
contract  before  the  event ;  but  after  that  had  been  determined 
in  favour  of  the  underwriters,  it  did  not  lie  in  his  mouth  to  tell 
them  that  they  never  were  liable  '. 

Where  the  captors  of  a  ship  seized  as  a  prize,  insured  her 
before  condemnation,  and  she  was  afterwards  adjudged  to  be 
no  prize,  and  restitution  was  awarded  to  the  owners ;  it  was 
held,  that  the  insured  were  not  entitled  to  a  return  of  premium, 
as  the  risk  had  been  run  ;  for  they  had  an  insurable  interest,  in- 
asmuch as  they  had  possession  of  the  property  insured,  and  if 
it  were  a  legal  capture,  they  were  entitled  ;  if  it  were  not,  the 
Court  of  Admiralty  might  amerce  them  in  the  damages  and 
costs,  and  they  had  a  right  to  insure  themselves  against  a  deci- 
sion which  might  have  loaded  them  with  damages  and  costs  ^. 

But  the  insured  is  entitled  to  a  return  of  premium,  whenever 
the  risk  does  not  attach,  and  he  acts  bond  ^fide.  As  where  on 
policy  at  and  from  Gottenburgh  to  Riga,  upon  goods  and 
ship,  beginning  the  adventure  upon  the  goods  from  the  loading 
thereof  aboard  the  ship  at  Gottenburgh  ;  it  appeared  that  there 
were  not  any  goods  laden  at  Gottenburgh,  but  only  at  London; 
it  was  held,  that  as  the  risk  upon  the  goods  never  commenced, 
the  plaintiff  was  entitled  to  a  proportional  return  of  premium^; 
and,  on  the  same  principle,  if  the  voyage  be  unavoidably  pre- 
vented, the  insured  is  entitled  to  a  return  of  the  premium.  As 
where  a  policy  was  made  on  a  foreign  port,  and  a  war  broke 
out,  which  was  unknown  to  the  insured,  whereby  the  voyage 


*  M^CuHoch  th  Royal  Exchange         '  Horneyvr   «.    liuahijigtoo,   15 
Assunuioe  Company,  3  Camp.  406.       Bast,  46.    3  Camp.  90. 
»  Boehm  o.  BeU,  8  T.  R.  164. 
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w»  prevented ;  held,  that  the  insiited  was  entitled  to  a  return 
of  the  premiiim  \  So  where  a  license  for  a  voyage  had  been 
okunedy  but  not  till  after  the  voyage  had  commenced,  which 
was  therefore  invalid,  as  it  could  not  operate  retrospectively  ^. 
So  where  the  broker  represented  that  the  ship  had  a  FreAch 
Iscense,  bot  bad  mistaken  a  pass,  which  only  enabled  the  ship  to 
go  down  the  Elbe,  for  a  license  to  trade  with  England,  the  in- 
sured was  held  to  be  entitled  to  a  return  of  premium,  as  the  risk 
oerer  attached,  and  there  was  no  fraud  °. 

But  if  the  insured  be  guilty  of  fraud  ;  as  where  he  altered  If  there  be 
tie  policy  without  the  consent  of  the  insurer  *  ;  and  where  he  iuJ^^' 

iaew  that  the  ship  was  lost  before  he  effected  the  policy  • ;  or  tradmg, 
. .  there  f****^ 

u  tie  insnrance  be  illegal,  and  the  voyage  has  been  performed  ',  b«  no  re- 

the  iniured  will   not  be  entitled  to  a  return  of  premium ;  ^"'^  .^ 

*^  preminiD. 

uiot^h  the  underwriters  would  not  be  liable  in  case  of  a  loss, 
tt  in  case  of  a  policy  intended  to  cover  a  trading  with  the 
fomji;  or  in  contravention  of  the  navigation  laws''.  It 
Keos,  however,  that  in  case  of  an  illegal  policy  being  effected, 
if  tlie  inaored  rescinds  the  contract  before  the  risk  is  run,  he 
will  be  entitled  to  a  return  of  premium  K 

Where  there  is  an  agreement  to  return  part  of  the  premium,  Agreement 
^ if  the  ship  arrive,"  the  assured  will  be  entitled  to  a  return,  in 
^tveni  of  an  arrival  of  the  ship  at  the  port  of  destination, 
>itlwiigh  it  shoujid  appear  that  the  ship  has  sustained  a  loss  oc- 
csaosed  by  a  sea  risk^.  As  where  the  insurer  on  freight 
'g^  to  return  part  of  the  premium  "  if  the  ship  sailed  with 
^^oy  and  arnved ;"  held,  that  the  insured  were  entitled  to 
^t  return,  the  ship  having  sailed  with  convoy  and  arrived, 
^gh  she  had  been  captured  and  recaptured,  and  the  assured 


premium. 


'  0am  V,  Bruce,  12  East,  235. 

^  Hentig  «.  Staniforth,  6  M.  & 
S.I22.  4  Camp.  270.  Siffken  «. 
Ulautt,  I  M.  &  S.  39. 

'  Fdze  V.  Parkinson,   4   Taunt. 

Ma 

'  Uoghem  r.  Cologan,  4  Taunt. 
KO. 

'  Tyler  9.  Home,  Park,  329.  And 
■Be  Wilflon  «.  Dnekett,  3*  Burr. 
1961.  Chapman  «.  Fraser,  Park, 
329. 


'  Lowry  v.  Bourdieu,  Boug.  468. 

*  Vandyck  v,  Hewitt,  1  East, 
96. 

^  Morck  9.  Abel,  3  B.  ft  P.  36. 
Lubbock  o.  Potts,  7  Ewt,  449. 

'  Lowry  v.  Bourdieu,  supra.  And 
see  3  Camp.  408. 

^  Symondo.  Boydell,  Dong.  268. 
See  Dalgleish  v.  Brook,  15  East, 
295.  HornGastlev.Haworth,  Marsh. 
681. 
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liad  been  obliged  Co  pay  ibrtalYage'.  Where,  in  a  policy  on  a 
ship  for  a  year,  the  underwriter  stipulated  to  return  a  part 
of  the  preminniy  '<  if  sold  or  laid  up,  for  every  uncommenoed 
month ;"  held,  that  the  words  **  laid  up  "  meant  a  layii^  up  for 
the  season,  without  being  employed  for  the  current  year,  and 
that  where  a  vessel,  insured  for  one  year,  had  been  laid  up  for 
several  months  during  the  year,  but  was  employed  again  during 
the  year,  that  was  not  such  a  laying  up  as  entitled  the  insured 
to  a  return  of  premium  ^.  In  an  action  for  a  return  of  pre- 
mium, the  policy  is  conclusive  evidence  of  the  receipt  of  the 
premium  of  the  defendant «. 


SECTION  XX. 

BOTTOMRY  AKD  EXSPONDBHTIA. 


Of  the  DA-  Bottomry  is  a  contract  in  the  nature  of  a  mortgage  of  a  ship, 
tore  of  hou  ^jjgjeby  the  owner  borrows  money  to  enable  him  to  fit  out  the 
raponden-  ship,  or  to  purchase  a  cargo  for  the  intended  voyage,  and 
pledges  the  keel,  or  bottom  of  the  ship,  pars  pro  toto^  as  a  se- 
curity for  the  repayment ;  and  it  is  stipulated,  that  if  the  ship 
be  lost,  the  lender  shall  lose  his  money,  but  if  she  arrive  safe, 
not  only  the  ship  and  tackle,  but  also  the  person  of  the 
borrower,  shall  be  liable  for  the  money  lent,  with  such  interest 
as  may  have  been  agreed  upon.  This  contract  may  be  in  the 
form  of  a  bill  of  sale,  or  of  a  deed  poll,  called  a  bill  of  bot- 
tomry, executed  by  the  borrower,  or  of  a  bond  with  a  pe- 
nalty ^.  Respondentia  is  a  contract  of  a  similar  nature  ;  it  is  a 
loan  on  the  security  of  the  goods  on  board  the  ship,  the  repay- 
ment of  which  is  in  general  made  to  depend  on  the  safe  arrival 
of  the  goods.  The  difference  between  respondentia  and  bot- 
tomry is,  tliat  the  one  is  a  loan  upon  the  ship,  the  other  upon 
the  goods,  the  repayment  of  which  depends  on  the  safe  arrival 


*  AguUsr  w  Rodgen,  7  T.  R.  And  see  De  Oaminde  o.  PSgon,  4 

431.  Taont.  S4a 

»  Huntor  v,  Wrifj^t,  10  B.  &  C.  ^  MenetoM  «.  Oibboob  3  T.  B. 

714.  a67.    Jfanh.738. 

«  Baiidl  V.  Mair,  1  Camp.  632. 
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(^  the  diip  in  one  caoe,  and  of  the  goods  in  the  other.  lo 
hooomry,  the  ship  and  tackle,  together  with  the  person  of  the 
barrower,  are  liable  for  the  loan ;  but  in  reapomdenitOf  the 
lender  has  in  general  only  the  personal  secnnty  of  the  bor- 
n>wer,£»rthe  merchandiae  on  board  must,  from  its  nature, 
be  sold  or  exchanged  in  the  course  of  the  Yoyage,  and  he  has 
BO  lies  upon  or  interest  in  the  homeward  cargo,  purchased  with 
tlie  prodoce  of  the  goods  |ipon  which  the  money  was  lent  *. 

kcne  of  urgent  necessity,  the  master  may  hypothecate  the 
slip  ff  goods  to  enaUe  him  to  comj^te  his  enterprise,  but  he 
eai  cdy  do  it  in  a  foreign  country,  where  he  has  no  oppor* 
tufff  of  communicating  with  the  owner ;  and  the  owners  are 
9ot  persoaally  responsible  on  such  contracts,  the  remedy  of 
(he  lender  is  against  the  ship  and  the  master  K 

An  ingtrument  executed  in  a  foreign  port  by  the  master  of 
i&lnp,  redtii^  that  his  vessel,  bound  to  London,  had  received 
onadenbk  damage,  and  that  he  had  borrowed  1077/.  to  de- 
^f  the  expenses  of  repairing  her,  proceeded  as  follows  :-^*'  I 
bi&d  myself,  my  ship,  her  tackle,  &c.,  as  well  as  her  freight  and 
cargo,  to  pay  the  above  sum,  with  12/.  per  cent,  interest,  bot- 
tomry premium ;  and  I  further  bind  myself,  my  ship,  &c.,  to 
^  payment  of  that  sum  in  eight  days  after  my  arrival  at  the 
port  of  Loudon ;  and  I  do  hereby  make  liable  the  said  vessel  and 
ber  eargo,  whether  she  do  or  do  not  arrive  at  the  port  of  Lon- 
^  in  preference  to  all  other  debts  or  daims,  until  such  prin- 
^  sam,  with  \%U  per  cent,  bottomry  premium,  and  all 
c^afget  are  duly  paid  ;"  held,  upon  error,  that  this  was  an  instru- 
■ttt  of  bottomry,  for  an  intention  sufficiently  appeared  from 
^  vhdb  oi  it,  that  the  lender  should  take  upon  himself  the 
penl  of  the  whole  voyage,  and  that  the  words,  <'  my  arrival," 
■Bst  be  understood  to  mean,  '*  my  ship's  arrival."  ^ 

An  assored  on  bottomry  cannot  recover  against  the  under-  The  as- 

vtiter,  imkss  there  has  been  an  actual  total  loss  of  the  ship ;  J^^|^[^'' 

iv  if  the  ship  exist  in  species,  in  the  hands  of  the  owners,  cannot  re- 

ooirer  un- 
'■ lesstherebe 

Vd  Bulk  «.  YmsNAy   A  Eal^  Dodion,  27Sw    Caie  of  the  Onoi.  ^^^  ^P^ 

^'^    AodaeeSumiervwemo,  1  tode,  8  Bobiiiion,  340.                       ofthethip. 

^Bl.aoi.    2BICOII1.46&  "  SiiB0iidffi.HodgKm,3B.ScAd. 

^  Litter  o.  Baxter,  S  Stnu  890-  fiO,  overmling  8.  C.  6  Bing.  114 
AWiit  %lup.  125.     La  Iiabel,   I 
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though  under  circumstances  that  would  entitle  the  assmdon 
the  ship  to  abandon,  it  will  prevent  its  being  an  utter  loss 
within  the  meaning  of  the  bottomry  bond  *.  A  lender  on  bot- 
tomry cannot  recover  if  a  loss  happen  by  capture,  if  it  be  aacb 
as  to  occasion  a  total  loss ;  but  if  the  ship  be  taken  and  de- 
tained for  a  short  time,  and  yet  arrive  at  the  port  of  destinatioo 
within  the  time  limited,  (if  time  be  mentioned  in  the  conditioD,) 
the  bond  is  not  forfeited,  and  the  obligee  may  recover  ^. 

An  action  cannot  be  maintained  on  a  policy  of  insurance 
where  the  plaintiff's  interest  is  founded  on  a  bottomry 
bond  made  jointly  to  the  plaintiff  and  another,  although  chey 
are  general  partners  in  trade  ^,  for  the  bond  is  void  onder 
6  Geo.  I.  c.  18,  which  prohibits  lending  by  partners  on  bot- 
tomry. The  court  of  admiralty  have  jurisdiction  over  hypo- 
thecation instruments  made  in  a  foreign  country  ^. 

By  Stat.  7  Geo.  I.  c.  21.  s.  :S,  "  all  contracts  entered  into  by 
any  of  his  Majesty's  subjects,  or  any  person  in  trust  for  tbem. 
for  the  loan  of  any  money  by  way  of  bottomry  on  any  ship  in 
the  service  of  foreigners,  and  bound  to  or  designed  to  trade  in 
the  East  Indies,  are  void." 

By  Stat.  19  Geo.  II.  c  37.  s.  5,  ''all  money  lent  od  bot- 
tomry, or  at  respondentia,  upon  ships  belonging  to  any  of  his 
Majesty's  subjects,  bound  to  or  from  the  East  Indies,  most  be 
lent  only  on  the  ship,  or  upon  the  merchandizes  on  board,  and 
shall  be  so  expressed  in  the  condition  of  the  bond,  and  tbe 
benefit  of  salvage  shall  be  allowed  to  the  lender,  who  alooe 
shall  have  a  right  to  make  insurance  on  the  money  so  lent; 
and  no  borrower  of  money  shall  recover  more  than  the  valoe 
of  his  interest  on  the  ship,  or  in  the  effects  laden  on  boanl 
exclusive  of  the  money  so  borrowed ;  and  in  case  it  sba!) 
appear  that  the  value  of  his  share  in  the  ship,  or  the  effects  on 
board,  does  not  amount  to  the  full  sum  he  has  borrowed,  soch 
borrower  shall  be  responsible  to  the  lender  for  so  much  of  the 
money  borrowed  as  he  has  not  laid  out  on  the  ship  or  wa- 


*  Thompson  o.  Royal  Exchange 
Aasannce  Company,  1  M.  &  S.  2I0. 

^  Joyce  o.  Williamion,  Paric,  627* 
2  Marsh.  760. 

*  Eperth  v.  Blackbume,  2  Starit. 


66.    6  M.  &  8.  IftS. 

'  Johnson  o.  Shippea,  2Ld.B^* 
982.  Menetonee.Oiblnos,3I'L 
267. 


acm.]  ACTION  ON  the  policy.  Iftl7 

ciaadia  laden  thereon,  with  lawful  btereat  for  the  same,  in 
tiie  proportibn  the  money  laid  out  shall  bear  to  the  whole 
money  leot,  notwithstanding  the  ship  or  merchandize  shall  be 

totally  lost." 


SECTION  XXI. 

ACTION  ON   THE   FOLICT. 


The  fonn  of  action  on  a  policy  is  assumpsit,  when  the  policy  is 
notaader  seal  ;  or  debt,  or  covenant,  when  it  is  under  seal. 
nteicdon  may  be  brought  either  by  the  person  in  whose  name 
It  i$  made,  as  by  a  broker  or  an  agent,  or  by  the  parties  bene- 
ficially interested  •.  If  the  policy  should  be  effected  in  the 
aameof  two  persons,  when  only  one  of  them  is  interested,  the 
action  may  be  brought  in  the  name  of  that  one*.  As  the 
claim  in  an  action  on  the  policy  must  be  for  unliquidated  da- 
^^B^gn,  unless  an  adjustment  has  taken  place,  the  defendant 
<*fflot  be  arrested  and  held  to  bail  without  a  judge's  order, 
eTea  in  case  of  a  total  loss,  or  valued  policy  <^. 


SECTION  XXII. 

THE    DECLARATION   AND   PLEADINGS. 

^Hniia  the  action  be  in  assumpsit,  debt,  or  covenant,  the 
a^enncnts  in  the  declaration  are  so  nearly  similar  that  they 
D»ay  be  considered  under  the  same  head.  The  policy  must  be 
J*^cribed  in  the  declaration  either  in  the  precise  terms  in  which 
« is  made,  or  according  to  its  legal  effect ;  qualifications  intro- 
<»nced  mto  the  policy  by  means  of  warranties,  or  exceptive 
wipolations,  should  also  be  stated  d.  Where  the  regulations 
oi  an  association  of  ship-owners,  combined  for  the  mutual  as- 
France  of  each  other's  ships,  were  indorsed  on  the  back,  and 


'  Parker  v.  Beasley,  2  M.  &  S.  Lambe  ©.  Duboig,  Id.  202. 

^    H«gBdom  17.  OUverwrn,  Id.  •>  2  Ch.  PL   103.   Hughes,  Im. 

*»•  Pjtfk,  403.                    ^  466.    See  Latham  v.  RuUey,  2  B. 

^  Manh  9,  Robinson,  4  Esp.  98.  &  C.  20. 

'  li«r  ».  Heath,  6  Taunt.  201. 
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were  declared  to  form  part  of  the  policy  to  which  the  ship- 
owners were  subscribers ;  it  was  held,  that  the  decUffstioD 
ought  to  set  out  the  regulations  as  well  as  the  policy  *. 

In  an  action  on  a  valued  policy,  where  the  goods  had  been 
estimated  at  too  low  a  sum,  and  the  mistake  was  corrected  by 
the  insertion  of  an  increased  sum  in  the  margin,  the  declara- 
tion stated  the  policy  according  to  its  altered  state,  witboat 
noticing  the  original  value,  and  it  was  held  sufficient;  for  at  the 
time  of  the  alteration  all  was  tn  Jleri^.  But  when  die  alter- 
ation has  been  made  after  the  execution  of  the  instnimeoi, 
that  fact  should  in  general  be  stated  ^'^  Clauses  which  do  not! 
bear  on  the  plaintiff's  cause  of  action,  and  which  are  unneces- 
sary to  a  just  comprehension  of  it,  such  as  the  enumeraUoQof 
all  the  perils,  when  the  loss  is  attributed  only  to  one  of  them, 
need  not  be  detailed  ^. 

The  subscription  of  the  defendant  to  the  policy,  and  bis 
promise  to  indemnify  the  insured  against  the  loss,  are  nextl 
stated.  When  the  policy,  in  the  common  printed  form  on  tbe 
ship  and  goods,  contains  a  memorandum  declaring  the  insure 
ance  to  be  on  goods,  a  general  averment  is  proper,  that  tk 
defendant  became  an  insurer  on  the  premises  mentioned  io  tbe 
policy  •• 

If  the  goods  be  required  by  the  terms  of  the  policy  to  bei 
laden  at  a  certain  port,  it  must  be  averred  that  they  were  so 
laden  '  ;  or  if  the  policy  be  on  particular  goods,  it  is  proper 
to  state  that  such  goods  were  put  on  board.  But  where  tbe 
declaration  stated,  that  the  policy  was  on  indigo  and  bak 
goods,  and  that  divers  goods  of  great  value  were  shipped,  ui 
that  the  insured  was  interested  in  them,  and  that  the  polk? 
was  made  on  the  said  goods  for  the  use  and  benefit  of  the  in- 
sured ;  it  was  held  sufficient,  on  special  demurrer  s. 

An  averment  of  interest  is  necessary  as  well  in  cases  of  i 


*  Strong  V.  Harvey,  3  Bing.  304. 
11  Moore,  72. 

^  Robinson  o.  Tobin,  1  Staxk. 
386. 

"^  2  Ch.  PL  103.  110.  Hoghes, 
464. 

^  id.  Cotterill  v.  Caff,  4  Taunt. 


286. 

*  Uaughton o.  Ewbank,  4CaR9> 

8a 

'  De  Symons  «.  Shedden,  2  &  ^ 
P.  163. 

*  De   Symmoiu  v.    JobastcB^  - 
N.  R,  77. 
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poiiey  od  fot&gn  u  od  British  ships,  unless  there  he  a  clause 
iBtkiQ^proof  of  interest  unnecessary,  as  *' interest  or  no  in- 
terest," or,  "  without  further  proof  of  interest  than  the  policy/' 
or  words  of  like  eflfect*. 

Bj  tieg.  Gen.  H3.  T.  4  W.  IV.  reg.  5,  it  is  ordered,  that  in 

icdoDs  OD  policies  of  insurance,  the  interest  of  the  assured  may 

be  averred  tbns,  "  that  ^.,  B,f  C,  and  D.,  or  some  or  one  of 

tliem  were  or  was  interested,"  &c.,  and  it  may  also  he  averred, 

'^tktiieinsoruice  was  made  for  the  use  and  henefit,  and  on 

tbcaceottotof  the  person  or  persons  so  interested.**^    Before 

^  ikore  role,  the  persons  in  whom  the  interest  was  vested 

JBoAhn  been  described  with  great  accuracy,  so  that  the  in- 

tatm  nugbt  know  from  the  declaration  who  were  the  inter- 

e^ persons®.    An  averment  of  interest  at  the  time  of  effect- 

Qig  the  policy  is  immaterial,  and  if  averred,  need  not  be  proved ; 

it  if  efficient  to  aver  and  prove  that  the  interest  was  vested 

daring  the  period  of  the  risk  **• 

Aoavennent  that  the  ship  sailed  on  her  voyage,  is  introduced  Sailing  of 
^  siiew  a  compliance  with  the  policy.     But  whether  the  ship  ^* 

iiM  before  or  after  the  making  of  the  policy  is  immaterial, 
« erery  poUcy  contains  the  words  *'  lost  or  not  lost.'*  An  aver- 
ne&t  therefore  that  the  ship  sailed  after,  is  satisfied  by  proof 
tbt  ghe  sailed  before  the  policy  was  made '.  But  where  the 
policy  was  ''at  and  from'*  a  place,  an  averment  that  the  ship 
^  loBt  after  she  had  sailed  on  her  voyage,  is  not  satisfied  by 
poof  that  she  wiia  lost  before  she  sailed  ^ 

T2ie  cause  of  the  loss  should  be  correctly  stated ;  it  must  Averment 
^Riear  that  it  was  within  the  terms  of  the  policy  e.    If  a  loss 
k  alleged  by  the  perils  of  the  sea,  and  it  appear  to  have  hap- 
Koed  from  barratry,  the  variance  will  be  fatal  ^.   It  is  not  neces- 


of  loss. 


'CoDsins  V.  Nantes,  3  Taxint. 
11   See  date,  1133. 

^  %.  0«n.  H.  T.  4  W.  IV. 

*  See  Cohen  o.  Hannam,  6  Taunt. 
II.  Bea  tr.  Ansley,  16  East,  141. 
Tnght  0.  Welbie,  1  Ch.  49.  Mil- 
ihe.  BeD,  16  East,  4.  Carratfaers 
.  Sheddoo,  6  Taunt  14. 

^  Bhind  e.  WilkmsoD,  2  Taimt. 
57. 


*  Peppins  V.  Solomon,  6  T.  R. 
496.    2  N.  R.  308.    6  Taunt.  465. 

'  AUtbol  v.  Biistow,  6  Taunt. 
462. 

■  2  Saund.  201./.  2  Ch.  PI.  106. 

^  Hu^es,  469;  and  see  CuUen 
V.  Butler,  5  M.  &  S.  461.  Phillips 
o.  Barber,  6  B.  &  A.  161.  But- 
ler o.  Wildman,  3  B.  &  A.  39a 
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sai7»  hoverer,  to  srer  the  loM  in  the  Tery  words  of  the  policy ;  if 
the  fiicts  aDeged  cooie  within  the  mwrning  of  the  words»  it  is  suffi- 
cient. Thns,  an  aTerment  that  the  goods  were  lost  by  the  fitad 
and  negligence  of  the  master  and  mariners,  is  a  soflkientalkga- 
tion  of  harratry,  though  the  term  **  harratry,**  being  a  wcU  kaown 
word  of  art,  is  a  more  correct  description*.  If  the  Ion  hap- 
pened through  the  collnnon  of  the  master  with  the  enemy,  the 
loss  may  be  laid  by  capture,  or  by  barratry  \  An  aTerment  of 
the  amount  of  the  loss  is  not  material,  for  a  partial  lost  may  be 
given  in  evidence  under  an  averment  for  a  total  loss.  The  da- 
mages are  severable,  and  the  plaintiff*  may  recover  Jetf,  though 
he  cannot  recover  more  than  those  alleged  in  the  dedantioo '. 
So  the  plaintiff*  may  give  in  evidence  any  damage  that  is  withia 
the  cause  of  action  as  stated,  without  its  being  specially  afemd. 
Thus,  when  some  of  the  goods  had  been  spoiled,  and  souk 
saved,  and  the  declaration  alleged  that  the  vessel  was  sunk. 
evidence  of  the  salvage  was  held  to  be  admissible  ^.  When  as 
adjustment  has  taken  place,  it  need  not  be  declared  upon  ipe- 
cially,  but  may  be  given  in  evidence  as  an  admission  open  tht 
usual  declaration,  or  upon  an  account  stated  ^ 

By  Reg.  Gen.  4  W.  IV.  reg.  5,  '*  two  counts  upon  the  smr 
policy  of  insurance  are  not  to  be  allowed.'* 

But  a  count  upon  a  policy  of  insurance,  and  a  count  h 
money  had  and  received,  to  recover  back  the  premium  upon  a 
contract  implied  by  law,  are  to  be  allowed. 

The  account  stated  may  be  joined,  **  and  there  may  be  sev^ 
ral  breaches  of  the  same  contract." 

Since  the  new  rules,  every  matter  of  defence,  except  a  deois 
of  the  subscription  to  the  policy  by  the  defendant,  must  be  ^i^ 
cially  pleaded.  By  Reg.  Gen.  H.  T.  4  W .  I V.,  the  plea  of  non- 
assumpsit  in  an  action  on  a  policy  of  insurance  will  operate 
*'  as  a  denial  of  the  subscription  to  the  alleged  policy  bj  the 
defendant,  but  not  of  the  interest  or  the  commendement  of  tV 


*  Knight  V.  Cambridge,  2  Ld. 
Raym.  1349.  1  Stra.  581. 

^  Arcangelo  v.  Thompson,  2 
Camp.  620.  See  Hodson  v.  Mal- 
oohn,  2  N.  R.  336. 

*  Gardiner  p,  Croasdale,  2  Burr. 


904. 

^  Carey  v.  King,  Hardv.  >^ 
Hughes,  471.  2  Ch.  PL  10& 

•  Rogers  r.  Nayior,  Pwi,  IH 
Christian  v.  Coombe,  2  &p.  ^ 
SherriflT  r.  PottA,  5  E^  9& 


nc.  xxiH.]  coK80Lii>Anoif  kuLE.  122I 

risk  of  die  loss,  or  of  tbe  alleged  compliance  with  wanrtniies.*^ 
Br  reg.  S,  **  unseaworthiness,  misrepresentation,  ooncealment, 
drntioB,  and  ?arioii8  other  defences  must  be  pleaded."  *  Proof 
of  roseaworthiness^  deriation,  &c.,  lies  on  die  insurer  or  the 
party  pIoKfing  it  ^ 

As  to  what  may  be  given  in  evidenoe  under  a  plea  of  non  tit 
Jechm,  m  an  action  of  debt  or  covenant,  see  ante  ^. 


SECTION  XXIIL 

CONSOLIBATIOir   RULE. 


h  adioni  on  a  policy  of  insurance  against  several  under-^ 
vnten,  the  court,  by  conaent  of  the  plaintiff,  will  make  a  rule 
n  the  plication  of  the  defendants,  which  is  called  the  con* 
«fiia<winile,  fi»r  staying  the  proceedings  in  all  the  actions  but 
<ne,  npoD  the  defendant's  undertaking  to  be  bound  by  the  ver**^ 
dkta  that  action,  and  to  pay  the  amount  of  their  several  sub- 
Kriptknu  and  costs,  in  case  of  a  verdict  for  the  plaintiff'. 
^^  the  proceedings  are  not  vexatious,  the  court  has  no 
po««r  of  compelling  the  plaintiff  to  consent  to  the  consolida^ 
tioD  rule  *.  But  if  he  objects,  the  court  may  grant  imparlance 
in  aH  tbe  causes  but  one,  until  he  does  consent '.  On  the  other 
^  if  the  plaintiff  consents,  the  court  will  oblige  the  defend* 
>Dtstosobmit  to  reasonable  terms,  such  as  admitting  the  poh'cy, 
^  odertaking  not  to  bring  a  writ  of  errors.  The  verdict 
^sfaied  to  by  the  consolidation  rule,  means  a  verdict  satisfac- 
"y  to  the  courts 

^re  several  causes  are  consolidated,  if  a  writ  of  error  be 
ned  in  die  cause  tried  and  execution  taken  out  fbr  want  of 
ttl  in  enor  being  duly  put  in,  eiciecution  in  those  causes  is 


i.0.H.T.4W.IV.  873. 

^  Pranoo  r.  Naiiuck,   1  Tyr.  &  '  Brown  o.  Newnham,    Marsh. 

m.  710. 

'^aie,701.  «Tidd,6e7. 

'  Tidd,«66.  ^  Hodson  r.  Richardaon,  3  Burr. 

'  IV>yl«  e.  Stewart,  4  N.  &  M.  1477. 
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thereby  stayed ;  for  the  consolidation  rule  only  relates  to  the 
verdict  »• 

Where  several  underwriters  to  a  policy  had  entered  into  a 
consolidation  rule,  by  which  they  undertook  to  abide  the  event 
of  the  verdict,  and  the  cause  was  referred  by  consent  before 
trial,  and  the  arbitrator  awarded  the  aggregate  sum  due  to  the 
assured  from  the  underwriters  at  large ;  the  court  would  not 
order  it  to  be  referred  back  to  the  arbitrator  to  insert  the 
amount  of  the  sum  due  and  payable  from  each  underwriter  in- 
dividually, without  the  consent  of  such  underwriters  ^. 
Opening  The  court  will  not  open  a  consolidation  rule  unless  there  be  a 

dation  rule,  manifest  failure  of  justice.  Where  in  an  action  on  a  policy  there 
had  been  two  verdicts  found  for  the  plaintiff,  of  which  the  court 
disapproved;  the  court  refused  an  application  to  open  the  conso- 
lidation rule  for  the  purpose  of  trying  another  action.  Tindai^  C. 
J.,  observed,  that  if  there  was  a  default  of  justice,  or  if  the  usual 
facilities  were  not  afforded  upon  the  investigation,  or  iF  new 
evidence  had  been  discovered  subsequently  to  the  trial,  they 
might  open  the  rule,  but  otherwise  it  was  better  that  there  should 
be  an  individual  hardship,  than  that  a  long  established  rule 
should  be  violated®.     But  if  the  court  think  it  reasonable  to 

ft 

open  a  consolidation  rule,  and  try  a  second  cause,  they  vnH 
extend  to  the  second  trial  .all  such  terms  made  compulsory  on 
the  party  successful  in  the  first  cause,  as  are  requisite  fi>r 
attaining  the  merits  ^. 

The  consolidation  rule  is  binding  only  on  the  parties  wbo 
seek  the  benefit  *.  Therefore  if  the  defendant  obtains  a  verdict, 
the  plaintiff  may  proceed  in  a  second  consolidated  action ;  but 
if  he  does  so  without  the  leave  of  the  court,  he  will  not  have  the 
benefit  of  any  of  the  terms  which  were  imposed  on  the  defend- 
ant by  the  consolidation  rule,  and  the  court  will  restrain  tbe 
second  cause  until  the  costs  of  the  first  are  paid '. 

The  defendants  in  several  actions  on  a  policy  of  insurance. 


*  Aylwin   v.   Favine,    2  N.   R.  1837.    3  Bing.  N.  C  896. 

430.  See  Gill  v.  Hinchley,  1  Moore^  ^  Cohen  v,  Bulkeley,  5   Taunt. 

79.  16& 

^  Kynaaton  o.  Liddell,  8  Moore,  *  Doyle  o.  Stewart,  4N.&M.873. 

223.  '  Doyle  o.  DoogUs,  4  B.  &  Ad. 

*  Foster  v.  Alvery,   MS.  T.  T.  644.    Long  r.  Douglas,  Mii. 


psid  money  ioto  court,  which  the  plaintiff  took  out,  without 
taking  the  costs  at  that  time ;  afterwards  they  entered  into  the 
cooooD  cQDSolidatioQ  rule,  and  the  plaintiff  was  nonsuited  in 
Hie  adoo  thst  was  tried ;  held,  that  the  latter  was  not  entitled 
to  the  costs  in  any  of  the  actions  up  to  the  time  of  paying  the 
iQOoey  into  courts 


SECTION  XXIV. 

XVIDEKCS. 

h  a  action  on  a  policy  of  insurance,  the  plaindff  must 

piwe:  1.  The  execution  of  the  policy  hy  the  defendant.   2. 

He  interest  of  the  insured,  and  shipment  of  the  goods.    8. 

Hie  ssiliog  of  the  ship.   4.  The  loss  and  damages,  if  not  ad« 

totted  by  the  pleadings.     The  policy  must  be  produced,  pro- 

feiij  stunped,  and  the  subscription  of  the  defendant  proved. 

If  tW  mbtcriptioQ  be  by  an  agent,  the  authority  of  the  agent 

■Bttk  proved,  which  may  be  done  by  the  agent  himself.    If  Proof  of 

<^  be  DO  direct  evidence  of  such  authority,  proof  of  the  ^8"^* 

budwriting  of  the  agent,  and  that  he  was  in  the  habit  of  sub- 

tcribing  policies  for  the  defendant,  with  his  knowledge  ^  or 

Au  tbe  defendant  had  paid  losses  on  policies  subscribed  by  the 

*pBt,  if  sufficient,  though  it  appear  that  the  agent  was  ap- 

^ittd  by  letter  of  attorney  \    A  letter  dated  abroad,  and 

*^tinaed  to  /•  S^  in  England,  with  the  English  ship  letter  post 

^  upon  it,  directing  a  policy  to  be  effected,  is  aufficient  to 

f^t  that  /.  S,  was  the  person  residing  in  Great  Britain,  who 

(Keired  the  order  for,  and  effected  the  policy  ^«   Parol  evidence  Eyidenoein 

if  what  passed  at  the  time  of  effecting  a  policy  of  insurance,  is  ^|^^^e 

M  admissible  to  restrain  the  effect  of  the  policy  *.    Nor  is  the  policy. 

'ip  signed  previous  to  the  policy  evidence  of  the  insurance  ^ 

lot  usage  is  admissible  to  explain  the  terms  of  the  policy,  but 

lot  to  add  to  or  vary  its  stipulations.     Thus,  evidence  is  admis- 


'  BontaO  vt  Horner^    7  T.  R.         ^  Arcangelo    a    Thompson^     2 
Cl  Campb.  26a 

^  Neale  v.  Irving,  I  Esp.  61.  *  Weston  v.  Ernes,  1  Taunt.  116. 

*  Haughton  «.  Ewbank,  4  Camp.         '  Rogers    r.  M'Cartby,   3  Esp. 
Mw  107. 

L  L  2 
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sible  to  shew  that  a  port  in  Friesland  is,  in  mercantfle  language^ 
a  port  in  the  Baltic  ^ 
Proof  of  The  interest  in  the  subject  matter  insured  must  be  proved  « 

of  the  ^    ^^^^  ^^  ^^^  declaration  ;  if  it  be  a  ship,  evidence  of  acts  of  owneri 
aured.  ship,  as  loading  the  ship,  paying  the  persons  employed,  providing 

stores,  or  the  like,  is  presumptive  evidence  of  the  pUintifi 
title  \  Where  the  interest  is  alleged  to  be  in  a  party  wbo  «a 
never  in  possession  of  the  ship,  his  title  roust  be  proved  by  th 
production  of  the  bill  of  sale,  and  by  proving  the  ownership  o 
the  vendor,  and  a  compliance  with  the  requisites  of  the  rq 
The  regis-  gistry  act8<^.  The  register  is  of  itself  no  evidence  to  prore  i 
transfer  by  sale ;  for  the  objects  of  the  registry  acts  were  alid 
from  those  of  evidence ;  but  diough  a  certificate  of  registry  it 
not  even  j^tfn4  facie  evidence  of  a  transfer  by  sale^  yet  ii 
many  instances  it  will  negative  a  transfer  by  sale,  and  open^ 
as  conclusive  evidence  of  want  of  title.  As  where  the  intere^ 
was  alleged  to  be  in  four,  but  two  only  were  mentioDcd  ti 
owners  in  the  register ;  it  was  held  that  the  action  could  oo 
be  maintained,  for  want  of  proof  of  interest  in  the  four,  tkou^ 
they  were  all  partners  in  trade,  and  bad  paid  joindy  for  tb 
ship  ^.  An  averment  that  A.  was  sole  owner  of  the  ship  to  i 
certain  day,  is  not  disproved  by  evidence  that  he  ezecutoi  ^ 
bill  of  sale  of  part  before  that  day,  and  that  on  that  day  ti< 
requisites  of  the  registry  acts  were  complied  with  ^  Wlut^ 
the  ship  was  purchased  in  a  foreign  country,  a  copy  of  the  bill 
of  sale  issued  by  a  public  officer  authorized  to  authenticate  t^< 
original,  and  to  make  copies,  was  held  to  be  evidence  of  thai 
fact'.  Interest  in  goods  may  be  proved  by  evidence  of  ^ 
session  by  the  insured,  and  of  the  exercise  of  acts  of  omsti- 
ship ;  the  production  of  the  bill  of  lading,  and  the  evideoct  d 

*  XJhde  V.  Waters,  3  Campb.  16.  652.     Flower  eu  Yoaog,  3  Cam^ 

Gibbon  «.  Young,  8  Taunt.  261.  240. 

Parkinson  o.  Collier,  Park,  416.  *  Camden  r.  AndcwB,  iT.t 

^  Amery  eu  Rogers,  1  Esp.  207*  709.    Westerdale  «.  Dak,  7^.^ 

Thomas  o.  Fayle,  6  Esp.  8&    Ab»  806.    Bat  see  Dawson  a.  Ui^  ^ 

.  bott.    Ship.    72.      Robertson    o.  D.  &  B.  52. 

French,  4  East,  ISO.     Sutton  o.  '  Ritchie  ik  St.  Barbe,  4T>c>i- 

Bush,  2  Taunt.  802.  768. 

°  6  Geo.  IV.  c.  no.  and  7  Geo.  ■  Woodward  e.  Laricii^*  3  ^> 

IV.  c.  48.  8.  25,  26,  27-  286. 

^  Fine  o.  Anderson,    4   Taunt. 
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the  captain  of  the  ship' that  he  had  the  goods  mentioned  in  it  on 
board,  is  efficient  \ 

A  bOl  of  lading  signed  by  a  deceased  master  of  a  vessel,  for   Bill  of 
goods  to  be  delivered  to  a  consignee  or  his  assigns,  he  paying  S' 

fKi^h,  is  admissible  as  evidence  of  the  consignee  having  an  in* 
smble  interest  in  the  goods  ^.  So  the  production  of  a  bill  of 
parcels  firom  the  seller  abroad,  with  the  receipt  to  it,  and  proof 
of  his  handwriting,  has  been  held  sufficient  ^.  So  the  bill  of 
la%  is  evidence  of  the  property  in  the  goods,  on  proof  of 
th<  Btater's  signature,  though  he  be  alive ;  but  it  is  not  evidence 
of  the  shipment^. 

^^  the  policy  is  on  freight,  the  insured  must  prove  that,  Shipment 
tet  for  the  intervention  of  the  perils  of  the  sea  insured  against,  ^l5? 
mni  freight  would  have  been  earned,  either  by  shewing  that 
soioeooods  were  put  on  board,  or  that  there  was  an  inception 
of  the  right  to  freight  under  the  charterparty,  or  some  other 
express  or  implied  contract  •.  The  loss  accruing  by  reason  of 
t^Kosured  being  deprived  of  the  means  of  carrying  his  own 
gijodi  in  his  own  ship,  is  recoverable  under  such  a  policy  ^ 

^re  the  vessel  is  lost,  there  must  be  evidence  of  her  sail-  SaHing  on 
^  on  the  voyage  stated  in  the  policy  « ;  proof  of  a  particular        voyage. 
Qetaarion  by  a  charterparty,  or  of  her  clearing  out  for  a  par- 
*^  port,  or  of  a  license  for   the  port  mentioned  in  the 
P%,will  be|>rwiid  facie  evidence  of  her  sailing  on  the  voyage 

« 

^'fed  after  she  dropped  from  her  moorings  **. 


*  M' Andrew  v.  Bell,  1  Esp.  473. 

'Haddow  v.  Parry,  3  Taunt. 
^  Bqc  if  the  master  guards  hia 
**»»Wg«ment  by  saying  '*  oon- 
**a  unknown,"  so  that  hA  does 
^  ^aige  himself  with  the  receipt 
rf  uy  goods  in  particular,  the  bill 
if  hding  sloDe  is  not  evidence, 
*^  of  the  quantity  of  the  goods, 
*  of  pn^erty  in  the  consignee.  Id, 
>y6  Geo.  IV.  c.  94.  s.  2,  "any 
P**^  entrusted  with,  and  in  pos- 
'■"^  of,  any  bill  of  hiding,  dock 
■""Wit,  &&,  or  warrant  or  order  fw 
^  ddirery  of  goods,  shall  be 
"*ed  and  taken  to  be  the  true 
*■"«'  «f  the  goods,  so  as  to  give 


validity  to  any  contract  for  the  sale 
of  the  goods,  or  any  deposit  or 
pledge,  provided  there  be  no  notice 
by  the  documents  themselves  that 
the  person  entrusted  as  aforesaid 
was  not  the  actual  owner." 

*  Russell  r.  Bocken,  2  Stra.  1127. 

*  Dickenson  v.  Lodge,  I  Stark. 
22& 

*  Davidson  v.  Wilhisey,  1  M.  &  S. 
313.  Flint  V.  Flemyng,  1  B.  &  Ad. 
4d. 

'  Per  Baplejfy  J.,  1  B.  &  Ad.  49. 
■  Koster  o.  Innes,  R.  &  M.  336. 
^  Cohen  v.  Hinckley,  2  Campb. 
52.    Manhall  v.  Parker,  id.  69. 
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To  prove  a  warranty,  that  a  ship  insured  was  of  a  parttcnlar 
nation,  it  is  primd  facie  evidence,  that  she  carried  the  flag  of 
that  nation  at  times  when  she  was  free  from  all  danger  of  cap- 
ture, and  that  the  captain  addressed  himself  to  the  consul  of 
that  nation  in  a  foreign  port  *. 

If  the  warranty  be  to  sail  with  convoy,  compliance  will  be 
presumed,  if  a  convoy  was  required  by  law  \  The  Ic^-book, 
or  the  official  letter  of  the  commander  of  the  convoy,  is  evi- 
dence of  the  ship  sailing  with  a  convoy  ®.  When  it  is  necessary 
to  prove  a  license,  the  original  document  must  be  produced,  if 
in  existence,  but  if  lost,  secondary  evidence  of  it  will  be  ad- 
mitted, which  may  be  an  examined  copy,  or  if  there  be  none, 
parol  testimony  ^. 

The  proof  of  the  loss  must  correspond  with  the  averments  in 
the  declaration.  We  have  seen  that  in  case  of  a  ship's  not 
having  been  heard  of  for  a  considerable  time,  a  loss  may  be 
presumed  *.  Where  a  loss  is  to  be  inferred  from  the  want  of 
intelligence,  the  plaintiff  must  distinctly  prove  that,  when  the 
vessel  left  the  port  of  outfit,  she  was  bound  upon  the  voyage 
insured  ^  Where  the  plaintiff's  agent  showed  to  the  defendant, 
an  underwriter,  the  captain's  protest,  containing  an  account  of 
the  loss  of  the  ship  insured,  demanding  payment ;  held,  that  this 
did  not  entitle  the  defendant  to  read  the  protest  in  evidence  in 
an  action  on  the  policy  '. 

In  case  of  a  capture,  the  entry  in  Lloyd's  books,  stating  the 
capture,  is  evidence  of  the  fact,  as  against  a  subscriber  to 
Lloyd's  \  We  have  already  seen  that  the  condemnation  of  the 
property  insured  as  enemy's  property  by  the  sentence  of  a  court 
of  admiralty,  is  conclusive  evidence  against  the  warranty  of 
neutrality ',  with  respect  to  the  amount  of  the  loss.  In  open 
policies  the  insured  must  prove  the  amount  of  his  loss,  but  in 


*  Arcangelo  v*  Thompson,  2 
Campb.  620. 

^  Thomton  v.  Lane,  4  Campb. 
231. 

*  D*Iffaeli  o.  Jowett,  1  Esp. 
427.  Watson  v.  King,  4  Campb. 
275. 

*  2  Stark.  £y.  640.     Kennngton 


o.  Inglis,  8  East,  27a  lUund  i 
Wilkinson,  2  Taunt.  243.  fiyxe  f 
Palsgrave,  2  Campbw  606. 

*  See  onlff,  1156. 

'  Koster  v.  Jones^  R.  &  M.  3SS. 

*  SenM  e.  Porter,  7  T.  R.  16a 
^  Abel  ft  Potti,  3  Bsp.  242. 

^  .<lfil0,I18a 


or.  xziT.]  BYmKHcs.  Its  7 

valued  poh'des,  if  the  loss  be  a  total  one,  be  need  only  prove 
tkt  be  had  fome  interest ;  if  partial  only,  he  must  shew  the 
mooDt  of  his  loss,  as  in  an  open  policy  *•  Payment  into  court 
of  a  per  centage  on  a  valued  policy,  does  not  admit  a  total 
toss  • 

The  certificate  of  an  agent  for  Lloyd's  at  a  foreign  port,  as-  Amoont  of 
cotaiui^  an  average  loss  on  a  cargo  damaged  by  sea  water,  is 
noiof  itaelf  admissible  evidence  as  to  the  amount  of  the  loss, 
in  m  action  by  the  assured  against  the  underwriters  in  diis 
cofiBtry«. 

The  evidence  required  on  behalf  of  the  defendant,  must  de- 
OD  the  nature  of  the  defence. 


Ao  underwriter  is  a  competent  witness  for  another  under-  Who  may 
^r  who  has  subscribed  the  same  policy  ** ;  unless  he  has 


entered  into  the  consolidation  rule,    or  has  paid  the  amount 
of  the  ]oss  on  condition  of  being  repaid,  if  the  policy  turned 
one  to  be  invalid  *.     An  owner  of  a  ship  is  not  a  good  wit-  The  owner. 
^^  (in  an  action  on  an  insurance  of  goods  put  on  board  that 
%)  to  prove  her  seaworthy  until  released  by  the  plaintiff  ^ 
la  aa  action  on  a  policy  of  insurance  on  goods  from  London 
<o  Emden,  where  the  ship  was  lost  by  putting  into  the  Texel ; 
tbe  captain,  as  part  owner  of  the  ship,  was  admitted  as  a  com- 
petent witness  to  prove  that  the  ship  originally  sailed  on  the 
voyage  insured  by  the  direction  of  the  owners  of  the  goods, 
^Hsfa  not  to  prove  that  the  deviation  was  justified  by  neces- 
Sitji.  But  the  captain  of  a  ship  is  not  an  admi^ible  witness  to  Theoip- 
^%t>ve  barratry,  by  showing  that  the  barratrous  acts  were  ^^^ 
^  by  consent  and  direction  of  the  owners,  without  a  release 
^  the  underwriters  K     -Depositions  taken  in  an  acUon  on  a 
H^  of  insurance  of  the  captain,  who  is  also  part  owner, 
^^  the  loss  is  imputed  to  his  misconduct,  are  not  evidence  K 
N*or  is  the  captain's  protest  evidence  of  the  fact  therein  stated, 

'  2  Saund.  201.    See  onto,  1252.  380.     ]  M.  &,  S.  14. 

^  Rucker  o.  Palsgrave,  1  Taunt.  '  Rotheroe  v,  Elton,  Peake,  84. 

U9.  n.      Fox    V.    Lushington,    Peake, 

'  Drake  v.  Marryatt,  3  D.  &  R.  85.  n. 
^    1  B.  &  C.  473.  *  De  Symonds  «.  De  la  Gour,  2 

*  Ban  V.  Baker,  3  T.   R.  2?.  N.  R.  374. 
i^ken  V.  Tbomton,  1  Esp.  414.  ^  Bird  v.  Thompson,  1  Esp.  339. 

'  Forretter  v,  Pigou,  3  Campb.         *  Taylor  v.  M'Viccar,  6  Eap.  2?. 
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though  it  may  be  read  for  the  purpose  of  contradicting  his  tes- 
timony *•• 

One  who  is  jointly  interested  in  the  property,  is  incompetent 
to  give  evidence  ^.  But  in  an  action  on  a  policy  for  goods,  the 
supercargo,  who  was  to  have  had  a  share  in  the  profits  of  the 
adventure,  is  a  good  witness  where  the  goods  were  lost  before 
they  were  sold  <^,  and  the  broker  who  effected  the  policy,  and 
has  a  lien  upon  it  for  his  premium,  is  a  competoit  witness  to 
prove  all  matters  connected  with  the  policy  ^.  Upon  a  question 
concerning  the  seaworthiness  of  a  ship,  after  the  evidence  of 
persons  who  have  been  examined  as  to  her  condition,  expe- 
rienced shipwrights  who  never  saw  her  may  be  called  to  say 
whether,  upon  the  facts  sworn  to,  she  was  in  their  opinion  sea- 
worthy or  not  ^ 


SECTION  XXV. 

INSURANCE   UPON   LIVES. 


An  insurance  upon  life  is  a  contract  by  which  the  insurer,  in 
consideration  of  a  certain  premium,  agrees  to  pay  a  stipulated 
sum,  or  an  annuity  upon  the  death  of  the  party  whose  life  is  in- 
sured, whenever  that  event  shall  take  place,  if  the  insurance  be 
for  the  whole  life ;  or  in  case  it  should  happen  within  a  certain 
fixed  period,  if  the  insurance  be  for  a  limited  time.  This  spe- 
cies of  insurance  is  oflen  resorted  to  as  a  means  of  making  a 
provision  for  a  family,  afler  the  death  of  the  party  whose  life  is 
insured ;  and  also  as  a  security  for  the  repayment  of  a  loan ;  a 
life  policy  is  assignable  and  may  be  effected  either  by  the  party 
himself  or  by  a  third  person ;  but  to  prevent  life  insurance  from 
being  converted  into  a  medium  of  mischievous  speculation,  it 
Osming  or  was  enacted  by  14  Geo.  III.  c«  48.  s.  1,  **  that  no  insurance 
![2^2*^  should  be  made  by  any  person,  body  politic  or  corporate,  on 
SlegaL  

*  Senat  v.  Porter,  7  T.  R.  15&  '  Hunter  v.  LeatUey,  10  B.  &  C 

Christian  v,  Coombe,  2  Eip.  490.  858. 

^  De  Symmonds  o.  Shedden,  2  B.  *  Bickwith    v.   Sydebotham,     1 

&P.  156.  Campb.   II7.      Thornton  r.  Royal 

"  RobertMDo.  French,  4  £q».  248.  Exchange     Assurance     Company, 

4  East,  130.  Feake,  25. 
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kves,  or  on  any  other  event,  wherein  the  person  for  whose 
benefit,  or  on  whose  account  the  policy  is  made,  has  no  interest, 
or  by  way  of  gaming  or  wagering ;  and  every  insurance  made, 
contrary  to  the  true  intent  and  meaning  thereof,  should  be  void 
to  all  intents  and  purposes."  Sec.  2,  "  That  in  every  policy*  on 
lives  or  other  events^  the  name  of  the  person  interested,  or  on 
whose  account  it  is  made,  should  be  inserted."  Sec.  3.  "  That 
no  greater  sum  should  be  recovered,  or  received  from  the  in- 
surer, than  the  amount  of  the  interest  of  the  insured."  Sec.  4. 
contains  a  proviso  *'  that  this  act  shall  not  extend  to  marine 
insurance." 

In  order  to  render  a  policy  valid,  within  the  meaning  of  this  The  party 
act,  the  party  for  whose  benefit  it  is  effected  must  have  a  pecu"  benefit  the 

niary  interest  in  the  life  or  event  insured ;  therefore  a  policy  huunnoe 
^  .  iaeffected 

effected  by  a  father  on  the  life  of  his  son,  he  not  having  a  pecu-  must  have 

niary  interest  therein,  has  been  held  to  be  void*.     But  "  if  a  ^^^^^ 
Either,  wishing  to  give  his  son  some  property  to  dispose  of,  the  life  in- 
make  an  insurance  on  his  son's  life,  in  the  son*s  namcy  not  for 
the  father's  own  profit,  l>ut  for  the  benefit  of  the  son,  there  is 
no  law  to  prevent  his  doing  so."  ^ 

A  creditor  has  an  insurable  interest  in  the  life  of  his  debtor,  A  creditor 
for  the  means  whereby  he  is  to  be  satisfied,  may  materially  |^e^i|j^  of 
depend  on  it ;  and  the  death  must,  at  all  events,  in  some  degree  his  debtor. 
lessen  his  security  ®.     But  though  a  creditor  may  insure  the 
life  of  his  debtor  to  the  extent  of  his  debt,  yet  such  a  contract 
is  substantially  a  contract  of  indemnity  against  the  loss  of  the 
debt ;  and  therefore,  if,  after  the  death  of  the  debtor,  his  exe- 
cutors pay  the  debt  to  such  insuring  creditor,  the  latter  cannot 
afterwards  recover  upon  the  policy,  although  the  debtor  died 
insolvent,  and  the  executors  were  furnished  with  the  means  of 
payment  by  a  third  party  ;  it  being  immaterial  from  what  fund 
the  debt  has  been  discharged  so  as  the  creditor  has  received 
satisfaction  ^.    So  where  the  debt  accrues  by  virtue  of  an  illegal 
security,  as  a  note  for  money  won  at  play,  such  interest  is  not 
insurable  ^. 

*  HaUbrd  o.  Kymer,  JOB.  &  C.  Lindenau  v.  Desborough,  3  G.  &  P. 

724.  353.     8  B.  &  C.  586. 

^  Per  Bayfeyy  J.,  id,  729.  ^  Oodsall  v.  Boldero,  9  East,  72. 

'  Anderson  v.  Edie,  Park,  640.  ""  Dwyer  v.  £die,  Park,  639. 
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Declaration 

mpectiDg 

age,heal&, 


An  untrue 
itatement, 
though  un- 
intention- 
aUvmade, 
will  aToid 
the  policy. 


An  executor,  in  trust,  has  a  sufficient  interest  to  entitle  I 
to  make  insurance  in  his  own  name  on  the  life  of  a  person  « 
granted  an  annuity  to  the  testator  *•  Whether  a  psrty  may 
sure  his  own  life  as  the  agent,  with  the  funds  and  for  tbe  ben 
of  another,  seems  to  admit  of  some  douht  \ 

In  effecting  an  insurance,  it  is  usual  for  the  party  to  subscr 
a  written  declaration,  touching  his  age,  health,  &c.,  which  is  inc 
porated  hy  reference  in  the  policy,  at  the  end  of  which  a  proi 
is  usuaUy  inserted,  avoiding  the  policy,  if  the  declaratioa  o 
tains  any  averment  that  is  not  true,  or  if  the  insured  is  afflk 
with  any  disorder  which  has  a  tendency  to  shorten  human  liie. 
is  not  to  be  concluded  that  a  disorder  with  which  a  persoi 
afflicted  before  he  effects  an  insurance  on  his  life,  is  '*  a  disori 
tending  to  shorten  life,"  from  the  mere  circumstance  that  beafi 
wards  dies  of  it,  if  it  be  not  a  disorder  which  generaUy  hast 
tendency  ^.  Where  a  policy  contained  a  warranty  that  the  insfl 
had  not  been  afflicted  with  nor  was  subject  to  gout,  vertigo^  j 
&c. ;  it  was  heldj  that  the  fact  of  the  insured  having  hi 
epileptic  fit,  in  consequence  of  an  accident,  was  not  a  falsified 
of  the  warranty.  To  vacate  such  a  policy,  it  must  Le  sU 
that  the  assured  was  naturally  liable  to  fits,  or  by  accideDt 
otherwise  had  become  so  liable  ^. 

By  a  declaration  and  statement  as  to  health,  &c*,  signed 
the  assured  previous  to  effecting  a  policy  on  a  life,  it  t 
agreed,  that  if  any  untrue  averment  was  contained  theKiii 
if  the  facts  required  to  be  set  forth  in  the  proposal  (snui 
were  not  truly  stated,  the  premiums  should  be  forfeited, 
the  assurance  be  absolutely  null  and  void  ;  the  statement  a 
the  health  of  the  life  was  untrue  in  point  of  fact,  but  not  to 
knowledge  of  the  party  making  it ;  held,  that  the  prei 
were  forfeited,  and  could  not  be  recovered  back ;  for  the  i 
ment  was  not  the  less  untrue  because  the  party  making  ij 
not  apprized  of  its  untruth  *. 


*  Tidflwell  V.  Ankerstein,  Peake, 
161. 

^  Wainwright  v.  Bland,  1  Gale, 
406.     1  Mees.  &  Wels.  32. 

*  Wataon  v.  Mainwaring,  4 
Taunt.  763.  Being  troubled  with 
spaama,  cramps,  and  violent  fita  of 


the  gout,  doea  not  falsi/v  » 
ranty  of  good  health.     W 
Poole,  Marsh.  649. 

^  Chattock  V.  Shawe,  1 K 
498. 

*  Duckett  o.  WilliaiBt*  f  C. 
348.    4  Tyr.  S40l 
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Where  an  insurance  was  effected  on  the  life  of  A.  for  the  be-  The  party 
nefit  of  B.y  and  the  insurance  office  acted  upon  AJa  own  repre-  j^l^^J^** 
sentation  as  to  the  state  of  his  health,  and  it  turned  out  that  he  the  state- 
was  not  an  insurable  life ;  held,  that  B.  could  not  maintain  an  life  in. 
action  on  the  policy,  although  he  was  not  privy  to  the  repre-  ■""^' 
sentation  * ;  for  in  an  insurance  upon  the  life  of  another,  the 
life  insured,  if  applied  to  for  information,  is,  in  giving  such  in- 
formation, impliedly  the  agent  of  the  party  insuring,  who  is 
bound  by  his  statements,  and  must  suffer  if  they  are  false> 
although  he  is  unacquainted  with  the  life  of  the  insured.    As 
where  the  plaintiff^  in  effecting  an  insurance  on  the  life  of  B., 
with  whom  he  was  unacquainted,  desired  the  agent  of  the  insur- 
ance office  to  do  all  that  was  requisite  ;  the  agent  knew  B.  well 
and  made  the  usual  enquiries ;  one  of  the  terms  of  the  contract 
was  a  reference  to  the  usual  medical  attendant  of  the  life  in- 
sured ;  B.  having  given  a  false  reference,  it  was  held  that  he, 
pbuntifi)  could  not  recover  ^. 

If  the  insured,  at  the  time  of  effecting  the  policy,  conceals  A  material 
anything  which  the  insurer  ought  to  know,  the  policy  is  void,  ^"j^^  ^jjj 
whether  the  insured  considered  it  material  or  not ;  what  amounts  A^oid  the 
to  a  misrepresentation  or  material  concealment  is  a  question  for 
the  jury  ^.  A  female  upon  whose  life  it  was  proposed  to  effect 
an  insurance,  was  represented  to  the  insurers,  in  December, 
1822,  by  A.,  a  medical  man,  as  enjoying,  ordinarily,  a  good  state 
of  health ;  the  same  representation  was  repeated  by  A.  in 
March,  and  the  insurance  was  effected  in  April,  1823 ;  between 
December,  1822,  and  March,  1828,  she  had  been  ill  with  a  pul- 
monary attack,  and  was  attended  by  B,f  but  no  disclosure  of 
these  circumstances  was  made  to  the  insurers  ;  in  April,  1824, 
she  died  of  a  pulmonary  disease ;  held,  that  the  jury  ought  to 
have  been  called  on  to  consider  whether  the  illness  in  1828,  and 
the  attendance  of  B.  ought  to  have  been  disclosed  to  the  insurers ; 
and  that  it  was  not  sufficient  to  direct  them,  generally,  to  con- 


*  Maynard  r.  Rhodes,  6  D.  &  R.  ^  Lindenau  v,  Detbonm^,  8  B. 

966L    1  C.  &  P.  aeo.  ft  C.  586.     8  M.  &  R.  45.    Wain- 

^  Ewerett  v,  Desbonmgh,  5  Bing.  wright  v.  Bkmd,   1  Oale,  408.    1 

503.    3  M.  &  P.  190.  Mees.  &  Wels.  32. 
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aider  whether  or  not  there  had  been  any  miBrepresentation  *.  So 
where  the  insured  was  represented  as  resident  at  Fisherton. 
Anger  ;  and  the  fact  was»  that  she  was  then  a  prisoner  in  the 
county  gaol  there ;  held,  that  it  was  a  question  for  the  jury 
whether  the  imprisonment  was  a  material  fact,  and  ought  to 
have  been  communicated  \ 

A  policy  of  insurance  on  the  life  of  another  person,  who  at 
the  time  of  the  insurance  is  in  a  good  state  of  health,  is  not  vi- 
tiated by  the  non-communication  of  such  person  of  the  £iict  of  his 
having  a  few  years  before  been  afflicted  with  a  disorder  tending 
to  shorten  life,  if  the  disorder  was  of  such  a  character  as  to  pre* 
vent  the  party  from  being  conscious  of  what  had  happened  to 
him  while  suffering  under  it  ®.  Where  a  party  about  to  insure 
her  life  for  a  limited  period,  gave  false  answers  to  verbal  enqui- 
ries respecting  the  amount  of  her  insurances  at  other  offices^ 
and  the  jury  found,  that  she  thereby  suppressed  a  material  &ct ; 
the  court  held,  that  the  policy  was  void  ^.  On  an  insurance  on 
a  man's  life  for  a  year,  if  some  short  time  before  the  expiration 
of  the  term  he  receives  a  mortal  wound,  of  which  he  dies  after 
the  year,  the  insurer  will  not  be  liable  ". 

Where  an  insurance  is  made  upon  a  man's  life  who  goes  to  sea, 
and  the  ship  in  which  he  sailed  is  never  afterwards  heard  o^ 
the  question  whether  he  did  or  did  not  die  within  the  term  in- 
sured, is  a  fact  for  the  jury  to  ascertain  from  the  circumstances 
which  shall  be  {Hroduced  in  evidence  before  them  ^.  Though 
the  policy  contains  no  exception  as  to  death  by  the  hands  of 
justice,  yet  if  it  be  effected  by  a  party  on  his  own  life,  and  he 
suffer  death  for  felony,  the  policy  is  void  as  to  those  claiming 
under  him,  and  in  his  right  e.  The  conditions  annexed  to  a 
policy  must  be  strictly  performed  K  If  after  the  death  of  the 
life  insured,  the  sum  due  on  the  policy  be  paid,  and  the  insurer 


*  Morrison  v.  Mutpntt,  4  Bing.  260. 

60.     12  Moore,  231.  '  Patterson  o.  Black,  Paik,  644. 

^  Hugnenin  v.  Rayley,  6  Taont.         '  Amicable  Society  o.  Unnitw^   ^ 

186.  Dow.  &  Clarke,  1.     4  Bligk  N.  & 

*  Swete  r.  Fairlie,  6  C.  &  P.  1.  194. 

A  Wainwright  v.  Bland,  1  Mees.         ^  8ee  Want  «.  Blunt,  18  £ast^ 

&  Wils.  32.     1  Oale,  406.  183. 

*  Lockyer   v.  Offley,    1  T.    B. 
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ifbnrards  dkcoven  that  the  policy  was  void  on  the  ground  of 
fraud,  he  maj  recorer  it  back  in  an  action  for  money  paid  *. 


SECTION  XXVI. 

UISURAXCE   AGAINST   FI&S. 


A^iiiBBiance  against  fire  is  a  contract  by  which  the  insurer,  in 
coQsidendon  of  a  certain  premium  received  by  him,  either  in  a 
gross  sum,  or  by  annual  payments,  undertakes  to  indemnify 
tbassred  against  all  loss  or  damage  which  he  may  sustain  in 
^JKKise  or  other  buildings,  goods,  merchandize,  &c.,  by  five, 
dfliiDg  a  limited  period  of  time  K     A  policy  of  this  kind  is  not  Notaaaign* 
ii  its  nature  assignable,  nor  can  the  interest  in  it  be  transferred 
^  one  person  to  another,  mthout  the  content  of  the  office ; 
^refore  where  a  policy  was  transferred  to  the  purchaser  of  a 
IvQse  tiiereby  insured,  and  the  house  was  afterwards  burnt,  it 
^  held,  that  he  could  not  recover  on  the  policy  ^.     This  spe- 
cies of  policy  falls  within  the  14  G.  III.  c.  48^,  consequently 
Itt  insured  must  have  an  interest  in  the  property  insured. 
A  misrepresentation  or  concealment  of  material   facts  will  Misrapre- 
ffoid  a  fire  policy,  in  the  same  manner  as  other  policies,  or  oonoml- 
l^ere  A^  abroad,    having   two  warehouses,   wrote   to  this  ™®'**- 
^^^  to  efiect  an  insurance  upon  one  of  them  only,  without 
i^%  as  was  the  fact,  that  a  house  nearly  adjoining  it  had 
Kes  OQ  fire  on  that  evening,  and  that  there  was  danger  of  the 
>^  again  breaking  out;  and  sent  his  letter  after  the  regular 
Ht  time ;  the  fire  having  again  broken  out  on  the  day  next 
ttooe  following,  and  consumed  ^.'s  warehouse ;  held,  that 
it  was  a  material  concealment,  although  A.'s  letter  was  writ- 
B  without  any  firaudulent  intention  ®.  Where  a  mill  was  insured 
being  of- one  class,  and  turned  out  to  have  been  of  another, 
time  it  was  insured ;  held,  that  the  policy  was  void,  for 


'  Ufierre  o.  Boyle,  3  B.  &  Ad.  431. 

7-  ^  Anie,  122& 

^  Manh.  78?.    Hughes,  505.  *  Bofe  v.  Tamer,  2  Marsh.  46.  6 

'  byndi  V.  Dahell,  4  Bro.  P.  C.  Taunt.  338. 
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Condition 
precedent 
to  the  right 
toreoover. 


When  the 
period  for 
which  the 
insurance 
waaeffect* 
edhas  ex- 
pired,  the 
benefit  of 
the  policy 
is  forfeited 
though  it 
contains  a 
stipulation 


the  building  was  not  de  facto  that  which  was  insured  ^  B« 
where  an  agricultural  building  was  described  in  a  policy  u  \ 
bam,  though  it  was  not  strictly  so ;  held,  not  to  be  such  a  mi» 
description  as  would  vacate  the  policy,  as  the  building,  had  i 
been  rather  more  correctly  described,  would  have  paid  die  saw 
rate  of  insurance^. 

Where  goods  insured  were  described  in  the  policy  to  be  in  tbi 
dwelling-house  of  the  insured,  and  it  appeared  that  he  had  ool; 
one  room  as  a  lodger,  in  which  the  goods  were ;  it  was  be]^ 
that  they  were  correctly  described  within  the  condition,  tlu 
''  houses,  buildings,  or  other  places,  where  goods  are  deposited 
shall  be  truly  described,"  such  condition  relating  to  the  cod 
struction  of  the  house,  and  not  to  the  interest  of  the  pirtie 
in  it®. 

If  a  policy  refer  to  certain  printed  proposals,  the  proposal! 
will  be  considered  as  part  of  the  contract.  By  the  printed  pro 
posals  of  a  fire  insurance  company  it  was  stipulated,  ''  th&t  t!k 
insured  should  procure  a  certificate  of  the  minister,  and  soot 
respectable  housekeepers  of  the  parish,  importing  that  die 
knew  the  character  of  the  insured,"  &c. ;  it  was  held,  that  tl^ 
procuring  such  certificate  was  «  condition  precedent  to  dk 
right  of  the  insured  to  recover ;  and  that  it  was  inunatenJ 
that  the  minister,  &c.,  had  wrongfully  refused  to  grant  «c 
certificate,  the  rule  being,  that  if  a  person  undertake  for  ^ 
act  of  a  stranger,  that  act  must  be  done  ^. 

Where  by  a  policy  under  seal,  referring  to  certain  piintc 
proposals,  a  fire  office  insured  the  defendant's  premises  m^ 
11th  of  November,  1802,  to  25th  December,  1803,  for  a  on 
tain  premium,  which  was  to  be  paid  yearly  on  each  2odi  «j 
December,  and  the  insurance  was  to  continue  so  long  ts  ts 
insured  should  pay  the  premium  at  the  said  times,  and  4 
office  should  agree  to  accept  it.  By  the  printed  proposals  1 
was  stipulated,  that  the  insured  should  make  all  fiiture  Y^i 


*  Newcastle      Fire      Assurance 
Company  v.   Macmorran,   3  Dow. 

25& 
^  Dobson  0.  Southby,  M*  &  M. 

90. 
'  Friedlander  v.  London  Aiiar- 


anoe  Company,  I  N.  &  M.  31. 

^  Wordey  v.  Wood,  (in  E-JJ 
6T.R.7IO.     2H.  BL67i 
see  Oldman  0.  Bewic^e,  2  H. 
577' n*    AoQtled|re«ifiantlll| 
Bl.  254. 
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oKDts  uinualiy  at  die  offiee,  within  fifteen  days  after  the  day  that  it  may 
Emited  by  the  poUey,  upon  fiorfeiture  of  the  benefit  thereof,  within  a 
od  that  no  insunmce  was  to  take  place  till  the  premium  was  "P^"^^^ 
paid;  and  by  a  subsequent  advertisement  (agreed  to  be  taken  wards,  and 
as  part  of  the  policy)  the  office  engaged  that  all  persons  in-  o^^^as^ 
sored  there,  by  policies  for  a  year  or  more,  had  been  and  been  made 
ihooldbe  considered  as  insured  for  fifteen  days  beyond  the  within  such 
time  of  the  expiration  of  their  policies ;    it  was  held,   not*  ^""^^ 
vithstaoding  this  latter  clause,  (the  insured  having,  before  the 
apntioQ  of  the  year,  had  notice  firom  the  office  to  pay  an 
iooeaed  premium  for  the  year  ensuing,  or  otherwise  they 
ToniiiBoceontinne  the  insurance,  and  the  insured  having  re* 
M  to  pay  such  advanced  premium,)  that  the  office  was  not 
^i^  for  a  loss  which  happened  within  fifteen  days  firom  the 
opiratioD  of  the  year  for  which  the  insurance  was  made; 
though  the  insured,  after  the  loss,  and  before  the  fifteen  days 
apired,  tendered  the  full  premium  which  had  been  demanded; 
fx  the  effect  of  the  whole  contract,  &c.,  taken  together,  was 
Mij  to  give  the  insured  an  option  to  continue  the  insurance  or 
nt,  during  fifteen  days  after  the  expiration  of  the  year,  by 
ftving  the  premium  for  the  year  ensuing,  notwithstanding  any 
■terreoing  loss,  provided  the  office  had  not  before  the  end  of 
^  year  determined  the  option,  by  giving  notice  that  they 
*onld  Qot  renew  the  contract  *. 

^  where  in  a  policy  of  insurance  against  loss  by  fire,  from  half 
^jmto  half  a  year,  the  assured  agreed  to  pay  the  premium  half- 
jearij, »  as  long  as  the  insurers  should  agree  to  accept  the  same," 
*ttUii  fifteen  days  after  the  expiration  of  the  former  half-year; 
ttd  it  was  also  stipulated  that  no  insurance  should  take  place 
9  the  premium  was  actually  paid ;  a  loss  happened  within 
^^^  days  after  the  end  o£  one  half  year,  but  before  the 
rei&iam  for  the  next  was  paid ;  it  was  held,  that  the  insurers 
lere  not  liable,  though  the  assured  tendered  the  premium  be- 
ire  the  end  of  the  fifteen  days,  but  after  the  loss ;  for  the 
))icy  was  at  an  end  after  the  expiration  of  the  half  year ;  and 
!  the  terms  of  the  contract,  the  insurers  had  an  option  to  ac- 

'  Salvia  c.  James,  6  East,  671.      134. 
«  Doe  d.  Pitt  r.  Shewin,  3  Camp. 
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cept  or  refuse  the  premium  afier  that  period,  and  the  insurancQ 
was  DOt  to  take  place  untfl  the  premium  was  actually  paid^ 

Where  there  was  a  condition  in  the  policy  that  the  insurec 
should  forfeit  all  benefit  under  it,  if  there  were  any  fraud  01 
false  swearing  in  the  claim  he  should  make  in  case  of  a  loss 
A  fire  having  ensued,  the  insured  made  an  affidavit  of  th 
damage  to  the  extent  of  1085iL ;  in  an  action  on  the  policy,  tu 
jury  having  found  a  verdict  for  the  insured  with  500^  damage 
only,  the  comrt  granted  a  new  trials 
Redtal  in  a       A  policy  of  insurance  on  a  miU,  millwnght'a  work,  stand 
and  going  gear,  engine-house  and  steam-engine,  recited  '^tkj 
the  aforesaid  buildings  were  brick  built,  warmed  by  steaiD^ 
lighted  by  gas,  and  worked  by  the  steam-engine  above 
tioned,  in  tenure  of  one  firm,  standing  apart  from  all  oi 
mills,  and  worked  by  day  only."     In  an  action  of  covenant  b 
recover  the  amount  of  a  loss  by  fire ;  held,  that  the  recital 
not  mean  that  the  steam-engine  was  not  worked  by  nigbt 
condition  was  indorsed  on  the  policy  avoiding  it,  i£,  af^r 
insurance  was  efiected,  the  risk  should  be  increased  by  d» 
erection  or  alteration  of  any  stove,  or  the  carrying  on  aoj  bi 
zardous  trade,  &c.      The  defendant  pleaded,  that  after  tb 
making  of  the  policy,  the  said  steam-engine  was  worked  b 
night,  and  not  by  day  only,  whereby  the  risk  was  increasd 
held,  that  the  plaintiff  was  entitled  to  judgment,  notwithstandio 
a  verdict  for  the  defendant  on  this  plea,  it  being  bad  in  omitn 
to  state  that  the  engine  was  not  worked  in  the  same  way  beui 
the  time  of  the  effecting  of  the  policy «. 
Constroc-         Where  a  policy  contained  a  condition  "  that  the  mm 
dUk>ns  in^'  should  forfeit  all  right  to  recover  on  it,  unless  the  buildifll 
polidet         insured  were  accurately  described,  and  the  trades  carried  0 
^^  there  specified,  that  they  might  be  classed  at  appropriate  tat 

of  payment ;  and  secondly,  that  if  any  alteration  was  mad?  I 
any  building  insured,  or  if  the  risk  was  increased,  it  should  ■ 
notified  to  the  insurers,  and  allowed  by  indorsement  00  tbi 

*  Tarlton  v.  Staniforth,  6  T.  R.  ^  hery  r.  Baillk,  7  Bis;-  ^ 

605.     As  to  the   oonitraction  of  6  M.  &  P.  208. 

policies,  iee  Andrews  9.  Ellison,  6  *  Whitehead  v.   Price,  1  <^ 

Moore,  199.    Sememe  v.  Olive,  id.  151.    2  C.  M.  &  R.  44?. 
235.  Alehome  v.  SaviUe,  id,  202.  n. 
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po&ej.**   In  an  action  on  the  policy,  it  appeared  that  the  sub- 
ject d  nsannce  was  a  kibi,  which  had  been  never  used  for 
IDT  odier  pmpoae  than  drying  com  and  seed,  until  after  the 
Bsnnaee,  and  that  the  loss  occurred  in  consequence  of  it  being 
lent^  wfthoQt  any  remuneration  to  the  insured,  on  one  occasion, 
ibr  drying  bark,  which  was  a  more  hazardous  use ;  it  also  ap* 
peared  tliat  a  higher  premium  was  exacted  by  insurers  for  a 
bttk  kih  than  for  a  malt  kiln.     It  was  contended,  on  behalf 
of  theJDsiinmce  office,  that  the  policy  was  void  on  two  grounds ; 
first,  kaose  the  kiln  was  described  in  the  policy  as  for  drying 
flm>  viereas  it  was  used  for  drying  hatk^  whereby  the  first 
(mffias  shore  stated,  was  violated;  secondly,  because  there 
nsacbange  made  in  the  business  and  risk  without  notice  to  the 
^^  n  required  by  the  second  condition ;  but  the  court  over- 
nkd  bodi  objectioiis,  and  decided  that  the  insured  was  entitled 
•  recoTer  on  the  policy.    In  answer  to  the  first  objection  the 
mit  laid,  that  the  condition  pointed  to  the  description  of  the 
VRDses  given  at  the  time  of  insuring,  and  that  description  being 
I  Ail  instance  perfectly  correct,  nothing  which  occurred  afVer- 
'^not  even  a  change  of  business,  could  bring  the  case 
ttin  that  condition,  which  was  fully  performed  when  the  risk 
titattadied.     As  to  the  2d  objection,  they  said,  that  the  con- 
ttn  referred  to  pointed  at  an  alteration  of  business,  as  soroe- 
lh| permanent  and  habitual;  and  that  a  single  act  of  bark 
k^^  did  not  amount  to  a  breach  of  that  condition.     That  no 
^iD  the  policy  amounted  to  an  express  warranty  that  no- 
%  but  com  should  even  be  dried  in  the  kiln,  and  there  were 
^6cts  or  rule  of  legal  construction  from  which  an  implied 
vrantj  could  be  raised  *.     So  where  the  premises  insured 
^  described  in  the  policy  as  a  building  "  where  no  fire  was 
pt,  and  no  hazardous  goods  deposited ;"  it  was  held  by  Lord 
*terden^  that  these  words  meant  the  habitual  use  of  fire,  and 
posit  of  hazardous  goods,  and  that  the  insured  was  not  pre- 


Shaw  V.  Bobberdi,  1  N.  &  P»t.     drying  the  bark,  in  the  absence  of 
i   1  W.  W.  &  Dir.  94.    It  wai     frinid,  was  no  defence  to  the  ac 
I  hdd,  in  this  case,  that   the     tion. 
Uligence  of  the  intored  hiaisslf  in 
'^Ol.  II.  M  M 
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whidithe 
infurerii 
not  liable. 


eluded  from  recovering  on  the  policy,  where  the  loss  occurred 
in  consequence  of  making  a  fire  and  bringing  a  tar*banel  oo 
the  premises  to  repair  them  *• 

If  a  person  who  is  not  a  linendraper,  insures  his  '*  slock  in 
trade,  household  furniture,  linen,  wearing  apparel,  and  plate," 
by  a  policy  against  fire,  this  will  not  protect  linendrapery  goodi 
subsequently  purchased  on  speculation ;  and  the  word  '* linen"  id 
the  policymust  be  confined  to  household  linen  byway  of  apparel^. 
Where  an  innkeeper  insured  his  "  interest  in  the  inn  sod 
ofiices,"  it  was  held,  that  on  the  inn  being  burnt,  he  could  not 
recover  against  the  insurer  the  loss  sustained  by  his  hiring  other 
premises  while  his  own  were  being  repaired,  and  by  the  refosal 
of  persons  to  go  to  the  inn  while  under  repair,  the  premises 
having  been  reinstated  by  the  insurers ;  for  though  the  profitt 
of  an  inn  might  be  a  subject  of  insurance,  if  insured  qua  pro- 
fits, they  could  not  be  considered  as  an  incidental  part  of  the 
loss  under  an  insurance  upon  a  house  or  shop  ^ 

A  policy  was  effected  against  **  loss  or  damage  by  fire,"  on 
the  stock  of  a  sugar-house,  the  different  stories  of  which  were 
heated  by  a  chimney  nmning  up  to  the  top.  The  insured 
negligently  lighted  the  fire,  without  opening  the  register  at  the 
top,  by  which  means  the  heat  was  increased  to  such  a  degree 
as  to  spoil  the  sugar,  but  no  ignition  was  produced ;  held,  that 
this  was  not  a  loss  within  the  policy  ^.  The  burning  of  a  house 
by  a  mob ;  held,  not  to  be  within  the  proviso  of  a  policy,  which 
provides  that  the  insurers  shall  not  be  liable  in  case  the  tame 
be  burnt  by  reason  of  any  invasion,  foreign  enemies,  or  any 
military  or  usurped  power  *.  But  where  the  policy  contained 
a  proviso,  that  the  insurers  should  not  be  liable  for  a  loss  oc- 
casioned by  '*  civil  commotion ;"  it  was  held,  that  they  were 


*  l>ob8on  o.  Southby,  M.  &  M. 
90,  anle^  1234. 

*>  Watchom  r.  Langford,  3  Camp. 
422. 

^  In  the  matter  of  Wright  and 
Poole,  1  Ad.  &  EIL  821.  S.  C.  nomin 
re  8un  Fire  Office,  3  N.  &  M.  819. 

'  Austin  r.  Drew,  2  Marah.  130. 


6  Taunt.  436.    4  Camfk.  309. 
*  Drinkwater  o.  London  Aflnuaaoe 

Company,  2  Wils.  363.  Aniosonaee 
company  who  have  paid  a  km  »• 
casioned  by  riot,  may  tne  the  has. 
dred  upon  the  Riot  Act  in  the  namt 
of  the  insured.  Uaioa  v.  Sainabofy 
Jlfanh.79& 
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Botinble  for  lones  sustained  through  the  conduct  of  die  mob 
briog  the  fiols ID  London  in  the  year  1780*. 
Wbere,  in  an  action  againat  an  insuranoe  company  to  recover 
ilontuBlai^  by  fire,  the  defence  was,  that  the  plaintiff  had 
ni^set  ftne  to  the  premises*  and  the  judge  directed  the 
vjt  that  in  oider  to  find  a  verdict  against  the  phuntiffy  they 
k>i]ld  be  satisfied  that  the  crime  imputed  to  him  was  as  fully 
■dtttkfictorfly  proved  as  would  warrant  them  in  finding  him 
S«^os  a  erininal  charge  for  the  same  offence;  held,  that 
ndidinetkm  was  rights 


'  iMfab  ft  KaaoD,  Manh.  793.     612.    1  Bing.  399. 
^  IWtdlti  BflraaoBt,  8  Moore, 
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SECTION  I. 

THE    21    JAC.    I.   C.    16. 

By  the  21  Jac.  I.  c.  16.  sec.  3.  '*  all  actions  of  trespass, 
assault,  battery,  wounding,  imprisonment,  or  any  of  them,  si 
be  commenced  and  sued  within  four  years  next  after  the  at 
of  such  actions  or  suits,  and  not  after ;  and  all  actions  upon 
case  for  words,  within  two  years  next  after  the  words  spokl 
and  not  after ;  and  all  actions  of  trespass,  detinue,  trover, 
replevin  for  goods ;   all  actions  of  account,  and  on  the 
other  than  actions  concerning  trade  between  merchants; 
all  actions  of  debt,  grounded  on  any  lending  or  contracts  r. 
out  specialty ;   and  all  actions  of  debt  for  arrearages  of 
within  six  years  next  after  the  cause  of  such  actions  or  suit, 
not  after." 


SIC  II.J      TO  VHAT  CASSS  TB£   STATHTX    EXTENDS. 


IMl 


By  see.  if**  after  revenal  of  jndgmeBt  for  plaintiff  in  error, 
oranest  of  jodgaumt,  or  reveiM  of  outlawry,  the  plttOtiff,  his 
bdn,  exeentors,  or  adminiacraton  may  commenoe  a  new  action 
withio  a  year/' 

By  sec.  7,  '*  if  any  persona  entitled  to  aae,  be  within  the  age 
of  twenty-ooe  yean  ;  feme  ^avert^  non  eotnpoa  mentis,  impri- 
mwd  or  beyond  seas  at  the  time  the  cause  of  action  accrued, 
they  my  me  within  the  time  limited  after  their  coming  of  age, 
bei&gdiKOTert)  of  sane  memory,  at  large,  or  returned  from  he- 
voad  die  seas,  as  other  persons  having  no  such  impediment 
B^dtt  have  done." 


SECTION  II. 

TO  WHAT   CASES   THE   STATUTE   EXTENDS. 

• 

This  statute  extends  to  all  actions  upon  an  unsealed,  written, 
or  paml  (xmtract  for  the  recovery  of  a  debt  or  damages .  whether 
tbe  claim  be  made  in  a  court  of  law  or  equity  \  It  extends  to 
an  action  on  a  bill  of  exchange  ^ ;  or  by  an  attorney  for  his 
^^-  It  extends  to  defences  of  set-off,  as  well  as  to  actions, 
»^  if  a  debt  barred  by  the  statute  be  set-off,  the  plaintiff  may 
ttply  the  statute  *. 
Tbe  statute  does  not  destroy  the  debt,  it  only  bars  the 
(tiaedy;  therefore  if  the  creditor  possesses  property  of  the 
^^,  on  which  he  has  a  lien,  he  may  enforce  his  lien,  though 
^<ieinand  in  respect  of  which  it  arises  is  barred  by  the  sta- 
1^^  A  debt  barred  by  the  statute  will  not  support  a  com- 
iBi^ioo  of  bankruptcy  ;  nor  can  it  be  proved  under  it '.     But 


*  Bac.  Ab.  LiimtationB  of  ActioDt, 
"'  ^M.  Tiumgh  auumpsit  is  not  - 
'NfinOy  mendoned  in  the  sot, 
)^  it  u  oomprdiended  in  acticm  on 
^<an^  Battley  V.  Fatilkner,  3  B. 
^  A.  394.  9  SaancL  191.  Sven 
^^this  action  be  for  anli^jnid-* 
^  ^mMga,    PIgoit  1^  Rush,  6 

J^&M.37e.  2H. &w. sa 

Henewv.  Aston,  Carth.  3. 

*  OUTer».  Thomas,  3  Lev.  3117. 
*B.N.P.l8a 


*  Higgins  V.  Soott,  2  B.  &  Ad. 
413.  Spears  v.  Hartley,  3  Esp.  81. 
Bnt  it  is  no  bsr  in  case  of  fraud. 
jfer  parte  Botton,  1  Moo.  &  Ayr. 

'  Ejt  parte  Dewdney,  15  Ves. 
479.  Em  parte  Roffey,  2  Rose,  245. 
19  Ves.  468.  Bat  a  pToimssof7 
note  more  than  six  years  old  is  a 
good  petitioning  creditor's  debt,  as 
Bgafnst  a  stranger,  if  the  bankrupt 
doee  not  object  that  it  is  barred  by 


1242 


UMDrATIONS,  8TATUTU  OF. 


[CHAF. 


if  the  six  yean  have  not  elapsed  before  the  juA  was  iasued,  the 
creditor's  daim  is  not  barred ;  Vor  the  statute  does  not  ran  in 
that  case*.  The  king  not  being  named  in  the  slatate^  ia  not 
barred  thereby^. 

The  statute  is  a  good  defence  to  an  action  by  a  landloTd  for 
rent  against  one  who  had  once  been  his  tenant  from  year  to 
year,  but  who  had  not  within  the  last  six  years  occupied  the 
premises,  paid  rent,  or  done  any  act  from  which  a  tenancy  could 
be  inferred,  although  the  tenancy  had  not  been  determined  by  a 
notice  to  quit  «• 


SECTION  UT. 


WHEN   THE   STATUTE   BEGINS  TO  BVN. 


S.  When  any  of  the  partiei  is 

abnwd 1347 

4.  Merahantt' acBDOots • 


PAOE 

1.  In  GMet  of  torto  sad  ood- 

tracta. 
3.  Bills  and  notflt 1S46 

Theitatate  1. — In  cases  of  torts  and  contracts.']  The  statute  be^ns 
^^^^^^^  to  run  from  the  time  that  the  right  of  action  has  accrued  ;  tliat 
18,  from  the  day  on  which  the  plaintiff  might  have  an  action  lor 
the  recovery  of  his  demand,  although  the  plaintiff  may  not 
then  know  that  he  has  a  cause  of  action,  provided  no  fraud  be 
practised  by  the  defendant,  to  prevent  him  from  obtaining 
knowledge  of  his  right  of  action ;  therefore,  it  has  been  held 
tluit  the  statute  was  a  bar  to  an  action  of  trover,  commenced 
more  than  six  years  after  the  conversion,  although  the  plaintiff 
did  not  know  of  the  conversion  until  a  period  within  the  aix 
years*. 

So  in  an  action  of  assumpsit^  for  not  laying  out  the  plaintiflTa 


the  time 
that  the 
came  of 
tion 
crued. 


the  statute.  Swayne  v.  Wallioger, 
2  Stnu  146.  Quantock  v,  Enghuid, 
5  Burr.  S628.  Chappie  v.  Dunstan, 
1  C.  &  J.  1. 

*  Bm  parte  Ross,  3  Olynn  and 
Jam.  461. 

^  Lambert  o.  Taylor,  6  D.  &  R. 
18& 

"  Leigh  V.  Thornton,  1  B.  &  A. 
626.    Hughes  v.  Thomas,  13  East, 


474.    See3&4W.IV.c.87.a.4S, 
post, 

'  Granger  «.  Oeoige,  6  B.  Ac  CL 
149.  But  to  support  a  plea  of  the 
statute  of  limitations,  the  defendsuat 
must  shew  an  aetuai  oonversioa  in 
fact,  or  prove  a  positive  demand 
and  refusal,  tax  years  before  action 
brought.  Philpott  v,  Kelly,  I  Harr. 
&  W.  134.    3  Ad.  &  £1L  166. 
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money  in  an  annuity  on  a  good  and  sufficient  security,  which 
the  defendant  promised  to  do ;  4ield,  tl^t  the  statute  of  limita- 
tions was  a  good  bar  to  the  plaintiff's  recovery,  as  the  promise 
of  the  defendant  was  the  gist  of  the  action,  although  it  was 
commenced  within  the  period  of  six  years  from  the  time  it  was 
discovered  that  the  security  was  invalid,  and  the  defendant 
knew  it  to  be  so  at  the  time  the  annuity  was  granted  \  So 
where  a  declaration  in  assumpsit  against  an  attorney,  assigned 
for  breach  that  he  did  not  make  dib'gent  inquiry  at  the  Bank,  to 
ascertain  whether  stock  was  standing  in  the  names  of  certain 
persons  there  ;  held,  that  the  cause  of  action  arose  on  the  breach 
of  duty  by  the  defendant,  and  Jiot  on  its  discovery  by  the  plain- 
tiff, and  that  the  statute  began  to  run  from  the  time  of  the 
breach  \  So,  in  an  action  on  the  case  for  negligence,  where 
the  declaration  alleged  a  breach  of  duty,  and  a  special  conse- 
quential damage,  it  was  held  that  the  cause  of  action  was  the 
breach  of  duty,  and  not  the  consequential  damage ;  and  that 
the  statute  of  limitations  began  to  run  from  the  time  when  the 
breach  of  duty  was  committed,  and  not  from  the  time  when  the 
consequential  damage  accrued  ^, 

Where  a  client  employs  an  attorney  to  conduct  a  suit,  it  is  an  Attorney's 
entire  contract  to  carry  on  the  suit  to  its  termination,  and  de- 
terminable only  on  reasonable  notice;  and  where  no  such 
notice  has  been  given,  the  statute  of  limitations  is  no  bar  to  that 
part  of  the  demand  which  is  for  business  done  more  than  six 
years  before  the  commencement  of  an  action  by  the  attorney 
for  business  done  in  the  suit,  which  was  not  brought  to  a  ter- 
mination till  within  six  years  of  die  commencement  of  the 
action  ^. 

Where  a  personal  representative  having  found  among  the 
papers  of  the  deceased  a  mortgage  deed,  and  having  assigned  it 
more  than  six  years  before  the  action,  for  the  mortgage  money, 
affirming  and  reciting  in  the  deed  of  assignment,  that  it  was  a 
mortgage  deed,  made  or  mentioned  to  have  been  made  between 

*  Brown  v.    Howard,  4  Moore,  14.     5  B.  &  C.  269. 

506.     2  B.  &  B.  73.  ^  Harris  v.  Osbouni,  2  CSlM, 

^  Short  r.   McCarthy,  3  B.  &  A.  629.     4  Tyr.  445.    See  Rothery  v. 

636b  Munnings,  i  B.  &  Ad.  17* 

'  HoweU  V.  Young,  8  D.  &  R. 
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Action  for 
words. 


Executors 
and  admi- 
nistrators. 


When  a 
right  of  ac« 
tion  ac« 
cruet  in 
contracts. 


the  mortgagor  and  mortgagee  fi>r  that  snm ;  it  waa  held,  that  the 
aaaignee  could  not  recoY,er  back«the  mortgage  moatjp  althoofl) 
it  turned  out  that  die  mortgage  waa  a  fbrgery»  and  that  the  u\ 
signee  did  not  discover  the  forgery  till  within  six  years  he&n 
he  brought  his  action,  it  appearing  that  the  aaaigoor  did  do 
know  it  to  be  a  forgery  *. 

In  an  action  for  words  actionable  in  themaelvea,  the  statui^ 
runs  from  the  time  of  the  speaking,  although  they  have  occt 
sioned  special  damage ;  and  the  action  must  be  brought  witi 
two  years.  Where  special  damage  is  the  gist  of  the  actioD, 
statute  runs  from  the  time  of  the  special  damage  only,  aad 
limitation  is  six  years  ^. 

Where  six  years  had  elapsed  since  the  committing  of  a 
pass«  by  cutting  down  trees,  it  was  held  that  an  acdoa 
not  be  maintained  for  the  produce  of  the  sale  of  the 
within  six  years  ^. 

If  the  six  years  have  not  expired  before  the  death  of  the 
tator  or  intestate,  the  executor  or  administrator  may  sue  st  w 
time  within  a  year  after  his  death ;  but  if  the  six  years  b&i 
expired  before  the  death  of  the  testator,  and  no  action  has 
commenced  by  him,  the  statute  is  a  final  bar,  and  canaot 
avoided  ^,  But  if  an  action  has  been  commenced  by  the  tesa 
tor  or  intestate,  which  is  abated  by  his  death,  the  executor  a 
administrator  shall  have  a  reasonable  time  after  his  death  (sm 
ble  a  year)  to  commence  a  new  action,  and  therein  take  t^ 
case  out  of  the  statute,  though  the  six  years  may  have  eUpw 
before  such  action  has  been  commenced  \ 

In  contracts,  the  cause  of  action  arises  at  the  time  that  da 
contract  is  broken ;  the  statute  therefore  begins  to  run  from  m 
time  of  the  breach  of  the  contract,  and  not  from  the  time  tls 
the  plaintiff  has  sustained  any  damage  therefrom.  Therefor^ 
where  A,  under  a  contract  to  deliver  spring  wheat  to  B.,  b> 
delivered  winter  wheat,  and  B,  having  again  sold  the  same  m 
spring  wheat,  had  in  consequence   been  compelled  to  ^ 


*  Bree  v,  Holheck,  Doug.  664.  474. 

^  Bao.  Ab.  Limitation  of  Actions.  *  Rex  v.  Monall,  6  Pricey  ^ 

(D.)  B.  N.  P.  15a 

'  Hughes  V.  Thomas,  13  East,  *  S.N.  P.  I6l.ii.    Tidd,28. 
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dannges  to  tbe  purdmaer ;  aod  afterwards  B.  brought  aa  ac- 
doD  ^isssmtpni  against  A.  for*hia  breach  of  coatxact,  allegiiig 
as  sfiedd  daraage  the  damages  so  recovered ;  held,  that  although 
such  ipedal  danu^e  had  occurred  withia  six  years  before  the 
wmmencemeni  o£  the  action  by  B,  against  A,g  yet  diat  the  breach 
of  contract  having  occurred  and  become  known  to  B,  more  than 
sx  jean  befiMre  that  period^  the  statute  of  limitations  was  a  bar 
to  the  action*.  Upon  a  promise  of  indemnity  the  statute 
Wgna  to  run  from  the  actual  damnification  ^. 

IDme  A.f  in  consideration  of  BJ%  supplying  C.  with  goods, 
gaaaBtees  to  B.  the  payment^  the  price ;  B.  having  supplied 
C,  vith  goodsy  and  C  having  neglected  to  pay  the  price,  J«,  in 
(wnderatioo  oiBJn  extending  to  C  a  period  of  two  years  and 
iipffaids  A»r  the  Uqnidation  d  his  debt,  agreea  to  reserve  to  B. 
lil  ligbt  and  claim  which  B^  may  now  have  against  him;  A.f  by 
nrtue  of  the  security  previously  entered  into  on  C's  behalf, 
md  (0  be  bound  by  it,  i(  at  the  expiration  of  such  period,  BJ's 
kmad  shall  not  have  been  fully  discharged ;  held,  that  AJs 
labOity  attached  upon  default  made  by  C.  after  the  expiration 
of  two  years  and  a  few  days ;  that  i^.'s  right  of  action  then  ac- 
crued ;  and  that,  therefore,  the  statute  of  limitations  |hen  began 
to  mo  c.     Sq^  where  by  a  local  turnpike  act,  the  trustees  were 
to  pay  first  the  expenses  of  obtaining  the  act,  and  next  the 
opaises  of  erecting  t<^-house8,  &c.,  a  builder  who  brought 
Miction  for  work  and  labour  in  so  doing,  more  than  six  years 
ifler  the  work  done,  but  within  six  years  of  the  time  when 
it  trustees  had  funds  in  hand  by  having  paid  off  the  expenses 
li  the  act ;  it  was  held  that  he  was  too  late,  as  the  action  was 
saintainable  immediately  after  the  work  done,  though  the  ex- 
cutkm  would  have  been  postponed  \ 
Where  goods  were  sold  at  six  months'  credit,  payment  to  be 
ken  made  by  a  bill  at  two  or  three  months ;  held,  that  this  was 
t  effect  a  nine  months*  credit,  and  that  the  statute  did  not 


*  Battley  v.  Faulkner,  3  B.  &  A.  <"  Hdl  v.  Hadley,  4  Nev.  &  M. 
01  516. 

*  Huntley  v.  Sandenon,  1  C  &  '  Emery  «.  Day,  1  C.  M.  &  A. 
1 4$7.  245.     4  Tyr.  69& 
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'  begin  to  nm  mitfl  nine  months  after  the  goods  were  aold*| 
If  goods  be  eoosigned  to  a  factor  for  sale,  an  action  does  nt^ 
lie  against  bim  for  not  accounting  until  after  a  demand  made  (i 
an  account ;  the  statute,  therefore,  does  not  in  such  case  begv 
to  run  untfl  after  demand  is  made  \  If  there  be  a  contract  t 
pay  a  sura  of  money,  or  do  any  act  on  a  contingency,  d 
statute  does  not  b^rin  to  run  until  the  event  has  occurred  ^ 

WliA  the  2. — Bills  and  nolet.]  Where  a  bill  or  note  is  made  payable  ( 
ginstoniii.  ^^™>'^  ^  statute  b^ns  to  run  from  the  date^  for  it  is  pr 
^  '^S^^  ^^^  immediately,  without  an  actual  demand  being  made  K  Ai 
it  makes  no  difference  that  it  is  made  payable  with  interest  *.  B 
if  it  be  made  payable  at  a  certain  period  after  demand,  i 
statute  does  not  begin  to  operate  until  die  note  becomes  it 
As  where  a  note  was  made  payable  two  years  after  demand : 
was  held,  that  the  statute  did  not  begm  to  run  until  two  yean  k 
elapsed  after  a  demand  had  been  made '.  So  if  a  note 
made  payable  after  sight,  the  statute  does  not  begin  to  nm  no 
after  it  has  been  presented  for  payment  «•  So  if  a  biU  be  m 
payable  tweWe  months  after  notice,  the  statute  does  not-bq 
to  run  until  twelve  months  after  notice  has  been  given  K 

Where  the  maker  of  a  promissory  note  deposited  it  «4 
banker,  to  be  delivered  to  the  payee  on  his  producing  ano^ 
note  cancelled ;  it  was  held,  that  the  cause  of  action  to 
payee  accrued  on  his  receiving  the  note  from  the  bankeft 
that  the  statute  began  to  run  from  that  period,  and  not  (ntH 
date  of  the  note  ^  ■! 

As  a  cause  of  action  cannot  be  said  to  exist  unless  there  1^ 


t 


*  Helps  eu  Winterbottom,  2  B.  *  Norum  v.  ESlam,  2  yim 
&  Ad.  431.  DubUanUy  Parke^  J.,  Wds.  461.  1  Mur.  &  Hot.  OM 
who  thought  that  the  statute  began  '  Thorpe  r.  Coombe,  ^^4 
to  run  at  ^expiratioaof  six  months,  34?.  nom  Thorpe  «.  Booc^  1^ 
as  no  bill  was  given.  M.  38&      Witteraheim  r.  C 

^  Topham  o.  Braddick,  1  Taunt.  (Countess  of),  1  H.  BL  631 

572.  '  Homes  v.  Kerriaon,  2  I 

'  ShuUbrdv.  Borough,  Oodb.437.  323. 

Fenton  9.  Emblers,  1  BL  353.  ^  dayton  v.  Gosling,  b  K 

*  Christie  v.  Fonswick,  8.  N.  P.  360. 
136.  '  Savage o.  AldreD,2ScvL 
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penoD  ill  eziiteiiee  capable  of  luiiig;  it  has  been  beld>m  an  ac-  ' 
doo  bjan  administrator  upon  a  bill  of  exdiangey  payable  to  the 
btestite,  bat  accepted  after  his  death,  that  the  statute  did  not 
begio  tomn  nodi  administration  was  granted  *. 

S.— Where  any  of  the  parties  is  abroad.^      By  the  statute  If  the 
of  Jsaes,  if  the  creditor  be  abroad  when  the  cause  of  action  Setodan? 

acones,  the  statute  does  not  begin  to  run  until  after  his  return  be  sbroad 

when  the 
tothaooiintry,  and  if  he  never  comes  into  thb  country,  the  omteof 

ttatatedoes  not  attadi  against  him  or  his  representatiTes^.  !|f^^' 

im  if  be  once  arrive  in  this  country,  or  if  one  of  several  joint  ttstatedeei 

eUaaots,  who  were  resident  abroad  when  the  cause  of  action  ^ rwkvmm 

nwiifbrwards  come  into  England,  or  if  one  of  them  was  in  ^^"K?**" 

N^IaDd  when  the  cause  of  action  arose,  the  sutute  begins  to  ncum. 

no  in  the  former  case  from  the  arrival  of  the  party  in  England, 

id  in  the  latter,  from  the  time  when  the  right  of  action 

i  The  4  &  5  Ann*  c*  16.  s.  19.  contains  similar  provisions 
P^^ng  defendants,  by  enacting,  that  if  at  the  time  the  cause 
faction  accrues  the  defendant  be  beyond  the  seas,  the  plaintiff 
By  bring  his  action  within  six  years  after  the  defendant's 

iDrn. 

A  mere  setting  foot  in  England^  as  by  touching  at  a  port  What  con- 

r<  temporary  purpose,  in  his  passage  from  one  foreign  port  „(„j^  ^ 

»K>tfaer,  is  not  a  return  of  the  defendant  to  this  country  from  this  ooun- 

^nd  the  seas  within  the  meaning  of  the  statute^.    But  if 

e  defendant,  having  arrived  in  this  country,  stops  a  few  days, 

Aat  the  plaintiff  would  have  time  to  serve  him  with  a  writ 

fate  his  departure,  the  statute  begins  to  run  from  the  time  of 

t  arrival,  though  his  return  was  unknown  to  the  plaintiff*. 

Where  a  disability  is  once  removed,  and  the  statute  has 

pin  to  run,  no  subsequent  disability  will  stop  the  running  ^ 


Mumy  V.  the  East  India  Ca  v,  Mendes,  I  Stra.  656L 
L  &  A.  S04.  '  Gregory  0.  Hurrill,  1  Bing.324. 

'  Strithortt  V.  Omne,  3  BL  723.  8  Moore,  189. 
^ik  146.  *  See  Gregory  v.  HurriU,  5  B.  & 

Smith    V.    Hill,   1   Wils.   134.  C  341.     8  D.  &  R.  270. 
rrj  t.   JackiOD,   4  T.  R.  516L         '  Doe  v.  Sheen,  S.  N.  P.  147.  n. 

mnv,  Jaiici,4T.  R.3ia  Gray  Cotterell  v.  Dutton,  4  Taunt.  826. 
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whfBa  the  cante  of  ftctkm  aiose; 

be  m  EaglAiid  when  the  eause  oi 

will  ran  froB  that  period,  tiioogi! 

or  both  of  AcMafljBi  waida  go  abroad,  and  remain  absent* 

Where  the  canae  of  action  aocnied  in  India,  while  both  parti« 

;  it  was  hdd,  that  the  plaintiir,  having  re 

to  thii  eomtrj,  nngfat  ootsnoence  an  action  within  a^ 

after  the  ilfftiiilMira  letnn  to  England,  thoagh  morl 

than  six  jcaia  had  ffU|wrd  in  India  after  the  cause  of  wdim 

had  aiiiid  ^ne»  and  during  the  defendant's  stay  within  thi 

jHindictmo  of  the  oonit  in  that  oonntry  \ 

Wheie  the  tetrator  resided  abrond  at  the  time  the  cause  o 

actMi accined,  and  comiuued  abroad  until  his  death;  itwii 

hdd,  that  his  eawMtw,  who  resided  in  England,  might  be  sa» 

within  six  years  after  taking  out  probate,  for  the  statute  doei 

not  begin  to  ran  until  diere  is  a  complete  cause  of  action,  an 

there  can  be  no  cause  of  action  until  there  be  some  persoi 

within  the  reafan  against  whom  an  action  can  be  brought ;  i 

cause  of  action  is  a  right  to  prosecute  an  action  with  e&ct 

and  there  was  no  person  in  England  after  the  testator's  deatk 

whom  die  plaintiff  could  sue,  until  the  defendant  proved  th 

wiU«. 

When  a  personal  contract,  made  in  a  foreign  countrr,  ■ 

sought  to  be  cnferoed  in  England,  so  much  of  the  law  as  afiecq 

the  merits  and  r^ts  of  the  contract  is  adopted  from  the  ^ 

reign  country,  and  all  that  afiecta  the  remedy  only,  is  taken  had 

our  own  laws  ^.    Therefore  where  an  action  was  brought  hj 

England  on  a  contract  made  in  Scotland,  where  the  limitation  4 

time  for  brii^ing  an  action  on  such  contract  is  forty  years;  it 

was  held,  that  acUo  mm  accmii  n^ru  sex  a$mas  was  a  gooi 

defence  to  the  action,  thou^  forty  years  had  not  elapsed  frcfli| 

the  time  that  the  contract  was  made*. 

Irdbnd  is         Scotland  is  not  considered  as  beyond  the  sea  within  the  matf 
not  beyond 


*  See  the  gmcb  in  note  «,  mOt,  *  Pmr  Tmi^ij  C.  J^  is  Btim»> 
1147.  Steiner,  1  Rodge^  206.  9  Bisf.  X 

^WilliaiDse.  Jones,  13  Eart,  430.  C.  202. 

*  Doui^v.  Fonrert,4Bi]ig.686.  *  British  Linea   Cow  &   Dn» 
1  M.  &  P.  663.  mond,  10  B.  &  G.  903. 
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log  of  cbete  icatates  %  but  Ireland  was  \  And  though  the  3  Um  m 
&  4  W.  IV.  c.  42.  8.  7.  provides,  that  no  part  of  the  United  ]^^,^° 
Kin^m  of  Great  Britain  and  Ireland,  &c.,  shall  be  deemed 
to  be  bejroad  the  seas  within  the  meaning  of  the  statute  of 
Jnet,  it  has  been  decided,  that  this  provision  does  not  ex* 
teDdto4  Aju.  €.  16.  s.  19,  and  therefore  that  Ireland  is  still 
sjto  be^ood  the  seas  within  the  meaning  of  the  latter  ata- 
tittec;  so  that,  if  the  defendant  be  in  Ireland  when  the  right 
of  actJoD  accrues,  the  statute  does  not  begin  to  run  until  after 
lusimral  in  England  ;  but  though  the  plaintiff  be  in  Ireland, 
tiKfiHtiite  begins  to  run  when  cause  of  action  arises. 

%^MtrehafUt*  accounU*']    The  statute  of  James  excepts  Mntiulac- 
''fnch  accounts  as  concern  the  trade  of  merchandise  be-  ^^^ed^ 
tteen  merchant  and  merchant,  their   factors  or   servants."  from  the 
li  b2s  been  decided,  that  this  provision  is  not  coAfined  to  ^^tatute. 
KeouQtt  between  merchants,  in  the  strict  acceptation  of  that 
^  it  extends  to  all  cases  where  there  are  mutual  accounts 
^reciprocal  demands,  but  not  to  cases  where  there  is  only 
I  dasand  on  one  side,  as  in  the  case  of  a  tradesman  and  his 
^oixma  in  the  common  way  of  business  \ 

Formerly,  if  there  was  '*a  mutual  account  of  any  sort 
between  the  plaintiff  and  the  defendant,  for  any  item  of  which 
ftdic  had  been  given  within  six  years»  ikcU  was  such  evidence 
lao  acknowledgment  of  there  being  such  an  open  account 
ctweeo  the  parties,  and  of  a  promise  to  pay  the  balance,  as  to 
pie  it  out  of  the  statute.  In  assumpsit  for  use  and  occupa- 
ioot  the  defendants  pleaded  the  statute  of  limitations  and  a 
K  off;  at  the  trial  it  appeared  that  the  plaintiff's  testator 
t  the  premises  to  the  defendants,  and  that  at  the  time  of  his 
^h,  rent  for  nine  years  and  an  half  was  due,  besides  an  item 
r  20/L  lent  to  the  defendant ;  the  testator  was  indebted  to  the 
Pendant  for  various  articles  supplied  to  him  in  their  trade. 
he  last  half-year's  rent,  and  some  of  the  articles  of  the 

'  Kingo.  Walker,  1  BL  286.  121.      Cotes  v.  Harris,  B.  N.   P. 

^  Aqob.  1  Show.  91.  100.  Waoe0«  Wybiim,M  2Saund. 

*  Une  V.  Bennett,  1  Meeik  &  187,  n.      Per  Tmdal^  C.   J.,   in 

'cb.  71.    1  Ode,  36&  Moote  v.  Strang,  1    Btng.  N.   C 

^  Crandi   v.    Kirkman,    Feake,  441.     1  Hodges,  2S. 
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defendant's  bills  for  g^oods  supplied,  were  within  six  years 
fore  the  writ  was  issued ;  there  never  was  any  settled  account 
between  the  testator  and  the  defendants ;  the  balance  due  to 
the  testator  at  his  death  was  171/. ;  held,  that  the  plaintiff  was 
entitled  to  recover.    "  It  is  clearly  settled,"  said  Lord  Kenyan^ 
that  **  every  new  item  and  credit  in  an  account  given  by  one 
party  to  another,  was  an  admission  of  there  being  some  un- 
settled account  between  them,  the  amount  of  which  was  after- 
wards to  be  ascertained ;  and  any  act  which  the  jury  migbt 
consider  as  an  acknowledgment  of  its  being  an  open  account, 
was  sufficient  to  take  the  case  out  of  the  statute  ^ 
Theromnit       But  now  it  is  not  sufficient  to  bring  a  case  within  the  excep- 
mcnt'^iio-  ^^^  contained  in  this  statute,  that  there  are  cross  demands  be- 
ooontifOra  tween  the  parties,  unless  there  be  a  statement  of  accounts  in 
writing,  or  evidence  of  one  demand  having  been  given  and 
accepted  in  reduction  of  the  other.    Assumpsit  for  work  and 
labour ;  plea  the  statute  of  limitations.     It  appeared  that  the 
plaintiff  occupied  a  house  and  land  under  the  defendant,  at  a 
rent  of  16/.  a  year,  and  that  he  worked  for  the  defendant  for 
twelve  years  at  Iftt,  a  week,  during  which  period  he  received 
no  wages,  nor  paid  any  rent,  there  had  been  no  statement  or 
settlement  of  accounts  between  them ;  held,  that  the  statute 
was  a  bar  to  so  much  of  the  demand  as  had  accrued  six  years 
before  the  action  was  brought.     "  It  would  very  much  diminish 
the  force  of  Lord  Tenterden*s  act,"  said  Parke,  Baron,  **if  such 
a  case  as  this  was  not  within  its  provisions.    Since  that  statute, 
there  must  be  some  acknowledgment  or  promise  in  writing,  or 
a  part  payment,  to  take  a  case  out  of  the  statute  of  limitadons. 
I  do  not  say  a  payment  must  be  in  money ;  there  may  be  a 
contract  to  furnish  labour,  or  supply  goods,  but  a  contract  or 
understanding  must  be  shewn,  that  would  lessen  the  demand  of 
the  other  party  without  using  the  statute  of  set  oflfl     Before 
Lord  Tenterden's  act,  if  a  defendant  had  said,  *  I  have  a  de- 
mand on  you,  but  you  have  a  greater  demand  on  me^*  that 


*  Catling  V.  Skoalding,  6  T.  R.  dealings  between  the  parties, 

189.     2  Saond.  127.  «•     If  goods  Me,  that  the  first  item  oomeB  wUhia 

are  supplied  by  A,  to  B.,  and  five  the  ezoeptien.     Moore  r.  Strong, 

years  afterwards  there  are  mntoal  svpro. 
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irodd  hare  been  snffieient.  An  open  account  is  equivalent  to 
such  a  deduction,  which  is  no  longer  sufficient.  Something 
must  be  proved  amounting  to  payment."  • 


SECTION  TV. 

ATOIDIKG  THB   8TATUTB   BT  I8SUINO  PROCESS. 

Thi  time  of  limitation  is  computed  from  the  period  when  the 
r^bt  of  action  accrued  until  the  cornmencement  of  the  action. 
Fonseriy,  when  writs  hore  teste  of  a  day  before  the  day  of  is- 
niogtbeiD,  the  commepcement  of  the  action  for  the  purpose 
of  saTJng  the  statute,  was  held  to  be  the  issuing  of  the  writ  ^. 
Bat  since  the  uniformity  of  process  act,  the  date  and  teste  of  a 
^t  are  the  same  ;  and  suing  out  the  writ  of  summons  is  the 
commeocement  of  the  action  for  all  purposes  ^.     According  to 
the  old  practice,  it  was  sufficient,  in  order  to  prevent  the  sta- 
tute from  attaching,  to  issue  out  a  writ,  and  get  it  returned  at 
aoT  time  within  the  six  years,  without  serving  it  on  the  defend- 
uit',  and  enter  continuances  at  any  time  down  to  the  writ  on 
wU  the  appearance  was ;  but  this  practice  has  been  abolished 
1>7  the  i  W.  IV.  c.  39.  s.  10>  the  uniformity  of  process  act, 
wbich  provides,  *'  that  no  first  writ  shall  be  available  to  prevent  iMuing  a 
the  operation  of  any  statute  whereby  the  time  for  the  commence-  !J^/i^ 
ment  of  the  action  may  be  limited,  unless  the  defendant  shall  statute. 
be  arrested  thereon  or  served  therewith,  or  proceedings  to  or 
towards  outlawry  shall  be  had  thereupon,  or  unless  such  writ, 
and  every  writ  (if  any)  issued  in  continuation*  of  a  preceding 
^t,  shall  be  returned  non  est  inventus,  and  entered  of  record 
iHthin  one  calendar  month  next  after  the  expiration  thereof, 
deluding  the  day  of  such  expiration,   and  unless  every  writ 
issued  m  continuation  of  a  preceding  writ  shall  be  issued  within 
one  such  calendar  month  after  the  expiration  of  the  preceding 
writ,  and  shall  contain  a  memorandum  indorsed  thereon  or 
subscribed  thereto,  specifying  the  day  of  the  date  of  the  first 

'  WiDiams  v.  Griffith,   1  Oak,  492.    9  DowL  96. 

^   2  C.  M.  &  R.  45.  ^  Taylor  v.  Hipkina,  6  B.  &  A. 

^  Johnson  «.  Smith,  2  Burr.  960.  489.    Harris  r.  Woolford,  6  T.  R. 

*  Alston  A  Underhfll,  1  C.  &  M.  617. 
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writ;  and  return  to  be  made  in  bmilaUe  process  by  the  sher 
or  odier  officer  to  fHiain  tbe  writ  ahaD  be  directedt  or  his  ra 
eessor  in  office,  and,  in  process  not  bailable,  by  the  pbuDtiff 
his  attorney  suing  out  the  same,  as  the  case  may  be."  * 

Where  a  writ  of  summons,  tested  in  time  to  save  the  stau 
of  limitations,  was  resealed  in  consequence  of  an  alterattoa 
the  description  of  the  defendant  and  the  county  in  which 
resided,  and  was  not  served  until  after  the  six  yean  had  e 
pired ;  held,  that  the  resealing  did  not  amount  to  a  re-issui 
of  the  writ,  and  that  it  was  not  necessary  for  the  plaiodff 
shew  when  the  resealing  took  place  \ 
The  writ  Under  this  provision  it  is  not  necessary  to  serve,  or  endc 

t.    .  _.j      vour  to  serve  a  writ  to  avoid  the  effect  of   the  statute 


limitations ;  it  is  sufficient  to  return  it  turn  est  iwentui,  a 
enter  it  of  record,  but  the  expense  of  such  writs  as  are  uno 
cessarily  issued  will  not  be  allowed  to  the  plaintiffs 
Contina-  If  continuances  are  r^pdarly   entered  upon  the  roll,  tl 

court  will  not  look  at  any  thing  in  order  to  contradict  the  roj 
e,  g.p  a  writ  produced  to  shew  that  a  second  writ,  an  aliaty  n 
tested  on  a  day  subsequent  to  the  return  day  of  the  fin 
Where  a  plea  of  the  statute  of  limitations  stated,  thtt 
cause  of  action  did  not  accrue  within  six  years  next  before 
commencement  of  the  suit ;  plaintiff  replied,  that  the  cause 
action  did  accrue  within  six  years,  &c. ;  held,  that  widtfl 
specially  replying  process  issued,  the  plaintiff  might  oo  Q 
above  replication  prove  a  qw)  minus  to  have  issued  within  B 
six  years,  and  produce  the  roll  to  show  the  continuances  rcg 
larly  entered  up  accordingly  ^. 

A  bDl  in  equity,  filed  by  one  creditor  on  behalf  of  hiins| 

and  other  creditors,   will   prevent  the  statute  from  ruui 

against  any  of  the  creditors  who  come  in  under  the  decree'- 

Where  an  action  is  commenced  in   an  inferior  coort  ^ 


*  This  proriaion  appliaa  only  to  SC.&M.408. 
caaea  where  it  ia  aought  to  prevent         *  Williama  a.  Bobcrts,  I  <^' 

the   operation  of  some  atatute   of  &  R.  676.     1  Gale,  56. 
limitationa.    Nichobon  v.  Rowe,  or         *  DickanaaB  Vk  Teagaa,  1 1 

Leaun,  2  &  &  M .  469.     2  DowL  &  R.  241.     4  Tyr.  4001 
206.  *  Sterndde  r.  HankisaBa.  I 

^  Braithwaiteo.Montford(IiordX  383. 
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removed  to  a  superim'  court,  the  time  of  limitation  is  com- 
puted to  the  commencement  of  the  action  in  the  inferior 
court ». 
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SECTION  V. 

WHAT  ACKNOW&EDOMEMT  WILL  OBVIATE  THE  STATUTE* 

We  have  seen  that  the  statute  of  limitations  begina  to  run  from  A  neirpro* 
the  period  when  the  right  of  action  accrued^  and  that  the  remedy  thcrenras 
is  barred  at  the  expiration  of  six  years  from  that  period ;  it  is  <>'  impued, 
observable,  however,  that  in  actions  of  asstm^sit^  a  subsequent  debt,  will 
acknowledgment  of  the  debt,  or  promise  to  pay  it,  whether  ®^™**  ^* 
made  before  or  after  the  expiration  of  the  six  years,  will  give 
the  creditor  a  right  of  suing  for  the  debt  at  any  time  within  six 
years  from  such  new  acknowledgment  or  promise.       But  it 
seems  that  a  new  acknowledgment  or  promise  has  not  the  effect 
of  obviating  the  operation  of  the  statute  in  any  other  case  than 
in  assumpsit,  on  a  guarantee,  or  on  a  simple  contract  debt,  in- 
cluding bills  of  exchange  and  promissory  notes  K    Formerly  it 
was  considered  that  any  acknowledgment  or  admission  of  a  debt 
obviated  the  provisions  of  the  statute,  on  the  grounds  that  the 
statute  was  founded  on  a  presumption  of  payment,  and  that  any 
acknowledgment  which  repelled  that  presumption  was  an  answer 
to  the  statute,  and  in  law  amounted  to  a  promise  to  pay  the  debt, 
or,  in  other  words,  operated  as  a  waiver  of  the  statute,  even  though 
such  acknowledgment  was  accompanied  with  a  refusal  to  pay  ^. 


*  Mathews  v.  Phillips,  2  Salk. 
424.  Ld.  Raym.  663.  Bevin  o. 
Chapman,  1  Sid.  228.  1  Ler.  143. 
Storey  v,  Atkini,  Stra.  719* 

^  Per  Besij  C.  J.,  in  A*C<mrt  o. 
Cross,  3  Bing.  331.  Per  Gateiee, 
J.,  in  Scales  e.  Jacob,  Id,  638.  Per 
Abbaiij  0.  J.,  in  Tanner  v.  Smart,  6 
B.  &  C.  605.  Hurst  v.  Parker,  1 
B.  &  A.  92.  Gibbons  v.  M^Casland, 
1  B,  &  A.  690.  In  Boydell  «. 
Drummond,  2  Camp.  100,  Lord 
EUembvroK^y  C.  J.,  held,  that  'Mf  a 
csaae  of  action,  arising  from  the 
breach  of  a  contract  in  not  doing  an 

VOL.  II. 


act,  (other  than  payment  of  money,) 
at  a  specific  time,  be  once  barred  by 
the  statute  of  limitations,  no  new 
promise  can  have  the  effect  of  re- 
viving it.'*  See  Martin's  Treatise 
on  Lord  Tenterden's  Act,  where 
this  subject  is  very  ably  considered. 
'  The  following  acknowledgments 
were  held  sufficient,  ^^  Prove  your 
debt,  and  Til  pay  you;**  or,  *^I 
am  ready  to  account,  but  nothing 
is  due."  ^'And  even  slighter  acknow- 
ledgments than  these  have  been 
held  to  be  sufficient.**  Per  Lord 
Man^fieUy  C.  J.,  in  Tmeman  o. 

N  N 
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[chap,  xni 


A  promxsef 
to  take  the 
case  out  of 
the  statute, 
most  be 
conform^ 
able  to  one 
of  the 
oounts  in 
thededar- 
ation* 


But  this  doctrine  has  been  long  since  OTemiled,  and  it 
now  clearly  settled,  that  to  take  the  case  out  of  the  statu 
there  must  be  an  express  promise  to  pay,  or  an  acknowled] 
ment  from  which  a  promise  to  pay  can  reasonably  be  inferred ' 
and  if  anything  accompanies  the  acknowledgment  inconsistei 
with  such  promise,  no  proinise  can  be  implied.  The  new  pn 
mise«  whether  express  or  implied,  does  not  operate  by  drawin 
down  the  original  promise  to  the  time  when  the  acknowled^ 
ment  is  made,  in  accordance  with  the  former  doctrine  of  waire 
but  by  conferring  a  new  right  of  action  ;  and  to  render  it  avii 
able,  the  declaration  must  contain  a  count  conformable  to  sue 
promise  ^. 

The  principal  case  on  this  subject  is  Tanner  v.  Smart,  wkr 
all  the  previous  decisions  are  reviewed.  It  was  an  action  o 
assumpsit  on  a  promissory  note ;  to  which  the  defendant  pleadei 
the  statute  of  limitations.  At  the  trial,  the  plaintiff  proved  ai 
acknowledgment  by  the  defendant  within  six  years,  in  tbesi 
words  :— "  I  cannot  pay  the  debt  at  present,  but  I  will  pav ; 
as  soon  as  I  can  ;"  held,  not  suflScient  to  entitle  the  plaintifiuj 
recover  without  proof  of  the  defendant's  ability  to  pay.  Lore 
Tenterden,  C.  J.,  '*  The  question  in  this  case  is  whether  an  ^i 


Fenton,  Cowp.  544.  So  where  the 
defendant,  meeting  the  plaintiff, 
said,  **What  an  extravagant  bill 
you  have  sent  me  ;**  it  was  held  to 
be  an  acknowledgment  that  some 
money  was  due.  Lawrence  v.  Wor- 
rall,  Peake,  93.  So  where  the  de- 
fendant said,  ^^I  do  not  oonsider 
myself  as  owing  Mr.  B.  a  farthing, 
it  being  more  than  six  years  since 
I  contracted.  I  have  had  the  wheat, 
I  acknowledge,  and  I  have  paid  some 
part  of  it,  and  28A  still  remain 
due.**  Bryan  v.  Horseman,  4  East, 
599.  So  where  the  defendant  said, 
that  he  had  been  liable,  but  was 
not  liable  then,  as  the  bill  (for  the 
acceptance  of  which  he  was  sued) 
was  out  of  date ;  that  he  would  not 
pay  it,  it  was  out  of  his  power  to 
pay  it.  Leaper  r.  Tatton,  16  East, 
420.  Douthwaite  v.  Tibbutt,  5  M. 
&  S.  75. 


a   (i 


There  is  scarcely  an  tudmrnm 
which  has  not  in  former  tiowt  bees 
held  sufficient  to  take  a  esse  oat  d 
the  statute.     In  one  case  (IX«tk. 
waite  r.  Tibbutt,  5  M.  &  S.  7^:  it 
has  been  held  sufficient  where  tfar 
defendant  said  he  would  not  par  tk* 
debt.    But  the  tide  of  antfaanir  u 
now  turned,  and  the  courts  re^ 
something  more.    The  wonb  of  d« 
statute  are,  ^ackaowled|pnent  or  pit- 
mise,'  and  it  means  such  an  sckmrr- 
ledgment  of  the  debt  as  wouU  i»i 
the  judgment  to  inler  that  the  ponr 
promised  to  pay  it."    P^  Gififft 
J.,  in  Idnley  v.  Boosor,  1  Bdgn* 
310,  IMS/,  1 266. 

^  Qraen  v.  Crane,  S  U  lUr"- 
1101.    6  Mod.  309.    Sdk.2&  P>^, 
tarn  0.  Foster,  1  B.  &  CS4S. 
neU  V.  Keppdl,  1  N.  R.  SO.  AX^v^ 
V.  GiM,  3  Bing.  3S8.    Tui^ 
Sinart,  6  B.  &  a  603. 
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knowledgment,  which  mplied  that  the  debt  for  which  the  action 
was  brought  had  not  been  paid^  was  an  answer  to  the  statute  of 
limitations."    Having  referred  to  the  old  authorities  in  support 
of  the  doctrine  of  waivery  his  Lordship  proceeded :  ''  If  an  ac- 
knowledgment had  the  effect  which  the  cases  in  the  plaintiff's 
fiivour  attribute  to  it,  one  should  have  expected  that  the  repli- 
cation to  a  plea  of  the  statute  would  have  pleaded  the  acknow- 
ledgment in  terms^  and  relied  upon  it  as  a  bar  to  the  statute ; 
whereas  the  constant  replication,  ever  since  the  statute  to  let  in 
evidence  of  an  acknowledgment,  is  that  the  cause  of  action  ac- 
crued, or  the  defendant  made  the  promises  in  the  declaration, 
within  six  years  ;  and  the  only  principle  upon  which  it  can  be 
held  to  be  an  answer  to  the  statute  is  this,  that  an  acknowledg- 
ment is  evidence  of  a  new  promise,  and  as  such,  constitutes  a 
new  cause  of  action,  and  supports  and  establishes  the  promises 
which  the  declaration  states ;  upon  this  principle,  whenever  the 
acknowledgment  supports  any  of  the  promises  in  the  dedara- 
radon,  the  plaintiff  succeeds ;  where  it  does  not  support  them, 
though  it  may  shew  clearly  that  the  debt  never  has  been  paid^ 
but  is  stiU  a  subsisting  debt,  the  plaintiff  fails."    Having  re- 
ferred to  several  cases  in  support  of  this  position,  his  lordship 
continues : — *^  All  these  cases  proceed  upon  the  principle  that    , 
under  the  ordinary  issue  on  the  statute  of  limitations,  an  ac- 
knowledgment is  only  evidence  of  a  promise  to  pay ;  and  unless 
it  is  conformable  to,  and  maintains  the  promises  in  the  declara- 
tion, though  it  may  shew  to  demonstration  that  the  debt  has 
never  been  paid  and  is  still  subsisting,  it  has  no  effect.    The 
question  then  comes  to  this,  is  there  any  promise  in  this  case 
which  will  support  the  promise  in  the  declaration  ?    The  pro- 
niises  in  the  declaration  are  absolute  and  unconditional  to  pay 
when  thereunto  afVerwards  requested.     The  promise  proved 
here,  was  '  III  pay  as  soon  as  I  can,'  and  there  was  no  evidence 
of  ability  to  pay  so  as  to  raise  that,  which  in  its  terms  was  a 
qualified  promise,  into  one  that  was  absolute  and  unqualified. 
Had  it  been  in  terms  what  it  is  in  substance,  *  prove  that  I  am 
able  to  pay  and  then  I  will  pay,'  it  would  have  been  what  the 
promise  was  taken  to  be  in  Haylin  v.  Hasting  %  a  conditional 


*  Com.  64.    Ld.  Kaym.  389—421.    Salk.  29. 
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promisey  and  when  the  proof  of  ability  should  have  been  giveit, 
but  not  before,  an  absolute  one.  Upon  a  general  acknowledf 
ment,  where  nothing  is  said  to  prevent  it,  a  general  promiiie  to 
pay  may  and  ought  to  be  implied ;  but  where  the  party  guards 
his  acknowledgment  and  accompanies  it  with  an  express  decla- 
ration to  prevent  any  such  implication,  why  should  not  the  nil< 
expressum  facH  cessare  taciturn  apply  ?  "  » 


SECTION  VI. 


», 


U>RD   TENTSEDBN  8   ACT. 

Since,  according  to  the  doctrine  established  by  Tanner  r .  Smin 

the  new  promise  is  the  foundation  of  the  action,  it  follows  tlui 

any  promise  or  acknowledgment  made  after  the  commencemti 

of  the  action  is  no  answer  to  the  plea  of  the  statute  of  liiau 

tions,  though  formerly  it  was  held  otherwise  \     Formerlr. 

verbal  promise  or  acknowledgment  was  sufficient,  but  c<ij 

by  9  Geo.  IV.  c.  14,  (Lord  Tenterden's  Act,)  such  prwa 

must  be  in  writing. 

Nopromiae       Section  1.,  after  reciting  the  provisions  of  21  Jac  I.  c.  1 

1^^      8.  3,  and  of  10  Car.  I.  c,  6,  (the  Irish  Act,)  enacts  *'ilu: 

out  of  the     actions  of  debt  or  upon  the  case,  grounded  upon  any  sinn^ 

ka  it  be  in  contract,  no  acknowledgment  or  promise  by  words  only  iifaj 

^~y»        be  deemed  sufficient  evidence  of  a  new  or  continuing  con: 

tfaa  party  to  whereby  to  take  any  case  out  of  the  operation  of  the  said  er 

ik^^^    ments,  or  either  of  them,  or  to  deprive  any  party  of  the  he. 

thereof,  unless  such  acknowledgment  or  promise  shall  be  irJ 

or  contained  by  or  in  some  writing,  to  be  signed  by  the  pJ 

chargeable  thereby ;  and  that  where  there  shall  be  two  or  m 

joint  contractors,  or  executors,  or  administrators  of  anv  ci 

tractor,   no  such  joint  contractor,  executor,  or  admini^tiil 


*  Tanner  v.  Smart,  6  B.  &  C.  Downes,  2  C  &  M.  4^.    « > 

003.    9  D.  &  R.  &49.    S.  P.  Scales  173. 

o.  Jacob,  3  Bing.  638.    11  Aloore,  ^  See  Yea  «.  Foonker,  i  ^ 

553.    Ayton  v.  Bowers,  12  Moore,  1099.    Tbomtoo  c  tiling '-^^ 

305.     4  Bing.  105.     Oonld  v.  Shir.  B.  &  C.  824. 
ley,  2  M.  &  P.  581.     fidmunds  o. 
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shall  lose  the  benefit  of  the  said  enactments,  or  either  of  them, 
sou  to  be  chargeable  in  respect  or  by  reason  only  of  any  writ- 
ten acknowledgment  or  promise  made  and  signed  by  any  other 
or  others  of  them ;  provided  always^  that  nothing  therein  con-  Not  to  let- 
tained  shall  alter  or  take  away  or  lessen  the  effect  of  any  pay-  ^^^  of  any 
ment  of  principal  or  interest  made  by  any  person  whatever ;  payment. 
provided  also,  that  in  actions  to  he  commenced  against  two  or 
more  such  joint  contractors,  or  executors,  or  administrators,  if 
it  sIbU appear  at  the  trial,  or  otherwise,  that  the  plaintiff,  though 
l»ned  by  either  of  the  said  recited  acts,  or  this  act,  as  to  one 
oriBQreof  such  joint  contractors,  executors  or  administrators, 
»yi  neTertheless  be  entitled  to  recover  against  any  other  or 
odiers  of  the  defendants,  by  virtue  of  a  new  acknowledgment, 
<ff  promise,  or  otherwise,  judgment  may  be  given,  and  costs  al- 
lowed for  the  plaintiff,  as  to  such  defendant  or  defendants 
^nst  whom  he  shall  recover,  and  for  the  other  defendant  or 
kftndants  against  the  plaintiff." 

Section  2,  "  That  if  any  defendant  or  defendants  in  any  action  Plea  in 
on  uj  simple  contract,  shall  plead  any  matter  in  abatement,  to 
^  cfect  that  any  other  person  or  persons  ought  to  be  jointly 
Bed,  and  issue  be  joined  on  such  plea,  and  it  shall  appear  at 
k  trial  that  the  action  could  not,  by  reason  of  the  said  acts, 
r  diis  act,  or  of  either  of  them,  be  maintained  against  the  other 
^n  or  persons  named  in  such  plea,  or  any  of  them,  the  issue 
tt^  on  such  plea  shall  be  found  against  the  party  pleading 
e  same," 

Section  S,  *'  That  no  indorsement  or  memorandum  of  any  Memoraa. 
Ttnent,  written  or  made  afler  the  time  appointed  for  this  act  ,Q^t  on  a 

take  effect,  upon  any  promissory  note,  bill  of  exchange,  or  ^*^  ^  ™*^ 
wr  writing,  by  or  on  the  behalf  of  the  party  to  whom  such 
yiuent  shall  be  made,  shall  be  deemed  sufficient  proof  of  such 
jment,  so  as  to  take  the  case  out  of  the  operation  of  either  of 
e  said  sututes." 

Section  4,  **  That  the  said  recited  acts,  and  this  act  shall  be  Set-off. 
^nied  and  taken  to  apply  to  the  case  of  any  debt  or  simple 
fltract  alleged  by  way  of  set-off  on  the  part  of  any  defendant, 
ter  by  plea,  notice,  or  otherwise." 
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SECTION  VII. 

WHAT   PROMISE   WILL   AVOID   THB    9   GEO.   IT.   C.    14. 

The  only      This  statute  did  not  intend  to  make  any  alterations  in  the  legal 
Lend  Tea-    construction  to  be  put  on  the  acknowledgments  or  promises 
terden't        made  by  defendants,  but  merely  to  require  a  different  mode  of 
nqoire         proof,  substituting  the  certain  evidence  of  a  writing  signed  by 
^^^       the  party  chargeable  instead  of  the  insecure  and  precarious 
mife  should  testimony  to  be  derived  from  the  memory  of  witnesses.      To 
m  wnt-    gjjqyjfg^  therefore,  whether  in  a  given  case  the  written  docu- 
ment amounts  to  an  acknowledgment  or  promise,  is  no  other 
enquiry  than  whether  the  same  words,  if  proved,  before  the  sta- 
tute, to  have  been  spoken  by  the  defendant,  would  have  a  similar 
operation  and  effect  *.     *'  The  object  of  the  statute/'  said  I^rd 
Tenterden,  **  was  to  procure  that  in  writing  for  which  words 
were  previously  sufficient."  ^ 
Coodidonal       The  former  decisions,    therefore,    are  still  applicable,    and 
pniQiue.        ^1^^  written  acknowledgment  must  contain  an  unqualified  ad- 
mission of  the  debt  from  which  a  promise  to  pay  may  be  in- 
ferred,  or  if  qualified  or  conditional,    the    event  on  which 
payment  was  to  be  made  must  be  shewn  to  have  happened. 
As  where  in  an  action  on  a  promissory  note  payable  with  in- 
terest, the  words  in  the  letter  acknowledging  the  debt  were  as 
follows  : — **  I  shall  be  most  happy  to  pay  you  both  interest  and 
principal  as  convenient:"  held,  that  this  was  a  conditional  pro- 
mise, and  that  the  plaintiff  was  bound  to  give  some  evidence 
to  shew  that  the  defendant  was  able  to  pay,  or  that  it  was  con- 
venient for  him  to  do  so®. 

In  a  letter  written  to  the  plaintiff  within  six  years,  the  de- 
fendant says,  "  I  can  never  be  happy  until  I  have  not  only  paid 
you  every  thing,  but  all  to  whom  I  owe  money ;"  and  "  your 
account  is  quite  correct ;  and  oh  I  that  I  were  now  going  to 
enclose  you  the  amount  of  it  :**  held,  that  this  was  evidence  to 


*  Per  Tindal^  C.  J.,  in  Haydon  &  P.  46.    1  M.  &  Rob.  141. 
V.  Williams,  7  Bing.  106.    4  M .  &         *  Edmunds  o.  Downes,  2  C.  &  tf . 

P.  818  459. 

^  In  Dickinson  r.  Hatfield,  5  C. 
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go  to  the  jury  of  an  acknowledgment,  taking  the  case  out  of  the 
statute  ;  and  that  such  promise,  accompanied  by  this  expression 
— "  It  is  impossible  to  state  to  you  what  will  be  done  in  my  a^airs 
at  present ;  it  is  difficult  to  know  what  will  be  best,  but,  imme- 
diately it  is  settled,  you  shall  be  informed ;"  was  an  absolute 
unconditional  promise,  and  not  a  qualified  or  conditional  pro- 
mise ». 

Defendant  having  accompanied  an  acknowledgment  of  debt 
with  an  assertion  that  he  should  have  nothing  to  do  with  the 
claim  ;  that  he  wished  the  claimant  would  make  him  a  bank- 
rupt, and  that  he  would  rather  go  to  gaol  than  pay  the  claimant; 
held,  that  it  was  properly  left  to  a  jury  to  consider  whether  the 
acknowledgment  was  one  from  which  a  promise  to  pay  could  be 
implied  ^. 

Where,  in  an  action  on  a  promissory  note,  the  defendant 
pleaded  the  statute,  and  the  plaintiff  gave  in  evidence,  as  proof 
of  acknowledgment  within  six  years,  a  letter  from  the  defendant 
to  him,  stating  that  "  business  called  him  to  Z.,  but  should  he 
be  fortunate  in  his  adventures,  the  plaintiff  might  depend  on 
seeing  him  at  R. ;  otherwise,  that  he  must  arrange  matters  with 
the  plaintiff  as  circumstances  would  permit ;"  and  the  defendant 
did  not  show  that  there  were  any  other  matters  besides  the 
promissory  note  to  which  this  letter  could  refer ;  held,  that  it 
was  properly  left  to  the  jury  to  decide  whether  such  letter  re- 
ferred to  the  matter  of  the  note,  and  was  a  sufficient  acknow- 
ledgment to  take  the  case  out  of  the  statute ;  and  the  jury 
having  found  in  the  affirmative ;  held,  that  their  verdict  was 
conclusive  ^, 

In  assumpsit  for  goods  sold  and  delivered,  the  defendant 
pleaded  the  statute  of  limitations,  in  answer  to  which  a  letter 
was  produced,  addressed  by  the  defendant  to  the  plaintiff's  at- 
torney, as  follows :  '*  I  this  day  received  yours  respecting  T, 
C.*8  (the  plaintiff's)  demand ;  it  is  not  a  just  one.  I  am  ready 
to  settle  the  account  whenever  T,  C.  (the  plaintiff)  thinks 
proper  to  meet  me  on  the  business.     I  am  not  in  his  debt  90/. 

*  Dodaon  o.  31  ackey,  4  N.  &  M.  ^  Linley  o.  Bonaor,  2  Bing.  N.  C. 

327*      Ayton  v.  Bowers,  vel  Bolt,  241.     1  Hodges,  305. 

4  Bing.  105.  12  Moore,  105.   Scales  '  Frost  v,  Bengougb,  *  8  Moore, 

0.  Jacob,  3  Bing.  638.  180.     1  Bing.  266. 
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nor  anything  like  it.  I  shall  be  happy  to  settle  the  differena 
by  his  meeting  me  in  London,  or  at  my  house.  I  shall  wtiii 
Mr.  C  (the  plaintiff)  on  the  subject  ;*'  held*  sufficient  to  uk< 
the  case  out  of  the  statute  K 

Where,  in  answer  to  a  plea  of  the  statute  of  limititioDi 
letters  from  the  defendant  were  produced,  containing  die  fol 
lowing  observations :  **  Plaintiff's  daim,  with  that  of  otber^ 
shall  receive  that  attention  that,  as  an  honourable  man,  I  coo 
sider  them  to  deserve,  and  it  is  my  intention  to  pay  them,  In 
I  must  be  allowed  time  to  arrange  my  affairs.  If  I  am  prt| 
ceeded  against,  any  exertion  of  mine  will  be  rendered  abordve.' 
"  I  am  ready  and  willing  to  do  anything  and  everything  u 
satisfy  Mr.  F.  and  all  my  creditors  ;  and  my  only  r^et  is  tiia 
by  the  way  my  father  has  left  me  I  am  totally  unable  to  ^ 
more  than  give  up  (which  I  do  by  deed)  almost  the  whole  o 
my  income  to  my  creditors,  &c. ;  and  if  I  am  put  in  prison,  do 
one  penny  will  my  creditors  ever  receive;  if  my  person  bUil 
hold  of  I  never  will  put  in  bail,  but  surrender :"  the  court  belij 
that  these  letters  did  not  import  such  a  direct  and  unquaiififl 
acknowledgment  of  a  debt  as  would  authorise  the  court  t 
imply  a  promise  to  pay ;  they  imported  no  more  than  an  o& 
on  the  part  of  the  defendant  to  surrender  his  income  witfa| 
view  to  an  arrangement  with  his  creditors,  provided  he  sbodf 
be  allowed  time  to  arrange  his  affairs  ^. 

Where>  in  an  action  on  a  biU  of  exchange,  in  answer  toapli 
of  the  statute  of  limitations,  the  plaintiff  put  in  a  letter  fn* 
the  defendant  in  which  he  promised  to  pay  the  balance  ds 
from  him  to  the  plaintiff,  but  did  not  specify  any  particvli 
amount.  Lord  TaUerden  said,  that  "  the  letter  produced  «a 
evidence  of  a  new  or  continuing  contract  at  the  time  of  its  dan 
The  act  did  not  require  the  amount  of  the  debt  to  be  sped&di 
before  it  passed,  a  verbal  promise  to  pay  the  balance  vow 
have  entitled  the  plaintiff  to  recover ;  a  similar  promi^  i 
writing  will  have  the  same  efllect  since."  But  he  could  <ia|i 
recover  nominal  damages  ;  the  promise  was  only  to  pay  i  ^ 


'  CoDedge  o.  Home,  or  Home,  10     4  M.  &  P.  1.    BrigsttM^  «.  2)^ 
Moore,  431.    SBing.  119.  1  a  &  M.  483. 

^  Feam  o.  Lewis,  6  Bing.  349l 
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hnoe,  and  there  was  no  evidence  to  shew  what  the   balance 

was*. 

Where  the  delendant,  by  a  deed  reciting  chat  he  was  indebted 
to  the  p^'s/j^and  others,  assigned  his  property  to  the  plaindff, 
in  trust  to  pay  all  snch  creditors  as  should  sign  the  schedule  of 
debts  annexed ;  provided,  that  if  all  did  not  sign,  the  deed 
ihodd  be  roid ;  the  plaintiff  never  signed,  nor  was  the  amount 
of  ios  deht  stated ;  held,  not  a  sufficient  acknowledgment  to 
take  dw  plaintiff's  debt  out  of  the  statute,  although  it  was  orally 
admmcd  that  he  had  but  oae  debt  \ 

Wkre  a  local  turnpike  act  provided  that  all  orders  of  the 
trustees  should  be  entered  in  a  book  kept  for  that  purpose,  an 
(xder  by  them  to  pay  a  bill  is  not  an  act  done  so  as  take  a  debt 
oet  of  the  statute  ^ 

Tbe  following  acknowledgments  have  been  held  sufficient  to 
oi)riate  the  statute. 

"I  b(^  to  say,  I  cannot  comply  with  your  request.   The  best 

>>y  for  you  would  be  to  send  me  the  bill  you  hold,  and  draw 

«K»ber  for  the  balance  of  your  money,  501.  9s.  9d."  <^    <*  By  the 

fl^  of  next  month  I  shall  have  my  bankers'  account  here,  and  I 

M  remit  the  sum  due  to  you  in  a  draft  on  them."  ®     An 

Btry  in  a  bankrupt's  examination  of  a  certain  sum  being  due 

^  ^'i  is  evidence  of  an  account  stated  between  them,  which 

I  a  sufficient  acknowledgment  to  take  the  case  out  of  the 

httQte'. 

Where  the  defendant  promised  in  writing  to  pay  At«propor<son  of  If  there  be 

fomt  debt,  which  was  more  than  six  years  old ;  it  was  held  suffi-  promise  ^ 

tBtt  to  take  the  case  out  of  the  statute,  though  the  amount  was  not  P^T  ^  ^^ 
....  the  smount 

Kcified  in  the  promise ;  it  was  also  held,  that  the  plaintiff  might  may  be 

ove  the  amount  by  extrinsic  evidence.      •*  Suppose,"  said  ^"^Tl^^ 

lyfey,  B.^  '*  a  debt  exists  of  a  considerable  standing,  and  sup-  deoce. 

ie  the  defendant  to  write,  *  I  do  not  know  the  amount,  as  we 

ive  had  no  settlement ;  nothing  however  has  been  paid,  but  if 


'  Diddnaoii  o.  Hatfield,  1  M.  A;  *  Dabba  o.  Humphries,  10  Bing. 

^  141.    5  C.  &  P.  46.  446. 

^  Kennett  «.  Milbank,  8  Bing.  *  Lang  i;.  Mackenzie,  4  C.  &  P. 

I    I  M.  &  Scott,  102.  463. 

'  Emery  0.  Bay,  1  C  M.  &  R.  '  Eicke  v,  Noakes,  1  M.  &  Bob. 

^  9ate,  1245.  369. 
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you  will  ascertain  what  the  amount  is,  I  will  pay  you.*  I  tbiok 
there  is  nothing  in  the  statute  to  present  evidence  being  given  to 
prove  such  amount."  *  So,  where  after  some  correspoodeiice  be- 
tween the  plaintiff  and  the  defendant  respecting  a  debt  wbieh  tk 
defendant  owed  to  the  plaintiff,  the  defendant  wrote  the  folk  ' 
letter :  *'  I  am  in  receipt  of  yours,  of  the  2d,  I  do  wish  I  co 
comply  with  your  request,  for  really  I  am,  and  have  been  Ten 
wretched  on  account  of  the  amount  not  having  been  paid.  I 
there  is  a  prospect  of  an  abundant  harvest,  which  surely  must  tun 
into  a  goodly  sum,  and  very  considerably  reduce  the  accoimt 
at  all  events,  if  it  does  not,  the  concern  must  be  broken  up, 
meet  it  at  last."  The  letter  concluded  thus,  "  my  hope  is, 
out  of  the  present  harvest  you  will  be  paid ;  '*  held,  a  so 
acknowledgment  to  take  the  case  out  of  the  statute,  and 
as  there  was  a  binding  promise  to  pay  a  debt,  it  was 
terial  that  the  amount  of  the  iiebt  was  not  stated,  as  the  case 
Lechmere  o.  Fletcher  was  an  authority  to  shew  that  the  amoint 
may  be  proved  by  parol  evidence  ^.  So,  where  in  an  action  o( 
a  promissory  note,  the  evidence  given  to  rebut  a  plea  of  lb 
statute  of  limitations  was,  that  the  plaintiff's  son  went  to  t!i 
defendant's  house,  and  said  his  father  had  sent  him  for  a  pooo^ 
which  the  defendant  paid  him :  saying,  **  this  puts  £.  {^ 
plaintiff)  and  me  straight  for  the  last  year's  interest,  all  bs 
18«.  I  will  come  next  week  and  pay  that,  and  get  a  receipt;' 
held  sufficient,  for  as  there  was  no  evidence  of  the  existence  ^ 
any  other  debt,  the  jury  were  warranted  in  referring  these  e» 
pressions  to  the  demand  in  question  ^. 

But  the  following  acknowledgment  in  a  letter  from  the 
fendant  to  the  plaintiff  has  been  held  insuflkient.  "  I 
hitherto  deferred  writing  to  you  regarding  your  demand  o 
me,  in  consequence  of  some  family  arrangements,  th 
which  I  should  be  enabled  to  discharge  your  account.  I 
to  inform  you  that  funds  have  been  appointed  for  that  porpoMi 
of  which  An  is  trustee,  to  whom  I  have  given  m  statement  «i 
your  account.     Some  time  must  elapse  before  payment,  bot  I 


*  Lechmere  r.  Fletcher,  1  C.  &     883. 
M.  623.  «  Etuis  «.  Darici,  S  H.  ^  ^< 

>»  Birdo.  Oammoii,3Bixig.N.C.      15.    4  Ad.  &  £11840. 
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hare  A*s  authority  to  refer  you  to  him  for  further  infonnation ;  *' 
bdd  uHufficienl,  because  the  statute  requires  that  the  acknow- 
ledgmeat  or  promise  shall  be  in  writing,  to  be  signed  by  the 
party  ckargeahle  thereby  ;  it  was  clear  that  in  this  case  the  de^ 
feiidant  did  not  mean  to  render  himself  personally  chargeable, 
he  only  referred  to  another,  by  whom  the  debt  was  to  be  paid  *. 
Soi  where  the  plaintiff,  having  lent  the  defendant  a  sum  of 
mooey,  took  from  him  the  following  memorandum  :^* 

•  1 0  U  100/.— C.  R.     30th  July,  1821." 

"Aflgnst  17th,  received  50U. C.  it." 
T&e  hit  item  alone  was  mfra  sex  annot :  held,  that  it  did  not 
iiaomi  to  an  acknowledgment  of  the  existence  of  the  prior 
deht,  80  as  to  take  it  out  of  the  statute  \  So,  where  a  letter 
ID  answer  to  an  application  for  the  debt,  stated,  ^  I  will  see 
Dn  or  write  to  him,  I  have  no  doubt  he  has  paid  it ;  if  by 
dance  be  has  not  paid  it,  it  is  very  fit  it  should  be ; "  held 
insaffident^ 

^ihere  ^.  and  B,^  being  joint  owners  bf  a  ship,  were  indebted  Qumn^ 
to  C.  for  repairs,  and  in  1819  j9.  became  a  bankrupt ;  in  1822,  drawinff  a 

^'  gire  a  bill  on  a  third  party  to  C,  payable  in  two  months,  on  ^^  ^  ^'' 

diang6  lor 
ftconnt  of  the  sums  due  to  him  for  the  repairs ;  which  bill,  it  p^rt  of  a 

v»  agreed,  should,  between  C.  and  the  third  party,  who  ac-  J^rtL^*"* 

opted  it,  not  be  paid  until  the  happening  of  a  certain  event,  implies  a 

Ib  18^27  the  bill  was  paid,  and  in  1890  C.  brought  an  action  ^^^^^ 

^ost  A.  for  the  balance  due  on  account  of  the  repairs,  after  on^nal 

UTing  given  credit  for  the  amount  of  the  bill,  and  other  pay- 

BKQts ;  A,  pleaded  the  statute  of  limitotions.    On  behalf  of  the  If  H  does, 

(ihintiff,  it  was  contended  that  the  payment  of  the  bill  in  1827,  endenoe  of 

»wtt  equivalent  to  part  payment  of  the  principal  by  A.f  at  that  ■  P""2f* 

Period,  as  the  acceptor  should  be  considered  as  his  agent  for  bill  was 

thu  purpose ;  and  therefore  that  it  operated  as  a  promise  made  ^iJ^jt"^ 

hy^l.  in  1827,  to  pay  the  remainder  of  the  debt,  which  was  was  paid. 

efficient  to  take  it  out  of  the  statute.     Lord  Tenterden^  C.  J., 

*  Suppose  the  drawing  of  the  bill  taken  by  itself  to  be  evidence 

^  an  acknowledgment  of  a  debt  due  on  account  of  the  original 


*  Whippy  t.  Hillary,  3  B.  &  Ad.      48?.    3  &  &  P.  296. 
>B9.  «  Poynder  o.  Bluck,  5  Dowl.  570. 

'  Robam  r.  BobarU,  1  M.  &  P.      1  W.  W.  &  Dav.  191. 
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demand  for  which  the  bill  was  ^ven,  and  the  action  brought, 
which  may  be  very  questumablef  still  the  drawing  was  only  evi- 
dence of  a  promise  at  the  time  when  the  bill  was  giveni  not  at 
a  subsequent  time.  The  bill  mi^t  be  an  authority  to  the 
agent  to  pay  at  another  timey  but  no  promise  by  the  priDcipd 
at  such  time."  PaUUon^  J.,  thought  the  giving  of  the  bill  wk 
not  evidence  to  support  the  original  demand*. 
Aooomit  But  where  the  plaintiff  sold  a  library  of  books  for  the  de 

fendant,  some  of  which  were  returned  by  the  purchasers  as  in 
perfect ;  and  the  defendant  wrote  the  following  letter  to  ik 
pkintiff.  "I  received  the  imperfect  books,  which  togetbe 
with  cash  overpaid,  on  the  settlement  of  your  account,  amount 
to  80/.  7t.,  which  I  will  pay  you  within  two  years  irom  tiu 
date,  18th  December,  1827 ; "  held,  that  this  letter  waaeTideoe 
of  an  account  stated  two  years  after  the  date  thereof;  and  tn 
the  plaintiff  might  recover  that  sum  in  an  action  commence 
within  six  years  from  December,  1829**. 

Where  an  administratrix  sued  for  a  debt  due  to  her  husi 
,  and  the  statute  of  limitations  was  pleaded ;  it  appeared  that 
cause  of  action  arose  more  than  six  years  before  the  conimei 
ment  of  the  action,  but  that  within  six  years  the  defendant 
the  plaintiff's  agent  had  gone  over  the  items  of  the  account 
struck  a  balance,  which  the  defendant  promised  verbally 
pay ;  held,  that  the  plaintiff  was  entitled  to  recover  upon 
count  on  an  account  stated,  as  she  did  not  go  upon  the  ori^ 
debt  at  all.  "  I  take  the  statute  9  Geo.  IV.  c.  14.  to  applj 
said  Faughan^  B.,  "  where  you  go  for  the  original  debt,  a 
then  give  some  evidence  of  an  acknowledgment  to  rebut  fl 
presumption  raised  by  the  statute,  that  the  debt  has  been  saa 
fied."« 


■  —    < 


*  Oowaa  V.  Forster,  3  B.  &  Act  stamped,  would  be  a  rtJ&d  ju^ 

6O7.  aory  note. 

^  Wheatley  0.  Williams,  1  Mees.  «  SmiUi  o.   Forty,  4  C  &  i 

&  Wels.  633.    The  court  said  in  126. 
thia  case,  that  the  letter,  if  duly 


"szc.  vni.] 
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SECTION  VIII. 


PART   PAYMENT   ON   ACCOUNT. 


The  9  Geo.  IV.  c.  14.  8. 1.  provides  **  that  nothing  therein  con* 
tained  shall  alter  or  take  away,  or  lessen  the  effect  of  any 
payment  of  principal  or  interest  made  by  any  person  what- 


soever. 


ft 


Before  the  passing  of  this  act,  payment  of  the  interest,  or  Part  ptnr- 
part  payment  of  the  principal  %  took  the  debt  out  of  the  sta-  ^^^^^  ^  ^ 
tutc,  "  because  it  was  evidence  of  a  fresh  promise ;"  *  and  this  ^  pmua- 
atatute  has  made  no  alteration  in  that  respect.     Therefore  pay*  avoid  the 
ment  made  within  six  years,  of  interest  which  had  become  due  '^^^ 
on  a  note  more  than  six  years  old,  has  been  held  sufficient  to 
take  the  case  out  of  the  statute  °. 

But  the  payment  must  be  proved  by  some  person  who  wit-  Proof  of 
nessed  it,  or  by  the  defendant's  admission  in  writing ;  for  proof  P^^™^ 
of  his  verbal  acknowledgment  of  payment  or  part-payment, 
will  not  be  sufficient  ^.  If,  however,  the  payment  of  a  sum  of 
money  is  proved  as  a  fact,  and  not  by  a  mere  admission,  its 
appropriation  to  a  particular  account,  whether  in  respect  of 
principal  or  interest,  may  be  shewn  by  declarations  of  the  party 
making  the  payment,  and  such  declarations  need  not  have  been 
at  the  time  of  such  payment «.    The  mere  fact  of  the  payment 


a   (( 


The  meaning  of  part  payment 
of  the  principal  is  not  the  naked 
fact  of  payment  of  a  sum  of  money, 
bot  of  payment  of  a  smaller  on  ac- 
ooant  of  a  greater  sum  due  from  the 
person  making  the  payment  to  him 
to  whom  it  is  made;  which  part 
payment  implies  an  admission  of 
such  greater  sum  being  then  due, 
and  a  promise  to  pay  it ;  and  the 
reason  why  the  effect  of  such  pay- 
ment is  not  lessened  by  the  act  is, 
that  it  is  not  a  mere  acknowledg- 
ment by  words,  but  it  is  coupled 
with  a  fact.  The  same  obseryation 
applies  to  interest.**  Per  Parke,  B., 
in  Waters  v.  Tompkins,  n^fra» 

^  Per  Parke^  J.,  in   Qowan  o. 
Forster,  3  B.  &  Ad.  61 1. 


'  Bealey  o.  Oreenslade,  2  C.  &  J. 
61.  2  Tyr.  121.  But  payment  on 
account  of  principal  does  not  admit 
interest,  unless  the  latter  be  shewn 
to  have  composed  part  of  the  daim, 
and  to  be  connected  therewith.  Coll- 
yer  e.  WUloch,  4  Bing.  313. 

*  Willis  r.  Newham,  3  Y.  &  J. 
618.  But  if  part  payment  or  pay- 
ment of  interest  is  proved  by  any 
legal  mode,  and  not  by  admission 
only,  this  case  is  not  authority  that 
such  proof  is  not  sufficient.  Per 
Parke,  B.,  in  Waters  v.  Tompkins, 
infra. 

*  Waters  v.  Tompkins,  1  Tyr.  & 
O.  137.  2  C.  M.  &  R.  723.  1  Gale, 
323. 
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of  a  sum  of  money  by  the  defendant  to  plaintiff,  is  not  e!ioiigh| 

to  take  a  case  out  of  the  statute,  without  some  evidenoe  to 

satisfy  a  jury,  first,  that  it  was  a  payment  of  a  debt,  and  nexij 

that  it  was  not  the  discharge  of  a  balance  due,  but  a  paymeoi 

intended  to  be  applied  to  the  part  discharge  of  the  particnlai 

debt*.     In  order  to  take  a  case  out  of  the  statute,  a  psymeni 

of  12«.  as  interest  money,  was  proved;  held,  that  this  did  doI 

justify  a  verdict  finding  a  debt  for  ISL  lOt.  ^ 

^^  P*7-  The  payment  must  be  made  by  the  defendant,  or  by  um 

be  made  by  person  acting  under  his  authority.     The  statute  does  not  ei 

th«  defoid.  ^jjj  iQ  ^  payment  made  by  a  mere  stranger;  for  if  it  did^  i 

bifl  suthor-    would  be  very  easy,  in  every  instance,  to  deprive  the  defeodiB 

^^'  of  the  benefit  of  it^.    Therefore,  where  the  defendant  ban 

entered  into  a  composition  with  aU  his  creditors  except  the 

tiff,  employed  one  F,  to  tender  to  the  plaintiff  a  certain  sum,  iJ 

satisfaction  of  his  demand ;   and  the  plaintiff  having  refbseJ 

to  take  the  sum  on  the  terms  proposed,  F.  gave  it  to  him  i< 

part  payment  of  the  debt,  of  which  the  defendant  disapproreii 

held  not  sufficient  to  take  the  case  out  of  the  statute ;  for  a 

jP.  was  not  authorized  to  make  such  payment,  he  acted  mere 

as  a  stranger  ^. 

Payment  of  money  into  court  generally,  upon  a  count  f< 
goods  sold  and  delivered,  does  not  deprive  the  defendant  of 
benefit  of  the  statute,  as  to  the  residue  of  the  plaintiif'i 
demand  *. 


SECTION  IX. 

PAYMENT   BY   ONE   OF   SEVERAL   JOINT  DEBTOHS. 


Payment  Previous  to  Lord  Tenterden's  act,  an  acknowledgment  or  prmM 

■ermd  made  by  one  of  several  joint  debtors  or  contractors,  took  tk 

joint  ca^e  out  of  the  statute  as  to  all.     But  by  this  statute  it  is  pt^ 
dabtoiswill  ^  ^ 


avoid  the 
statute  as 


toalL  *  Tippetts  v.  Heane,  1  C.  M.  &  Bontor,2Bing;N.C.241.  1  Hoii^ 

]tS62.    4Tyr.  778.  309. 

^  Leewn  «.  Smith,  4  Nev.  &  M.         *  i«L 
304.  *  Long  0.  Orerille,  3  &  A  C  )• 

*  Per  Tindaij  C.  J.,  in  Linley  r.  4  D.  &  R.  638. 
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tided,  that  no  written  acknowledgment  or  promise  made  by  one 
9t  more  joint  contractors,  shall  bind  any  of  the  other  joint 
contractors.  But  as  the  effect  of  payment  continues  to  be  the 
Bme  u  it  had  been  before  the  statute  came  into  operation, 
ptfment  of  interest  by  one  of  two  or  more  joint  debtors,  takes 
the  case  out  of  the  statute  as  against  all.  The  leading  case  on 
this  subject  is  Whitcomb  v.  Whiting  %  which  was  an  action 
upofl  a  joint  and  several  promissory  note,  made  by  the  defend- 
ant and  several  others.  The  statute  of  limitations  having 
Weo  ^aded,  the  plaintiff,  as  an  answer  to  the  plea,  proved  at 
tlK  did,  payment  of  interest,  and  part  payment  of  the  prin- 
cfpsi  by  one  of  the  other  parties  to  the  note,  within  six  years ; 
yd,  sufficient  to  take  the  case  out  of  the  statute ;  Lord  Mans' 
^  C.  J.,  observing,  that  payment  by  one  was  payment  by  . 
iS,  tbe  (»ie  acting  virtually  as  agent  for  the  rest ;  and  that  the 
tpam  amounted  to  an  admission,  from  whence  the  law  would 
ae  a  promise  \  The  propriety  of  this  decision  was  ques- 
^flsed  by  the  court  in  a  subsequent  case  ° ;  but  it  was  fully 
vtaioed  and  acted  upon  in  the  following  case,  and  is  recog- 
mi  u  established  authority  at  this  day.  This  was  an 
^0  by  the  payee  upon  the  joint  and  several  promissory 
Me  of  ^.  and  B.,  against  the  administralrix  of  S.  To 
fi^UpIea  of  the  statute  of  limitations,  the  plaintiff  proved 
pBjment  of  interest,  and  part  of  the  principal  by  B, 
&in  six  years,  and  in  the  lifetime  of  S,  the  deceased ;  held, 
Bcient  to  take  the  case  out  of  the  statute.  Lord  Tenterden, 
J*,  said,  that  a  part  payment  by  one  was  an  admission  by 
ib  that  the  note  was  unsatisfied,  and  that  it  operated  as  a 
nrise  by  both  to  pay  according  to  the  nature  of  the  instru- 
nt,  and,  consequently,  as  a  promise  by  the  defendant's  intes- 
^  to  pay  on  bis  several  promissory  note.  "  I  think,"  said 
^,  J.,  "  that  the  part  payment  by  one  operates  in  point  of 
il  effect  as  a  new  promise  by  aU  and  each  of  the  promisers 
ay,  according  to  the  nature  of  the  instrument."  "  Whitcomb 
^biting,  and  Jackson  v.  Fairbank,"  ^  said  Holroyd,  J.,  "  are  in 

I>oag.  652.  *  Atkins  o.  Tredgold,  2  B.  &  C. 

Whhoomb  v.  Whiting,  Doug.     23. 

*  Pott,  1268. 


poihty  and  must  govern  the  present  cHist.  ^  iwtet  to  ta 
that  where  two  persons  joifttly'  and  severifliy  prqute  to  p 
one  and  the  same  sum  of  money,  each  of  themmdcet  the  ofli 
Ids  agenty  ibr  the  pnipose'of  tnakfng  any  |XiyiANtot1liVe«peef 

« 

that  sum  of  money.'  ThaV  behig  so,  B/  mafl^^  payiafeiit 
question,  as  the  ^ent/  and  by  the  Mtho)^  ^A  ft  m 
therefore  an  admission  by  the  latter,  that  Ae  «tM  luiuSiu 
due  on  the  note  was  an  existing  debt,  and  it  operated  to  a  Ih 
promise  by  him  to  pay  the  same/** 
adi^dend  ^^^^  one  of  two  mdcers  of  a' joint  and  terenl  profraiiM 
under  A  note  became  a  banlcropt,  and  the  paye^  received  tL  &m&e 
under  the  commission  on  acconnt  of  ifke'ttote,  wKhln-stx  yen 
it  was  held  sufficient  to  preehide  the  othi^  joint  tttaker  fi 
avaOing  bimself'  df  the  statute  tff  fimitatidns^  in  an  an 
against  him  for  the  remainder*.*  •*  ' 

The  propriety  of  this  d^&tbn,  hf)\^e^,*wa*  dotifhted  h 
subsequent  case,  where  one  of  two"joWt  drawerf  of  a  bil 
exchange  became  a  bankrupt,*  and  tind^  hifr-cainmiwioft  ' 
indorsee  proved  a  debt  (beyortd  the  amount  oft^  Wi); 
^ood!r  sold,  &c.,  (for  which  he*  held  the  biH  as  nsecnntr^  t 
received  a  dividend  ii^idiin  «ix  years.  -InanatWem  «rtM 
against  the  othet  joint  drawer,  who  -pleads  ^Ae*  startot^ 
limitations,  it  was  contended^ 'oii"  ^e  aMlhority^  Jadsect' 
Fairbank,  that  the  payment  of  the  div{d^a'tb<**lie''«s^ 
of  the  statute ;  the  court  thought'  ttf&t  J^IUAi  «V  iMftanH 
gone  too  far,  as  the  aclnowledgmeni!!,' besides  ^ing  it  tom^ 
tive  one,  was  miide  by  the  asslgn^j  wM'tiever'  eo4iNI  be  cfl 
upon  for  contribution ;  bttttltey  di^rtgili^hed  ^  -  prcjent  4 
from  It,  inasmuch  as  in  th^  fohh^^  'dase, '  the  fKvitfeod  wt# 
ceived  on  the  instrument  itself,  whereas  -in  the  Tatter,  the  M 
dend  was  received  on 'a  distiiict  debt,  vtt.,  goods  ^M-,  an^ 
Instrument  was  only  introduced  ibctdentally.  Th^  th^ 
held,  that  the  receipt  ^f  the  dividend  did  not  re¥ive  tiul 


'  Burlei^  v.  Static  8  B.  ^  C.  3a  C.  &  P.  9&    PedMun  r.  lU; J| 

Si,  P.  Pease  o.  Hint,  10  B.  &  C.  Bing.  306.                               \ 

122.     Wyatt  v.  Hodson,  8   Bing.  ^  Jaduon  v.  Fairbanlu  2  h1 

309.    131.  &So(Ht,442.    Oiippen-  340.                                             j 

dale  V.  Thunton,  M.  &  M.  411.     4  j 
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mand  against  the  defendants  Where  a  joint  note  was  made 
by  a  man  and  a  woman*  and  the  woman  afterwarda  married, 
and  a  joint  action  waa  brought  againat  the  husband  and  wife  and 
the  other  maker,  laying  the  promise  by  the  other  maker  and 
the  woman  dum  sola;  held,  that  evidence  of  a  promise  by  the 
other  maker  within  six  years,  was  not  a  sufficient  answer  to  a 
plea  of  the  statute  of  limitations  \ 

It  must  distinctly  appear,  that  the  payment  by  one  of  several  The  pay- 
joint  debtors  was  made  on  account  of  the  joint  debt,  in  order  to  be  on  ac. 
afiect  the  other  party.    It  is  therefore  not  sufficient  to  prove  a  <>m"(/>^ 

*       '    :  .        "^  the  joint 

general  payment  by  a  joint  maker  of  a  note  within  six  years,  debt. 
so  as  to  throw  it  upon  the  defendant  to  show  that  such  payment 
waa  not  made  on  account  of  the  note ;  for  primd  facie  the  debt 
is  barred  by  the  statute,  and  it  is  for  the  plaintiff  to  shew  how 
the  statute  has  been  avoided  '• 

The  principle  upon  which  part  payment  by  a  joint  debtor  is 
allowed  to  affect  the  other  parties  is,  the  community  of  interest 
between  them  and  the  presumption  that  the  party  paying  would 
not  acknowledge  that  which  was  adverse  to  his  own  interest« 
Therefore  a  payment  made  by  one  of  the  parties,  after  such  com-  Payment 
mnnity  of  interest  and  joint  liability  has  ceased  to  continue,  will  j^-^  ||J 
not  take  the  debt  oat  of  the  statute  as  to  any  other  party.   Where  biliiyhaa 

ceased  will 

A.  and  B.  made  a  joint  and  aeveral  note,  and  ten  years  after  AJ's  n^t  avaiL 
death  B.  paid  interest  on  it ;  in  an  action  on  the  note  against  the 
executors  of  A,f  it  was  held,  that  the  payment  by  B.  did  not  take 
the  caae  out  of  the  statute,  so  as  to  render  them  liable,  for  the 
j<Mnt  contract  had  ceaaed  to  exist  at  the  time  when  the  payment 
wras  made,  it  having  been  determined  by  the  death  of  A. ;  and 
the  mere  fiu:t  of  the  existence  of  a  debt  owing  from  the  testator 
was  not  evidence  of  a  promise  to  pay  by  the  executors  <^.  So 
where  after  the  death  of  one  of  the  makers  of  a  joint  and 
aeveral   pronussory  note,  his  executrix  paid  interest  on  the 


*  BraadnHn  r.  Wharton,  1  B.  &     able  svidenoe  of  the  identity  of  the 
A.  463.  debt  on  which  the  interest  ii  paid 


^  Pittam  V.  Foster,  I  B.   &  C.  with  that  mod  for.    P^r  Forks,  B., 

S48.  in  Waten  o.  Tompkins,  1  Oale,  326. 

*  Hohne  t».  Green,  1  Stark.  488.         *  Atkins  r.  Tredgold,  2  B.  &  C. 

Tippeus  V.  Heane,  1  a  M.  &  R.  252,  23.    Pittam  p.  Foster,  Jiipro. 
aniej  1286.     There  roost  be  reaaon- 
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note ;  it  was  held,  that  such  payment  did  not  take  the  case  oat 
of  the  statute,  as  against  the  surviving  joint  maker.  **  We 
think,"  said  Lord  Tenterden,  *'  that  where  a  joint  contract  is 
severed  by  the  death  of  one  of  the  contractors,  nothing  can  be 
done  by  the  personal  representative  of  the  other  to  take  the 
debt  out  of  the  statute  as  against  the  survivor.'*  * 

Where  overseers  borrowed  money  for  the  parish  and  gave 
promissory  notes  signed  by  them  "as  overseers,"  for  the 
amount ;  it  was  held,  that  payment  of  interest  by  order  of  the 
vestry  (the  allowance  of  the  account  being  signed  by  one  of  the 
overseers)  was  sufficient  to  take  the  case  out  of  the  statute  as 
against  all  the  overseers ;  for  as  one  of  them  had  signed  the 
accounts,  it  was  a  recognition  of  the  parish  as  his  agent  to  pay 
the  interest ;  and  payment  by  one  was  payment  by  all  ^. 


SECTION  X. 


WHAT   AMOUNTS   TO   PAYMENT. 


It  is  not  necessary  that  the  pajrment  should  be  in  money  in 
order  to  take  a  case  out  of  the  statute.  Where  goods  were 
supplied  by  the  defendant  to  tlie  plaintiff,  in  pursuance  of  an 
agreement  that  they  should  be  taken  in  part  payment  of  a  pre- 
vious debt ;  it  was  held  sufficient  ^  If  interest  be  allowed 
in  the  settlement  of  an  account  between  the  parties,  it  is  equiva- 
lent to  payment.  A.  and  B.  gave  a  promissory  note  for  600/. 
to  C. ;  in  an  action  by  C.  against  A.  and  B.f  an  account  in 
which  B.  as  between  himself  and  C  gave  credit  for  interest 


*  Slater  v.  Lawson,  1  B.  &  Ad. 
396.  But  see  Jackson  v.  Fairbank, 
onto,  1268. 

^  Row  V.  Pettet,  1  Ad.  &,  EIL 
196.  3  N.  &  M.  456,  nam  Crew  v. 
Pettit. 

*  Hart  V.  Nash,  1  Gale,  1?!^  2 
C.  M.  &R.  337.  Hooper  r.  Stevens, 
1  H.  &  W.  460.  5  N.  &  M.  635. 
7  C.  &  P.260.  ^*  Idonot  say  apay- 
ment  mu^t  be  in  money  ;  there  may 


be  a  contract  to  furnish  labour  or 
supply  goods ;  but  a  contract  01^  un- 
derstanding must  be  shewn,  that 
would  lessen^the  demand  of  the  other 
party,  without  using  the  statute  of 
set-off."  Per  Parke,  B.,  in  Wil- 
liams V.  Griffith,  ante,  1261.  <*,It  is 
quite  dear  that  there  must  be  a  ]ny- 
ment  of  principal  or  interest  either 
in  cash  or  something  equivalent.** 
Per  ASdgrefmy  B.,  /<!. 


■.i^ 
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npm  the  note,  wa«  held  sufllcient  to  avoid  the  statute  ^  So 
where  the  nterest  was  one  of  the  items  in  an  account  of  which 
the  jnrty  paid  the  halanoe ;  it  was  held,  equivalent  to  actual  ' 

pajnent^ 


SECTION  XL 


BT  Ain>  TO   WHOM   THS   PROMI8S   MUST   BX   MADB. 

Thi  9  Geo.  IV.  c.  14.  requires  that  the  acknowledgment  or  By  whom 
promise,  to  be  made  available,  must  be  in  writing,  and  signed  ^J^^u,^ 
ifif  tk  party  chargeable  thereby  ^.    It  is  clear,  therefore,  that  be  made. 
an  acknowledgment  or  promise  made  by  any  other  person  than 
tiie  debtor  himself  is  insufficient.      Where  the  debtor's  wife 
VFote  a  letter  to  the  creditor,  proposing  to  pay  the  debt  by  in- 
itabents,  in  her  husband's  name  and  at  his  request ;  it  was 
Ittld,  not  sufficient  to  take  the  case  out  of  the  statute ;  **  for," 
^  Tmdalj  C.  J.,  *'  if  the  legislature  intended  that  a  signing 
h  an  agent  should  be  sufficient,  they  would  have  so  expressed 
it;  as  in  the  3d  and  17th  sections  of  the  statute  of  frauds  ^. 
And  though  the  effect  of  pa3rments  is  excluded  from  the  opera- 
tion of  the  statute,  it  has  been  held,  that  payments  made  by  a 
itnnger,  or  by  any  person  not  acting  under  the  authority  of 
tl>e  debtor,  will  not  avoid  it*. 
Fonnerly  an  acknowledgment  made  even  to  a  stranger  was  To  whom 

femed  sufficient  to  take  the  case  out  of  the  statute'.     But  thcpromiie 

must  be 

BOW  as  the  acknowledgment  must  imply  a  promise  to  pay,  and  made. 
IS  such  new  promise  is  the  ground  of  the  action,  it  will  not  be 
n^cient  unless  made  to  the  creditor,  or  to  some  person  re- 


'  Mandenton  v.  RobertaoD,  4  M. 

^  Chippendale  r.  Thmston,  M.& 
H.441.    4C.&P.  98. 

'  8ee  Whippy  v,  Hillary,  3  B.  & 
Ai399.    Ante,  1263, 

'  Hyde  r.  Johnaon,  2  Bing.  N.  C. 
T10.  2  Hodges,  94.  Gibson  v.  Bag- 
dw^  5  C.  &  P.  211.  But  if  the 
P>nycumotwritei  it  seems  that  hit 
nuk  would  be  sufBdent;  for  it  was 


so  decided  under  the  5th  sec  of  the 
statute  of  frauds,  which  requires  a 
witness  to  sub$eribe  the  wilL  Addy 
V.  Grez,  8  Ves.  186. 

*  Linley  v.  Bonsor,  2  Bing.  N.  C. 
241.     I  Hodges,  305.    Ante,  1259. 

'  Peters  v.  Brown,  4  fisp.  46. 
Halliday  o.  Ward,  3  Camp.  32. 
Mountstephen  v.  Brooke,  2  B.  &  A. 
224.  And  see  Clark  v.  Hougham, 
2B.  &C.  149,  pofi,  1274. 

o  o  2 
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pretentiiig  him  or  acting  on  his  behalf.  An  acknowledgment  by 
the  acceptor  of  a  bill  of  exchange,  that  he  was  liable  thereon 
to  the  payee  but  not  to  the  drawevt  there  being  no  consideration 
for  the  acceptance,  was  held  insufficient  to  take  the  case  out  of 
the  statute  in  an  action  by  the  drawer ;  for  the  defi^ndant  de- 
nied his  claim  *.  An  acknowledgment  to  an  executor  or  adminis- 
trator will  not  support  a  count  laying  the  promises  to  the  testa- 
tor or  intestate^. 
PnxnlM  to  Payment  of  interest  upon  a  promissory  note  by  the  makers, 
to  the  administrator  of  the  payee,  has  been  held  sufficient  to 
avoid  the  statute,  though  the  administrator  had  neglected  to 
take  out  letters  of  administration  in  the  diocese  in  which  the 
note  was  bonum  notabile  ^ 

Where  the  trustees  of  certain  legatees  lent  part  of  the  trust- 
money  to  the  defendants  on  their  joint  promissory  note,  ia 
which  the  trustees  were  described  as  such ;  it  was  held,  that 
payment  of  interest  and  of  part  of  the  principal,  to  one  of  the 
legatees,  was  sufficient  to  take  the  case  out  of  the  statute  in 
an  action  by  the  trustees  on  the  note;  for  payment  to  the 
legatee  was  nothing  more  than  payment  to  the  agent  of  the 
trustees,  the  legatee  being  a  party  interested  in  the  note  ^* 


SECTION  xn. 

THB  PLEADINGS. 


It  has  been  already  stated,  that  there  must  be  a  count  in  the 
declaration  conformable  to  the  acknowledgment  or  new  pro- 
mise. Where  the  debt  is  revived  by  an  absolute  promise,  it  it 
sufficient  to  declare  upon  the  original  premise,  for  in  such  case 
both  promises  are  the  same.  Or  there  may  be  a  count  on  an 
account  stated  with  the  party  entitled  to  the  debt  at  the  time 
of  the  new  promise.    But  when  the  promise  is  on  a  oontin- 


*  Easterby  o.  PaUen,   3  Stark,  tarn  u  Fatter,  id, 

186.  *  Ckrke  «.  Hooper,    10   mag. 

»  Saiell  r.  Wine,  8  East,  400.    2  480.    4  M.  &  Sooct,  359^ 

Sannd.  6^  p.    See  AOrfns  v.  Tred-  *  Me^naon  v.  Harper.  2  C  & 

gQld,2B.&C.29,«n«0,1288.    Pit-  M.  822. 
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gency  or  a  condib'on,  as  that  the  defendant  woald  pay  when 
able,  or  od  the  happening  of  a  certain  event,  it  may  be  advia- 
able  to  introduce  a  special  count,  stating  the  existing  debt  to  be 
the  eoQsideration  of  the  promise,  and  averring  the  contingency 
to  htve  happened,  or  the  condition  to  have  been  performed ; 
though,  in  Tanner  «.  Smart,  Lord  Tenterden  seems  to  have  con* 
sidered  that  the  happening  of  the  contingency,  or  the  perform- 
SDce  of  the  condition,  converted  the  conditional  promise  into 
an  absolute  one  *. 

Tbe  statute  of  limitations,  independently  of  the  new  rules,  musV  Bow  ths 
be spedally  pleaded;  it  cannot  be  taken  advantage  of  in  evi-  ^^^ 
deoce  under  the  general  issue ^.     There  are  two. modes  of  plsaded. 
pleading  it;  1st,  Thai  the  plaintiff  did  not  undertake  within  iix 
ftoTi.  2dly,  Thai  the  action  <M  not  accrue  within  six  yean* 
Tbe  fonner  is  applicable  in  cases  of  assumpsit  only  where  the 
consideration  is  executed,  as  in  contracts  for  goods  sold  and 
^liTered,  money  lent,  &c.     The  latter  is  the  safest  and  best 
vajof  pleading  the  statute  in  all  actions,  whether  on  contracta 
or  OB  torts*. 

Where  in  an  action  for  deceitfully  delivering  goods  to  the 
plaintiff  as  the  proper  goods  of  the  defendant,  whereby  the 
pbdmiff  was  damaged ;  a  plea  of  not  guiUy  within  six  years, 
was  held  to  be  bad  on  special  demurrer ;  Abbott^  C.  J.,  observ- 
ing, that  the  invariable  form  of  pleading  the  statute  to  an  action 
npoQ  the  case  for  a  wrong  has  been,  to  allege  that  the  cause  of 
Mon  did  not  accrue,  &c.  The  import  of  **  not  guilty,"  was 
dooMol*  If  it  iaeant  the  same  as  ''  the  cause  of  action  did 
M  accrue,"  there  was  no  reason  Ibr  a  departure  from  the  usual 
liviD.  If  the  import  was  different,  it  waa  a  plea  not  warranted 
^  the  statute,  and  certainly  it  was  not  a  good  plea  at  common 

So  to  a  declaration  in  trover  by  an  administrator  for  a  con- 
^on  after  the  death  of  the  intestate,  a  plea  of  not  guilty  of 
be  premises  within  iix  years,  has  been  held  bad  on  special  de- 

*  See  Marten  on  Lord  Tenter-  63,  to  which  the  reader  is  referred. 
len'i  Act,  page  39.  *  1  Saund.  33.  n.  2.    263.  n.  2. 

^  There  are  Tarious  reasona  as-  2  Saund.  63.  o, 
igned  for  this,  which  are  discussed         '  Dyster  o.  BatUe,  3  B«  &  A. 

t  oonsidcndiis  length  in  2  Saund.  448. 


tion. 
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inurrer,  it  not  being  equivalent  to  an  allegation  that  the  ewue 
of  action  did  not  accrue  within  six  yean*. 

In  assumpsit,  on  several  promises  in  different  counts,  if  tbe 
defendant  plead  the  statute  of  limitations  to  the  whole,  and  it  t« 
a  bad  plea  as  to  one  of  the  counts,  it  wiU  also  be  insuflBckst 
as  to  the  residue  ^. 
Replica-  The  replication  is  in  general  a  mere  traverse  of  die  plea. 

In  assumpsit  it  must  be  consistent  with  the  promises  laid  in 
the  declaration.  If  the  promise  declared  upon  be  ahsotatr, 
the  promise  laid  in  the  replication  must  not  be  conditional  ^ 
If  the  plaintiff  relies  on  any  of  the  exceptions  in  the  statute; 
as  that  he,  or  the  defendant,  was  beyond  seas  at  the  time  whea 
the  action  accrued,  or  that  he  was  an  infant,  or  turn  compoi^ 
&c.,  it  should  be  replied  specially  ^.  It  seems  doubtful  whetlwr 
fraud,  practised  by  the  defendant,  can  be  replied  as  an  answer 
to  the  statute  ^ 

The  statute  must  be  replied  to  a  set  off;  it  cannot  be  taken 
advantage  of  otherwise '.  A  plea  of  set-off  stated,  that  ^ 
plaintiff  made'  his  promissory  note  payable  to  y/.  C,  which 
was  duly  indorsed  and  delivered  to  the  defendant  at  J.  d 
deadi,  by  J.  C/s  administrator,  and  was  unpaid.  R^licatioD, 
that  the  supposed  cause  of  set-off  on  the  said  note  did  not 
accrue  to  defendant  within  six  years,  in  manner  and  form,  &e.: 
held,  that  this  replication  admitted  not  only  the  making  of  the 
note,  but  the  indorsement  of  it  to  the  defendant  by  ^.  C/s  al- 
ministratoT,  and  that  the  defendant  might,  therefore,  avail  hii9« 

« 

self  of  memorandums  of  the  payment  of  interest,  vrrittes  oa 
the  note  by  A.  C  (before  Lord  Tenterden's  act)  to  bar  the 
statute  of  limitations  (. 


*  Pratt  V.   Swaine,  8  B»  &  C.  *  Clark  v.  Hongham,  S  B.  &  C 
885.  148. 

i>  Webb  V.  Martin,  1  Lev.  48.  '  Ch^pd  v.    Durstoo,  )  C  & 

*  Tanner  «.  Smart,  6  B.  &  C.  J.  1. 

608.  '  Gale  v.  Capern,  or  Capnc  1 

*  See  Pkunmer  cu  Woodbunie,  4  AdoL  &  EUia,  108.    3  Nev.  &  U 
&&C.626.    2  Sauad.  124. 127.  A.  863. 
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SECTION  XIII. 

EVIBBKCE. 

We  have  seen  that  where  payment  is  given  in  evidence  in 
answer  to  the  statute,  it  must  be  proved  by  some  person  who 
witnessed  it,  or  by  the  defendant's  admission  in  writing  ;  proof 
of  bis  verbal  acknowledgment  of  pa3rment  will  not  be  sufficient". 
But  if  payment  be  proved  as  a  fact,  the  appropriation  of  it  to 
a  pirticttlar  account  may  be  proved  by  oral  evidence^  or  the 
admissions  of  the  defendant  \  Where  a  written  instrument, 
coQtaiiiing  a  promise  to  pay  a  debt  barred  by  the  statute  is 
hii,  its  contents  may  be  proved  by  oral  evidence  ^, 

In  assumpsit  for  goods  sold  and  delivered,  the  general  issue 
and  a  plea  of  the  statute  of  limitations  were  pleaded  ;  the . 
plaintiff*8  replication  traversed  the  latter  plea;  his  evidence 
consisted  of  such  an  admission  by  the  defendant  as  would  have 
been  e?idence  to  go  to  a  jury,  on  the  general  issue,  that  a  debt 
wu  owing  from  him  to  the  plaintiff,  but  he  did  not  prove  when 
tbe  debt  was  contracted ;  no  evidence  was  given  for  the 
(defendant  in  support  of  his  plea ;  held,  that  it  was  incumbent 
00  the  plaintiff  to  support  the  affirmative  terms  of  his  repli- 
cation, by  shewing  that  the  debt  was  contracted  within  six 
years,  or  that  the  acknowledgment  or  promise  was  made  in 
some  writing  signed  by  the  defendant,  so  as  to  take  the  case 
out  of  the  statute  *. 


SECTION  XIV. 

UMITATION  OF   ACTIONS  IN   RBSPSCT  OB    REALTIES. 

FoKMERLY  the  period  of  limitation  in  actions  of  ejectment  was 
regulated  by  21  Jac.  I.  c.  16,  but  now,  the  limitation  of  all 
actions  and  suits  relating  to  real  property,  is  governed  by  the 

U4W.IV.  c.  27.« 


'  WUlu  e.  Newham,  3  Y.  &  J.         *  A  vrit  of  intrusion  falls  within 

&18,  aute,  1265.  the  32  Hen.  VIII.  c  2,  and  may  be 

^  Waters  v.  TcmjUunn,  2  C.  M.  &  sued  out  after  the  determination  of 

R*  123,  onir,  1265.  an  estate  pur  autre  vie  ;  the  period 

'  Uaydon  v,  Williams,  7  Bing.  of  limitation  is  fifty  years.     Piercy 

163,  ofUe,  1258.  r.  Gardner,  3  Hodges,  103.  3  Bing. 

'  WUby  0.  Hennum, 2C.&M. 65&  N.  C.  748. 


Sec.  l.k  an  jot^rpretadoii  dAiiie»i.«iid£eiiMit  thatidift^mt 

'<  land,"-  sball  extend  *to  jnaiiQfs^^MnmiBgcs^'juid  jJl  odKt  car^ 

poreal  b^redhfloiKQti  irJ)tkt90^fr.Md  dfmtpifiAfH^P^kttAhm 

tiihes  bdkiQgipg  to  m  ^piftiikal  •  oc  dfiflnoB^riftuy  tapflMn 

•  sole,)  and  abo  tQ  anjr/riiaccwiwtftm^ar  iolerc9t.ift  Ihta^  ««  Mf 

of  theob  wlHiiber .th«  8asne.ab^  .be.  a. irrnhaM  .it>-fhatid^ 

tepestt-and  wheihe^  fireeb^ld  lOic  €op|jrlipld».fir  beU«MavdiBg..t» 

any  .other  taiuir^;  aod.  the  vyiQrd  Vrettti*'-  riudl  csiciidfta  aft 

herkta^vid  to  all  seivioea  and  aiuta  for  vkiakia}  dialnn  *mKi 

be  niade»  and  lo.  all.  anniiifiea  .and  .pmodieal  ainna  df  ttumtf 

charged  upon  or  pioFaUe  fWU  of  any  land  cgMcpt  inditni  or 

compositions  belonging  to  a  la^rifcial.  or  rieemoayiiMy  caqn* 

ration  sole*  &c« 

No  land  or     .Sec.  ^4  enacts,  '*tbat  no  p^asii. -shall  jnike  •»  catiyer 

^*:^    d»tre«.  or  briqjj  «.  ««iol.  »o  ,«om.».y.fai.4.or  n«nik« 

but  within   Yfit}\in  twenty  yeara  na^^t  afi»  the  Ai6nd  M  vhiob  difrrigbttt 

twenty  \  *  "  ^ 

years  after    nmhe  such  entry  or  dbtressi  ov .  to  bring  amdh  afflioi^  -ahatt  htnt 

w^ion  Bc^  first  accrued  to  some  person  thvougb  *irhsffa<ho  daitaa;  ar  it 

cnied  tothe  such  right  shall  not  have  accrued  tof any. person'  thaoai^  «hoA 

some  per.     he  claims,  then  within  twenty  ytots^fiextiaften.  thq  time  st 

ion  whose    y^Uch  the  right  to  make  aueh  entry  .or  distress  or  ao.biJag  sndi 
estate  ne  . 

daina.        aotioA  shall  have  first  accrued  ta.  the  person  jnakin^  jfnti^oaff^ 

the  same*"  ..-.  >...f'»n\    1- "...._•. 

When  the        Sec^  ^  enacta,  '<  that  au.  the  rctOnslniclHsni^tf  jihiaaitt  tk 

ri^t  shall       .  ,  ,  ..  «... 

be  deemed    ^ifht  to  n^ake  an  entry. or.oistresa»'or  ibriag  ilk jctssn  *>  aeeavcr 
^  ^I!       ^y  l^d  ^^  ^^^  *1^  ^  deemed,  to  kKm'S»t^ccgmAM  waA 

accrued:  ' 

.    ^  time  as  hereinafter  i|  newiioncid^  (thai  is  ;to  sas))/  wlan  ibt 

m  the  ease  ...  .    1     :»  ^  1        . 

of  an  estate  person  claimmg  auch  land;  or  dnli|tki  ot  soaaa i.|Wfa^p  t  ahiasgs 

IrJ?^'*'^     whom  he  claims,  shall,  in  Respect  ofithn;  estate  of  iatsmt 

claimed^-have  baen  in  paaaeasiim^Qr  iniira0eipl  <i£:tba  ftofiti  of 

such  land,  or  in  receipt  of  ,auch  rent*  and  shall  rwhilf  eatitM 

Ondispos-    thereto  have  been  disp^9e8sed>t  or   have   diacontisand  nA 
session.  ^ 

possession  or  receipt^  th^n  such  right  shall  be  adeemed  to  bare 


first  accrued  at  the  timei  of' 3iic]i  dispoaftion  or  dtsconsiai 
of  posaessioilk  Pr  ^^  thjsiaat  time  U  whieh  any  aucb  profiti 
On  abate-  or  r^t  w^e  or  was  so  received ;  and  when  the  pcmo 
j0^.^  claiming  such  land  or  rent  shall  claim  the  estate  or  interest  of 
some  deceased  person  who  shall  have  continued  in  audi  pM- 
sessionor  receipt  in  respect  of  the  same  estate  or  intefaBi  luttil 
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tketinle'd^llbd«Mi^&lld'8faailll&v6  Ims^         la^t  peraon  eb- 
tided  io'Micb«itacer<tyr.iBtenM«  whi^^hidl  ka^e  been  in.euch 
poMttsitoit'oriitMpc^  diM  Mdi  right  shall  bie  deemed*  to  hsre 
fiM«ioenied«!ttfai('rtin«4f  »Qch4eathi  atadwhen  the|>ereoii  OnaUena- 
cl^iKg  sodiUaMd^onvMit  iMI  daim  ^i  ivapeet-of  t^  MUite  or  ^^'^ 
itmtkAiui^pcmieiAnk^jgitai^  Odiehriw  eaMred 

by^a||y'iwtnRnteht:(iAbo^  ili<r»«  ^liO^  to  >]iijbii'  or  fl<Me^)^ef««fn 
t&Miigh^ifflMBK  he.  daimti^by  A'  ptfrson  Uetttg  inTtfu^eoc  df  the 
utneteelata^ot*  imetfeatin^thefoeseMbtt'Olr  feee% 
of'^ielaiid^  or  in  ihe  seeevpt  b^ahe  ttat)  and  tkofenon  ettdtled 
uadertiMbiwtnwiciit'ahdl' have*  been  in'  audi  peeseflision  or 
receipt^  then- 9eehiti^tdialli'be4^aied>  to  have  first  accrued 
at  the  time  at  which  the  person  claiming  as  aforesaid,  or  the 
pefBOiv  throQgh  lUMNn  he  clatas,  4>eettne  entitled  to  such  poa- 
aeseioB  Of  fBcdpt  bj^virfui  ofi  aticii  ^naimment;  and  when  the  in  cms  of 
eatafis  or  interest  olaidMd  ehidl  hitve  been  aft  estate  or  Interest  in  {"f^  ^ 

tntOB- 

i«vertiondr«einaindls»i'OEeichferfiitnre  estate  ev  interest,  and  no 
persen  shall  'have  ehMMMnd  tlie  possession  or  reeeipt  of  the  profits 
of 'eatth  laody  o« 'the  reeeipt  of  siich  font  inrespect  of  such  estate 
or  inteiissty'dien  «iieh>nght  aball^be  deemed-  to  have  first  accrued     • 
ati  the  time  arwhichrsadi' estate  or  interest  became  an  estate  or  ' 
inw^estMpeas^ssJen^^aBd^riientiiepersonclaiming  such  lander  Incaaeof 
ren,  or  the  per««  through  when,  he  cW,  .h.U  have  become  ^^ 
entitled  by  veaboD^^ai  an^^rl^feitare  or  breach  of  condition,  of  <^(m(ii. 
tfaMFaoeh  figlM  ahatt  )»e^  kerned  «-  have  first  acemed  wheft  ^^'^' 
BuA  fbtfeitorewas  :«itean«fl  or  inch  condition  was  broken.** 

'3fteiftliowing<caaie<haa' occurred  upon  the  conatrHCtion  of  Th«ro. 
the  oieeediflff ^aecttioott; '  in  raplevoi' fbr  a  Eatress  for  a  rent-  >°^x£»r 

an  anmuty 

charge,  it  a{^>eaii«ii  thai  the  lieftmdaaN's  Cither  died  in  1804,  accruing 
halring>  bequeath^  to  theidefeadant  ananauity  of  SOL  for  his  u^^^ 
iift^  with *a  power 'of  distress*  •  The  defendant's  right  to  dis-  by  a  lapse 
train  for  the  anmdty  acerued  fi^tin  AprS  16(M^,  but  he  nei-  ^ean  af^ 
ther  distrained'  nor  receilwd  any  payment  eft  aeeoant  <^  the  ^^^th 
anaintj  aniii  l8S5i  when  he  pot  in  a  distress  for  the  wbole  of  liesutor. 
the  arrears*  since  the  death  of  thetesfeator^  that  k^  for  twenty 
nine  years'  rent;   Uie  court  held,'  that  the  dafan  and  title 
of  the  defendant  to  the  annuity  was  barred  by  a  lapse  of 
twenty  years  since  his  right  to  distrain  first  accrued.     **  This 
case,"  said  Tindali  C.  J.,  in  delivering  the  judgment  of  the 
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coiiity  *«  manifestly  ftlk  within  the  provision  of  the  aecood 
sectioa  of  the  act»  which  contemplates  and  provides  for  tbc 
case  where  die  right  or  title  to  the  annuity  is  disputed,  unlesi 
that  section  is  to  he  governed  and  controUed,  not  simply  ex- 
plained and  eoostnied,  hy  the  third ;  that  is,  unless  the  thirt 
section  ezdndes,  in  terms,  from  the  operatimi  of  the  secooc 
the  claim  of  any  person  whose  right  to  m  rent  is  derived  nada 
m  wiD  hy  reason  of  die  words  *  other  than  hy  wiU/  which  an 
found  in  the  third  section.  When  diis  case  was  originallT  b6 
fore  the  court*,  an  opinion  was  expressed  by  the  jodgesi  tlsi 
it  was  ezdnded  from  the  operation  of  the  second  secdoo  bi 
reason  of  its  not  being  comprehended  within  the  third,  but  oi 
further  considention  we  have  altered  the  opinion  we  thei 
formed ;  we  diink  that  it  is  governed  by  the  second  secdoa 
which  affords  a  bar  to  all  daim  and  tide  to  the  asBuin 

• 

That  the  case  must  have  been  governed  by  the  second  kc< 

lion,  if  that  section  had  stood  alone,  cannot  be  doubted ;  im 

upon  a  more  dose  examination  of  the  third  section,  the  objed 

and  intent  of  it  seem  to  be  no  more  than  this,  to  explain  la^ 

give  a  construction  to  die  enactment  contained  in  the  seood 

dause  as  to  the  time  at  whidi  the  right  to  make  a  distreu  ti 

any  rent  shall  be  deemed  to  have  first  aoemed,  in  those  aat 

only  in  which  doubt  or  difficulty  might  occur,  leaving  ercfj 

case  which  plainly  fidb  within  the  general  wwda  of  the  tecoo^ 

section ;  but  is  not  induded  amoi^t  the  instanrrs  given  b?  th 

third  to  be  governed  by  die  opemdon  of  the  aecood.   TU 

case,  therefore,  not  ftUing  within  the  diird  section,  but  &» 

within  the  dear  and  unambiguons  terms  of  the  aeeond,  we  faaii 

it  to  be  governed  thereby."  ^ 

Where  ad.        Sec.  4.  provides,  **  that  when  any  right  to  make  an  evtrr  s 

forfeiture  is  distress  or  to  bring  an  action  to  recover  any  land  or  rest  H 

^  ^*^?     reason  of  any  forfeiture  or  breach  of  oonditioii  shafl  hsre  5f^ 

4er.maii,he  accrued  in  respect  of  any  estate  or  interest  in  reya>«c  ^ 

new  rii^t^  remainder,  and  the  land  or  rent  shall  not  have  been  recorfl^ 

when  his      i^y  virtue  of  such  right,  the  right  to  make  an  entry  or 

into    or  bring  an  acdon  to  recover  such  land  or  rent  shall  be 

■  f 

*  See  James  r.  Salter,  1  Hodges,         ^  James  v.  Sdicr,  3  BtMi-  N^ 
406.    3  Biiig.  N.  C.  505.  UL    ^BnAgm^T. 
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to  bare  first  accrued  io  respect  of  such  estate  or  interest  at  the 
time  when  the  same  shall  have  become  an  estate  or  interest  in 
pwKssioa,  as  if  no  such  forfeiture  or  breach  of  condition  had 
luqjpened.'* 

Sec  5.  provides,  "  that  a  right  to  make  an  entry  or  distress  Rerer- 
or  to  bring  an  action  to  recover  any  land  or  rent  shall  be  ^^^^  ^  ^^^ 
deemed  to  liave  first  accrued^  in  respect  of  an  estate  or  interest  ^8^^ 
i&ie?erBioii,  at  the  time  at  which  the  same  shall  have  become 
aootate  or  interest  in  possession  by  the  determination  of  any 
(State  or  estates  in  respect  of  which  such  land  shall  have  been 
lieli  or  the  profits  thereof,  or  such  rent  shall  have  been  re- 
oeired,  notwithstanding  the  person  claiming  audi  land,  or  some 
penoo  through  whom  be  claims,  shall,  at  any  time  previously 
Io  the  creation  of  the  estate  or  estates  which  shall  have  deter- 
abed,  have  been  in  possession  or  receipt  of  the  profits  of  such 
Ittd,  or  in  receipt  of  such  rent/' 

See.  6.  enacts,  **  that  for  the  purposes  of  this  act  an  admi-  An  admi- 
Bntnior  claiming  the  estate  or  interest  of  the  deceased  person  ^laim  as  if 

of  wJKMe  chattels  he  ahall  be  appomted  administrator  shall  be  ^  obtained 

the  estate 
decnied  to  daxm  aa  if  there  had  been  no  interval  of  time  be-  without  in- 

tveen  the  death  of  aach  deceaaed  person  and  the  grant  of  the  ^^^^ 

^ttten  of  adaiiniatnition."  deceased. 

Sec  7.  enacts,  **  that  when  any  person  shall  be  in  possession  In  the  case 
«  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of  any  ^^  ^iU*^ 
R&t,  M  tenant  at  will,  the  right  of  the  person  entitled  subject  right  shall 
t^eto,  or  of  the  person  through  whom  he  claims,  to  make  an  to  have  ac- 
fBtrj  or  distress  or  bring  an  action  to  recover  such  land  or  ^^  ^  . 
Kot  shall  be  deemed  to  have  first  aocrned  either  at  the  deter-  one  year. 
oination  of  such  tenancy,  or  at  the  expiration  of  one  year  next 
>Aer  the  commencement  of  such  tenancy,  at  which  time  such 
tenancy  shall  be  deemed  to  have  determined :  provided  always, 
tkat  no  mortgager  or  catui  que  trust  shall  be  deemed  to  be  a 
tenant  at  will,  within  the  meaning  of  this  clause*  to  his  mort- 
Kee  or  trustee." 

Sec  8.  enacts,.  *^  that  when  any  person  shall  be  in  possession  No  penon 
V  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of  any  rent,  nanc^iioin 
as  tenant  firom  year  to  year  or  odier  period,  without  any  lease  y®*'  to 

▼ear  to 
to  writing,  the  right  of  the  person  entitled  subject  thereto,  or  have  any 

<)f  the  person  through  whom  he  claims,  to  make  an  entry  or  dis-  '^^  ^^ 
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finm  the       tress  or  to  brinsr  an  action  to  recover  such  land  or  rent  shall  be 
firat  9«ir      deemed  to  hare  first  accraed  at  the  determination  of  the  first  of 


^  '"^J*^*  '^^  jrears  or  other  periods,  or  at  the  last  time  when  any  rent 
rent.  payable  in  respect  of  such  tenancy  shall  have  been  received 

(which  shall  last  happen)/' 
Where  Sec.  9.  enacts,  **  that  when  any  person  shall  be  in  possession 

amoanting    ^'  ^^  receipt  of  the  profits  of  any  land,  or  in  receipt  of  any  rent. 


•®  *^V'*"   ^y  virtue  of  a  lease  in  writincr,  by  which  a  rent  amounting  to 

•enred  by  •-«  «,  • 

lene  in        the  yearly  sum  of  twenty  shillings  or  upwards  shall  be  reserved, 

■haU  lisve  ''^^  ^  ^^^°^  reserved  by  such  lease  shall  have  been  received  by 
been  some  person  wrongfully  claiming  to  be  entitled  to  such  land  or 

^^^i^"^   rent  in  reversion  immediately  expectant  on  the  determination  of 

no  rigbt  to   guc||  lease,  and  no  payment  in  respect  of  the  rent  reserved  by 

eocme  on 

the  deter-     sttch  lease  shall  afterwards  have  been  made  to  the  person  right- 

S^thekue.  ^^^y  entitled  thereto,  the  right  of  the  person  entitled  to  such 

land  or  rent,  subject  to  such  lease,  or  the  person  through  whom 

he  claims,  to  make  an  entry  or  distress  or  to  bring  an  action 

after  the  determination  of  such  lease  shall  be  deemed  to  have 

first  accrued  at  the  time  at  which  the  rent  reserved  by  such 

lease  was  first  so  received  by  the  person  wrongfully  claiming 

as  aforesaid ;  and  no  such  right  shall  be  deemed  Co  have  first 

accrued  upon  the  determinadon  of  such  lease  to  the  peraon 

rightfully  entitled.'* 

A  mere  en-      Sec.  10.  enacts,  ^  that  no  person  dhall  be  deemed  to  have 

b7de^^    been  in  possession  of  any  land  within  the  meaning  of  this  act 

imimfniu    merely  by  reason  of  having  made  an  ehtry  thereOn." 

No  right  to      Sec.  11.  enacts,  "  that  no  continual  or  other  claim  upon  or 

gerredby     ^'^^  ^^1  \vbA  shall  preserve  any  right  of  making  an  entry  or 

^^"2      distress  or  of  bringing  an  action.*' 

By  sec  12,  the  possession  of  one  coparcener,  &c.,  is  not 
to  be  the  possession  of  the  others. 

And  by  sec.  13,   the  possession  of  a  younger  brother  is 
not  to  be  the  possession  of  the  heir. 
Acknow.  Sec«  14.  provides,  "  that  when  any  acknowledgment  of  the 

kf^Unff  ^^  ^^  ^  person  entitled  to  any  land  or  rent  shall  have  been 
given  to  the  g^'ven  to  him  or  his  agent  in  writing  signed  by  the  person  in 
Sufl^or  ~  possession  or  in  receipt  of  the  profits  of  such  land,  or  in  receipt 
^"im^^^  of  such  rent,  then  such  possession  or  receipt  of  or  by  the  penoo 
▼alent  to      by  whom  such  acknowledgment  shall  have  been  given  shall  be 
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denned,  according  to  the  meaning  of  this  act,  to  have  been  the  poiMisimi 

possession  or  receipt  of  or.  by  the  person^  to  whom,  or  to  whose  ^  i^u. 

agent  such  acknowledgment  shall  have  been  given  at  the  time 

of  gi?ing  the  same^  and  the  right  of  such  last-mentioned  persoui 

or  any  person  claiming  through  him,  to  make  an  entry  or  dis* 

tre»  or  bring  an  action  to  recover  such  land  or  rent  shall  be 

jeeroed  to  have  first  accrued  at  and  not  before  the  time  at 

iliich  sach  acknowledgment,  or  the  last  of  such  acknowledg- 

meats,  if  more  than  one,  was  given." 

Bj  sec.  16^  persons  under  disability  of  infancy,  lunacy, 
coTertnre,  or  beyond  seas,  and  their  representatives,  are  to  be 
allowed  ten  years  from  the  termination  of  their  disability  or 

Sec.  17.  provides,  *'  that  no  enti'y,  distress,  or  action  shall  But  no  ac 
be  made  or  brought  by  any  person  who„  at  the  time  at  which  ahaiibe  * 
Usri^t  to  make  an  entry  or  distress  or  to  bring  an  action  ^^^^ 
to  recover  any  land  or  rent  shall,  have  first  accnied,  shall  be  forty  yean 
UDJer  any  of  the  disabilities  hereinbefore  mentioned,  or  by  ^^^  ^^^ 
layperson  claiming  through  him«  but  within  forty  years  next  ^on  ac- 
^  the  time  at  which  such  right  shall  have  first  accrued, 
iltlioagb  the  person  under  disability  at  such  time  may  have  re- 
mined  under  one  or  more  of  such  disabilities  during  the  whole. 
if  such  forty  years,  or  although  the  term  of  ten  years  from  the 
io&eatwhich  he  alviU  have  ceased  to  be  under  any  such  dis- 
Mtj,  or  have  died,  shall  not  have  expired." 

Tbe  following  case  has  been  decided  under  the  17  th  section ;  Hsirtofvd 
-Land  waa  devised  in  1774,  by  a  man  to  his  wife  in  fee ;  and,  mjI^i^ 
iner  having  married  again,  she  lived  on  the  property  with  hex  of  forty 
^^<^d  husband  for  nine  or  ten  years,  and  then  went  to  reside  ^^^ 
^here,  and  they  were  never  aflerwards  in  possession,  but 
^rwhat  circumstances  they  left  was  not  explained;  the  wife 
^'^  1828,  before  her  husband,  who  survived  until  18S0; 
"1^  in  ejectment,  that  the  heir  of  the  wife  was  barred  by  the 
^cne  possession  of  above  forty  years ;  though  the  wife  was 
always  under  the  disability  of  coyert^ure,  and  the  husband  had  a 
'^^cy  by  the  courtesy  during  his  life,  and  no.  fine  had.  been 
fevied*. 

■  Doe  d.  Corbyn  v.  Braniton,  4      1  Har.  &  WoU,  162. 
»'«v.  a  M.  S64«  3  AdoL  &  Eflla,  63. 


1283  LIMITATIONS,   STATUTES   OF.  [cRAMTuJ 

No  farther       Sec.  18.  provides   '^tbat  when  any  person  sball  be  rnide^ 
aUowed  for   ^^7  ^^  ^^^  disabilities  bereinbefore  mentioned  at  the  tine  ti^ 

amiooesaion  wbicb  bis  riffbt  to  make  an  entry  oi*  distress  or  to  briuff 
ofdiBabili.  o  /  •"& 

ties.  action  to  recover  any  land  or  rent  shall  have  first  acemed, 

shall  depart  this'  life  without  having  ceased  to  be  onder 

such  disabOity,  no  time  to  make  an  entry  or  distress  or  to  bn 

an  action  to  recover  such  land  or  rent  beyond  the  said  peri 

of  twenty  years  next  after  the  right  of  such  person  to  make 

entry  or  distress  or  to  bring  an  action  to  recover  such  land 

rent  shall  have  first  accrued,  or  the  said  period  of  ten  yei 

next  after  the  time  at  which  such  person  shall  have  died,  doi 

be  aUowed  by  reason  of  any  disability  of  any  other  person. 

Sootland,  Sec.  19.  enacts,  "  that  no  part  of  the  united  kingdom  of  Grcii 

and  the  ad-  Britain  and  Ireland,  nor  the  Islands  of  Man,  Guernsey,  Jencr 

^lum^        Aldemey,  or  Sark,  nor  any  islands  adjacent  to  any  of  the? 

to  be  (being  part  of  the  dominions  of  his  Majesty,)  shall  be  deemoj 

Yond  seasT*  ^  ^  beyond  seas  within  the  meaning  of  this  act." 

By  sec.  20,  when  the  right  to  an  estate  in  possessioo  8 
barred,  the  right  of  the  same  person  to  future  estates  shall  ak 
be  barred. 

By  sec.  21,  where  tenant  in  tail  is  barred,  remainderH 
whom  he  might  have  barred,  shall  not  recover. 

By  sec.  22,   possession  adverse   to  a  tenant  in  csfl  si 
run  on  against    the    remainder-men  whom   he    might  bait 
barred. 

By  sec.  23,  where  there  shall  have  been  possession  ondfT 
an  assurance,  by  a  tenant  in  tail,  which  shall  not  bar  the  n^ 
mainders,  they  shall  be  barred  at  the  end  of  twenty  yean  after 
the  time  when  the  assurance,  if  then  executed,  would  h^t 
barred  them. 

By  sec.  28,  a  mortgagor  shall  be  barred  from  bringing  < 
siiit  to  redeem  the  mortgage  at  the  end  of  twenty  yeirs  fron 
tlie  time  when  the  mortgagee  took  possession,  or  from  the  ia>t 
written  acknowledgment. 

By  sec.  29,  no  lands  or  rents  are  to  be  recovered  by  ecde* 
siaadcal  or  eleemosynary  corporations  sole  but  within  tv9 
incumbencies  and  six  years,  or  sixty  years. 

By  sec.  80,  no  advowson  shall  be  recovered  but  witluc 
three  incumbencies  or  sixty  years. 
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Sec.  54.  enacts,  "  that  at  tbe  determination  of  the  period  -At  the  end 

of  the 
limited  by  th»  act  to  any  person  for  making  an  entry  or  dis-  penod  of 

tress,  or  hrii^g  any  writ  of  quare  impetkt  or  other  action  or  SJ^'JJ^htof 

nitf  the  right  and  title  of  such  person  to  the  land,  rent,  or  ad«  the  party 

fowsoB  for  the  recovery  whereof  such  entry,  distress,  action,  or  ^^"^^^ 

nit  respectively  might  have  been  made  or  brought  within  such  beeztin. 

period  shall  be  extinguished."  ^^ 

Sec  S5.  enacts,  "  that  the  receipt  of  the  rent  payable  by  any  Receipt  of 
taaotlroni  year  to  year,  or  other  lessee,  shall,  as  against  such  deemed  re- 
ieaee,  or  any  person  claiming  under  him,  (but  subject  to  the  ^^^  ^^ 
lease,)  be  deemed  to  be  the  receipt  of  the  profits  of  the  land  for 
lb  purposes  of  this  act." 

By  sec.  40,  money  charged  upon  lands  and  legacies  shall 
Adeemed  satisfied  at  the  end  of  twenty  years  if  there  shall  be 
BO  interest  paid  or  acknowledgment  in  writing  in  the  mean 
time. 

Bf  sec.  41^  no  arrears  of  dower  shall  be  recovered  for  more 

<^  sis  years. 

Bjsec.  42,  no  arrears  of  rent  or  of  interest  in  respect  of  Noarreen 
t>  t^'  «i  ^  m      t   o{  rent  or 

aoj  sum  of  money  charged  upon  or  payable  out  of  any  land  interest  to 

or  rent,  or  in  respect  of  amy  legacy,  or  any  damages  in  respect  ^  ^V  . 

of  such  arrears  of  rent  or  interest,  shall  be  recovered  by  any  more  than 

i«ress,  action,  or  suit  but  within  six  years  next  after  the  same  *"  ^*'"' 

ttspectivdy  shall  have  become  due>  or  next  after  an  acknow- 

^£<}ginent  of  the  same  in  writing  shall  have  been  given  to  the 

penoQ  entitled  thereto,  or  his  agent,  signed  by  the  person  by 

vbom  tbe  same  was  payable,  or  his  agent :  provided  neverthe- 

^1  that  where  any  prior  mortgagee  or  other  incumbrancer 

Bbll  have  been  in  possession  of  any  land,  or  in  the  receipt  of 

^  profits  thereof,  within  one  year  next  before  an  action  or 

aat  shall  be  brought  by  any  person  entitled  to  a  subsequent 

>Kirtgage  or  other  incumbrance   on  the  same  land,   the  per- 

M&  entitled  to   such  subsequent  mortgage  or   incumbrance 

B^7  recover  in  such  action  or  suit  the  arrears  of  interest  which 

^  have  become  due  during  the  whole  time  that  such  prior 

isortgagee  or  incumbrancer  was  in  such  possession  or  receipt 

^  aforesaid,  although  such  time  may  have  exceeded  the  said 

tenn  of  six  years." 

The  following  case  has  occurred  under  section  42. — ^Where 
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Dediion 
uudar  the 
preceding 


in  replevin  the  defendant  avowed  takii^  the  goods  as  a  distrew 
for  rent  in  respect  of  an  annuity,  and  the  defendant  pleaded 
**  that  the  said  distress  was  not  made  within  six  years  after  the 
said  annuity  or  yearly  rent  first  became  due,**  upon  whidi  itstte 
was  joined;  it  appeared  that  the  annuity  in  question  was 
granted  to  the  defendant  for  his  life,  and  that  his  right  to  dis- 
train for  it  first  accrued  in  1805,  but  he  neither  distrained  nor 
received  any  part  of  the  annuity  until  1835,  when  he  distrained 
fi)r  twenty-nine  years*  rent;  held,  that  though  upon  another 
issue  the  defendant's  title  to  the  annuity  was  barred  by  the  se- 
cond section  of  this  act  *,  he  was  entitled  to  a  verdict  on  this 
issue  under  the  42d  section  ;  for  upon  this  issue  there  was  na 
objection  made  to  the  avowant's  right  or  title  to  the  annuity  it- 
self, but  simply  to  the  amount  of  the  arrears  claimed  beyond 
those  of  the  last  six  years,  and  the  distress  was  evidently  made 
within  time  for  the  last  six  years  \ 

To  remove  some  doubts  occasioned  by  the  preceding  statute, 
the  7  W.  IV.  &  1  Vic.  enacts,  **  that  a  mortgagee  may  bring 
an  action  to  recover  lands  at  any  time  within  twenty  years  after 
the  last  payment  of  principal  or  interest  secured  by  the  mort- 
gage, although  more  than  twenty  years  may  have  elapsed  since 
the  right  of  action  shall  have  first  accrued." 


SECTION  XV. 


LIMITATION   or   ACTIONS  UPON   SPXCIALTIBS. 

LimitBtion    The  3  &  4  W.  IV.  c.  42.  s.  8.  enacts,  **  that  all  actions  ot 

debton"*  ^  ^®^^  ^®'  '^^^  VLj^on  an  indenture  of  demise,  all  acuons  of  covenant 

tpeoialtiei,    or  debt  upon  any  bond  or  other  specialty,  and  all  actions  of 

debt  or  #ctre  facias  upon  any  recognizance,  and  also  all  actions 

of  debt  upon  any  award  where  the  submission  is  not  by  spe- 


*  See  «ili,  1278. 

^  James  v.  Salter,  3  Bing.  N.  C. 
644.  3  Hodges,  70-  ''  The  pro- 
yfsions  of  the  42d  section  appear 
rather  to  apply  to  the  recovery  of 
rents  which  are  an  actual  charge 
upon  the  land,  than  to  mere  con* 


▼entional  rents.**  Pmr  TUadai,  C  J>^ 
in  Paget  V.  Foley,  8  Bing.  N.  C.  68a 
2  Hodges,  36,  pott,  1285,  where  it 
has  been  held,  that  thia  section  does 
not  apply  to  rent  resenred  by  spe- 
cialty. 


M9^  Jilt] .  j  uifiTATivif '  tr:  Mftoioh'Siwt .  «uci altibs.  .  I M^ 

cnkliqr  li»JNV^.te»  4iit  an  tMpe«l)Qf  any  tfopybold  mami^r  9r 

4KtMM;^|teiyib]Mi  rt>"l W>f » '  <*  Mws  of  .m9oe|(  givco  fo  tke 
Jpa^iBfl^f)di^>J,9W  «totm«>  IMW  pr  h^mftei:  to  be  in  %oe, 
4l^.i||fi])J}^  f^e^or^broiii^t  fitaojr  tuM  after  the  end  of  the 
ptii^t.eeniopi  of  pevlieme^t^'  ebell  be  ooBUpeneed  and  sued 
vithifl^tbe  tinie  in|d  ^eutatioa  bereinafter  fq^preiped,  and  not 
aA^^  .c|»t  U  to  ;»7|.  tj^e  aaid  aotma  of  debt  for  r«;nt  upon  an 
inHffitnre  of  devise^  or  coyeoant,  or  debt  upon  aay  bead  or 
pUier.  iiiieciaitj^  actipQS  of  debt  or  ^re  facias  upon  reoo^- 
sm^  witbin  t^  jeai;9  afi^r  tbie  end  of  this  pre^e^t  aeesion.  or 
wiihip  j^yrenty  ye^rs  afteir  the  fauee  o£  such  actions  or  suita»  but 
OQt  after;  tbe  said  af<tioiUB  .by  the  party  ^eved  within  ti^o 
years lafiej^  the  canse  of  su<;h. actions  or  suits^but  not  after;  i^nd 
t^,,saidothe^  ac^tiops  within  s^^  ^ears  after  tbecauae  of  ^i^ch 
actions  or  suits,  but  not  after. ;  provided  that,  noChiiig  herein 
cof)tain|^  shall  extend  |q  any  action  given  by  any  statute  where 
the  time  for  bringing  svcfi  action  i^  or  s^U  be  by  any  statute 
sjjcciallyj^ited,".  ;  ,  \\ 

It  has.be^n  held;  that  rent  reserved  by  specialty  is  within  the  Rent  r». 
foregoing  provision,  and  that  the  limitation  of  the  right  of  action  q^^i?^ 
for  the  recovery  thereof  is  ten  years,  and  not  six  years,  as  pro* 
vided  by  3  &  4  W.  IV.  c.  i7.  i  4«,  • 

Sec  4.  contains  the  usual  provision  in  favour  of  infants, 
femes  covert,  persons  of  unsound  mind,  and  persons,  whether 
plaintifis  or  defendants,  al^H^P^.b^yund  seas. 

Sec.  5.  provides,  '*  that  if  any  acknowledgment  shall  have  PnrHao  in 
been  made,  either  b/  Wrftirtg  signed  by  the  party  liable  by  J^J!,2iedgI 
virteeof  8ttchiaientqce«apeciaIty,0rTecoguiBanee,orhisa9etit,  mentiBf. 
or  by  part  paynieut  or  |mrt  saiisiaetioti  on  aecoimt  of  ady  pnn^  by  part  ' 
cipsl  or  iirtereat  b^g  ,4>^  due  thereon,  it  shall  and  may  be  P>y°^^^ 
lawful  four  the  person  or  persons  entitled  to  such  a^ons  to 
bring  his  or  their  Action /or  the  money  remayiing  unpaid  ^d  ^o 
acknowledged  to  be  due  within  twenty  yeara  after  such  acknow- 
ledgment by  writing  or  part  payment  or  part  satiafiMfiiofk  as 
aforesaid,  or  in  case  the  person  or  persons  entitled  to  snch  action 
shall  at  the  time  of  such  acknowledgment  be  under  such  dis- 


^       »■»         M    I    111      >■       ■  ■  fc-MW^^>».**» 


*  Paget  o.  Foley,  2  Btng.  N.  C.  079.    2  Soott,  760.    2  Hodgei,  92. 
VOL.  II,  p  P 
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ability  as  afopesaid,  op  the  papty  tnaking  such  acknowledgment 
be,  at  the  time  of  making  the  same,  beyond  the  seas,  then  within 
twenty  years  after  such  disability  shall  have  ceased  as  aforesaid, 
or  the  party  shall  have  returned  from  beyond  seas,  as  the  cue 
may  be ;  and  the  plaintiff  or  plaintiffs  in  any  such  action  on 
any  indenture,  specialty,  or  recognizance,  may,  by  way  of  re- 
plication, state  such  acknowledgment,  and  that  such  actioo  was 
brought  within  the  time  aforesaid,  in  answer  of  a  plea  to  this 
statute." 
The  limita-  Sec.  6.  enacts,  <'  that  if  in  any  of  the  said  actions  judgment 
judirment  ^  given  for  the  plaintiff,  and  the  same  be  revepsed  by  enor,  or 
oroatlawiy  ^  verdict  pass  for  the  plaintiff,  and  upon  mattep  alleged  in  arrest 
of  judgment  the  judgment  be  given  against  the  plaintiff,  that  he 
take  nothing  by  his  plaint,  writ,  op  bill,  op  if  in  any  of  the  laid 
actions  the  defendant  shall  be  outlawed,  and  shall  aflep  rewem 
the  outlawpy,  that  in  all  such  cases,  the  papty  plaintiff,  hii  exe- 
ctttops  OP  administpatops,  as  the  case  shall  pequipe,  mayooo- 
mence  a  new  action  op  suit  from  time  to  time  within  a  year  after 
such  judgment  pevepsed,  op  such  judgment  given  against  the 
plaintiff,  op  outlawry  pevepsed,  and  not  aftep." 

By  sec.  7.  no  papt  of  the  united  kingdom  of  Great  Britaia 
and  Ireland,  nor  the  Islands  of  Man,  &c,  shall  be  deemed  to 
be  beyond  the  seas  within  the  meaning  of  this  act  or  of  the  SI 
Jac.  I.  c.  16. 
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SECTION  I. 

WSnr  AR   ACTION    WILL   LIB   FOB   A   MALICIOUS   PBOSBCVTION. 

Ir  a  party  maliciously  and  without  reasonable  and  probable  cause 
prosecute  or  arrest  another,  he  is  liable  to  an  action  on  the  case 
for  the  injury  which  the  person  so  prosecuted  or  arrested  may 
bare  thereby  sustained,  in  his  person  by  the  imprisonment,  in 
hit  property  by  the  expense,  or  in  his  reputation  by  the 
scaadaL 

To  support  such  action  there  must  be  malice  express  or  im- 
plied, and  the  want  of  probable  cause.  The  concurrence  of 
both  drcnmstances  is  indispensably  necessary ;  proof  of  ex- 
prets  malice  is  not  sufficient  without  evidence  of  the  want  of 
probable  cause  *.  And  **  if  there  be  reasonable  or  probable 
cause,  no  malice,  however  distinctly  proved,  will  make  the 
defendant  liable."  ^  **  The  term  '  malice '  in  this  form  of  ac- 
tioD  is  not  to  be  considered  in  the  sense  of  spite  or  hatred 
against  an  individuid,  but  of  fiia/««  animus,  and  as  denoting  that 
the  party  is  actuated  by  improper  and  indirect  motives."  ^ 

*  Johnton  «.  Sutton,  1  T.  R.  M6.     Jenkins,  5  B.  &  Ad.  694.  Arbiickle 
Tamer  v.  Turner,  Oow.  90.  v.  Taylor,  Dow.  160. 

^  Per  Fmrke,  J.,  in  Mitdiell  v.  *  Per  Parke,  J.,  Id. 

P  P  2 
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An  action  on  the  case  lies  for  nudiciously  soing  out  a  com- 
mission of  bankruptcy  *.  But  it  must  appear  that  the  commis- 
sion was  superseded  before  the  commencement  of  the  action  \ 
A  supersedeas,  however,  is  no  evidence  of  the  want  of  probable 
cause,  as  it  may  proceed  upon  strict  legal  grounds  ^,  But  if  it 
appear  that  the  facts  upon  which  the  commission  is  founded,  do 
not  amount  to  an  act  of  bankruptcy,  it  will  be  sufficient  to  call 
upon  the  defendants  to  prove  the  affirmative  of  probable  cause. 
For  evidence  of  the  absence  of  probable  cause  is,  in  effect,  the 
evidence  of  a  negative,  and  very  slight  evidence  of  a  negative 
is  sufficient  to  call  upon  the  other  party  to  prove  the  affirmative, 
especially  where  the  nature  of  the  affirmation  is  such  as  to 
admit  of  proof  by  witnesses,  and  cannot  depend  upon  matters 
lying  exclusively  within  the  party's  own  knowledge,  as  in  some 
cases  of  criminal  prosecution  it  may  do  ^. 

An  action  on  the  case  may  be  maintained  for  maliciously 
causing  the  plaintiff  to  be  excommunicated  in  the  Ecclesiastical 
Court*.  So  it  lies  at  the  suit  of  the  husband  for  the  expenses 
incurred  in  consequence  of  the  malicious  prosecution  of  his 
wife  '.  So  it  lies  for  maliciously  obtaining  or  executing  a  war- 
rant to  search  a  house  for  smuggled  goods,  if  none  be  found 
there  s.  If  a  magistrate  maliciously  grants  a  warrant  against 
another,  without  any  information,  upon  a  supposed  charge  of 
felony,  the  remedy  against  him  is  trespass  and  not  case  \  But 
though  it  may  be  trespass  in  the  magistrate  to  grant  an  illegal 
warrant,  yet  an  action  on  the  case  may  be  supported  against  the 
person  who  causes  and  procures  such  warrant  to  issue,  if  it  is 
done  maliciously,  and  without  reasonable  or  probable  cause  K 

But  to  sustain  an  action  against  a  party  for  preferring  a 
charge  before  a  magistrate,  and  procuring  him  to  grant  his  war- 


*  Brown  V.  Chapman,  3  Burr.  86.  See  Ackeriey  v.  Parkinson,  3 
141&  Chapman  o.  PickengiU,  2  M.  &  S.  ill.  Beaanin  v.  Soutt,S 
WiU.  14&  Camp.  388. 

^  Whitwoith  V.  Hall,  2  B.  &  Ad.  '  Smith  o.   Hixon,  2  Stnu  977* 

895.  Cas.  tem/k   Hard.   64.      B.  N.  P> 

'  Hay  0.  Weakley,  6   C.  &  P.  13. 

861.  ■  Boot  e.  Cooper,  1  T.  R.  6S&  ». 

'  Cotton  V,  James,  1  B.  &  AO.  ^  Moigui  r.  Hughes,  2  T.  R.  255- 

12&  I  Elsee  v.  Smith,  (in  error,)  1  D. 

*  Hocking  r.  Mathews,  1  Vent.  &  B.  9?.    2  Chit.  SOi. 
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not,  the  charge  rnoBt  be  wilfiiDy  false  *.  It  is  no  objection  to 
in  atctiDa  for  a  malicious  prosecution,  that  the  plaintiff  was  ac- 
quitted, on  account  of  a  defect  in  the  indictment  K  A  rale  for 
a  cTBDiaal  infinrmation  obtained  by  the  plaintiff  in  an  action  for 
the  malicious  prosecution  of  an  indictment,  and  made  absolute, 
is  no  bar  to  such  action,  although  the  indictment  was  against 
the  plaintiff  and  another  person  ®. 

Bnt  an  action  on  the  case  to  recover  damages  against  the  les- 
sor of  the  plaintiff,  in  a  vexatious  ejectment,  is  not  maintainable  \ 
And  if ^.  strike  B.,  and  B.  return  the  blow,  on  which  A*  indicts 
J?,  for  an  assault,  the  bare  fact  of  ^.  having  struck  the  first  blow, 
u  not  sufficient  to  support  an  action  for  a  malicious  prosecu- 
don*. 


SECTION  II. 

WHB9    AH   ACTION   OK    THB   CASE   WILL   LIE   VOR   A   MALICIOUS 

ARREST. 

Ah^  action  on  the  case  will  lie  for  maliciously  arresting  a  party 
for  a  debt,  where  none  is  due,  or  for  a  larger  sum  than  is  really 
due.  Where  there  are  mutual  accounts  between  the  parties, 
the  balance  only  is  to  be  considered  as  the  existing  debt,  for 
the  purpose  of  arrest,  and  an  action  will  lie  against  a  party  for 
arresting  a  debtor  for  the  amount  of  one  side  of  the  account, 
without  deducting  what  is  due  on  the  other  ^  So,  if  a  party, 
though  having  a  reasonable  and  probable  cause,  arrests  a  person 
privileged  from  arrest ;  as  where  a  creditor  arrested  a  practising 
attorney  for  a  just  debt ;  it  was  held,  that  he  was  liable  to  an 
action  for  a  malicious  arrest,  and  that  the  fact  of  his  knowing 
him  to  be  an  attorney,  was  an  ingredient  from  which  the  jury 
might  infer  malice  s. 

'  Cohea  «.  Morgan,  0  D.  &  R.  8.  '  Austin  v,  Debnam,  3  B.  &  G. 

»  Wicksff.FenUiani,4T.IL!i47.  130,  whero  AbboH^   C.   J.,  disap- 

Pippet  V.  Heam,  S3,  8c  A,  634.  proves  of  the  decision  in  Brown  v. 

'  Caddy  v-  Barlow,  1   M.  &  R.  Pigeon,  2  Camp.  694,  holding  the 


27&     And  see  Rex  v.  Sparrow,  2  contrary.     Wentworth  v,  Bullen,  9 

T.  R.  19&  B.  &  C.  840.      See  Dronefield  v. 

'  Pnrton  r.  Honnor,  1  B.  A.  P.  Archer,  6  B.  &  A.  613. 

306.  '  Whalley  v.  Pepper,  7  C.  &  P. 

*  Fish  0.  ScoU,  Peake,  136.  606. 
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Holding  to  An  action  Kes  for  maliciously  holding  a  party  to  bai!,  although 
he  is  never  arrested,  but  is  told  that  there  is  a  writ  out  against 
him,  amd  he  goes  to  the  sheriff's  oflScer  and  gives  bail  *•  Bat 
where  an  oflScer,  who  had  a  writ  against  a  man,  sent  to  him  to 
say  so,  and  asked  him  to  appoint  a  time  to  come  to  his  o£Boe 
and  execute  a  bail  bond,  which  he  did ;  held,  not  to  constitute 
an  arrest,  so  as  to  support  an  action  for  a  malicious  arrest.  For 
the  officer  did  no  more  than  merely  to  give  notive  of  the  writ  K 
And  where  ji,  by  mistake  sued  out  a  bailable  writ  against  B,^ 
and  gave  it  to  C,  an  officer,  to  be  executed ;  C  said  to  B.  he 
had  a  writ  against  him,  but  B,  denying  that  he  owed  the-money, 
C.  did  not  take  him  into  actual  custody.  On  inquiry,  the  mis- 
take was  discovered,  and  B.  was  told  he  need  give  himself  no 
farther  trouble  in  the  matter ;  however,  he  afterwards  put  in 
bail  above,  and  incurred  ap  expense  of  142.;  held,  that  he 
could  not  maintain  an  action  against  A.  for  a  malicious  arrest  ^. 
An  action  lies  for  maliciously  suing  plaintiff  in  an  inferior 
court,  and  arresting  him  when  that  court  had  no  jurisdiction  of 
the  cause  <*.  It  seems  that  a  party  is  liable  to  this  action,  though 
the  arrest  was  made  by  his  attorney,  without  his  (the  defend- 
ant's) knowledge  or  consent  *. 


SECTION  III. 

MALICE   AND   WANT  OV    PROBABLE  CAUSE. 

There  must  To  sustain  an  action  for  a  malicious  arrest  there  must  be 
of  maUoe^  evidence  of  malice '.  And  even  where  the  writ  was  sued  out 
and  wmnt  afler  payment  of  the  debt,  the  facts  of  the  case  precluding  any 
ctimt,  inference  of  malice,  it  was  held,  that  an  action  for  maliciously 

holding   to  bail,   would  not   lie   without  direct  evidence  of 
malice  If.     A  discontinuance  of  the  action  has  been  held  not 


*  SmsU  V.  Gray,  2  C.  &  P.  606.  *  Jonestx.  Nicholli,  SM.  &  P.  IS. 
^  Berry  r.  Adamaon,  6  B.  &  C.  '  Scheibel «.  Fairbain,  1  B.  &  P. 

62&     2  a  /^  P.  503.  d8&     Page  «.  Wiple,  3  Eaat,  314. 

*  Bieten  r.  Burridge,  3  Camp.  George  o.  Radford,  3  €X  &  P.  464. 
ISO.  ■  GibKML  V.  Chaten,  2  B.  &  P. 

«  Goslin  ff.  WikodK,  2  Wil8.S02.  129.   And  see  SOFenidet «. Bowleg, 

And  aee  Smith  v.  Caitd,  2  Wik.  1  Moore,  92,  and  Jamet  o.  Francis, 

376.  5  Price,  1. 
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(o  be  evidence  of  want  of  probable  cause,  to  as  to  afford  a 
presomptioa  of  malice  *.  So  where  the  plaintiff  was  arrested 
by  the  indorser  of  a  bill,  purporting  to  be  drawn  on  and  ac* 
eepted  by  him,  but  not  in  fiict  accepted  by  him ;  it  was  held,  not 
to  be  aoflBcient  to  support  an  action  for  a  malicious  arrest,  the 
defendant  having  acted  under  a  mistake  and  without  malice  \ 
Bat  where  A.  arrested  B^  for  money  paid  to  his  use,  on  the  10th 
of  Deeemh^f  and  was  ruled  to  declare  on  the  17th ;  filed  a  de- 
claration  on  the  24th,  and  discontinued  the  action,  upon  pay- 
ment of  costs,  on  the  31  st ;  held,  in  case  for  a  malicious  arrest, 
that  this  was  a  suflScient  primd  facie  evidence  of  malice,  and 
wuit  of  probable  cause*.  So  where  a  defendant,  on  being 
taken  in  execution  under  a  writ  of  co.  «a*,  tendered  the  debt  and 
costs  to  the  plaintiff's  attorney,  required  him  to  sign  his  dis- 
charge, which  he  refused  to  do  until  he  had  paid  an  inde- 
pendent collateral  demand  for  costs ;  held,  that  the  plaintiff 
and  his  attorney  were  liable  to  an  action  on  the  case  for 
such  refusal,  and  that  the  refusal  was  primd  facie  evidence  of 
malice^. 

We  have  seen  that  in  order  to  sustain  this  action,  there  must  Malioe  Is  a 
be  evidence  of  malice,  and  want  of  probable  cause  ;   it  is  ob-  J^^  j^^^ 
servable,  that  malice  is  altogether  a  question  for  the  jury,  and 
that  it  is  not  necessarily  implied  so  as  to  withdraw  it  from  their 
consideration,  even  where  want  of  probable  cause  is  clearly 
proved,  though  the  jury  may  infer  malice  from  that  circum- 
stance *•    Probable  cause  is  a  mixed  proposition  of  law  and  ProUUe 
iact,  when  the  facts  are  admitted  or  ascertained,  it  is  a  pure  ^^J^qdot- 
qoestion  of  law,  and  it  is  for  the  court  to  pronounce  whether  tion  ofisw 
sudi  facts  constitute  a  probable  cause ;  but  if  the  circumstances 
alleged  to  shew  a  probable  cause  are  disputed,  it  is  for  the  jury 
to  decide  whether  they  are  true  or  not '. 


*  Brittow  o.  Heywood,  1  Stark.  129.    4  B.  &  C.  86. 

4a.  *  MitcheU  V.  Jenkini,  6  B.  &  Ad. 

»  SpenoBr  0.  Jacob,  M. &  M.  180.  68&    2N.&M.  SOI.    See  Burley 

And  fee  Jackacm  «.  Burleigh,  3  Eep.  e.  Bethune,  5  Taunt.  583. 

34.  '  Sutton  r.  Johnitone,  1  T.  R. 

*  Nichobon  v.  Cogfaill,  6  D.  &  R.  546.     Nicholson  e.  CoghiU,  4  B.  & 
IS.    4  B.  &  C.  21.  C.  21.     Per  Lord  Denman^  C.  J.,  5 

'  Cronr  o.  Pilling,  6  D.  &  R.  B.  &  Ad.  594. 
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*'  It  18  difEcult,*'  said  Lord  Tenierdent  C.  J.^  ^  to  lay  down 
any  general  rule  as  to  the  caaei  where  the  <^nion  of  the  jury 
should  or  should  not  be  taken  upon  this  point.  I  have  con- 
sidered the  correct  rule  to  be  this ;  if  there  be  any  fact  in  dis- 
pute between  the  parties,  the  judge  should  leave  that  question 
to  them,  telling  them,  if  they  should  find  one  way  as  to  that 
fact,  then,  in  his  opinion,  there  was  no  probable  cause,  and  dieir 
verdict  should  be  for  the  plaintifil  If  they  should  find  in  the 
other,  then  there  was»  and  their  verdict  should  be  for  the  de- 
fendant." * 

Where  in  an  action  for  malicionsly  indicting  j4,  ibr  peijury,  it 
appeared  that  the  defendant  ^.,  in  1824,  preferred  the  indict- 
ment, and  gave  evidence  before  the  grand  jury,  that  the  bill 
was  found  and  removed  into  K.  B.,  and  tried  in  1827 ;  that  JSL 
was  in  court  at  the  trial,  but  offered  no  evidence,  and  A.  was 
acquitted;  the  judge,  in  his  direction,  told  the  jury  that  if  the 
defendant  abstained  from  giving  evidence,  from  a  consciousnesa 
that  he  had  no  evidence  to  give  which  would  support  the  in- 
dictment, then  there  was  want  of  probable  cause,  and  they 
should  find  for  the  plaintiff;  but  if  he  did  not  abstain  from 
giving  evidence  on  that  ground,  then  there  was  no  proof  of 
want  of  probable  cause,  and  they  should  find  for  the  defendant. 
The  jury  having  found  a  verdict  for  the  plaintiff;  held,  upon  error, 
and  a  bill  of  exceptions,  whereby  the  objections  stated  to  the 
summing  up  was,  that  the  judge  himself  ought  to  have  deter- 
mined upon  the  facts,  whether  there  was  probable  cause  or  not, 
that  the  direction  of  the  learned  judge  was  not  inc<ffrect ;  for 
it  was  for  the  jury  to  determine  the  facts  which  include  the 
motives  of  the  parties ;  and  as  the  motive  which  induced  the 
defendant  to  forbear  giving  evidence,  was  an  essential  ingre- 
dient in  the  case,  it  was  for  the  jury  to  infer  the  motive  from 
the  facts  ^ 

Where,  in  an  action  for  a  malicious  prosecution,  the  plaintiff 
proved  a  case,  which  in  the  opinion  of  the  learned  judge  showed 
that  there  was  no  reasonable  or  probable  cause  for  preferring 


•  Per  Lord  Ter^terdeny  C.  J.,  in     845 ;     nom  Willana  *.   Taylor,  6 
Blachford  v,  Dod,  2  a  &  Ad.  184.       Bing.  183.     3  M.  &  P.  350. 
^  Taylor  r.  Willans,  2  B.  &  Ad. 
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the  in^etmeiit ;  the  defendant  then  called  a  wrtneM  to  prove 
an  additkmal  fact,  and  that  heing  proved,  the  learned  judge 
was  of  opmion  that  there  was  reasonahle  and  prohahle  cause 
for  preferring  the  indictnient ;  held,  that  there  heing  no  con- 
tndictOTj  testimony  as  to  that  fact,  and  there  heing  nothing 
in  the  demeanour  of  the  witness  who  proved  it  to  impeach  his 
credit,  the  learned  judge  was  not  hound  to  leave  it  to  the  jury 
to  find  the  fact,  hut  that  he  might  act  upon  it  as  a  fact  proved^ 
and  nonsuit  the  plaintiff*. 

But  in  an  action  on  the  case,  for  taking  the  plaintiff  to  a  police 
office,  on  a  charge  of  having  uttered  menaces  against  the  defend- 
ant's lil^  and  causing  him  to  he  imprisoned  until  he  found  hail ; 
the  court  held,  that  it  was  not  for  the  judge  alone  to  determine 
whether  the  menaces  justified  the  charge,  hut  that  it  should 
have  heen  left  for  the  jury  to  say,  whether  the  defendant  had 
believed  the  menaces,  and  had  acted  bond  Jide  in  preferring  the 
charge,  hefore  the  judge  had  decided  whether  or  not  there  was 
reasonahle  and  prohahle  cause  **. 

Where,  in  an  action  for  a  malicious  prosecution,  it  appeared 
that  the  plaintiff,  a  servant,  heing  discharged  from  service  on  a 
Friday,  took  away  with  her  from  her  master's  house  a  trunk 
and  bag,  the  property  of  her  master;  the  defendant,  her 
master,  wrote  to  her  the  next  day,  demanding  his  property, 
and  threatening  to  proceed  criminally  on  the  Monday  foUowing, 
if  it  were  not  restored ;  the  plaintiff  heing  absent  from  home 
when  the  letter  was  delivered,  no  answer  was  returned ;  where- 
upon the  master,  the  same  day,  Saturday,  had  her  taken  into 
custody,  hut  when  she  was  brought  before  the  magistrates  on 
Monday,  declined  to  make  any  charge ;  held,  that  considering 
the  nature  of  the  facts,  the  judge  was  justified  in  leaving  it 
to  the  jury,  whether  the  defendant  had  reasonable  or  prohahle 
cause  to  institute  the  proceedings  ®. 

If  a  party  lays  all  the  facts  of  his  case  fiurly  hefore  counsel, 
and  acta  bond  Jide  on  the  opinion  given  by  that  counsel,  (how- 
ever erroneous  that  opinion  may  he,)  it  amounts  to  a  probable 


*  Davis  r.    Hardy,   6   B.  &  C.  *  M'Donald    or  M'Donnell   v. 

235.  Rooke  or  Brooke,  2  Bing.  N.  a 

^  Vensfn  v.  Johnson,  10  Bing.  217.  2  Soott,  369.  1  Hodges,  314. 
301.    3  Moor  &  Soott,  847. 
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cause*;  but  not  unlefls  a  fuU  and  correct  atateiDait  of  tbe 
.fiu:t8  be  laid  before  counsel  \ 

Probable  cause,  means  a  probable  cause  of  actkn,  and  not  i 
probable  cause  for  any  particular  form  of  action;  dieidbre 
where  a  party  had  been  arrested  in  a  jomi  action  of  covcbu< 
when  he  was  not  liable  jointly  but  separatdy,  Mr.  Josdcc 
Littledale  held,  at  Nisi  Prku,  that  it  did  not  imply  a  want  oi 
probable  cause ;  "  the  question  of  probable  cause,''  said  he,  "ii 
not  affected  by  any  technicality  as  to  the  form  of  the  acdoD.''^ 
Probable  cause,  to  prove  an  available  defence,  must  have  operated 
on  the  defendant's  mind  at  the  time  he  did  the  act  which  fonn 
the  basis  of  the  action ;  the  defendant,  therefore,  mast  ike« 
that  he  had  a  knowledge  of  &cts  sufficient  to  induce  him  to  be- 
lieve the  plaintiff's  guilt,  before  he  made  the  chaige  contained 
of*. 

SECTION  IV. 

DBTBRMINATIOK  OT   THB   ORIGINAL   SUIT. 

To  support  an  action  for  a  malicious  prosecution  or  arrest,  H 
must  appear  that  the  prosecution  or  former  suit  was  deter^ 
mined ;  evidence  of  an  acquittal  by  the  verdict  of  the  jury,  ^t 
of  the  plaintiff's  discharge  in  consequence  of  the  grand  jury 
not  finding  a  true  bill,  will  shew  a  legal  termination  of  the  prcn 
secution*.  But  entering  a  nolle  prosequi  by  die  attorney- 
general  is  not  a  sufficient  determination  of  the  proaecntioo, 
because  new  process  may  still  issue  on  the  same  indictment  ^ 
Proof  that  no  declaration  was  filed  within  a  year  after  tbe 
return  of  the  writ,  has  been  held  to  be  sufficient  evidenced 
the  suit  being  at  an  end  t ;  and  it  makes  no  difference  in  ties 
respect,  that  the  cause  is  removed  by  habeas  corpus  from  » 
inferior  court,  for  even  in  such  case  the  cause  is  not  oot  oi 
court  until  the  end  of  the  year,  and  by  the  35th  rule  of  H*  T. 
2  W.  IV.  it  is  provided,  '<  that  in  all  the  courts  the  plaintiff  sbiH 

*  Psr  Bajfleff^  J.,  in  BaTenga  v.     N.  &  Peer. 

Macintodi,  2  B.  &  C.  697-    Snowv  *  &  N.  P.  13.  Hnntor » Fifuk 

Allen,  1  Stark.  602.  Willes,  617.     MoiKan  a.  Hogbs.  \ 

^  Hewletv.Gradde7,5Taiint.277*  T.    R.  226.      Fiiher   r.  Bn««< 

*  Whalleyv.  Pepper, ^  C.&P.611.  Doug.  216. 

«  0elcgalt;.Highley,3Bing.N.C.         '  Ooddaid  a.  Snuth,  S  Jl<4. 9^1. 
969.  Docwra  0.  Hilton,  dted,  id    2         ■  Pierce  a.  8treec,3  &&Ad.S9: 
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be  deoned  oat  ef  court,  unless  he  declare  within  one  y^ar  after 
tlw  process  is  returnable.'*  * 

Proof  of  a  mle  to  disoontinne,  and  that  the  costs  have 
been  taxed  and  paid,  is  sufficient  evidence  of  the  termina- 
tioQ  of  the  suit  \    And  when  the  judgment  of  discontinuance 
is  entered  up,  it  relates  back  to  the  day  when  the  rule  to  dis- 
coDtmoe  is  taken  out,  so  that  the  acticm  is  to  be  considered  as 
diicontinued  firom  that  time  «•     So  a  rule  to  stay  proceedings^ 
lod  deliver  up  to  the  then  defendant  the  bill  of  exchange 
i^OQ  whidi  the  action  was  brought,  is  a  sufficient  termination 
of  the  proceedings  ^.     But  the  mere  acceptance  of  the  debt  and 
eofts,  without  the  interrention  of  the  court,  cannot  properly 
be  csHed  a  determination  of  the  suit  *•     It  seems,  however, 
that  the  acceptance  of  the  debt  and  costs  in  satis&ction  of  die 
acdott,  under  a  judge's  order,  or  a  rule  of  reference,  is  a  suffix- 
dent  determination  of  the  suit^    Where  upon  the  abandon- 
ment of  a  suit  in  that  court  by  the  plaintiff,  it  being  usual  to 
make  an  entry  in  the  minute-book  of  **  withdrawn"  by  the 
plaintiff's  order,  opposite  to  the  entry  of  the  plaint ;  held,  that 
proof  of  such  entry  in  the  minute-book  was  sufficient  to  prove 
an  allegation  that  the  former  suit  was  **  whoUy  ended  and  de- 
termined." K     Where  the  original  suit  was  determined  by  a  Het 
proeestus  by  the  consent  of  the  parties.  Lord  Tenterden  non- 
suited the  plaintiff^  observing,  "  that  the  termination  of  the  suit 
must  be  such  as  to  afford  primd  facie  evidence  that  the  action 
was  widiout  foundation  K 


SECTION  V. 

THE  DECLAXATION   AND  PLBADINOS. 

Tax  declaration  should  state  all  the  circumstances  necessary  to 
support  this  action,  namely,  the  falsehood  of  the  original  charge, 

*  Norrish  p.  Ridiards,  6  N.  &  M.      297-    llMocMre,60. 

MS.    1  H.  &  W.  437.  *  Per  PaUeeon^  J.,  in  Combe  v. 

^  Bristow  V,  Haywood,  4  Camp.  Capton,  1  M.  &  Rob.  308. 

314.     Oadd  r.  Bennett,  6  Price,  '  ItL 

540,  potl,  1297.  '  Aronden  v.   White,   14  East, 

*  Brandt  o.  PeB4X>ck,  1  B.  &  C  216. 

649.  ^  Wilkinson  r.  Howel,  M.  &  M. 

*  Brook  r.  Carpenter,   3  Bing.     495. 
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*die  malicious  motives  of  the  defendaat,  the  absenee  of  nsp 
sonable  or  probable  cause,  the  legal  terminatioii  oi  tbe  lait, 
and  the  damage  to  the  plaintiff,  either  by  expense,  imprisoD- 
•ment,  or  to  his  reputation.  The  words  **  fidselj,"  or  **  wroog- 
ftiUy,"  have  been  held  to  be  sufficiently  expressive  of  a  nsii- 

Varianoe.  cious  intent  K  But  the  words  "  wrongfully  and  injanoasly^ 
are  insufficient,  as  they  do  not  necessarily  imply  malice  K  The 
proceedings  in  the  former  suit  should  be  correctly  stated,  for  i 
▼ariance  will  in  some  cases  be  fatal.  Where  it  was  stated  chat 
the  trial  and  acquittal  was  "  in  the  court  of  our  lord  the  king, 
before  the  king  himself,"  and  it  appeared  that  the  trial  had  bees 
at  Nisi  Prhu,  it  was  held  to  be  a  fatal  variance  ^.  So  where 
the  declaration  stated  that  the  defendant  imposed  upon  the 
plaintiff  the  crime  of  felony,  and  upon  the  prosecution  of  the 
information  taken  before  the  justices,  it  appeared  that  the  ehsige 
amounted  only  to  a  civil  injury,  though  the  warrant  wu  to 
arrest  the  plaintiff  on  a  suspicion  of  felony ;  it  was  held  to  be  a 
fatal  variance  ^. 

Description  The  statement  of  an  indictment  should  accord  with  the  cap- 
tion or  style  of  the  particular  sessions ;  but  a  declaration  for  ma- 
liciously indicting  at  the  general  quarter  sessions,  instead  of  the 
general  sessions,  was  held  sufficient,  because  the  indictroeot 
was  cognizable  at  both  sessions,  but  if  the  offence  had  been 
cognizable  at  the  quarter  sessions  only,  the  dedaratioo  would 
be  bad  *.  After  verdict,  in  an  action  for  a  malicious  proaecotioo 
for  perjury,  it  was  held  to  be  no  objection  to  the  descriptioii  of 
the  court  in  which  the  indictment  was  found,  that  the  names  of 
the  justices  before  whom  the  session  of  oyer  and  terwumer  was 
held,  were  not  set  out ;  and  it  was  deemed  sufficient  to  alie^ 
that  at  such  a  session  the  defendant  maliciously  indicted  the 
plaintiff  for  wilful  and  corrupt  perjury,  without  deacnbii^ 
more  particularly  the  circumstances  under  which  the  alkgeii 
perjury  was  supposed  to  have  been  committed  '. 

Where  the  charge  was  laid  before  a  magistrate  the  stateneot 
of  it  should  be  taken  from  the  magistrate's  warrant,  or  from 

*  1  Saund.  242.  a.  ^  Ldgh  v.  Webb,  3  Eq^  16& 
>>  Saxon tf. Castle,  1  N.&P6rr.661.         *  Bushby  tP.  Watun,  2  BL  )«A 

*  Woodford  «.  Ashley,  11  East,         '  Pippet  n.  Heam,  I  D.  &ILM 
608.  5  R  &  A.  e34. 
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the  examiiiation  of  the  defendant  on  oath.     If  the  facts  be  Atute- 
ttated  speeiaUy,  they  muat  be  proved  aa  laid  ;  but  if  the  sub*  tubctanoe 

stance  only  of  the  charge  be  Btated,  a  variance  will  not  be  ^'f  ^^ 

ciiAnfo  will 
fatal  unlesi  it  be  a  different  charge*     Where  the  declaration  be  suffi- 

aJleged  that  the  defendant  charged  the  plaintiff  before  a  jus-  ^^^ 
ticewith  assaulting  and  beating  him,  and  the  charge  in  fact 
was  for  assaulting  and  striking ;  it  was  held,  that  as  the  dedar- 
adoD  did  not  profess  to  describe  the  warrant,  and  had  stated 
the  charge  correctly,  in  substance,  the  variance  was  not  ma- 
terial \  An  averment  of  the  day  of  the  original  trial  should 
correspond  with  the  record  of  the  acquittal  \  A  declaration 
io  an  action  for  a  malicious  prosecution,  which  alleges  that  the 
defendant  charged  the  plaintiff  with  felony^  is  supported  by 
erideoce  that  the  defendant  stated  Io  the  magistrate  that  he 
had  been  robbed  of  specific  articles,  and  that  he  suspected  and 
believed,  and  had  good  reason  to  suspect  and  believe,  that  the 
plaintiff  had  stolen  them  ^^  In  an  action  for  a  malicious  arrest 
it  is  necessary  to  state  the  writ^.  In  an  action  for  maliciously 
holding  to  bail  in  an  inferior  court,  which  has  no  jurisdiction,' 
the  declaration  must  aver  the  scienter  of  the  defendant  of  the 
want  of  this  jurisdiction  *. 

The  declaration  should  shew  that  the  former  prosecution  or  Avennent 
suit  was  legally  determined'',   though   the  omission  will  be  minationof 

aided  by  verdict'.     And  if  the  proof  of  the  determination  of  the  former 

,  Buit. 

the  proceedings  does  not  correspond  with  the  allegation,  it 

will  be  a  fatal  variance.  As  where  the  declaration  alleged, 
"  that  the  plaintiffs  in  that  action  did  not  prosecute  their  suit, 
but  therein  made  default,  whereupon  it  was  considered  that 
the  said  plaintifis  should  take  nothing  by  their  bill,  and  the 
pieties  to  prosecute  be  in  mercy,"  &c. ;  it  was  held,  that  this 
being  an  allegation  of  nonsuit,  was  not  proved  by  a  rule  to  dis- 
continue, and  that  the  variance  could  not  be  amended  ^. 
If  the  mode  of  determining  the  former  action  be  stated,  and 


*  Bine  r.  Moore,  6  Taunt.  Iff?.  '  Oadd  v.  Bennett,  6  Price,  540. 
And  lee  Davia  o.  Nook,  1  Stark.  "  Oodino.Wiloock,  2  Wila.  302. 
377.    Freeman  «.  Arkill,  2  B.  &  C.  '  As  to  what  ooBstitutea  a  legal 
4fML  dsfennination,  see  anU,  1294, 

^  Popev.  Fetter,  4  T.IL  690.  >  1  Sviind.  228.  A.    2Ch.Fl.407. 

*  Diwfa  «.  Noak,  1  Stark.  877-  ^  Wsbb  Vb  HiUt  M.  &  M.  263. 
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the  statement  conclude,  "  whereupon  and  whereby/'  the  said 
suit  was  ended  and  determined,  and  there  be  a  plea  traversing 
that  allegation,  it  must  be  proved  as  alleged  *,  It  seems,  how- 
ever, to  be  sufficient  to  state  generally,  ''that  the  suit  was 
ended  and  determined,'*  or  **  that  the  defendant  was  acquitted,'* 
without  stating  the  manner  how^.  The  special  damages,  if 
any  were  sustained  by  the  plaintiff,  should  be  stated  in  the  de- 
claration, otherwise  he  will  be  precluded  from  giving  evidence 
of  such  at  the  trial  ^  Where  the  plaintiff  declared  that  the 
defendant  maliciously  and  without  probable  cause,  preferred  an 
indictment  against  the  plaintiff^  it  was  held  to  be  sufficient  to 
shew  that  some  of  the  charges  contained  in  the  indictment  were 
preferred  maliciously  and  without  probable  cause,  though  there 
were  good  grounds  for  the  rest  ^. 

In  this  action,  the  plea  of  not  guilty  puts  in  issue  the  &ct  of 
prosecution  and  the  want  of  probable  cause  *. 


SECTION  VI. 


EVIDSNCB. 


Ths  plaintiff  must  prove  all  the  material  averments  in  the  de- 
claration which  are  not  admitted  by  the  pleadings.  The  fact  of 
the  prosecution  and  acquittal  may  be  proved  by  the  produc- 
tion of  the  record,  or  of  an  examined  copy  of  it '.  And  though 
the  record,  or  a  copy  of  the  indictment  for  felony  cannot  be 
regularly  procured  without  the  order  of  a  judge,  or  the  fiat  of 
the  attorney-general,  yet  if  it  be  offered  in  evidence,  it  is  no 
objection  to  its  admissibility  that  no  such  order  or  fiat  had  been 
obtained  s.    Some  proof  should  be  given  of  the  identity  of  the 


*  Combev.  CApron,  1  M.&  Rob. 
308. 

^  Witherden  c.  Emden,  1  Cunp. 
296.  See  Hunter  o.  French,  WQki, 
617.    2  Ch.  PI.  407. 

*  Peeke,4a 

'  Read  V.  Taylor,  4  Taunt.  617- 

*  Cotton  V.  Brown,  1  H.  &  W. 
419.  8Ad.&£lLSlS.  4N.&M. 
831.     But  in  an  action  for  ma- 


lioUmaty  proceedhig  to  outlawry, 
not  guilty  puts  in  inue  the  pcobaUe 
cause  only,  and  not  the  xevernd  of 
the  outlawry.  Drununood  «.  Pi. 
gouzy  9  Bing.  N.  C.  114.  IHodgea, 
190. 

'  B.  N.  P.  IS.  Klik  a.  Fkench, 
lEqp.8].  Morrison  «.  KeUy,  1 BL 
886. 

'  Leggatt  V.  ToUervey,  14  East, 
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pbintiff  as  the  party  prosecuted,  and  of  the  defendant  as  the 
prosecutor.  The  proper  mode  of  proving  the  latter  fact  is  to 
shew  that  he  employed  the  attorney  or  agent  to  conduct  the 
prosecution,  or  was  otherwise  active  in  forwarding  it ;  it  has 
been  held,  that  a  grand  juror  may  he  called  to  prove  that  the 
defendant  was  prosecutor  *.  In  an  action  on  the  case  against  a 
party  for  causing  the  arrest  of  a  person  privileged  from  arrest, 
(e.  g.  a  witness  attending  on  his  subpcena,  or  a  practising  attor- 
ney,) thereby  putting  him  to  the  expense  of  finding  bail  and 
procoriii^  bis  discharge  by  order  of  a  judge ;  it  was  held,  that 
the  plaintiff  should  shew  that  his  imprisonment  at  the  particular 
dme  in  questicm  took  place  by  some  act  of  the  defendant,  and 
that  he  knew  or  recognized  the  circumstances  accompanying  it, 
and  also  knew  that  the  party  arrested  was  privileged  at  that 
tone^.  It  is  for  the  jury  to  determine  from  the  evidence  who 
the  prosecutor  was«.  If  the  proceeding  was  by  preferring  a 
charge  before  a  magistrate,  the  magistrate  or  his  derk  should 
be  served  with  a  tubpcena  duces  tecwn^  to  produce  the  proceed- 
ings ;  the  warrant  upon  which  the  plaintiff  was  arrested  should 
also  be  produced,  and  the  arrest  and  discharge  of  the  plaintiff 
regularly  proved^. 

Where  it  appeared  that  the  warrant  was  lost,  and  there  was 
00  evidence  of  any  information  having  been  taken,  parol  evi- 
dence of  the  contents  of  the  warrant  was  received*. 

In  an  action  for  a  malicious  arrest,  the  plaintiff  should  be 
prepared  to  prove  (unless  where  the  pleadings  dispense  with  it) 
the  affidavit  made  by  the  defendant,  which  may  be  done  by 
P'odncing  the  original,  or  an  examined  copy^  He  must  also 
prove  an  examined  copy  of  the  writ,  and  return  die  warrant  of 
the  sheriff  mUde  by  virtue  of  the  writ,  and  the  arrest  and-  de- 


aox.      Jflriaa   «.  Lewis,  9   Stni.  jvpra. 

1122.    Caddy  v.  BarUyvr,  M.  &  R.         *  Syket  v.  Dunbar,  S.  N.  P.  1066. 

27s.  SesKown  V.  Cnmmiiig,  10 B.         ^  Stokes  v.  White,  4  Tyr.  780. 

&a7a    WlMratherii^tofaper-  IC.  M.&R.9S3. 

Ml,  M^dnadim  a  bhatge  of  felony,         *  2  Stark.  £▼.  480. 

to  A  copy  of  the  indictment  is  dia-         '2  Stark.  Et.  492. 

eoaed, knt not  deddad.    Inoaieaof        *  Nowsam  «.  Carr,  2  Stark.  09. 


the  defendant  is  en.  '  B.  N.  P.  14.  Gaabnm  r.  Heed, 
titled  11  a  matter  of  ri^^t  to  a  copy  2  Moore,  00.  Webb  e.  Heroe,  1  B. 
of  the  TCCord.    Morriaon  «.  KeDy,     &  P.  289. 
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MALICIOUS  PRQftECUTION. 


[CHAJP.  XTin. 


teHtioD  under  it  K  The  return  made  by  the  sheriff  k  evidence 
of  the  &ct  therein  stated  ^.  The  plaintiff  must  also  give  some 
evidence  of  malice^  and  the  want  of  probable  cause  where  the 
facts  are  disputed  ^.  Proof  of  an  acquittal  for  want  of  prose- 
cution, is  not  even  printd  facie  evidence  of  malice  ^ ;  nor  is  aban- 
doning the  prosecution  evidence  of  the  want  of  probable  cause  *. 
There  must  be  some  evidence  of  the  want  of  probable  cause,  before 
the  defendant  can  be  called  upon  to  justify  his  conduct,  for  it 
must  not  be  presumed  that  any  one  has  acted  illegally  ^;  but 
the  jury  tnay  infer  malice  from  the  want  of  probable  cause  s. ' 

In  an  action  by  A,  for  the  malicious  prosecution  by  C  of  an 
indictment  against  A.  and  B.,  evidence  of  the  misconduct  of 
C.  towards  ^.,  afler  his  apprehension,  tending  to  show  the  bad 
motives  of  C,  is  admissible  ^. 

When  the  plaintiff  has  made  out  a  primd  fade  case,  the  de- 
fendant may  rebut  it  by  giving  evidence  of  probable  cause,  or 
of  the  absence  of  malice.  In  one  case  it  was  held,  that  the 
defendant  might  give  evidence  of  the  plaintiff's  bad  character  '\ 
But  in  a  subsequent  case,  such  evidence  was  rejected,  as  it 
could  afford  no  proof  of  probable  cause  K 

Where  a  cause  had  been  referred,  and  the  arbitrator,  upon 
the  inspection  of  the  plaintiff's  books  and  examination  of  the 
parties,  found  that  the  plaintiff  had  no  cause  of  action  ;  in  an 
action  for  malicious  prosecution,  it  was  held,  that  the  arbitrator 
could  not  be  called  as  a  witness  to  prove  those  facts,  as  he  had 
access  to  documents  which  the  defendant  could  not  be  com- 
pelled to  produce  K 


*  2  Stark.  £v.  497-  B.  N.  P. 
284 

^  Oyfford  o.  Woodgate,  11  East, 
297*  Where  die  Aeriffn  return 
stated  a  detainer  only,  Mr.  Justice 
LUtkdale  held  it  to  be  sufficient  eri. 
denoe  of  an  arrest.  Whalley  v. 
Pepper,  7  C.  &  P.  610.  To  consti- 
tute an  arrest,  there  must  be  a  cor- 
poreal touch,  or  a  capadty  in  the 
officer  to  arrest,  and  submission  by 
the  party.  B.  N.  P.  62.  Arrow- 
smith  V.  ho  Menurier,  2  N.  B.  211. 
See  ante,  1290. 


'  See  ante,  1290. 

«  PoroeB  v,  MacdSman,  9  East, 
361. 

*  Indedon  v.  Berry,  I  Gamp. 
203. 

f  Per  Tindal,  C.  J.,  in  Willaas 
e.  Taylor,  6  Bing.  187. 

>  See  ante^  1291. 

^  Caddy  r.  Barlow,  1  M.  &  R. 
276. 

'  Rodrigues  r.  Tadmire,  2  Bsp' 
721. 

^  Newsam  o.  Carr,  2  Stark.  7a 

I  HabershoA  v.  Tn>by,  3  Esp.  38. 
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The  pkintiff  shoidd  give  evidence  of  the  length  of  his  im- 
pnwnmenty  the  jHrejndice  to  his  reputation  by  the  scandal,  or 
the  expenses  incurred  in  consequence  of  the  prosecution  or 
arreit,  as  the  foundation  of  the  damages  to  which  he  is  en- 
dded^  But  he  cannot  recover  damages  for  imprisonment 
after  gad  delivery,  as  it  is  his  own  fault  to  continue  in  prison  \ 
In  m  actton  for  a  malicious  arrest,  the  plaintiff  cannot  recover 
in  duD^iies  for  more  than  taxed  costs,  which  he  has  incurred  «• 


'B.N.P.  13.  160.    hmd  Ettenbortfugh  hMy  thtil 

'  Ssyer,  87*  the  plaintiff  wm  entitled  to  hie  ooets 

'  Sinclair  r.  Eldred,  4  Taunt.  7*  u   between    attorney    and    client. 

Webber «.  Mcholas,  R.  &  M.  410.  Sandbock  r.  Thamas,  1  Stariu  300. 

See  Jenkins  v.  Biddulph,  4  Bing. 
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CHAPTER  XIX. 

PKACnCB  IN  TRIALS  AT  NISI  PRIU& 


PA£E 


SECTION  I. 

HEARING  COUNSEL. 

Tbocqh  points  of  practice  do  not  strictly  fiJl  within  the  design 
of  tliis  work*  yet  it  is  thought  expedient  to  nodce,  in  this  pboe, 
some  of  the  incidents  of  trials  at  mti  priut^  and  first  of  heariag 
ooonseL 

When  the  jury  are  sworn,  the  junior  counsel  for  the  plaimir 
opens  the  pleadings  %  after  which,  if  the  proof  of  the  issue  rat 
s^on  the  plaintiff,  his  wemor  or  leading  counsel  states  his  ease  to 
the  jury,  and  after  haying  esuunined  witnesses  in  support  of  ti, 
counsel  for  the  defendant  are  heard,  and  if  they  call  nay  wit* 
peases,  the  plaintiff's  counsel  are  entitled  to  the  general  leplt*. 
Where  there  are  several  issues,  some  of  which  are  incanbcat 
<Hi  the  plaintiff  and  others  on  the  defendant,  it  is  usual  tarn  the 
plaintiff  to  hegin  and  prove  those  which  are  fsarnrial  to  ha 
case,  and  the  defendant  then  does  the  same;  and  afterwards 
the  plaintiff  is  entitled  to  go  into  evidence  to  controvert  the  de- 
fendant's affirmative  proo& ;  the  defendant's  coimsel  is  then 
entitled  to  a  reply  upon  such  evidence  in  support  of  his  owa 
affirmative,  and  the  plaintiff's  counsel  to  a  general  reply  \ 


■  Tidd,  N.  p.  501.  2  Surit.  521.     1  Scar^.  Et.  Sftl 

^  /<i.502.    Jaduon  v.  Hetketh, 
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Bj  a  general  resolution  of  all  the  judges,  the  plaintiff  is  en«  WKen  the 
titled  to  begin  in  cases  of  slander^  libel,  and  other  actions  for  J^Minnl  U 


perK>nal  injuries,  where  the  plaintiff  seeks  to  recover  actual  entitled  f 
damages  of  an  unascertained  amount,  although  the  aflBrmative 
of  the  issue  may,  in  point  of  form,  be  with  the  defendant  *. 
Therefore,  where  in  an  action  for  false  imprisonment  there  was 
a  ]dea  of  justification  and  no  general  issue,  and  a  replication  de 
t^mridf  it  was  held,  that  the  plaintiff  was  entitled  to  begin  ^.  So 
where  to  an  action  for  a  breach  of  promise  of  marriage  the  only 
plea  was  that  the  defendant  had,  afler  the  promise,  conducted 
herself  in  a  lewd  and  unchaste  manner,  &c.;  it  was  held  that  the 
plaintiff  had  a  right  to  beg^n^'. 

But  if  the  plaintiff  does  not  go  for  unliquidated  damages.  When  ths 
the  case  does  not  fall  within  the  above  rule,  and  the  party  SoMnotgn 
on  whom  the  affirmattve  issue  lies  has  a  right  to  begin.   There-  forunliqui- 
fere,  where  in  an  action  of  debt  for  a  penalty  of  50/.  for  car-  magee,  the 
rying  the  plaintiff  to  a  prison  under  mesne  process,  within  '^^^l 
twenty-four  hours,  the  defendant  pleaded  that  it  was  by  the  affirmstire 
plaintiff's  own  consent;  replication,  that  the  friaintiff  did  not  hMarighc 
consent ;  held,  that  on  these  proceedings  the  defendant  should  to  bagin. 
begin,  as  the  jJaintiff  did  not  go  for  unliquidated  damages  ^. 
And  where  in  covenant  to  recover  damages  for  the  non-per- 
fermaaoe  of  an  agreement  under  seal,  the  defendant  pleaded 
only  that  the  deed  was  obtained  by  fraud  and  covin ;  it  was 
held,  that  the  affirmative  of  the  issue  being  upon  him,  his  coun- 
sel had  a  right  to  begin,  **  because,"  said  rtndal,  C.  J.,  "  the 
damages  were  not  a  matter  of  calculation/'  * 

In  considering,  however,  which  party  ought  to  b^in,  it  is  not 
so  much  the  form  oi  the  issue  which  is  to  be  considered  as  the 
substance  and  eflfect  of  it ;  and  the  judge  will  consider  what  is 
die  substantial  feet  to  be  made  out,  and  on  whom  it  lies  to  make 
it  out.  Therefore,  in  an  action  of  covenant  for  not  repairing,  &c., 


'  Carter  o.  Jones,  6  C.  &  P.  64.  ^  Silk  r.  Humphrey,  7  C  &  P. 

I   M.  &  Bob.  281.  U.     And  lee  Burrell  r.  NichoUon, 

^  AtkiBM>n  V.  Wame^  6  C.  &  P.  I  M.  &  Rob.  904. 

(5H7.  •  Recre  ©.  Underhill,  6  C.  k  P. 

•  Harriton  v,  Gonid,  7  C  &  P.  778. 


«  Q  S 
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if  the  defendant  plead  afRrmative  pleas  he  is  in  general  entitkd 
to  begin*.' 

Where  any  affirmative  proof  is  on  the  plaintiff,  to  shew  wbat  | 
damages  he  is  entitled  to,  he  has  a  right  to  begin  ^.     The  plain- 
tiff has  a  right  to  begin,  although  by  a  role  of  court  the  de- 
fendant is  under  ah  obligation  to  adroit  the  plaintiff's  case^ 

Where  in  assumpsit,  the  declaration  stated  that  tbedefiaidsnt 
agreed  to  build  houses  according  to  a  specification ;  breach, 
that  he  did  not  build  according  to  the  specification  ;  plea,  tbtt 
the  defendant  did  build  according  to  the  specification;  bdd, 
that  on  this  issue  the  plaintiff  must  begin,  and  prove  that  the 
defendant  had  not  built  according  to  the  specification  '. 

So,  where  in  assumpsit  for  work  and  labour,  the  defendant 
pleaded  that  the  promise  was  made  to  the  plaintiff  and  /.  S^ 
and  not  to  the  plaintiff  alone ;  replication,  that  die  piwnise 
was  made  to  the  plaintiff  alone  and  not  to  him  and  J,  &;  beM, 
that  on  this  issue  the  plaintiff  ought  to  begins 

But  when  the  general  issue  or  common  plea  in  denial  is  sot 
pleaded,  but  issue  is  joined  on  a  coUaleral  feet,  the  proof  of 
which  rests  on  the  defendant,  his  counsel  is  entitled  to  begin'. 
Therefore,  where  in  an  action  on  a  bill  of  exchange  by  the  in- 
^Hh^  ^^  dorsee  against  the  acceptor,  the  defendant  pleaded  that  it  was 
fendant,  he  an  accommodation  bill,  and  that  a  blank  acceptance  had  been 
to  begm.  ^  ^^^^^  "P>  ^^^  applied  in  discharge  of  this  and  oth»  faflb ;  the 
plaintiff  replied,  that  the  defendant  broke  his  promise  without 
such  cause  as  in  that  plea  alleged ;  held,  that  on  these  pleading* 
the  defendant  was  entitled  to  begin  s.  So,  where  a  defendant 
in  assumpsit  pleaded  as  to  fOL  payment,  and  aa  to  the  residiie, 
a  set-off;  held,  that  on  these  pleadings  he  must  begin  K    So, 


When 
isfueifl 
joined  on  a 
collateral 
fact,  the 
proof  of 


*  Lewis  V.  Wells,  7  C.  &  P.  S31. 
Soward  v.  L^ggatt,  Id.  613. 

^  Per  Lord  Denman^  C  J.,  in 
Abtdom  V,  Beaumont,  I  M.  &  Rob. 
441.  n. 

'  Thwaites  o.  Sainsbury,  bCt. 
P.  69*  And  see  Tabenrille  v. 
Patrick,  4  C.  &  P.  667.   ' 

'  Smith   o.   PavieR,   7  C.  &  P. 

307. 

*  Davies  v.  Erans,  6  C.  &  P.  CIO. 


On  a  plea  in  abatement  for 
joinder  of  a  oo-defendaat,  the  cooa. 
sel  for  the  plaintiff  is  to  heg^ 
it  was  incombent  on  him  te 
his  damages.  Robey  v.  Hawaii  2 
Stark.  66& 

'  Tidd,  N.  P.  608. 

«  Faith  V.  M^Intyre,  7  C  &  P. 
44. 

^  Coxhead  r.  Huish,  7  C  &  P. 
63. 
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where  io  an  action  on  a  dieck,  the  defendant  pleaded  that 
there  was  no  consideration  for  the  , check  ;  and.the  plaintiff  re* 
plied,  that  there  was  consideration ;  held,  that  on  this  issue  the 
defendant  must  begin  *• 

So  where^  in  assumpsit  on  a  bill  of  exchange  by  the  indorsee 
against  the  acceptor,  the  only  plea  was  that  the  bill  had  been 
altered  after  acceptance ;  held,  that  the  defendant  had  a  right 
to  begin  ^  So  where  in  assumpsit  for  an  unworkmanlike 
ezecotion  of  a  contract,  the  defendant  pleaded  that  the  work 
was  properly  done ;  held,  that  he  was  entitled  to  begin  ®. . 

Where  a  mandamus  to  a  rector  to  restore  a  parish  derk,  tlie 
rector  retamed,  that  the  derk  was  guilty  of  acts  of  intoxication, 
and  therefore  he  dismissed  him  ;  the  derk  brought  an  action 
(or  a  fidse  return,  and  in  his  declaration  redted  the  return,  and 
oegati?ed  the  allegations  contained  in  it;  the  rector  by  his 
plea  repeated  the  charges  contained  in  the  return ;  held,  that 
<m  these  pleadings,  the  defendant  had  the  right  to  begin  ^. 

Where  a  defendant  in  replevin  pleads  property  in  a  third  Rsple^^ 
person,  and  issue  is  taken  thereon,  he  is  entitled  to  begin  *.  But 
vhere  the  defendant  avowed  for  rent»  and  the  plaintiff  pleaded 
in  bar  an  agreement  to  set  off  another  sum  against  the  rent,  and 
inue  was  taken  on  that  plea ;  it  was  held,  that  the  plaintiff  was. 
entitled  to  begin  '.  In  replevin,  any  issue  in  which  the  affirma- 
tif e  is  on  the  plaintiff^  gi^^  lum  a  right  to  begin  f . 

^1iere  in  assumpsit  on  a  bill  of  exchange,  with  a  count  on 
an  account  stated,  the  defendant  {beaded  payment  on  the  bill, 
iod  non  assumpsit  to  the  account  stated;  the  plaintiff  having. 
offered  no  evidence  on  the  account  stated,  the  defendant  was 
diowed  to  begm  \  So  where  to  an  action  of  trespass  for  break- 
Dg  and  entering  the  plaintiff's  alone,  the  defendant  pleaded 


*  MiUfl  r.  Oddy, «  C.  &  P.  728.  Rob.  901. 

^  Barker  «.  Makolm,  7  C.  &  P.  '  Curtis  t.  Wheeler,  4  C.  &  P. 

01.  198.    And  see  Williams  r.  Thomas, 

'  Amos  r.  Hughes,  I  M.  &  Rob.  Id.  234. 

U.  '  James  v.  Salter,  1  M.  ft  Rob. 

*  Bowles  V.   Neato,  7  C.  &  P.  501. 

B2.  ^  Smart  v,  Rayner,  0  C.  ft  P. 

'  Colstone   v.  Hisoolbs,   I  M.  ft  721. 


1306 


rRACTlCB    IN    TBIAL8    AT    KIM    PRIUS.  [cUAP.  XIX. 


When  the 
defendant 
IB  entitled 
to  begin. 


not  guilty  as  to  force,  and  jiutified  as  to  the  residue  voder 
a  public  right  of  way ;  held,  that  there  being  in  fi^t  bnt  ooe 
issue,  the  affirmative  of  which  lay  on  the  defimdant,  his  counsel 
was  entitled  to  begin  *. 

In  general,  when  the  general  issue  is  not  pleaded  and  the 
affirmative  issue  is  on  the  defendant,  he  is  entitled  to  begia. 
As  where,  in  trespass  for  entering  the  plaintiff's  dweUing^hooR 
and  taking  his  goods,  the  defendant  justified  entering  under 
proceedings  in  a  commission  of  banloruptcy,  and  die  replicatioo 
took  issue  on  the  act  of  bankruptcy  ;  it  was  held,  that  as  the 
defendant  did  not  plead  the  general  issue,  he  was  entitled  to 
begin  K  So,  where  the  only  plea  was  Uberwm  tenememimm  «•  So 
where,  in  trespass,  the  defendant,  a  constable,  justified  witfaost 
pleading  the  general  issue;  it  was  held,  that  his  counsel,  Invia^ 
admitted  a  demand  of  a  copy  and  a  perusal  of  the  warrant  pur- 
suant to  24  Geo.  II.  c.  44,  he  was  entitled  to  begin  ^. 
Ejectment.  In  ejectment,  if  the  defendant  admits  a  prrndfade  tide  in  the 
plaintiff,  he  has  a  right  to  begin.  Where  in  ejectment  by  lessorv 
claiming  under  several  descents  from  a  particular  aneestor,  the 
defendant  admitted  all  the  descents  except  the  first,  and  claimed 
under  a  will  of  this  ancestor ;  held,  that  the  defendant  was  to- 
tided  to  begin  *.  But  the  defendant's  counsel  has  no  riglit  to  the 
general  reply,  unless  he  admits  the  whole  primd  Jmeie  case  of 
the  lessor  of  the  plaintiff;  therefore,  where  the  counael  for  the 
defendant  only  admitted  the  pedigree  of  the  lessor  of  the 
plaintiff  and  his  counsel  proved  the  seism  of  the  anfcitnr 
by  receipt  of  rent,  which  case  was  answered  by  settii^  op  a 
will,  the  validity  of  which  was  disputed  by  evidenee  on  the 
part  of  the  lessor  of  the  {daintiff ;  it  was  held,  that  the  defend- 
ant's counsel  was  not  entitled  to  the  geneial  reply  1  Whoe 
in  ejectment  a  defendant  admitted  the  validity  of  a  will. 


*  Jsduon  r.  Hedceth,  2  Stark. 
618.  Hodges  v.  Holder,  8  Campb. 
366. 

^  Cotton  V.  JaiDOi,  M.  &  M.  878. 
3  C  &  P.  606. 

*  Pearson  v.  Coles,  1  M.  &  Rob. 
206. 


'  Bomll  fw  Nidiobon^C  C  k  P. 
208.    I  II.  &  lUA.  804. 

*  Doe  d.  Woaastoii  e.  Bfenw,  \ 
M.  &  Rob.  386. 

'  Doed.  PikeuWikoB^CCAP- 
SOl.  I  M.  &  Rob.  328.  Dor  1 
Tucker  r.  Tucker^  M.hU.OL 
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the  plaintiff  chmwd,  bat  entitled  himself  under  a  codicil; 

beU,  thit  be  hed  a  rigkt  to  begin  «. 
If  in  ejectment  by  the  heir  at  law  against  the  deTisee,  the 

defendant  will  admit  the  lessor  of  the  plaintiff  to  be  heir»  he  has 
a  right  to  b^in  \  But  ^Hbere  each  party  claimed  as  heir  at 
kv,  aad  the  real  question  was  as  to  the  Intimacy  of  the  die* 
Aadanty  who  proposed  to  admit  that  unless  he  were  legitimate 
die  ksBor  of  the  plaintiff  was  heir  at  law;  held,  that  this  ad- 
■inioB  did  not  entitle  him  to  begin  ^ 

In  asnmipsit  for  goods  sold  and  delivered,  on  a  plea  of  cover-   WheraUM 
tore,  if  the  phdntiff  elect  to  begin,  he  must  go  into  his  whole  ^^urt'^ 
ose;  but  if  the  defendant  admit  the  debt  she  is  entitled  to  '^^^^ 
h^in'.    It  was  formerly  held,  that  if  the  defence  was  dis-  in  the  fine 
dosed  by  the  pleadings  or  by  notice,  the  plaintiff's  counsel  was  ^^^^se. 
bovnd  to  go  into  the  whole  of  his  case  in  the  first  instance  *  ; 
but  it  ii  now  established  by  a  variety  of  cases,  that,  under  sueh 
omnatanees,  tbe  plaintiff  need  only  in  the  first  instance  make 
oat  •  pnmd  fade  case,  and  that  he  may  afterwards  give  evi- 
dence in  reply,  to  the  defendant's  case ;  but  he  cannot  give  part 
of  sQch  evidence  in  the  first  instance,  and  reserve  the  remainder 
fertber^lyf. 

lo  general,  the  party  who  begins  has  the  right  to  reply ;  but  Rlabt  t9 
if  DO  evidence  be  adduced  on  behalf  of  the  defendant,  the  plain-  '^^' 
tiff*g  connsel  baa  no  right  to  a  reply  ;  if,  however,  the  de&nd- 
iot'i  eooBsel  opens  facts  to  the  jury  which  he  calls  no  witnesses 
to  prove,  it  is  in  the  discretion  of  the  judge  to  permit  the  plain- 
tiff s  counsel  to  reply '•  It  has  been  held,  that  where  the  de- 
feadiat  proved  payment  to  die  plaintiff  by  shewing  the  parti- 
cnhrt  of  demand,  delivered  under  a  judge's  order,  in  which  the 
pkintiff  had  credited  the  defendant,  it  entitled  the  plaintiff's 
coimael  to  a  reply  K  When  the  defendant's  counsel  takes  a 
icgal  objection  and  calls  evidence  to  support  it,  he  is  entitled  to 

*  I>oe  d.  Gorbctt  (Bart.)  «.  Cor-         *  Rees  v.  Smitb,  S  Staik«  81. 
Wst,  3  Cempb.  868L  '  Browne  v.  Murray,  R.  &  M. 

^  Jackson  «.  Heriwcb,  2  Stark.  864.    WilHamt «.  Davi^  1  C.  A  M. 

^19-  464.    Pierpoint  v.  Shaflaacl,  1  C 

'  Doe  4.  Warren  v.  Bray,  M.  4t  &  P.  447*     Tidd,  N.  P«  50?^ 
M.  l(i&  B  Crevar  v.  Sodo,  M.  &  M.  8(k  • 

*  Uom  0.  Higgins,  3  Stark.  178.         ^  Rymer  ir.  Cook,  M.  &  M«  86w 
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Nonsuit. 


Where  se- 
veral de- 
fendants 
have  sepa- 
rate ooun- 
seL 


reply  to  the  plaintiff's  answer  to  the  objection  %  and  if  in  re- 
plying he  cites  a  case,  the  plaintiff's  counsel  will  be  allowed  to 
observe  on  the  case  cited  ^* 

When  the  plaintiff's  case  has  dosed,  the  defendant's  couasel 
may,  if  he  think  there  is  no  evidence  to  go  to  the  jury,  aik  the 
judge  to  nonsuit  the  plaintiff;  but  he  forfeits  his  right  to  ask 
for  a  nonsuit  if  he  has  addressed  the  jury  and  examined  wit- 
nesses<^.  But  a  plaintiff  cannot  be  nonsuited  without  his  ooaseDt<^. 

Where  several  defendants  appear  by  separate  attomies  and 
have  separate  counsel,  if  they  are  in  the  same  interest,  ooly  one 
counsel  can  be  heard  to  address  the  jury,  and  the  witnesses  are 
to  be  examined  by  one  counsel  on  the  part  of  alf  the  defendants, 
in  the  same  manner  as  if  the  defence  were  joint*.  Bui  tbe 
practice  in  this  respect  is  not  uniform ;  for  ia  some  instances 
counsel  for  each  party  has  been  allowed  to  address  the  jory  ^. 
In  a  very  recent  case,  however.  Lord  Abmger  said,  that  tbe 
rule  was,  when  two  defendants  relied  upon  the  same  grouniL 
only  one  counsel  could  address  the  jury,  for  there  could  not  be 
a  verdict  for  one  defendant  and  against  another  s. 

There  are  some  cases  where  a  party  conducting  his  oint 
cause  was  allowed  the  assistance  of  counsel  in  arguing  s  poios 


*  Arden  v.  Tucker,  M.  &  Rob.  192. 
^  Fatrlie  e.  Denton,  3  C.  &  P. 

lOS.    Power  r.  Barham,  7  C.  &  P. 
366. 

^  Tidd,  N.  P.  508.  Roberto  v. 
Cross,  7  C.  &  P.  376- 

*  Dewar  v,  Purday,  8  Ad.  &  Eli 
166.  1H.&W.227.  4N.&M. 
633.  Where  at  a  trial  leave  was 
given  to  moire  to  enter  a  nonsuit, 
and  the  trial  proceeded,  and  the 
Jury  after  long  consideration  dis- 
agreed upon  their  verdict;  held, 
that  the  judge  could  not  in  the 
absence  of  the  plaintiff  and  his 
ooonsel  direct  a  nonsuit.  Id.  A 
motion  for  entering  a  nonaiiit  can. 
not  be  made,  unless  leave  has  been 
reserved  for  that  purpose  by  the 
judge  trying  the  cause.  Ridiets  r. 
Burman,  4  Dowl.  578.    TippetU  v. 


Heane,  4  Tyr.  772.  Where  ck 
plaintiff's  cooai^  aAer  lbs  jaigt 
had  begun  to  siud  n^  fssps—l  i> 
be  nonsuited  ;  it  was  hdd,  thst  be 
could  not  move  to  set  aside  the  nos- 
snit,  Botirithstmiidiag  the  JQ%e  W 
expressed  a  strong  opinion  ss  tsdx 
effect  of  the  plaintiff's  endeooe- 
Kmpson  9.  Clayton,  2  Biog.  N.  C 
467. 

*  Tidd,  N.  P.  609.  ChiyfMiik 
r.  Mason,  4  Campb.  174.  Pcniix 
v.  Tudcer,  M.  &  M.  301.  I>k  I 
Hogg  V.  Tindale,  M.  &  M.  314.  > 
C.  as  P.  565. 

f  Ridgway  e.  Phillips,  I  C  M^ 
R.  415.  King  v.  WilUuBsas^  3 
Stark.  162. 

'  Mason  v,  Ditchboonic,  1  M.  & 
Rob.  462. 
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of  law  *;  bot  in  a  recent  case,  Mr.  Baron  Alder  son  refused  to 
hear  counsel  under  such  circumstances.  "  If,"  said  he,  "  counsel 
be  retained,  he  ought  to  appear  in  his  proper  place ;  and,  though 
there  are  many  precedents  for  counsel  consenting  to  stand 
m  such  a  position,  the  practice  is  highly  objectionable."  ^ 


SECTION  II. 

AMENDING   THE   RECORD. 

Great  expense  having  been  often  incurred,  and  a  delay  and 

fiiihire  of  justice  having  frequently  taken  place  at  trials  by 

reason  of  wmanees  between  writings  produced  in  evidence  and 

the  recital  thereof  upon  the  record,  in  matters  not  material  to 

the  merits  of  the  case,  which  could  not  be  amended  at  the  trial ; 

to  remedy  which,  it  was  enacted  by  9  Geo.  IV.  c.  15.  "  that  it  ^**  ?"•  ^^ 

variance 
shaD  and  may  be  lawfhl  for  every  court  of  record,  holding  pleas  between 

10  civil  actions,  any  judge  sitting  at  Nisi  Prius,  and  any  court  j^^rfJI^**^ 

of  oyer  and  terminer,  and  general  gaol  delivery  in  England  and  in  writing 

Waks,  the  town  of  Berwick-upon-Tweed,  and  Ireland,  if  such  dtaltheraof 

court  or  judge  shall  see  fit  to  do  so,  to  cause  the  record  on  oi^^^re. 

oord,  the 
which  any  trial  may  be  pending  before  any  such  judge  or  court;  judge  may 

■a  any  dva  actioa,  or  in  any  indictment  or  information  for  any  %^*'b, 
niKdenieanour,  when  any  variance  shall  appear  between  any  unended. 
matter  in  writing  or  in  print,  produced  in  evidence,  and  the  re- 
cital or  setting  forth  thereof  upon  the  record  whereon  the  trial 
is  pending,  to  be  forthwith  amended  in  such  particular  by  some 
officer  of  the  court,  on  payment  of  such  costs«  if  any,  to  the 
other  party,  as  such  judge  or  court  shall  think  reasonable,  and 
thereupon  the  trial  shall  proceed  as  if  no  such  variance  had 
appeared ;  and  in  case  such  trial  shall  be  had  at  Nisi  Prius,  the 
order  for  the  amendment  shall  be  indorsed  on  the  postaa,  and 
returned  together  with  the  record^  and  thereupon  the  papers, 
rolls,  and  other  tecords .  of  the  court  from  which  such  record 
issued,  shall  be  amended  accordingly." 

*  Sbuttleworth  v.    NidioUon,    1  ^  Moscatti  r.  Lawson,   1    M.  & 

31.  &  Rob.  254.  Rob.  454.    7  C.  &  P.  32. 
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Under  this  statute  it  has  been  held,  that  where  a  judgneot 
was  stated  on  the  record  as  in  one  court,  and  it  appeired  b? 
the  production  of  an  examined  copy  to  have  been  obtuned  is 
another,  the  judge  at  Nin  Prnu  might  order  die  record  to  be 
amended*.  So  where  the  date  of  a  bill  of  exchange  vai nnt- 
stated  on  the  record  ^.  So  where  a  promissory  note  wai  de- 
clared upon  as  a  bill  of  exchange  ^  So  where  there  wis  a 
Tariance  between  a  written  contract  and  the  statement  of  the 
contract  on  the  pleadings^.  So  where  in  an  action  for  sot 
obeying  a  subpoena,  the  declaration  stated  that  the  plaiBtHT 
caused  to  be  left  with  the  defendant  a  copy  of  ike  writ  of  nh- 
poena ;  the  court  held,  that  the  judge  at  Nisi  Prms  was  wir- 
ranted  in  ordering  it  to  be  amended  as  follows:  ^a  copy  of 
JO  miicA  of  the  said  writ  of  subpoena  at  relaied  to  ike  Mmidt- 
Jendami."^ 

But  where  in  replevin  the  avowant  sUted  that  the  distren 
was  for  rent  in  anear,  and  that  the  plaintiff  held  the  laads  oo 
certain  terms,  and  on  the  plaintiff's  lease  being  put  in,  it  sppeind 
that  he  held  them  on  different  terms ;  Parke,  J.,  refused  to 
amend*  on  the  grounds  that  the  statute  applied  only  to  cases 
where  some  particular  instrument  was  professed  to  be  set  o« 
or  recited  in  the  pleading^  And  where  there  was  a  varaset 
which  could  not  have  occurred,  if  common  care  had  been  ex* 
ercised  in  drawing  the  declaration,  Lord  Temterdem  reteed  to 
amend '.  So  where,  in  an  action  for  a  libel,  the  wiitiBg  vsi 
lost,  and  parol  evidence  of  its  contents  was  given ;  it  was  beU, 
that  the  judge  had  no  power  to  amend  a  variance  whick  ap- 
peared between  the  evidence  and  the  libel*  as  set  forth  oa  tbe 
record;  the  statute  being  confoied  to  such  variances  only  as ^ 
peared  between  any  matter  in  writing  or  in  frml  ptodaced  ii 
evidence,  and  the  recital  thereof  in  the  record  ^. 


*  Briant  v.  Eicke,  M.  &  M.  369.  *  Mastennan  r.  Jodsos,  S  ^H 

^  Bentzing  «.  Socytt,  4  C  As  P.  t24. 
a4.    See  Parks  «.  Edge,  I  C.  &  M.  '  Kyior  v.  MalbM,  3  C.  k  '. 

429.  694. 

«  Moilliet  «.  PoweU,  6  C.  &  P.         >  Jdf  o.  Oriel,  4  C  ft  P.  21 
233.  0  Bfooks  V.  Bfamdianl,  1  C  &  )( 

'  Lainef  v.  Bishop,  i  B.  dt  Ad.  779. 
479.    3  N.  &  M.  332. 
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The  operatkm  of  the  above  statute  being,  an  we  have  seesj 
confined  to  yariances  between  matter  in  writii^  or  print  pro- 
duced in  evidenoey  and  the  recordy  it  was  deemed  expedient  to 
extend  its  principle,  by  d  &  4  W.  IV.  c.  42.  s.  SS,  whereby,   Tli«Judg« 
ifter  redting  the  inconvenience  which  was  produced  by  the  ^^^^^ 
power  of  smending  the  record  at  trial  being  so  limited,  it  was  m«Jtaf  any 
enacted,  **  that  it  shall  be  lawful  for  any  court  of  record,  hold-  not  mate- 
ing  pies  in  civil  actions,  and  any  judge  sitting  at  Nisi  iVt«#,  if  "^  }?^ 
nch  court  or  judge  shall  see  fit  so  to  do,  to  cause  the  record,  the  cue. 
writ,  or  document,  on  which  any  trial  may  be  pending  before  any 
soeh  court  or  judge,  in  any  civil  action,  or  in  any  information 
ifl  the  nature  of  a  quo  warrantOf  or  proceedings  on  a  ntandbmiM, 
when  any  variance  shall  appear  between  the  proof  and  the  re- 
cital or  setting  forth,  on  the  record,  writ,  or  document  on  which 
the  trial  is  proceeding,  of  any  contract,  custom,  prescripiion^ 
«t9«,  or  other  matter,  in  any  particular  or  particulars  in  the 
judgment  of  such  court  or  judge  not  material  to  the  merits  of 
tiie  case,  and  by  which  the  opposite  party  cannot  have  been 
prejudiced  in  the  conduct  of  his  action,  prosecution,  or  defence, 
to  be  forthwith  amended  by  some  officer  of  the  court  or  other- 
wise, both  in  the  part  of  the  pleadings  where  such  variance 
occurs,  and  in  every  other  part  of  the  pleadings  which  it  may 
become  necessary  to  amend,  on  such  terms  as  to  payment  of 
c<)sts  to  the  oUier  party,  or  postponing  the  trial  to  be  had  be- 
five  Uie  same  or  another  jury,  or  both  payment  of  costs  and 
postponement,  as  such  court  or  judge  shall  think  reasonable ; 
and  in  case  such  variance  shall  be  in  some  particular  or  par- 
ticulars in  the  judgment  of  such  court  or  judge  not  material  to 
die  merits  of  the  case,  but  such  as  that  the  opposite  party  may 
bare  been  prejudiced  thereby  in  the  conduct  of  his  action, 
ptMecntion,  or  defence,  then  such  court  or  judge  shall  have 
power  to  cause  the  same  to  be  amended  upon  payment  of  costs 
to  the  other  party,  and  withdrawing  the  record  or  postponing 
the  trial  as  aforesaid,  as  such  court  or  judge  shall  think  reason- 
d>]e ;  and  afier  any  such  amendment  the  trial  shall  proceed,  in 
ase  the  same  shall  be  proceeded  with,  in  the  same  manner  in 
dl  respects,  both  with  respect  to  the  liability  of  witnesses  to 
3e  indicted  for  perjury,  and  otherwise,  as  if  no  such  variance 
)ad  appeared ;  and  in  case  such  trial  shall  be  had  at  Nisi  Privs 
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Dedsions 
under  the 
preceding 
act. 


or  by  virtue  of  such  writ  as  aforesaid,  the  order  for  the  amend- 
ment  shall  be  indorsed  on  the  postea  or  the  writ,  as  the  case 
may  be,  and  returned  together  with  the  record  or  writ,  and 
thereupon  such  papers,  rolls,  and  other  records  of  the  court 
from  which  such  record  or  writ  issued,  as  it  may  be  neeesaary 
to  amend,  shall  be  amended  accordingly;  and  in  case  the  trial 
shall  be  had  in  any  court  of  record,  then  the  order  for  amend- 
ment shall  be  entered  on  the  roll  or  other  document  upon  which 
the  trial  shall  be  had ;  provided  that  it  shall  be  lawful  for  any  one 
party  who  is  dissatisfied  with  the  decision  of  such  judge  at  Nisi 
Prhu,  sheriff,  or  other  officer,  respecting  his  allowance  of  any 
such  amendment,  to  apply  to  the  court  from  which  such  record 
or  writ  issued  for  a  new  trial  upon  that  ground,  and  in  case  any 
such  court  shall  think  such  amendment  improper,  a  new  trial 
shall  be  granted  accordingly,  on  such  terms  as  the  court  ahall 
think  fit,  or  the  court  shall  make  such  other  order  as  to  them 
may  seem  meet." 

A  judge  at  Nisi  Prhu  will  now  in  general  amend  any  va- 
riance which  does  not  go  at  all  to  affect  the  matter  really  in  dis- 
pute between  the  parties,  and  which  is  not  likely  to  mialead 
the  opposite  party  *.  Where  a  general  warranty  of  die  sound- 
ness of  a  horse  was  declared  on,  and  a  warranty  **  exoepc  in 
one  foot,"  was  proved,  the  judge  allowed  the  declaration  to  be 
amended,  the  real  dispute  between  the  parties  being,  wlwther 
the  horse  was  a  roarer  ^  So  where,  in  trespass  for  breskis^ 
the  plaintiff^s  close,  called  Clover  Hill,  the  real  nan»e  of  the 
close  appeared  to  be  Clover  Moor;  the  judge  ordered  the 
record  to  be  amended  by  inserting  the  word  Moor  inatyfK<  of 
Hill*'.  So  where  a  contract,  by  which  A,  guaranteed  to  ^. 
the  amount  of  a  debt,  to  be  contracted  with  B,  by  C,  wus  de- 
scribed in  pleading  as  a  promise  to  pay  the  debt  to  be  ao  con- 
tracted, the  court  sanctioned  an  amendment  ordered  at  Niai 
Prius,  by  substituting  "  guarantie  "  for  "  pay."  * 


*  But  if  it  appear  probable  that 
the  amendment  of  a  variance  would 
prevent  the  defendant  from  plead- 
ing a  good  bar  to  the  action,  the 
judge  will  not  allow  it.  Ivey  o. 
Young,  I  M.  &  Rob.  545. 


^  Hemming  e.  Parry,  6  C.  &  P. 
580. 

•  Howell  V,  Thomas,  7  C  4  P 
342. 

*  Hanbury  p.  Ella,  3  Ner.  &  M 
43a.    1  Adol.  &  Ellis,  00. 
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So  in  cote  for  a  fraudulent  misrepresentation  on  the  warranty 
of  a  hone,  an  amendment  of  the  misrepresentation  charged 
may  be  made  * ;  and  when  a  record  is  taken  down  to  trial  with-. 
oat  aoy  issue  having  been  joined  by  the  addition  of  a  ikmUier^ 
tbe  defect  may  be  cured  by  adding  the  similiter  at  die  trial  **. 
So  where  the  time  of  suing  out  the  writ  was  not  stated  in  the 
record;  the  court  held,  that  the  judge  was  warranted  in  allow* 
log  as  tmcndment,  by  annexing  the  writ  to  the  Nisi  Prius 
record*. 

fiot  wiiere  in  trespass  for  taking  ''mirrors  and  handker- 
chiefs," the  defendant  justified  the  taking  of  the  mirrors,  but, 
br  oittake,  omitted  to  justify  the  taking  of  the  handkerchiefs ; 
beld,  that  this  omission  could  not  be  amended  on  the  trial  ^> 
So  if  aeTend  defendants  are  sued  in  debt,  and  there  be  not  evi- 
dence to  fix  them  all,  the  judge  will  not  allow  the  declaration 
to  be  amended  by  striking  out  the  names  of  those  whom  the 
eTJdence  does  not  affect  ^  So,  in  an  action  for  a  libel,  the  judge 
vill  not  order  superfluous  averments  and  inuendoes  to  be  struck 
out  at  the  instance  of  the  plaintiff  ^ 

la  ejectment,  an  amendment  has  been  made  under  the  statute 
0  the  name  of  the  parish,  even  though  the  action  was  brought 
or  a  forftntures.     But  where  the  declaration  in  ejectment  was 


*  Miab e.  OeoshMD,  IM.&Bob. 

143. 

*  Dyion  r.  Warns,  Id.  4741 

*  Coir.  Painter,  7  C.  &  P.  7«7. 

*  John  V.  GwTie,  6  C  &  P.  61& 
'  Cooper  V.  Whitehouse,  6  C.  & 

•.543. 

'  Pndhomme  v.  Frsaer,  1  M.  & 
ob.43& 

'  Doe  d.  Marriott  r.  Edwards,  6 
&  P.  20&  1  U.  &  Rob.  319.  A 
dintion  In  ejectment  has  been 
Knded,  even  after  judgment  and 
it  of  error  brooght,  by  leaving  out 
e  word  ^  tenement.**  Doe  d. 
twrie  0.  DybaU,  1  M.  &  R.  330. 
B.  &  a  70.  So  by  adding  a 
lut  on  another  demiie  even  after 
ree  terms  had  elapsed,  and  the 
II  had  been  made  up  and  carried 
Doe  d.  Beaumont  r.  Armitage,  1 


D.  &  R.  173^  So  in  the  time  of 
the  demise  to  prevent  being  barred ; 
as  where  the  day  of  the  demise  was 
laid  before  the  title  accrued.  Doe 
d.  Romford  r.  Miller,  1  Gh.  626. 
Doe  d.  Hardinan  v.  Pilkington,  4 
Burr.  2447*  So  by  laying  the  de- 
mise  anterior  to  the  time  of  forfeit- 
ore,  even  after  the  cause  was  set 
down  for  trial.  Doe  d.  Rumford  v. 
Miller,  Adams,  Eject.  199.  But  an 
amendment  was  reAised  by  altering 
it  to  a  day  subsequent  to  the  deli> 
very  of  the  dedaration.  Doe  d« 
Foslow  V.  Jefferies,  Id.  200.  If  the 
term  demised  to  the  plaintiff  be 
likely  to  expire  before  trial,  the 
court  will  at  any  time  before  trial 
enlarge  it,  upon  payment  of  costs. 
Thus,  it  was  in  one  case  enlarged 
after  it  had  expired,  twelve  ^eara, 
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in  a  supposed  joint  demise  by  A»  and  B.,  and  it  appeared  in 

evidence  that  ^.  and  B*  had  not  such  an  interest  that  they  cooM 

join  in  a  demise  to  the  nominal  plaintiff;  TmamUm^  J.,  at  Km 

Prius,  refused  to  amend  the  declaration  by  severing  the  demises, 

and  the  court  would  not  allow  the  propriety  of  the  refbaal  to 

be  discussed  in  banc  *. 

Judgment         By  S  &  4  W.  IV.  c.  4.  s.  S4*  it  is  enacted, "  that  the  said  court 

toiAierifht  ^'  j^^^  shaXi  and  may,  if  they  or  he  think  fit,  in  all  sacb  case* 

and  jni.       of  variance,  instead  of  causing  the  record  or  document  to  he 

amended  as  aforesaid,  direct  the  jury  to  find  the  fiict  or  fiKts 

according  to  the  evidence^  and  thereupon  such  finding  shall  be 

stated  on  such  record  or  document,  and,  notwithstanding  the 

finding  on  the  issue  joined,  the  said  court,  or  the  coort  from 

which  the  record  has  issued  shall,  if  they  shall  think  ihe  said 

variance  immaterial  to  the  merits  of  the  case,  and  the  mwatarr- 

ment  such  as  could  not  have  prejudiced  the  opposite  party  is 

the  conduct  of  the  action  or  defence,  give  ju^^ment  aocordinf 

to  the  very  right  and  justice  of  the  case." 

Where  the  declaration  in  an  action  for  an  escape  contained 
only  one  count,  alleging  an  escape  against  the  sheiiflf^  and 
the  evidence  only  proved  a  negligent  omission  of  tlie  sherifi^s 
officer  to  make  an  arrest,  when  he  had  an  opportnnity ;  the 
judge,  on  an  application  for  leave  to  amend,  directed  the 
jury  to  find  the  fiicts,  specially  reserving  the  question  of 
the  plaintifTs  right  to  amend  for  the  opinion  of  the  court ; 
and  the  jury  having  found  a  verdict  for  the  defendant,  bot 
that  fact  in  the  affirmative ;  the  court  above  ordered  a  ver- 
diet  to  be  entered  for  the  plaintifT,  observing,  that  the  defend- 
ant was  not  at  all  prejudiced  in  the  conduct  of  hia  defence, 
by  the  course  pursued  by  the  plaintiff.      The  court  Inrdier 


though  a  special  jury  was  struck,     Haydon    (in    Error),    Covp.    %i\ 
and  the  parties  had  gone  down  to     But  in  a  recent  case  it 


trial  before  the  mistake  was  dts-     sidered  too  late  to  apply  after  tke 
covered.     Roe  d.  Lee  v,  Ellis,  2  Bl.     cause  had  been  called  on.    Doe  4. 


940.     So  after  a  judgment  in  eject-  Manning  v.   Hay,    1   M.   Ac  Rob 

ment  from   Ireland  affirmed,    the  843. 

court  enlarged  the  term  upon  pay«  *  Doe  d.  Poole  v.  ErriagifOtt,  3 

ment  of  costs,  althongh  the  record  Kev.  &  M.  641^.    1  AA6L  &  Eftv 

was  rpmitted  to  Ireland.     Vican  v.  750.     1  M.  &  Rob.  343^ 
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aid,  tluU  tbey  had  no  power  tinder  the  statute  to  impose  any 
tenni^ 

Where  in  an  action  on  the  case  against  the  defendants  as 
cvrien,  fi>r  negligence,  it  appeared  from  the  evidence  that  the 
defendants,  if  liahle  at  all,  were  liaUe  as  wharfingers,  on  a 
rantnct to  forward.  Just  before  the  plaintiff's  counsel  com- 
neoced  his  rej^y,  he  applied  to  the  judge  to  amend  the  dedar- 
atKMi,  which,  however,  the  learned  judge  refused  to  do,  but 
leftitto  the  jury  to  say,  whether  there  was  a  contract  to  forward 
or  a  oQDtract  to  carry,  and  they  found  that  there  was  a  con- 
tact to  forward.  He  then  directed  the  verdict  to  be  entered 
&r  the  defendant,  but  the  special  finding  to  be  indorsed  on  the 
poitea,  that  the  court  might  proceed  thereon  according  to  the 
3&  4  W.  IV.  c.  4ft.  s.  24.  The  court  allowed  the  amendment 
ud  gTMited  a  new  trial  on  payment  of  costs,  observing  that 
the  learned  judge  might  have  allowed  the  amendment,  and 
postponed  the  trial  to  a  future  day,  pursuant  to  s.  2$.  of  that 
statute  <>. 


SECTION  III. 
JVnOE'S  CK&TiriCATE   BSSPECTIIIG  COSTS. 


.». 


Bt  the  sUtute  of  Gloucester,  (6  Ed.  I.  c.  1,)  a  plaintiff  was 
entitled  to  costs  in  every  case  in  which  he  obtained  a  verdict, 
iHmerer  small  the  damages  or  trivial  the  injury  sustained  might 
^'.  Bat  to  prevent  frivolous  and  trifling  suits  in  the  superior 
conrts  of  law  at  Westminster,  it  was  enacted  by  43  Eliz.  c.  6. 
B«2-  (extended  to  Wales  and  the  Counties  Palatine  by  11  &  12 
Will  III.  c.  9.  s.  1.)  that,  "if  upon  any  action  personal, 
brought  in  any  of  the  king's  courts  at  Westminster,  not  being 
for  any  title  or  interest  of  lands,  nor  concerning  the  freehold 
or  bheritance  of  any  lands,  nor  for  any  battery,  it  shall  appear 
to  the  judges  for  the  same  court,  and  so  signified  or  set  down 
by  the  justices  before  whom  the  same  shall  be  tried,  that  the 


'  Gum  fu  Elwes,  2H.  &  W.34.      &.  190. 
<N.  &  M.  43a.  "  Wright  r.  Piggin,  2  Y.  &  J. 

^  Parry  v.  Fairhunt,  2  C  M.  ft     648. 
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debt  or  damages  to  be  recovered  therein  shall  not  amooDt  lo 
the  sum  of  forty  shillings  or  above,  the  judges  before  whom 
any  such  action  shall  be  pursued  shall  not  award  for  cosu  to 
the  plaintiff  any  greater  costs  than  the  amount  of  the  debt  or 
damages  recovered,  but  less  at  their  discretion." 

The  statute  is  confined  to  the  judges  of  the  courts  at  West- 
minster, and  it  empowers  only  the  judge  who  tries  the  cause 
to  give  the  certificate ;  therefore,  in  case  of  executing  a  writ 
of  enquiry  before  a  sheriff,  the  certificate  cannot  be  granted*; 
nor  has  a  sheriff  or  judge  of  an  inferior  court  to  wImmu  a  cause 
is  sent  by  writ  of  trial,  under  3  &  4  W.  IV.  c  4i.  s.  17,  the 
power  of  certifying  under  this  act  *>.  The  certificate  may  be 
granted  upon  it  at  any  time  after  the  trial  of  the  cause*.  The 
court  above  will  not  interfere  where  a  judge  has  granted  a 
certificate  under  this  act,  except  upon  the  question  whether  be 
had  power  to  grant  such  certificate,  even  though  the  judge 
may  assign  erroneous  reasons  for  granting  a  certificate,  lor  the 
court  will  presume  that  though  the  reasons  asaigned  were  er- 
roneous,  he  had  other  sufficient  motives  *>. 

Where,  in  trespass  qvMre  clauswn  /regit,  and  seising  the 
goods,  the  defendant  pleaded  not  guilty,  and  that  the  goods 
were  not  the  property  of  the  defendant,  the  jury  found  fix 
the  defendant  on  the  last  issue,  and  for  the  plaintiff  on  the  fine, 
with  5<.  damages,  and  the  judge  certified ;  held,  that  since  Reg. 
Gen.  H.  T.  4  W.  IV.  r.  2.  the  case  was  not  within  the  ei- 
ception  of  this  statute,  which  makes  a  judge's  certificate  inope 
jative,  nor  without  the  operation  of  ft2  &  23  Car.  II.  c  9.  s- 
136,  and  therefore  that  the  judge  was  authorized  to  grant  tbe 
certificate ;  for  the  judge  and  the  court  are  not  bound  by  tbe 
form  of  the  declaration,  they  may  take  into  consideratioo  die 
whole  record,  and  the  matter  contested  at  the  trial,  in  order  to 
ascertain  what  the  action  is  for,  and  wliat  it  concerns,  and  to 


*  Claridge  v.  Smith,  4  DowL  583.  Banks,  5  B.  &  A.  536. 

^  Wardroper  v.  Richardson,  i  Ad.  *  Cann  v,  Facey,  1  H.  &  W.  4t2> 

&  EIL  75.    3  N.  &  31.  839.     Jones  5  N.  &  M.  405.    4  Ad.  ft  fiU.  <& 

V.  Bond,  1  Mur.  &  Hor.  14.  Twigg  p.  Potts,  4  DowL  MS. 

«  Tidd,   N.  P.  529.      FozaU  v. 
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^e  whether  the  case  was  or  was  not  within  the  operation  of 
the  statute  <*.  But  where  in  an  action  of  trespass,  quart  dO' 
snmi  JregU^  with  a  count  de  bonis  atportaUsf  the  defendant 
pleaded  the  general  issue»  and  accord  andsatisfiiction,  the  question 
at  the  trial  heing  whether  a  tierm  of  years  had  expiredj  and  the 
jury  found  a  verdict  for  the  plaintiff  with  damages  under  40#. ; 
it  was  held,  that  the  judge  had  no  power  to  certify,  for  the  free- 
hold might  come  in  question  \  Where  in  an  action  of  tres- 
pass against  three  defendants,  two  suffered  judgment  hy  default, 
and  the  jury  found  a  verdict  for  the  other  defendant,  and  as- 
sessed the  damages  against  the  two  at  one  farthing ;  held^  that 
die  judge  might  certify  under  the  statute ;  for  though  the  sta- 
tate  does  not  apply  to  writs  of  enquiry  before  the  sherifl^  and 
this  was  merely  an  assessment  of  damages,  still  the  case  was 
tried,  so  as  to  bring  it  within  the  words  of  the  aet^. 

Where  the  plaintiff,  in  an  action  against  an  attorney,  recovers 
less  than  40#.,  the  judge  may  certify  under  this  statute,  though 
the  defendant  could  only  be  sued  in  a  superior  court  ^.  So 
where  in  an  action  against  a  husband  for  articles  of  dress  sup- 
plied to  his  wife,  the  verdict  was  for  IOj.  ;  it  was  held,  that  the 
judge  was  warranted  in  certifying  under  this  act  *•  So  where 
in  an  action  for  a  libel,  the  defendant  pleaded  the  general  issue, . 
and  two  special  pleas,  and  at  the  trial  the  jury  found  all  the 
ittues  for  the  plaintiff,  with  1  j.  damages ;  it  was  held,  that  the 
judge  was  warranted  in  certifying,  to  deprive  the  plaintiff  of 
the  costs  of  all  the  issues  found  for  him,  notwithstanding  the 
rule  of  H.  T.  4  W.  IV.  65—7  ^ 

It  has  been  held,  that  in  an  action  for  an  assault  and  battery, 
the  judge  may  certify,  even  though  the  battery  be  proved  '. 
Bat  in  a  recent  case,  where  in  trespass  for  assault,  and  false 
imprisoDment,  and  tearing  the  plaintiff's  dothes,  there  was  issue 


'  Smith  V.  Edwards,  1  H.  &  W. 
4S1.  4  DowL  6S1.  Walker  v. 
Rolniiioo,  1  Wils.  93.  Broadbent 
b  WoodhMd,  Tidd.  988. 

^  Wright  o.  Piggin,  2  Y.  &  J. 
544.  And  see  liittlewood  v.  Wil- 
kinMm,  9  Price,  314. 

*  Harris  v.  Duncan,  2  Ad.  &  EIL 
168.    4  N.  &  M.  63. 

VOL.  II. 


*  Wright  V.  NuttaU,  10  B.  &  a 
492. 

*  Beaton  v.  Benedict,  6  Bing.  187. 
2  M.  &  P.  301. 

f  Simpson  r.  Hurdis,  2  Mees.  & 
Wels.  84.    5  Dowl.  304. 

*  Wiffin  V.  Kincard,  2  N.  R.  471. 
Briggs  V.  Boorgin,  2  Bing.  333. 
Eiomett  v.  Lyne,  1  N.  R.  266. 
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In  actions  of 
asHHilt,  if 
the  da- 
mages be 
under  40it.f 
the  plaintiff 
will  not  be 
entitled  to 
reoorer 
moreooats 
than  da- 
mages,  un- 
lef  9  the 
judge  cer- 
tify. 


upon  a  new  assignment  to  a  plea  of  son  assault  demesne. 
The  jury  found  a  yerdict  for  the  plaintifT,  with  one  shilling  da- 
mages ;  held,  that  the  judge*had  no  power  to  certify  under  this 
statute,  for  by  the  special  plea  of  justification  the  battery  was 
admitted,  and  actions  of  battery  were  within  tlie  exception  in 
the  act,  and  not  within  the  general  enactment.  The  case  of 
Wiflin  r.  Kincard  was  distinguishable  from  this^  for  in  that  case 
there  was  no  special  plea.  As  the  admission  of  the  battery 
was  equivalent  to  a  certificate  under  22  &  2S  Car.  II.  c.  9.  and 
the  case  was  not  within  the  statute  of  Eliz.,  the  plaintiff  was 
entitled  to  his  full  costs,  notwithstanding  his  certificate  *• 

Where  a  judge  granted  a  certificate  under  this  statute,  and 
new  facts,  which  did  not  appear  at  the  trial,  were  subsequently 
laid  before  him  on  affidavit,  he  granted  an  order  for  annulling 
the  certificate  \ 

By  the  statute  2^  &  2S  Car.  II.  c.  9.  it  is  enacted,  that  **  in 
all  actions  of  trespass,  assault  and  battery,  and  other  personal 
actions,  wherein  the  judge,  at  the  trial  of  the  cause,  shall  not 
find  and  certify  under  his  hand,  upon  the  back  of  the  record, 
that  an  assault  and  battery  was  proved,  or  that  the  freehold  or 
title  of  the  land  mentioned  in  the  plaintiff's  declaration^  was 
chiefly  in  question  ;  the  plaintiff,  in  case  the  jury  shall  find  the 
damages  to  be  under  the  value  of  forty  shillings,  shall  not  recover 
more  costs  of  suit  than  the  damages  so  found  shall  amount  unto.*" 

This  statute  is  confined  to  actions  of  assault  and  battery,  and 
for  local  trespasses,  when  it  is  possible  for  the  judge  to  certify 
that  the  freehold  or  title  to  the  land  was  chiefly  in  question '. 
The  certificate  required  by  this  statute  may  be  given  at  any 
time  before  final  judgment  ^.  The  statute  only  restrains  the 
court  from  awarding  more  costs  than  damages;  the  jury  are 
not  thereby  prevented  from  giving  what  costs  they  please  *. 

The  statute  does  not  apply  where  it  does  not  appear  on 
the  record,  or  the  judge  cannot  certify  that  the  soil  or   free* 


*  Bone  r.  Dawe,  5  Nev.  &  M. 
230.  3  Ad.  &  £U.  711*  1  Har.  & 
Woll.311. 

^  Andemon  v.  Shenrin,  7  C  ft  P. 

527. 

'  Tidd.   N.    P.   531.       Stead    v. 


Gamble,  7  Bast,  328.     Johnston  «. 
Stanton,  2  B.  &  C.  621. 

^  Butler  r.  Cosens,  11  Mod.  19^ 
Tidd.  N.  P.  631. 
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hold  came  in  question  * ;  therefore,  where  in  trespass  quare 
eleusum  /regit,   since   the    new   rules,    the    plaintiff   had    a 
verdict  with  1S#.  damages  on  issue  joined  on  a  plea  of  not 
guilty ;  it  was  held,  that  he  was  entitled  to  full  costs  ;  for,  on 
the  plea  of  not  guilty  the  soil  or  jfreehold  could  not  come  in 
question.    Per  Curiam^  "  Under  the  old  plea  of  not  guilty  the 
defendant  might  have  given  in  evidence  that  the  freehold  was 
bis  own.     The  effect  of  the  new  rules  is  to  assimilate  that  plea 
to  a  special  plea  raising  no  question  of  title  ;  and  a  series  of 
decisions  ^  too  strong  to  be  overcome,  have  established  that  in 
such  a  case  the  plaintiff  is  entitled  to  costs  without  a  certifi- 
cate <^.    But  where  in  trespass  qu<3ere  domum  /regit,  the  defend- 
ant pleaded  not  guOty,  and  an  entry  to  make  a  distress  for  rent 
arrears^   and  there   was  a  verdict  for   the  plaintiff  with  one 
farthing  damages  on  the  first  plea,  and  for  the  defendant,  on  the 
second,  it  was  held,  that  the  plaintiff  was  not  intitled  to  costs 
without  a  certificate  ^.  If  the  defendant  pleads  in  such  a  manner 
as  to  bring  the  freehold  in  question  on  the  face  of  the  record, 
a  certificate  is  unnecessary  to  entitle  the  plaintiff  to  costs  *. 

An  action  for  mesne  profits  is  within  the  statute,  and  if  the 
plaintiff  recover  less  than  40#.,  he  will  be  entitled  to  no  more 
rosts  than  damages,  without  a  certificate  ^  So,  if  a  defendant 
[klead  a  justification  in  trespass,  and  the  plaintiff  without  tra- 
versing it  new-assigns  a  trespass  not  concerning  his  title,  &c., 
)fl  which  issue  is  joined  and  found  for  him,  with  less  than 


'  Per  Parke,  B.,  1  Gale,  302. 

^  See  I  Saand.  300./. 

^  Hngha  v.  Hughes,  2  C.  M.  & 
1663.  1  Oale,302.  There  are  cases, 
owrrer,  since  the  new  rules,  in 
rhich  the  title  may  oome  in  ques- 
bn  on  a  plea  of  not  gnilty,  ejf.  gr. 
(?  11  Geo.  II.  c.  19.  8.  20.  a  land- 
ifd  may,  under  the  general  issue, 
Itc  a  distress  for  rent,  in  evidence, 
imikr  privileges  are  given  by  va- 
ous  local  acts,  all  of  which  are 
neserved  by  the  proviso  in  3  &  4 
f.  IV.  c  42,  in  favonr  of  the 
iwer  of  pleading  the  general  issue 
hen  conferred  by  any  statute,  see 


1  Gale,  303.  n.  The  decision  in 
Dunnage  v.  Kemble,  infra,  throws 
some  doubt  upon  the  authority  of  this 
case,  and  see  Howell  v.  Thomas,  7 
C.  &  P.  342.  If  this  case  be  not 
within  the  statute  of  Charles,  it 
seems  that  it  falls  within  the  statute 
of  Elizabeth,  and  that  a  judge  may 
certify,  to  deprive  the  plaintiff  of 
his  costs,  see  Smith  v,  Edwards, 
ante,  131?. 

^  Dunnage  r.  Kemble,  3  Bing. 
N.  C.  538. 

'  Littlewood  v.  Wilkinson,  9 
Price,  314. 

'  Doe  V.  Davies,  6  T.  R.  593. 
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40«,  damages,  he  shall  be  entitled  to  no  more  costs  than  da- 
mages *. 

Whenever  the  defendant  lets  judgment  go  by  default  *>,  and 
justifies  the  assault  and  battery,  a  certificate  is  unnecessary  to  en- 
title the  plaintiff  to  full  costs  ^.  But  if  the  defendant  justifies 
the  assault  only,  and  the  damages  be  under  40^.,  the  plaintiff 
will  be  entitled  to  no  more  costs  than  damages,  without  a  cer- 
tificate \  Where,  however^  in  an  action  for  assaulting,  beating, 
wounding,  ill  treating,  &c.,  the  defendant  pleaded  the  general 
issue,  and  justified  as  to  the  assaulting  and  ill  treating  only,  by 
a  plea  of  moliter  tnanus,  &c. ;  held,  that  the  plea  admitted  a 
battery,  and  that  a  certificate  was  unnecessary  to  entitle  the 
plaintiff  to  full  costs  ^. 
Conae-  Whenever  the  consequential  damage  is  laid  as  an  aggravation 

^eatia  a-  ^^  ^^  trespass  sued  for,  and  the  verdict  is  under  Ms.,  the 
plaintiff  can  have  no  more  costs  than  damages;  therefore, 
where  in  trespass  for  assaulting,  beating,  and  turning  out  of  a 
room,  per  quod,  the  plaintiff  was  prevented  from  exercising  the 
business  of  an  attorney,  the  defendant  pleaded  not  guilty ;  held, 
that  the  plaintiff  having  obtained  a  verdict  for  less  than  405., 
was  entitled  to  no  more  costs  than  damages '. 

So,  where  one  count  stated  an  assault  on  a  man,  and  an  as- 
sault on  the  horse  on  which  he  was  riding,  and  the  jury  gave  a 
verdict  with  general 'damages  under  40^. ;  it  was  held,  that  the 
plaintiff  should  have  no  more  costs  than  damages  '. 

But  where  a  declaration  in  trespass  contained  two  counts,  the 
first  for  assaulting  the  plaintiff  and  destroying  a  scraper  afHxed 
to  his  house ;  and  the  second  for  destroying  the  scraper ;  and 
the  jury  found  a  general  verdict  for  him,  damages  2s. ;  held, 
that  he  was  entitled  to  his  full  costs  \ 

So  there  shall  be  no  more  costs  than  damages  in  trespass  for 
an  assault,  battery,  and  tearing  the  plaintifTs  clothes,  if  the  jury 


*  Gregory  v.  Ormerod,  4  Taunt«  *  Johnson  v.  Northwood,  7  Tmisft* 
98.  689.    1  Moore,  420. 

^  B.  N.  P.  329.  '  Daubney  v.  Cooper,  10  B.  &  C 

<*  Smith  V.  Edge,   6  T.  R.  562.  830.    5  M.  &  R.  326. 

Bone  V,  Dawe,  ante,  1318.  '  Banister  r.   Fisher,    1   Tnont 

*  Brennan  v.  Redmond,  1  Tannt.  367> 

16.     Pagev.  Greedy  3  T.R.  391.  ^  Beeoe  v.  Lee,  7  Moore,  9G9l 
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fiod  that  the  tearing  was  in  consequence  of  the  beating,  and 
gire  less  than  40f .  damages  K 

The  Stat.  8  &  9  W.  III.  c.  11.  s.  4.  enacts  that  '<in  all  actions  Mslidous 
of  trespass,  wherein,  at  the  trial  of  the  cause,  it  shall  appear  "*■?•■•• 
and  be  certified  by  the  judge,,  under  his  hand,  upon  the  back  of 
the  record,  that  the  trespass  upon  which  any  defendant  shall  be 
found  guilty,  was  wilful  and  malicious,  the  plaintiff  shall  re- 
cover, not  only  his  damages,  but  his  full  costs." 

Under  this  statute  the  judge  may  certify  at  any  time  between 
verdict  and  final  judgment  ^  The  judge  has  a  discretionary 
power  to  certify  or  not,  according  as  it  appears  to  him  under 
the  circumstanoes  that  the  trespass  was  wilful  and  malicious  ^. 
It  is  usual,  however,  to  certify  when  it  appears  that  the  trespass 
was  commited  after  notice  ^. 


SECTION  IV. 

SPEEDY    EXECUTION. 

The  1  W.  IV.  c.   7.  s.  £.  enacts,  "  that  in  all  actions  to  be  Judge'soer* 

brought  in  his  Majesty's  courts  in  either  of  the  superior  courts  ^^^^J*' 

of  law  at  Westminster,  by  whatever  form  of  process  the  same  execution. 

may  be  commenced,  it  shall  be  lawful  for  the  judge,  before 

whom  any  issue  joined  in  such  actions  shall  be  to  be  tried,  in 

case  the  plaintiff  or  demandant  therein  shall  become  nonsuit, 

or  a  verdict  be  given  for  the  plaintiff  or  demandant,  defendant 

or  tenant,  to  certify  under  his  hand,  on  the  back  of  the  record, 

at  any  time  before  the  end  of  the  sitting  or  assizes,  that  in  his 

opinion  execution  ought  to  issue  in  such  action  forthwith,  or  at 

some  day  to  be  named  in  such  certificate,  and  subject  or  not  to 

toy  condition  or  qualification ;  and  in  case  of  a  verdict  for  the 

plaintiff^  then  either  for  the  whole  or  for  any  part  of  the  sum 

found  by  such  verdict ;  in  all  which  cases,  a  rule  for  judgment 

nay  be  given,  costs  taxed,  and  judgment  signed  forthwith,  and 


*  CoCterill     r.    Tolly,   1    T.    R.  495. 

^^55.  ^  Reynolds  v.  Edwards,  6  T.  R. 

»  '^VooUey  v.  Whitby,  2  B.  &  C.  11.    Swinneiton  v.  Jervis,  3  East, 

',SO.  ^2^7 •  '^    Rudge  V.  Bond,  Id, 

^    Oood    V,    Watkins,     3     East, 
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execution  may  be  issued  forthwith,  or  afterwards,  according  to 
the  terms  of  such  certificate,  on  any  day  in  Yacation  or  term; 
and  the  postea  with  such  certificate,  as  a  part  thereof,  shall  and 
may  be  entered  of  record,  as  of  the  day  on  which  the  judg- 
ment shall  be  signed,  although  the  writ  of  Distringas  Juratorest 
or  Hahetu  Corpora  Juratorum^  may  not  be  returnable  until  after 
such  day.     Provided  always,  that  it  shall  be  lawful  for  the 
party  entitled  to  such    judgment,   to  postpone   the    signing 
thereof." 
The  statute       Under  this  statute  the  judges  originally  refused  to  certify  for 
iS^al^ons.    inninc^iAtc  execution  in  actions  of  debt  on  simple  contract  ^ 
But  it  is  now  settled  that  the  statute  applies  to  all  actions  where 
the  judge  thinks  there  ought  to  be  immediate  execution ^    A 
certificate  for  speedy  execution  has  been  granted  in  an  action 
of  assumpsit  on  a  promissory  note  ^ ;  and  where  the  verdict  was 
taken  by  consent,  though  the  consent  did  not  include  any  such 
terms  <^.     So  in  an  action  for  mesne  profits  in  ejectment  K    So 
in  an  action  of  crim,  con.,  where  the  plaintiff  consented  to  be 
nonsuited^.     But  where  in  debt  on  a  bond  the  plaintiff  did  not 
assign  breaches,  and  a  verdict  was  found  for  him  on   a  plea  of 
non  est/actum^  the  judge  refused  to  certify,  b 

Where  in  an  action  for  goods  sold  there  was  a  special  de- 
murrer to  a  count  for  an  account  stated,  and  a  verdict  for  the 
plaintiff  on  another  count,  the  judge  certified  on  the  plainliffs 
undertaking  to  enter  a  nolle  prosequi  as  to  the  count  demurred 
to  ^.  Where  a  certificate  was  granted  and  the  defendant  paid 
the  sum  at  once,  and  a  rule  nisi  for  a  new  trial  was  afterwards 
granted,  the  court  refused  to  order  the  plaintiff  to  pay  the  sum 
so  received  into  court,  pending  the  rule  ^ 

Affidavits  were  admitted  in  one  case  in  support  of  an  appli- 
cation for  immediate  execution  \  but  rejected  in  another  ^ 

*  Fisher  o.  Davies,  1   M.  &  Rob.      9. 

03.      Percival  v.  Alcock,  Id.  167*  '  De  Aranda  v.  Houston,  6C.& 

Ward  V,  Crockett,  6  C.  &  P.  10.  P.  511. 

»»  Barden  v.   Cox,  1  M.  &  Rob.  «»  Allsopp  v.  Smith,    7   C.  &  P. 

20a     Young  r.  Crooks,  Id,  220.  708. 

"  Bell  V.  Smith,  5  C.  &  P.  10.  '  Morton  r.  Bum,  5  Dowl.  42t. 

*>  Auon.  I  M.  &  Rob.  IG?.  ^  Ruddick   v.  Simmons,   1  M.  ^ 

*  Bardeii  v.  Cox,  supra*  Rob.  184. 

'  Hambidge  v.  Crawley,  5  C.  &  P.  ^  Ocrvas  ti.  Burtchley,  Id.  \(A 
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SECTION  I. 

WHEN    REPLEVIN    WILL    LIB. 

Replevin,  which  is  a  personal  action,  lies  to  recover  the  pos-  Replevin 
session  of  goods  and  chattels  unlawfully  taken.  Though  in  prac-  everlroods 
tice  it  is  principally  confined  to  cases  of  distress  for  rent,  damage  ^^^  unlaw. 
feoMOHtf  poor  rates,  &c. ;  yet  it  is  applicable  to  all  cases  where 
there  has  been  a  wrongful  taking  \     It  is  the  proper  form  of 
action  to  recover  a  specific  chattel  ^.  Replevin,  it  is  said,  lies  for 
whatever  is  capable  of  being  distrained  and  for  nothing  else ; 
for  at  common  law  it  is  the  proper  remedy  to  try  the  legality  of 
a  distress  ^.     If  a  landlord  seizes  goods  as  a  distress  for  rent, 

*  Cool.    Dig.  Tit*  Replevin,  B.  what  chattels  are  distrainable,  see 

N.  P.  68.     Shannon  r.  Shannon,  ante,  794.    Neither  the  removal  of 

1  Sch.  &  Lef.  324.     See  Gilbert,  a  distress  for  rent  from  the  demised 

Replev.  85.    Wilkinson  Rep.  2.  premises  after  five  days,  nor  an  ap. 

^  Dore   V.    Wilkinson,   2  Stark,  praisement  of   the    distress,   takes 

228.  away  the  tenant's  right  to  replevy. 

'  Att.  Oen.  r.  Brown,  1  Swanst.  Jacob  v.  King,  5  Taunt.  461.     1 

206.     Woodf.  L.  &  T.  696.     As  to  Marsh.  136.     If  the  goods  remain 
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[CHAF. 


Replevin 
does  not  lie 
where 
goods  are 
delivered 
<m  a  con- 
tract or 
taken  in 
ezecQtion. 


and  a  tender  of  payment  is  afterwards  made  but  refused,  the 
tenant  may  maintain  replevin  in  respect  of  the  unlawful  detainer ; 
for  after  the  tender  made,  the  detention  was  a  new  taking  *• 

But  as  replevin  lies  only  where  the  goods  are  vmiamfuUy 
taken,  it  has  been  held  that  it  cannot  be  maintained  lor  goods 
unjustly  detained  by  a  party  to  whom  they  have  been  delivered 
upon  a  contract,  as  goods  delivered  to  a  carrier  \  And  where 
an  act  of  parliament  orders  a  distress  and  sale  of  goods  as  lor  a 
penalty  under  a  conviction,  it  itf  in  the  nature  of  an  executibn, 
and  replevin  will  not  lie  unless  given  by  the  statute ;  for  the 
legality  of  the  conviction  cannot  be  questioned  in  replevin^. 
Therefore  where  a  magistrate,  having  competent  jurisdiction, 
adjudges  as  under  the  statute  of  labourers,  £0  Greo.  II.  c. 
19.  s.  1,  and  on  refusal  to  pay  issues  a  warrant  of  distress  and 
sale;  the  goods  taken  under  it  are  not  repleviable ^.  So, 
goods  taken  in  execution  awarded  by  a  higher  court  are  not 
repleviable ;  and  it  seems  that  an  attachment  would  lie  for 
taking  out  a  replevin  in  such  case  ®.  It  seems,  however,  to  be 
doubtful  whether  goods  taken  under  a  warrant  of  distress 
granted  by  the  commissioners  of  sewers ';  or  under  a  warrant 
of  distress  for  an  assessment  under  the  highway  act,  13  Greo.  III. 
c.  78.  s.  47,  may  not  be  replevied  s. 


SECTION  II. 

BY    AND   AGAINST   WHOM    REPLEVIN   MAY   B£    MAINTAINED. 

The  |>lain.    To  enable  a  party  to  maintain  an  action  of  replevin,  he  must 
have  a  pro.  ^^^^  either  a  general  or  special  property  in  the  goods  at  the 


unsold,  the  tenant  may  replevy  after 
five  days.  Anon.  1  Chit.  196.  a. 
And  aee  Griffiths  v.  Stephens,  1 
Chit.  196. 

"  Evans  v,  Elliott,  2  H.  &  W. 
231.    6  N.  &  M.  606. 

^  Galloway  v.  Bird,  4  Bing.  299. 
12  Moore,  &47. 

^  Bac.  Ab.  Tit.  Replev.  C.   Com. 
Dig.  Action  (M.  6.) 


*  M^'ilson  c.  Weller,  1  B.  &  B.  57- 
3  Moore,  294.  And  see  Woottoa 
r.  Harvey,  6  East,  75.  R.  v.  Monk- 
hou8e,2Stra.  1184. 

'  GUb.  161.    See  Anstr.  212. 

f  Hurrell  v.  Wink,  8  Taimu 
369.  2  Moore,  417-  Pritchaid  r. 
Stephens,  6  T.  R.  522. 

■  Fenton  v.  Boyle^  I  Taunt.  344. 
2  N.  R.  399. 
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time  of  the  taking  \    If  leTeral  ponoos  have  separate  aad  dia-  party  in 

tbot  iiilereats  in  the  proper^  distrainedt  as  if  the  goods  of  ae*  ^^EP^^^ 

veral  persons  be  taken,  they  cannot  join  in  this  action,  each 

most  sue  aeparate}y  ^ ;  but  copartners,  joint^^tenants,  and  tenants 

in  common  should  join^.    K  the  goods  of  tL/eme  $ok  be  taken 

and  ahe  marries,  the  husband  ah>ne  may  have  replevin,  for  the 

property  being  personal  is  transferred  by  the  marriage  and 

Tests  abaolutely  in  the  husband  ^ ;  or  the  husband  and  wife  may 

join  *•     Executors  may  have  replevin  for  the  goods  of  the  tes* 

tator  taken  in  his  life*time '.     This  action  lies  as  well  against 

the  party  who  directs  the  taking  of  the  goods  as  against  the 

party  who  has  actually  taken  them,  or  against  both  jointly  C 

In  this  action  both  parties  are  considered  as  actors,  the  plain- 
tiif,  hk  respect  of  his  action,  and  the  defendant  in  respect  of  his 
having  made  the  distress  (being  a  claim  of  right,  and  the  avowry 
in  the  nature  of  a  declaration)  ^. 


SECTION  III. 

MODE   OF   PROCBBDIHO   IV   aSFLKVIK, 

Repi^vik  may  be  either  by  an  original  writ  sued  out  of  the 
Court  of  Chancery,  at  the  common  law  ;  or  by  plaint,  pursuant 
to  the  statute  of  Marlbridge,  52  Hen.  3.  c.  21.,  which  enacts, 
*'  that  if  the  beasts  of  any  person  are  taken  and  unjustly  de- 
tained, the  sheriff,  after  complaint  made  to  him,  may  deliver 
them  without  the  hindrance  or  refusal  of  the  person  who  shall 
have  taken  the  beasts." 

Replevin  by  nnrit  is  now  quite  obsolete ;  replevin  by  plaint 
is  therefore  the  mode  resorted  to  in  modem  practice.  It  has 
been  held,  that  a  distress  made  for  poor's  rate  is  within  the 
statute  of  Marlbridge,  and  that  the  sheriff  must  replevy  goods 
so  distrained  by  plaint  ^  The  usual  course  is  for  the  owner  of 


*  Co.  Lit.  Ud.  6.  '  Gilb.  Rep.  J  56. 
"  Id,    Gilb.  Rep.  163.                           ■  Id,  162. 

""  B.  N.  P.  6a  ^  Seel  Saund.  347.  6* 

*  Gilb.  156.    F.  N.  B.  69.  *  Sabourin  v,  MsnhaU,  3  B.  & 
*"  Cat.  temp.  Hard.  119.  Ad.  440. 
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the  goods  taken  to  apply  to  the  sheriff  or  to  one  of  his  depu- 
ties ^  to  have  the  goods  replevied.  The  stat.  West  1  c.  t 
requires  that  the  sheriff  shall  take  of  the  party  repleryiog 
pledges  with  sureties  to  prosecute  his  suit,  or  return  the  cat- 
tle if  awarded.  The  sufficiency  of  the  pledges  being  in  the 
discretion  of  the  sheriffs,  and  much  inconvenience  having  arisen 
from  their  negligence  in  taking  securities,  it  was  enacted,  by 
11  Geo.  II.  c.  19.  s.  23,  for  the  prevention  of  vexatious  re- 
plevins of  distresses  taken  for  rent,  "  that  sheriffs  and  other 
officers  having  authority  to  grant  replevins,  shall  in  every  re- 
plevin of  distress  for  rent,  before  any  deliverance  of  the  dis* 
tress,  take  in  their  own  names  from  the  plaintiff  and  two  re* 
sponsible  persons,  as  sureties,  a  bond  in  double  the  value  of  the 
goodlB,  conditioned  for  prosecuting  the  suit  with  effect,  and 
without  delay,  and  for  duly  returning  the  distress  in  case  i 
return  shall  be  awarded." 

The  latter  statute  is  confined  to  distresses  for  rent.  ^Hen 
the  distress  is  not  for  rent,  the  security  may  be  a  bond  pursuant 
to  the  Stat,  of  Westminster ;  and  though  it  is  not  assignable, 
the  sheriff  may  permit  the  defendant  to  sue  upon  it  in  his  nainr. 
Where  the  replevin  is  in  respect  of  a  distress  for  rent,  the  seca- 
rity  must  be  pursuant  to  the  provisions  of  the  statute,  bj  bond 
with  two  sureties  in  double  the  value  of  the  goods  distrained . 
which  bond  the  sheriff  is  ordered  to  assign  at  the  request  oi 
the  avowant,  who  may  sue  upon  it  in  his  own  name.  The  sherif 
is  not  liable  to  an  attachment  for  neglecting  to  take  a  repWria 
bond ;  the  only  remedy  against  him,  is  by  an  action  on  tin 
case**. 

PnMseed-  Upon  the  plaint  being  made,  and  the  requisite  secuntb 

oran^         given,  the  sheriff  is  obliged  to  replevy  the  goods,  which  k« 

court.  does  either  by  granting  his  warrant,  or  directing  his  bailiff  u- 

deliver  them. 

When  the  replevin  is  executed,  the  defendant  ahould  be  suic- 
moned  to  appear  the  next  court  day,  in  the  county  court  c 


'  The  sUt.  1  P.  &  M.  c72.  enacU,  ^  Evwa»  p.  Brander,  S  H.  BL  ^ 

that  the  sheriff  shall  appoint  at  least  Tesseyman  v.  Oildart,  1  N.  R>  3^ 

four  deputies  in  each  county  for  the  Rex  o.  Lewis,  2  T.  R.  617- ;  ^'  *^ 

purpose  of  making  replevins.  Richards  v.  Acton,  2  Bi.  123^ 
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which  the  sheriff  is  authorized  by  stat.  52  Hen.  3.  c.  21.  to  hold 
pleas  on  replevin  whatever  may  be  the  value  of  the  subject  in 
dispute.  Regularly  the  plaint  should  be  entered  in  that  court 
before  the  replevin  is  issued,  for  before  the  entry  of  the  plaint 
there  is  no  cause  in  court  *.  The  entry  of  the  plaint  is,  how- 
ever, the  act  of  the  sheriff,  and  the  court  of  King's  Bench  will 
not  on  motion  compel  the  sheriff  to  enter  the  plaint,  though 
perhaps  they  might  do  so  by  mandamus  ^. 

When  the  defendant  claims  the  beasts  or  goods  as  his  own 
property,  the  jurisdiction  of  the  sheriff  is  at  an  end,  he  cannot 
replevy  them  ;  the  course  which  the  plaintiff  should,  under  such 
circumstances  pursue,  is  to  sue  out  a  writ  de  proprietate  pro^ 
handa,  on  which  the  sheriff  may  hold  an  inquest  of  office ;  and 
if  the  inquest  find  for  the  defendant,  there  is  an  end  of  the  re- 
plevin by  plaint ;  if  for  the  plaintiff,  the  sheriff  is  to  make  de- 
liverance ^ 

When  the  plaint  is  entered,  the  subsequent  proceedings  in 
the  county  court  are  analogous  to  those  in  the  courts  above  \ 
It  rarely,  however,  happens  that  any  suit  of  importance  is  de- 
termined in  an  inferior  court,  aa  it  may  be  removed  without  any 
cause  shewn  by  either  of  the  parties,  into  the  superior  courts, 
at  any  time  before  final  judgment. 

If  the  replevin  be  commenced  in  a  county  court,  it  may  be  Removing 
removed  by  a  writ  of  re.  fa,  lo, ,  (recordari  facias  loquelam, )  when  *  ^ 
the  suit  is  by  plaint ;  or  by  a  pone  loquelam,  when  the  suit  is  by 
writ,  which  is  now  obsolete ;  when  the  suit  is  commenced  in 
aoy  other  inferior  court,  not  of  record,  including  courts  in  an- 
cient demesne,  it  is  removable  by  a  writ  of  accedas  ad  curiamf 
which  is  a  species  of  recordari ;  and  when  in  an  inferior  court  of 
record,  it  is  removed  by  a  certiorari,  A  plaint  in  replevin  can- 
not be  removed  from  a  county  court  to  a  superior  court,  by  cer- 
iiorari,  the  proper  mode  being  by  a  re,  fa,  lo.^   A  re,  fa,  lo.  stays 

*  TeMeyman  r.  Oildart,  nipro.  is  desirous  of   further  information 
^  E*  parte  Boyle,  2  D.  &  R.  14.       on    this    subject   may  consult  with 

*  See    Wilkinson    on   Rep.    10.      advantage   Oilbert    &   Wilkinson's 
Woodf.  U  &  T.  706.  treatises  on  Rep. ;  and  Woodf.  L.  & 

^  It  does  not  fall  within  the  de-  T.  tit. ''  Replevin." 

»gn  of  this  work  to  enter  minutely  '  £dwards  v.  Bowen,  5  B.  &  C. 

ioio  the  proceedings  in  replevin  in  200. 
inferior  courts.      The   reader  who 


1528  EEPLByxN.  [chap.  XX. 

all  further  proceedings  in  the  county  court,  though  delivered 
after  interlocutory  judgment,  if  before  final  judgment  \  When 
the  replevin  is  removed  to  the  court  above,  and  an  appearance 
entered,  the  plaintiff  must  declare  in  due  time,  or  he  will  be 
liable  to  be  non-prossed,  as  in  any  other  action  \ 


SECTION  IV. 

THE    DECLARATION. 


TuBRB  are  two  modes  of  declaring  in  this  action :  namely,  in 
the  detmet  or  the  detinmU  The  former,  where  the  goods  are 
still  detained  by  the  party  who  took  them,  wherefore  he  detains 
the  goods,  &c.,  in  which  the  plaintiff  sought  to  recover  back 
the  goods  detained,  as  well  as  damages  for  the  detention  and 
unlawful  taking ;  the  latter,  where  the  goods  have  been  re- 
delivered to  the  plaintiff  upon  replevin,  and  he  seeks  damages 
for  the  taking.  The  former  mode  is,  however,  now  obsolete, 
"  no  proceeding  in  replevin  appears  in  any  of  the  books  which 
has  not  commenced  either  by  writ  requiring  the  sheriff  to  cause 
the  goods  of  the  plaintiff  to  be  replevied  to  him,  or  by  plaint  in 
the  sheriff's  court,  the  immediate  process  upon  which  is  a  pre- 
cept to  replevy  the  goods  of  the  party  levying  the  plaint ;  both 
which  proceedings  are  in  rem,  i.  e.  to  have  the  goods  again,  and 
not  for  the  recovery  of  damages  only."^ 

The  uniformity  of  process  act,  2  W.  IV.  c.  39,  does  not  extend 
to  actions  of  replevin  removed  to  a  superior  court.  The  declara- 
tion roust  be  entitled  either  of  the  term  in  which  the  writ  is  return- 
able, or  of  that  in  which  the  declaration  is  delivered ;  if  entitled 
of  an  intermediate  term,  it  will  be  irregular^  and  the  defendant 
may  sign  judgment,  though  it  seems  that  he  cannot  set  aside  the 
Venue.  proceedings '.  The  venue  in  this  action  is  local  and  material, 
but  it  may  be  laid  in  the  county  where  the  chattels  were  origin- 
ally taken,  or  in  any  other  county  in  which  they  were  in  the  de- 


*  Bevan    v.    Protheak,    2  Burr.  Fletdier  o.  Wilkiiu,  6  East,  883. 

1151.  0  Smith  v.  Muller,  3  T.  R.  024. 

^  See  1  Tidd,  419.  2  Arch.  Pr.  79.  Topping  v.  Fuge,   5  Taunt.   774. 

"*  Per  Lord  EUenborough^  C.  J.,  Stork  o.  Herbert,  1  WiU.  248. 
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feodant's  custody,  as  the  wrong  continues  wherever  the  de- 
fendant has  them  *. 

The  place  of  taking,  as  well  as  the  vill  or  parish,  are  material  and  The  ioeu» 
trarenable,  and  most  be  stated  in  the  declaration,  or  it  will  be  de-  ' 

morrable^  If  the  close  in  which  the  cattle  were  taken  has  no 
oune,  it  noay  be  described  by  abuttals  as  being  in  the  occupation  of 
a  particular  individual  ^.  The  defect,  however,  may  be  cured  by 
the  defeudant's  pleading  over,  or  by  verdict^.  The  precise  day  The  day. 
is  not  matenaL  The  plaintiff  may  declare  for  several  takings, 
part  at  one  day  and  place,  and  part  at  another  day  and  place. 
If  several  cattle  be  taken,  some  in  one  place,  and  some  in 
another,  the  declaration  should  shew  how  many  were  taken  in 
each  ^  The  description  and  number  of  the  cattle  or  goods  DeMription 
taken  should  be  stated  with  certainty,  though  the  same  strict-  l^dt. 
oess  is  not  now  required  as  formerly '.  There  should,  how- 
ever, be  more  accuracy  in  the  description  in  this  species  of  ac- 
tion, than  in  trespass^  as  the  subsequent  judgment  of  reiorno 
hahendo  must  depend  on  the  number  and  description  of  the 
gooda  taken ;  a  declaration  for  taking  divers  "  goods  and  chat- 
tels" of  the  plaintiff,  without  specification  or  enumeration, 
has  been  held  bad  for  uncertainty ;  and  though  there  was  judg- 
ment by  default,  and  a  writ  of  enquiry  had  been  executed,  the 
defect  was  held  not  to  be  cured  by  the  statute  of  geofails  >. 
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^'—AbatemefU,']     There  is  a  distinction  between  pleas  in 
>d)atement,  in  replevin,  and  in  other  actions ;  for  in  other  actions 

'  Walton  «.  Kenop,  8  Wili.  364.  Jurisdlctioa  of  the  ooort.   Qnarlesv. 

"  Reade  v.    Hawke,    Hob.    1&  Serle,  Cro.  Jac.  06. 

^*»i  V.  SftTile,  Cro.  Elis.  800.    I  ^  Id. 

fiwad.  847.  «.  1.  •F.T^.aeO. 

'  Pottert  e.  Bradley,  2  M.  &  P.  '  Com.  Dig.  PIcmI.  8  K. 

7&    If  replevin  be  brought  in  an  '  See  2  Srand.  74.  ^ 

inferior  eoort  the  place  of  the  caption  ^  Pope  «.  Tillman,  7  Tennt  049. 

mutt  be  aHflged  to  be  within  the  I  Moore,  38a 
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a  plea  in  abatement  goes  merely  to  the  form  of  the  writ,  but  in 
replevin  the  deliverance  of  the  goods  is  usaally  immediate,  so 
that  the  plaintiff  has  possession  before  the  defendant  can  plead 
thereto ;  therefore  a  plea  in  abatement  must  give  the  defendant 
a  title  to  the  return  of  the  beasts ;  for  it  is  not  enough  to  quash 
the  writ«  as  in  other  cases  where  the  defendant  is  in  statu  ^«c, 
when  the  writ  is  quashed.  Pleas  in  abatement,  therefore,  in 
this  suit,  partake  of  the  nature  of  pleas  in  bar ;  indeed  it  is 
laid  down  by  high  authority,  that  they  difier  from  pleas  in  bar 
only  in  this  ;  that  in  abatement  they  do  not  avow  or  acknow- 
ledge the  caption  or  detention,  which  is  the  gist  of  the  action* 
but  they  must  go  to  entitle  the  defendant  to  a  delivery,  or  else 
they  do  not  take  away  the  force  and  effect  of  the  writ  of  re- 
plevin, which  is  always  executed  by  the  delivery  *•  If  there  he 
a  plea  in  abatement,  and  in  order  to  obtain  a  return  of  the 
beasts,  an  avowry  or  cognizance  be  stated,  with  the  cause  for 
distraining  alleged,  the  avowry  cannot  be  traversed  **.  Pleas  of 
property  and  cepit,  in  aUo  loco,  are  instances  of  pleas  in  abate- 
ment. Where  plaintiff  in  replevin  took  husband  aAer  the 
plaint,  but  before  the  removal  thereof  by  re,  fa.  lo. ;  it  was  held 
that  the  defendant  might  plead  her  coverture  in  abatement, 
though  he  removed  the  plaint  by  re,  fa.  h.^ 

Nan  eepU.  2* — ^<^  cepit  and  cepit  in  alio  loco.']  The  plea  of  nan  cepit  is 
the  general  issue  in  this  action,  by  which  the  defendant  puts  in 
issue,  not  only  the  taking,  but  also  the  taking  in  the  place 
alleged  in  the  declaration.  If  it  appear,  however,  that  he  had 
the  goods  in  his  custody^  in  the  place  alleged  in  the  dedaratioo, 
the  plaintiff  will  be  entitled  to  a  verdict  on  this  plea  ^.  If  the 
defendant  had  possession  of  the  cattle,  in  the  place  mentkned 
in  the  declaration,  only  whilst  he  was  taking  them  to  the  pound, 
he  should  plead  that  fact  specially,  he  cannot  avail  himself  oi 
it,  under  a  plea  of  non  cepit  ^,  In  case  of  distresses  madr 
under  some  statutes,  as  for  poor's  rates  by  the  43rd  Elizaheth. 

'  Gilbert's  Rep.   162.      Wilkin.  '  Holliii  p.  Freer,  2  Binf.  N.  i 

8on*8  Rep.  46.  719-     2  Hodges,  5.    . 

^  Foot*8  case,  Salk.  03.    WiUes,  *  Walton  v.  Kenop,  2  WOi.  3>< 

476.  Bac  Ah.  tit.  Rep.  Woodf.  L.  &  *  Abercrombie  r.  ParUnim,  3  & 

T.  713.  &  P.  460.     1  Saund.  36?. 
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c  2.  s.  19,  or  for  the  sewer's  rate  by  2Srd  Henry  VIII.  c,  5.  s. 
10,  the  defendant  in  replevin  may  plead  not  guilty  S  and  give 
the  special  matter  in  evidence. 

If  under  a  plea  of  nan  cepit^  the  defendant  proves  the  taking  CepU  m 
the  goods  in  another  place,  the  plaintiff  will  be  nonsuited  ^ ;  '^^  '^ 
bat  the  defendant  cannot  have  a  return  of  the  goods  under  this 
plea ;  to  effect  that  object  he  should  plead  that  he  took  the 
goods  in  another  place,  describing  it,  and  traverse  the  place 
laid  in  the  declaratioi,  and  avow  or  make  cognizance,  shewing 
his  right  to  take  the  goods,  as  in  a  plea  in  abatement  c. 
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3.  Avowry  and  oognizanoe  for 
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1.  Of  the  nature  of  an  avowry 

and  cognizance. 

2.  Avowry  and  cogniianoe  for 

1. — Of  the  nature  of  an  avowry  and  cognissance,']  The  plead- 
ings which  principally  occur  in  replevin  are  avowry  and  cog- 
nizance. The  distinction  between  which  is  this ;  where  the  action 
is  against  the  principal  or  landlord  he  makes  avowry^ — that  is,  he  Distinction 
avows  taking  the  distress  in  his  own  right ;  where,  on  the  other  i^yo^ry  and 
liandy  it  is  against  the  bailiff  or  servant  he  makes  cognizance^ —  cognizance, 
that  is,  he  acknowledges  the  taking  in  the  right  of  the  principal 
or  landlord ;  and  where  it  is  agajiist  both,  the  one  avows  and 
the  other  makes  cognizance  ^.  An  avowry  or  cognizance  is  in 
the  nature  of  a  declaration ;  it  sets  forth  the  merits  of  the 
defendant's  case,  and  shews  that  the  distress  was  lawful.  As  the 
object  of  the  avowry  is  to  obtain  a  return  of  the  goods,  the 
defendant  should  state  su£Bcient  matter  to  entitle  him  to  such 
return.  Greater  strictness  is  required  in  some  cases,  in  stating 
title  in  an  avowry  than  in  a  declaration  ®.  In  all  cases,  except 
where  the  defendant  claims  property  in  the  goods,  he  must 
aTow  in  order  to  entitle  himself  to  a  return.    A  party  in  justify- 


*  1  Sonnd.  347*  c 

*  Johnson  cu  Woolyer,    1   Stra. 
►07. 


'  See  1  Saund.  247- 
<*  WUk.  Rep.  51. 
•  W.  63. 
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ing  a  distress,  may  allege  a  different  cause  from  that  which  be 
assigned  on  making  it,  if  he  can  shew  a  legal  jostification  for 
what  he  did,  it  is  sufficient.  Thus  he  may  distrain  for  rent, 
and  avow  for  heriot  service  *. 

2. — Avowry  and  cognizance  for  rentJ^    At  common  law  it 

was  necessary  to  shew  in  an  avowry  or  cognizance  for  rent,  the 

quantity  and  commencement  of  the  estate  of  the  defendant,  and 

other  particulars  respecting  title,  which  was  productive  of  much 

inconvenience,  to  remedy  which  it  was  enacted  by  stat.  11 

It  is  Buffi-     Geo.  II.  c.  19.  8.  22,  "  that  defendants  in  replevin  might  avow 

arow  the      ^^  make  cognizance  generally,  that  the  plaintiff  in  replevin,  or 

defendant's   other  tenant  of  the  lands,  whereon  the  distress  was  made^ 
title  gene- 
rally, enjoyed  the  same  under  a  grant  or  demise  at  such  a  certiia 

rent  during  the  time  wherein  the  rent  distrained  for  accrued, 
which  rent  was  then  and  still  remains  due  ;  or  that  the  place, 
where  the  distress  was  taken,  was  parcel  of  such  certain  tene- 
ments holden  of  such  honour,  lordship,  or  manor,  for  whidi 
tenements  the  rent,  relief,  heriot,  or  other  service  distrained  for, 
was  at  the  time  of  such  distress,  and  still  remains  due.**  Rents, 
reliefs,  heriots,  or  other  services  are  expressly  mentioned,  in 
the  statute,  and  it  has  been  construed  to  extend  to  fomisbed 
lodgings  ^.  But  a  rent-charge  is  not  within  this  enactment  ^ : 
nor  is  a  heriot  custom ;  the  avowry  therein,  therefore,  mo^t 
all^e  seisin  of  the  lord,  &c.  ^ 

An  avowry  being  in  the  nature  of  a  dedaratioo,  it  i« 
sufficient  if  it  be  certain  to  a  common  intent ;  it  shonld. 
however,  shew  with  certainty  the  place,  day,  and  number 
of  cattle  taken.  Although  a  landlord  may  avow  generalh 
for  rent  in  arrear,  yet  the  terma  of  the  contract  noder 
which  the  tenant  holds  must  be  truly  stated  in  the  avowry  *. 
So  the  terms  of  the  tenancy  as  to  the  amonnt  of  the  re- 
served  rent,  and  times  of  pajrmenty  must  be  correcdy  described 


*  Crowther  o.  Ramsbottom,  7  T.  '  Bulpit  v.  CSarke,  1  N.  R.  5C.  I: 

R.  667.     Gwhmett  v.  PbilUps,  3  is,  howerer,  within  ate.  fS,  ai  » 

T.  R.  646.  taking  a  bond,  id. 

^  Newman  o.  Anderton,  8  N.  R.  '2  Saund.  168.«.  Ca  1£ml%\X 

224.    Short  o.  Hubbard,   2  Ring.  '  PhUpott  r.  Dobbinson,  6  9it4 

349.    9  Moor,  667.  164.  3M.  &  P.  320. 
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Where  ihe  defendant  avowed  on  a  contract  for  1 10/«  rent,  and 
proved  a  demise  at  1 5s,  an  acre,  amounting  to  lll^,  it  was 
held  ta  be  a  fatal  variance  *•  ' 

An  avowry  for  rent  need  not  allege  in  precise  terms  that  the 
plaintiff  was  tenant  to  the  avowant ;  it  is  sufficient  if  the  ^t 
of  the  tenancy  can  be  collected  from  the  whole  of  the  avowry  \ 
But  it  will  not  be  a  fatal  variance  if  the  avowry  state  that  the   An  avowry 
defendant  held  more  premises  than  he  did  hold  in  fact.    Where   f^^^'^ 
the  defendant  avowed  for  rent  in  arrear  for  a  dwelling-house   misM  than 
with  the  appurtenances,  and  it  appeared  in  evidence  that  the   ui^  i^^  jn 
plaintiff  merely  occupied  the  upper  part  of  the  house,  and  that  ^***{Ti'^ 
the  shop  and  yard  were  in  the  occupation  of  other  tenants ; 
held,   to  be  no  variance  <^.     Nor  is  it  a  fatal  variance  if  tlie 
avowry  all^^  a  holding  of  fewer  premises.  Where  in  replevin 
ibr  iD^ally  distraining  plaintiff's  growing  corn  in  four  closes, 
the  defendants  avowed  the  distress  for  rent  in  arrear,  averring 
that  plaintiff  held  the  closes  in  which,  &c.,  at  and  under  a  cer- 
tain yearly  rent ;   to  which  the  plaintiff  pleaded  that  he  did 
not  hi^d  in  manner  and  form  as  alleged ;   upon  proof  that  the 
plaintiff  held  the  feur  closes  and  two  others  at  the  rent  stated 
in  the  avowry ;  held,  no  variance  ^,     It  is  not  necessary  to  aver 
that  the  rent  still  remains  due  * ;  nor  will  it  be  a  fatal  variance 
if  more  rent  be  avowed  for  than  is  proved  to  be  due ;  for  if 
the  defendant  avow  for  more  than  is  due  he  will  be  enti- 
tled to  recover  as  much  as  he  can  prove  to  be  due,  as  if  he 
avow  for  two  years  and  a  quarter  rent,  and  shew  that  two  years 
rent  are  due,  he  will  recover  the  latter  sum  '. 

Where  one  is  not  sole  seised,  or  has  not  sole  title  to  the   Where  two 
entire  rent,  he  cannot  avow  alone ;  therefore  parceners  must  penoni 
join  in  avowry  or  cognizance  for  rent,  for  they  make  but  one   "•^^  ■  ^^ 
heir,  and  the  rent  is  an  entire  inheritance  s.     An  avowry  by 


Brown  v.  Sayce,  4  Taunt;  320.         *  Clarke  r.  DaWes,  7  Taunt.  72. 
And  aee  Smith  v,  Walton,  8  Bing.  '  Forty  o.  Imber,  6  East,  434. 


235.     1  M.  &  Soott,  380.  Harrison  v,  Bamby,  6  T.  R.  648. 

^  Innes  v.  Colffahon,  7  Bing.  265.  Johnstone  v.  Huddlestone,  4  B.  &  C. 

5  Bt.  &  P.  63.  038.    See  Neale  v.  Mackenzie,   1 

«  Page?.  Chuck,  10  Moora,  264.  Qale,  118. 

*  Hargrave  v.  Shewin,  0  D.  &  R.  ■  Stedman  e.  Page,  1  Salk.  390. 

.     6B.&C.  34.  5  Mod.  141. 
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one  of  several  co-heirs  in  gavelkind,  in  his  own  right,  with  a 
cognizance  as  hailiff  of  the  other  co-heirs,  is  sufficient  withoat 
averring  an  authority  to  distrain  from  the  other  co-heirs  *.  An 
avowry  hy  a  husband  alone  in  his  own  name  for  rent  doe  in  the 
right  of  his  wife,  is  good,  if  it  appear  on  the  record  that  he  was 
entitled  to  make  the  distress^.  Tenants  in  common  caniiot 
join  in  an  avowry  for  rent,  though  they  must  join  in  an  avowry 
for  damage  feasant  ^. 

An  executor  or  administrator  may  avow  for  rent  due  to  the 
deceased,  in  his  lifetime  ^  ;  and  he  need  not  shew  the  testator'i 
title,  or  how  he  (the  defendant)  was  entitled  to  distrain ;  at  all 
events,  the  omission  cannot  be  objected  to  after  verdict  * ;  nor 
need  he  shew  how  the  plaintiff  became  entitled  to  hold  the 
premises  ^  In  replevin,  an  avowry  or  cognizance  for  rent 
admits  the  property  of  the  goods  in  the  plaintiff;  but  if  the 
plaintiff's  plea  subsequently  shows  the  property  of  the  goods 
to  be  in  another,  the  plaintiff  cannot  maintain  the  actioDf. 
Where  the  avowry  is  for  parcel  of  a  rent,  or  penalty  onlv,  it 
ought  to  shew  that  the  residue  has  been  satisfied  or  disdiarged, 
otherwise  it  will  be  bad  on  demurrer  ^. 


3. — Avowries  and  cognizances  for  damage  feasant, ^  Avowries 
and  cognizances,  damage  feasant,  are  not  within  the  1 1  Geo. 
II.  c.  19,  the  title  of  the  avowant,  therefore,  must  be  set  forth 
with  particularity.  It  is  not  sufficient  to  state  that  the  defeod- 
ant  was  lawfully  seised  or  possessed,  &c.,  but  the  seisin  in  fee, 
or  the  demise,  must  be  set  forth  according  to  the  fact  K  Where 
in  replevin  of  cattle  taken  in  A,,  the  defendant  avowed  die 
taking  in  A.  under  a  demise  of  certain  premises  of  which  B. 
was  parcel,  and  because  the  cattle  were  damage  feasant  in  5., 


*  Leigfa  V.  Shepherd,  5  Moore, 
297.    2  B.  &  B.  466. 

^  Wise  V.  Bellent,  Cra.  Jac.  283. 
Oravenor  r.  Woodhouse,  9  Moore, 
14& 

*  Harrison  r.  Bamby,  5  T.  R. 
24a  Cully  r.  Spearman,  2  H.  Bl. 
386. 

^  32  Hen.  VIII.  c.  2?.  3  &  4 
W.  IV.  c.  42.  8.  37. 


*  Martin  r.   Burton,  1  B.  &  B> 
279.    3  Moore,  G0& 

'  Meriton  o.  Qilbee,    8  Taont. 

169.    2  Moore,  48. 
<  Clarke  v.  DaTiCi,  7  Tttsat.  7t 
^  Hunt  «.  Brminei,  4  Mod.  tfn 

Holt  r.  SamlMcfa,   Cio.  Cv.   1*4. 

JohnBon  r.  Baines,  12  Mod.  84. 

*  Bac  AK  Rep.  F.  Bmrnkhm  *. 
Ecclft,  2  B.  &  P.  359. 
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betook  them  and  drove  them  through  A.  in  his  way  to  the 
pound ;  upon  general  demurrer,  the  avowry  was  held  to  be 
veil  pleaded  K 
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The  defendant  having  pleaded,  or  avowed,  or  made  cognisance, 
the  plaintiff  either  suffers  judgment  by  default,  or  replies  to 
tlie  plea  m  abatement  or  in  bar,  or  confesses  judgment  on  the 
avowry  or  o^izance,  or  pleads  thereto ;  an  avowry  or  cog- 
nizance being,  as  we  have  seen,  in  the  nature  of  a  declaration, 
the  plaintiff's  reply  thereto  is  termed  a  plea  and  not  a  replica* 
tion,  as  in  other  actions.  A  plea  in  abatement  of  an  avowry  is 
unheard  of  in  modem  practice^.  Pleas  in  bar  traverse  some 
allegations  in  the  avowry  or  cognizance,  or  allege  new  matter. 

Formerly  it  was  considered  that   de  injurid  could  not  be  DsinjuriA, 
pleaded  to  an  avowry  ^ ;  bat  in  a  modem  case  it  has  been  held, 
that  to  an  avowry  under  a  distress  for  a  poor's  rate,  a  general 
plea  in  bar  de  injurid  was  sufficient^.     To  an  avowry  or  cog-  NUhabuit 
niaance  for  rent,  the  phuntiff  cannot  plead  nil  habuit  in  tenement  fn^fuu' 
tit* ;  but  he  may  pkad  non  demiiii  or  noil  tenuit '',  or  a  tender  of  Nm  de- 
the  rents.  ^*^^ 

Where  an  avowry  stated  that  the  defendant  held  the  pre- 
mises at  a  certain  yearly  rent,  to  wit,  the  yearly  rent  of  72/., 
and  the  plaintiff  pleaded,  first,  non  Unuit;  and  secondly,  rienifin 
amtre;  and  the  first  plea  was  found  for  the  plaintiff;  held,  that 
the  second  plea  became  thereby  immaterial,  and  that  the  proper 
course  was  to  discharge  the  jury  from  finding  any  verdict  upon 


*  AbsrerenAie  «.  PaiUioxst,  3  D.  *  Oilbert.  Rep.  199.    Sulfivan  v. 
P.  4aO.  Stradling,  2  Wils.  20&     Alchome 

^  WiBc.  74.  «>  Oomme,  2  Bing.  64.     9  Moore, 

*  2  SMind.  284.  n.      1  Heath.  ISa 

Max.  127.    Jones  V.  Kitehin,  IB.  '  1  Ch.  PL  691.  3/<i.  1114.  Wil. 

&  P.  76.  son  e.  Ames,  1  Marsh.  74. 

*  Bardoos  v.  Selby,  9  Bing.  756.  ■  B.  N.  P.  6a     John  9.  Jenkins, 
3  M.  &  Seott,  289.  -  S.  C.  in  error,  I  C.  &  M.  227. 

3  B.  &  Ad.  2.     2  C  &  M.  600. 

s  s  2 
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it,  but  that  if  any  verdict  was  entered  upon  it,  it  must  be  en- 
tered for  the  plaintiff*. 

Levancy  In  replevin  for  taking  a  stranger's  cattle  for  rent  in  arrear, 

mif^,  "  a  plea,  that  the  cattle  "  were  not  levant  and  couchant  in  the 
close  in  which,"  &c.,  is  bad. on  demurrer^  for  not  showing  the 
circumstances  under  which  the  cattle  came  upon  the  close,  so 
as  to  entitle  them  to  be  privileged  from  distress ;  for  the  mere 
want  of  levancy  and  couchancy  was  not  sufficient  to  protect 
them  from  distress ;  if  they  were  on  the  premises  with  the  con« 
sent  of  the  owner,  levancy  and  couchancy  were  immaterial  **. 

Payment.  Payment  may  be  pleaded  in  bar  to  an  avowry «.     Therefore 

to  an  avowry  for  rent,  the  tenant  may  plead  payment  of  a 
ground  rent  to  the  original  landlord  ^.  So  he  may  plead  pay- 
ment of  an  annuity,  secured  out  of  the  lands  demised  pre- 
viously to  the  demise  to  him,  for  the  arrears  of  which  the 
grantee  of  the  annuity  had  threatened  to  distrain  ".  Where  to 
an  avowry  in  replevin  for  rent  in  arrear,  the  plaintiff  pleaded 
in  bar,  payments  for  land-tax  and  paving  rates  for  six  suc- 
cessive years,  in  order  to  avoid  a  distress ;  and  that  the  sums 
so  paid  by  him  exceeded  the  amount  of  the  rent  distrained  for ; 
held,  that  such  a  plea  was  bad  on  demurrer,  as  the  tax  and 
rates  should  have  been  deducted  by  the  plaintiff  from  the  rent 
of  the  current  year,  and  as  the  plea  in  substance  amounted  and 
was  equivalent  to  a  set-off  ^  The  plaintiff  cannot  claim  on  his 
plea,  a  deduction  for  land-tax,  unless  the  sum  distrained  for 

Set  off.  was  due  at  the  time  of  such  payment «,  The  statutes  of  set 
off  do  not  extend  to  the  action  of  replevin^.  But  a  plea  in 
bar  that  the  plaintiff  had  let  other  property  to  the  defendant 
at  a  larger  rent,  and  that  it  had  been  agreed  that  the  two  rents 
should  be  set  off  against  each  other,  has  been  held  good  *. 

*  Cowey  V,  Diggoiu,  2  B.  &  A.  t  Andrew  o.  Hancock,  3  Moore^ 
646.                                                          27a    S.  C.  IB.&B.37. 

*  Jones  r.   PoweU,  8  D.  &  R.  «  StubU  ».  Parsons,  2  B.  &  A. 
416.    6  B.  &  C.  741.                              518. 

«  B.  N.  P.  181.  b  Layoodc  v  TuffneU,  and  Ora- 

'  Sapsford  r.  Fletcher,  4  T.  R.  ham  v.  Fraine,  1  Tidd*8  Prac.  716^ 

61 1.  Laycock  v,  Tuffiiell,  2  Chit.  631. 

*  Taylor  r.  Zamira,  Manh.  220.  >  Curtia  v.  Wheeler,  4  C.  &  P. 
6  Taunt.  624.  196. 
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Repleyin  for  taking  the  plaintiiTs  goods  and  chattels;  to  Deputon. 
wit,  a  lime- kiln ;  avowry  for  rent ;  plea  in  bar  that  the  linie^ 
kiln  was  affixed  to  the  freehold ;  the  court  held  the  plea  in  bar 
to  be  bad,  because  it  was  a  departure  from  the  declaration  *. 

To  an  avowry  or  cognizance  for  damage  feasant  by  a  free-  Plea  to  an 
bolder,  a  copyholder,  or  his  tenant,  the  plaintiff  may  deny  his  ^,^4^ 
title,  or  allege  title  in  himself,  or  in  some  other  person  by  >««>«• 
whose  license  he  put  his  cattle  there  ^ ;  or  he  may  allege  a  right 
of  common  in  the  locus  in  quo  *^;  or  he  may  plead  "  a  tender  of 
amends."  * 

In  replevin,  the  plaintiff  may  plead  several  matters  to  an 
avowry  or  recognizance,  but  not  to  pleas  in  bar  or  justifications". 
But  by  Reg.  Gen.  H.  T.  4  W.  IV,,  pleas,  avowries,  and  cogniz- 
ances, founded  on  one  and  the  same  principal  matter,  but  va- 
ried in  statement,  description,  or  circumstance,  (and  pleas  in  bar 
and  in  replevin,  are  within  the  rule,)  are  not  to  be  allowed." 


SECTION  VIII. 

EVIDENCE. 


The  nature  of  the  evidence  in  replevin  depends  upon  the  issue. 
Under  a  plea  of  non  tenuit  or  turn  demisit,  the  defendant  must 
prove  a  demise  as  aUeged  in  the  avowry.  Evidence  of  the 
plaintiff's  holding  under  such  circumstances  as  would  warrant 
the  defendant  to  make  a  distress,  will  be  sufficient  to  sustain 
this  issue  ^  The  plaintiff  cannot,  in  this  action,  give  evidence 
to  disprove  his  landlord's  title^  even  though  it  be  founded  in 
£raud  s.  Proof  of  payment  of  rent  to  the  avowant,  is  primd 
Jack  evidence  that  he  is  the  owner  of  the  land ;  yet  in  a  case 
where  the  plaintiffs  did  not  originally  receive  the  possession  of 
the  land  from  the  avowant,  it  is  competent  to  rebut  the  title  of 


*  Niblet  «.  Smith,  4  T.  R.  604.  •  4  Ann,  c.  16.  8.  4.    Wilk.  78. 

^  2  Sftond.  20&  an.  22.    1  Saund.         '  See  ante,  786,  as  to  the  holding 

lOa  5.    1  Ch.  PI.  691.     Com.  Dig.  which  will  subject  a  tenant  to  dis- 

tit.  Pleader,  3  K.  20.  tress. 

*  fd.  >  Parry  v.  House,  Holt,  489. 

*  Com.  J}ig.  tit.  Pleader,  3  K. 
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tlie  avowant,  by  showing  that  he  paid  rent  under  ctrcumstanoes 
which  did  not  entitle  the  avowant  to  the  rent^  The  plaintifi^ 
who  had  occupied  lands  ander  j4,,  upon  A^s  death  entered  into 
an  agreement  to  pay  rent  to  the  defendant,  and  paj  1<.  as  an 
acknowledgment  of  his  title^  being  ignorant  that  it  was  dis- 
puted; it  turning  out  afterwards  that  the  defendant  had  no 
claim  to  the  property ;  held*  that  the  plaintiff  might  dispute 
the  defendant's  title  in  a  plea  of  mmi  tenvit  in  replevin  K  But 
where  the  plaintiff  came  into  occupation  under  one  who  had 
submitted  to  a  distress  by  the  defendant ;  it  was  held«  that  be 
was  thereby  estopped  from  disputkig  the  defendant's  title  to 
the  rent,  though  the  latter  had  pot  in  evidence  a  document 
which  showed  that  the  plaintiff's  predecessor  occupied  under  a 
lease  to  which  the  defendant  was  in  law  a  stranger ;  for  it  was 
not  incompatible  with  that  document  that  there  might  be  a  sub* 
sequent  deed  between  the  occupiers  and  the  defendant ;  and  as 
payment  of  rent,  or  submitting  to  a  distress,  was  an  acknow- 
ledgment of  tenancy,  the  plaintiff  should  at  least  shew  that 
such  acknowledgment  was  by  mistake,  or  that  some  other 
person  was  entitled  to  receive  the  rent «. 
mem  in  If  issue  be  joined  on  the  plea  of  riens  in  arritrey  which  ad- 

^^^^^        mits  the  title  of  the  defendant,  it  is  incumbent  on  the  plaintiff 
to  prove  that  no  rent  is  due.     Under  this  plea,  the  plaintiff 
cannot  shew  payment  to  one  who  claimed  by  a  superior  title, 
under  a  threat  of  distress ;  such  payment  should  be  pleaded 
specially  ^. 
Witnesses.        The  party  under  whom  the  defendant  makes  cognisance  is 
not  an  admissible  witness  for  him  «  ;  but  he  is  a  good  witness 
for  the  plaintiff,  though  his  declarations  are  not  admissible  in 
evidence  for  him,  because  he  may  be  examined  himself'.    In 
replevin^  by  an  under-tenant  against  a  landlord,  who,  in  <Hder 
to  satisfy  rent  due  from  his  tenant,  distrained  on  the  under- 
tenant, and  avowed  as  bailiff  of  his   tenant ;   held,  that  the 


*  Rogers  v.  Pitdier,  6  Tmint.  202.  624.  As  to  payments  of  which  tb« 

S«e  Feimer  v.  Duplock,  2  Bing.  16.  plaintiff  may  avail  himself,  see  mU9^ 

^  Gregory  v.  Doidge,  3  Bing.  474.  *  Oolding  v.  Nias,  6  Esp.  274. 

"  Cooper  V.  Blandy,  1  Bing.  N.  C  '  Hart    v.    Horn,   2   Camp.  9Jt 

43.    4  M.  &  Soott,  562.  Johnson  r.  Mason,  Esp.  89. 

^  Taylor    v.    Zamira,    6  Taunt. 
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latter  was  not  a  competent  witness  to  prove  the  amount  of  the 
lent  due  from  the  under-tenant  to  him*. 

Where  distinct  cognisances  are  made  for  the  same  goods 
under  several  parties,  not  appearing  to  be  connected  in  interest, 
if  one  of  the  cognisances  be  abandoned  at  the  trial,  the  part j 
ooder  whom  it  was  made  is  a  competent  witness  for  the  de- 
fence *». 


SECTION  IX. 

JfUDOMEMT. 


If  in  replevin  the  verdict  be  found  for  the  plaintiff,  the  jury 
assess  the  damages  for  the  injury  which  he  has  sustained  by 
the  taking  of  the  goods  only ;  for  we  have  seen,  that  the  goods 
distrained  are  delivered  to  him  by  the  sheriff  on  replevying, 
and  the  judgment  is,  that  the  plaintiff  do  recover  from  the  de- 
fendant the  damages  assessed  by  the  jury  and  costs.  If  the 
plaintiff  has  judgment  upon  demurrer,  nil  dicit  cognovit  ae* 
tmem,  &c.,  a  writ  of  inquiry  of  damages  shall  be  awarded ; 
or  by  the  consent  of  both  parties,  the  court  may  assess  the 
damages  without  such  writ  ^. 

If  a  verdict  be  found  for  the  defendant,  the  judgment  at 
common  law  is,  that  he  have  a  return  of  the  g^ods  irreplevi- 
able. As  at  common  law  the  defendant  was  not  allowed 
damages  or  costa  in  replevin  ^;  it  was  enacted  by  7  H.  VIII.  c.  4. 
^  3,  "  that  avowants  and  persons  making  cognizance  for  rents, 
customs,  and  services,  if  they  obtain  a  verdict,  or  the  plaintiff 
he  nonsuited,  or  otherwise  barred,  shall  recover  damages  and 
costs,  as  the  plaintiff  would  have  done  if  he  had  recovered. 


*  Upton  o.  Curtis,  8  Moore,  b%  the  subtenant's  rent.   And  this  may 

I  Bing.  210.    In  reference  to  this  have  been  because  he  had  an  interest 

Qtt,Lord  DeiMian  has  said,  *"*"  there  in  reducing  his  own  rent  by  raising 

ttrcBMQ  to  suppose  that  the  facts  are  ^  that  of  his   tenant;**   in  King  tr. 

Dot  reported  with  perfect  accuracy.  Baker,  2  Ad.  &  EIL  340. 
^  the  court  only  held  that  an  in-         ^  King  o.  Baker,  2  Adol.  &  Ellis, 

t^rmsdiate  tenant,  under  whom  cog-  333.     4  N.  &  M.  228. 
Avzance  had  been  made,  (the  distress         *  1  Arch.  K.  B.  Prac.  238.      2 

^  taken  by  the  landlord,)  was  not  Sell.  Prac  272. 
^^hnisdble  to  prove  the  amount  of         ^  Wilk.  86. 
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The  21  Hen.  VIII.  c.  19.  s.  8.  extended  this  provitioa  to 
avowries  and  cognizances,  to  distress  damage  feasant,  or  other 
rents,  upon  any  distress  taken  in  the  lands  and  tenements." 

The  judgment,  after  verdict  for  the  defendant,  need  not  ex- 
press the  goods  to  be  irrepleviable ;  it  is  sufficient  either  at 
common  law,  or  under  the  preceding  statute,  if  it  be  ezpresaed 
in  these  terms,  "  that  the  defendant  have  a  return  of  the  cattle, 
and  recover  his  damages  and  costs  assessed  by  the  jury,**  &c., 
because  since  the  stat.  Westminster  2,  (13  Ed.  I.  c  2.  i.  d,) 
the  return  is,  in  point  of  law,  in  all  cases  irrepleviable*. 

The  proceedings  in  cases  of  distress  for  rent,  are  regulated 
by  17  Car.  II.  c.  7 ;  sec.  2.  of  which  enacts,  "  that  whenever  any 
plaintiff  shall  be  nonsuit  before  issue  joined  in  any  suit  of  re- 
plevin, by  plaint  or  writ,  lawfully  removed  or  depending  in  aay 
of  the  superior  courts,  the  defendant  may  make  a  suggestion  io 
nature  of  an  avowry  or  cognizance  for  the  rent  arrear,  whereupon 
the  court,  upon  prayer  of  the  defendant,  will  award  a  writ  of  ia- 
quiry  touching  the  sum  in  arrear  at  the  time  of  the  distress,  and 
the  value  qf  the  distress ;  of  which  inquiry  the  {^ntiff  shall  have 
fifteen  days'  notice  \  On  the  return  of  the  inquisition,  the  de- 
fendant will  have  judgment  to  recover  the  rent  arrear,  if  the 
distress  amounts  to  the  value  of  it ;  if  not,  then  to  recover  the 
value  of  the  distress,  with  fuU  costs.  And  if  the  ptaintilTshaH 
be  nonsuit,  after  cognizance  or  avowry  made,  and  issue  joined; 
or  if  a  verdict  shall  be  given  against  the  plaintiff,  then  the 
jurors  that  are  impannelled  to  inquire  of  such  issue,  shaD,  at 
the  prayer  of  the  defendant,  inquire  concerning  the  sum  of  the 
arrears  and  the  value  of  the  distress,  and  thereupon  the  de* 
fendant  is  entitled  to  the  same  judgment  as  above. 

Sec.  3.  gives  the  like  remedy  to  the  avowant,  or  party  makiog 
cognizance  for  any  rent,  upon  a  judgment  given  for  him  on 
demurrer ;  and  section  4  enacts,  "  that  in  all  the  preoedii^ 
cases,  where  the  value  of  the  cattle  distrained  shall  not  be 
found  to  the  full  value  of  the  arrears,  the  party  to  mhom  such 
arrears  are  due,  his  executors  or  administrators  may*  from  time 
to  time,  distrain  again  for  the  residue." 

This  statute  has  not  superseded  the  judgment  atcommoo 

"  Gammon  v.  Jones,  4  T.  R.  809.      ^  Burton  v.  Uickey,  6  TautL  S?. 
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law ;  it  only  gives  a  further  remedy  to  the  avowant ;  who  may 

elect  to  proceed   upon  it.   Or  take  the  remedy  at  common 

law*.     It  was  formerly  considered  that  the  defendant  must  If  thede. 

either  have  judgment  and  execution  for  the  sum  settled  hy  ^^^  q^^ 

the  jury,  nursuant  to  the  above  statute,  or  he  must  take  the  ^"*".®  ^^ 
■'     ■"  '^  cution  on 

unal  remedy  by  writ  de  retomo  habendo,  and  proceed  under   the  judg. 

11  Geo.  II.  *    But  in  a  modern  case,  it  was  decided  that  if  ™?^*;;i* 

'  may  pro- 

the  defendant  does  not  issue  execution  on  his  judgment  under  ceed  on  the 
the  statute,  or  if  the  sum  recovered  be  not  paid  before  action  5^^, 
hrought,  he  may  still  proceed  on  the  replevin  bond  as  a  farther 
aod  better  security  ^.  Where  the  verdict  is  for  the  defendant,  if 
the  jury  have  omitted  to  enquire  at  the  trial  as  the  statute 
directs,  judgment  must  be  entered  de  retomo  as  at  common 
law ;  but  if  the  jury  have  assessed  the  damages,  but  not  the 
amount  of  the  rent,  it  may  beftitered  as  a  judgment  under  21 
Hen.  VIII.  c.  19.  <^  The  omission  of  the  jury,  who  tried  the 
cause,  to  make  the  necessary  enquiries,  cannot  be  supplied  by 
a  writ  of  enquiry  ;  for  the  statute  provides  that  the  jurors  who 
were  impanneUed  to  inquire  of  the  issue^  should  inquire  con- 
cerning the  sum  in  arrear,  and  the  value  of  the  distress  *.  But 
in  every  case  in  replevin,  except  where  the  court  is  tied  up  by 
17  Car.  II.  c.  7,  which  respects  only  rent  in  arrear,  a  writ  of 
inquiry  may  be  granted  in  order  to  complete  justice  '. 


SECTION  X. 

COSTS. — PRACTICE. 


Br  the  statute  of  Gloucester,  the  plaintiff  in  replevin  is  entitled  Costs. 
to  costs ;  and  the  7  &  8  Hen.  VIII.  ell,  and  ^1  Hen.  VIII.  c. 
19^  give  costs  to  every  avowant  and  to  any  person  making  cog- 


*  Rees  V.  Morgan,  3  T.  R.  350.  Lade,  Carth.  264. 

^  Oimbea    v.    Cole,    Cas.    temp.  *  Herbert  v.  Waters,  1  Salk.  205. 

Hardw.  352.    Com.  Dig.  PL  3  K.  Sheape  «.  Culpepper,   1  Lev.  255. 

31.     2  Tidd's  Prac  105&  Rees  v.  Morgan,  iupra. 

*  Tumerv.  Turner,  4  Moore, 606.  '  Per  hord  JlardvHeke,  C.  J.,  in 
3  B.  &  B.  107*  Vaughan    r.  Norris,     Cas.    temp. 

'  2  SeU.  Prac  271.      Baker  v.  Uardw.  138. 
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nizance  or  justifying  as  bailiff  in  replevin,  for  any  rent,  custom, 
or  service,  or  for  damage  feiuant^  if  his  avowry,  cognisance,  or 
justification  be  found  for  him,  or  the  plaintiff  be  otherwise 
barred. 

By  11  Geo.  II.  c  19.  s.  22,  a  defendant  in  replevin,  making 
avowry  or  cognizance  upon  distresses  for  rent,  relief,  heriot,  or 
other  service,  is  entitled  to  double  costs,  in  case  the  plaintiff 
shall  become  nonsuit,  discontinue,  or  have  judgment  against 
him.  If  a  verdict  be  found  for  a  defendant  in  replevin,  apon 
an  avowry  generally,  as  landlord,  he  is  entitled  to  his  doable 
costs  under  11  Geo.  II.  c.  19.  s.  22-,  though  the  replevin  be 
brought  solely  for  the  purpose  of  trying  the  title  to  the 
premises  *. 
Pnu^tice.  A  plaintiff  in  replevin  is  not  entitled  to  security  lor  costs, 

although  the  defendant  is  in  iSsolvent  circumstances ;  Ibr,  in 
point  of  fact,  he  defends  the  action  ^.  The  court  will  not  stay 
proceedings  in  replevin,  unless  upon  payment  of  the  rent  in 
arrear,  together  with  the  costs,  though  the  arrears  were  tendered 
before  re^evin,  with  costs  up  to  that  time  ^.  Nor  upon  pay- 
ment of  costs  upon  the  application  of  the  defendant ;  for  both 
parties  are  actors  in  replevin,  and  the  plaintiff  is  entitled  to  his 
judgment*^.  The  plaintiff  may  pay  the  rent  into  Court,  for  which 
the  defendant  avows  ®.  Although  a  party  cannot  proceed  for 
damages  upon  a  plea  of  tender,  after  taking  the  money  out  of 
court,  yet  in  a  plea  of  tender  to  an  avowry  for  rent,  the 
plaintiff  need  not  bring  the  money  into  court;  as  in  re- 
plevin both  parties  are  actors,  and  either  party  is  at  liberty  to 
carry  the  cause  down  for  trial  '•  A  defendant  is  not  entitled  to 
move  for  judgment,  as  in  case  of  nonsuit,  under  stat.  14  Geo. 
II.  c.  17.  s.  l.K     If,  however,   the  defendant  gives  notice 


*  Staniland  v.  Lndlam,  TD.hfL  cue,  have  no  rale  to  gnMo 

484.  Moertaining  tho  damagM. 

^  Heskett  v.  Biddle,  1  Hodgvs,         *  Vernon  v.  Wynne,  1  H. 

119.    3  DowL  634.  24. 

«  HopkinB  V.  Shrole,  1  B.  &  P.  '  B.  N.  P.  00. 

382.  •  Shortridise  v.  Hiam,  S  T.  K. 


'  Hodgkinion  v.  Snibson,  8  B.  &  400.  &  P.    Jooei  cu  Gmcmwi,  3 

P.  603.    Where  avowry  is  for  da-  T.  R.  661.    Egj^abn  eu  8bw  1 

mage  feasant,  the  proceedings  cannot  W.  Black.  375.     And  lei 

be  stayed  because  the  court,  in  such  Morgan,  3  T.  R.  349. 
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and  does  not  go  on  to  trial,  the  Court  will  give  costs  against 

him*. 


SECTION  XI. 

WRITS  OF    RECAPTION   AND  SECOND   DELIVERANCE. 

If  after  the  goods  are  restored  to  the  plaintiflTby  the  sheriff*,  on  Writ  of 
replevying,  and  before  the  suit  is  terminated  the  defendant  make  ''^■P^*^"^ 
a  second  distress  of  the  same  or  of  any  other  goods,  for  the  same 
rent  or  duty,  the  plaintiff*  may  sue  out  a  nrit  of  recaption,  in 
which  the  defendant  cannot  avow  as  in  replevin ;  but  he  may 
justify,  as  in  trespass,  the  taking  for  another  cause.  If  the 
defendant  be  convicted  under  this  writ,  he  is  liable  to  pay  a 
fine  to  the  crown,  because  by  t^e  second  caption  he  takes  upon 
himself  to  determine  the  justice  and  legality  of  the  first,  while 
that  very  point  is  under  the  consideration  of  the  court  in  which 
the  replevin  depends  \  If  however  the  same  cattle,  or  other 
cattle  of  the  same  proprietor,  come  on  the  land  damage  feeuant^ 
they  may  be  distrained  again,  because  such  distress  is  for  a  dis- 
tinct injury  ®. 

At  common  law,  if  the  plaintiff*  was  nonsuited,  the  defendant  Writ  of 
was  entitled  to  have  the  goods  returned  ;  but  the  plaintiff*  might  ^^^^^ 
replevy  them  as  often  as  he  thought  proper ;  to  remedy  this  evil 
the  statute  Westminster  2,  restrained  the  plaintiff*  from  replevy- 
ing after  nonsuit ;  but  gave  him  a  writ  of  second  deliverance^ 
which  is  in  the  nature  of  a  new  replevin.  If,  in  this  writ,  the 
plaintiff*  does  not  prevail  in  his  suit,  the  defendant  shall  have  a 
return  of  the  goods  irrepleviable.  The  writ  of  second  deli- 
verance is  a  supersedeas,  in  law,  to  the  writ  of  retomo  ha^ 
bendoy  but  not  to  the  writ  of  inquiry  of  damages,  under  7  Hen. 
VIII.  c.  4.  and  21  Hen.  VIII.  c.  19,  or  under  17  Car.  II.  c.  7. 
When  the  distress  is  for  rent,  it  seems  that  the  latter  statute  has 
taken  away  the  ivrit  of  second  deliverance  ^* 


'  B.  N.  P.  61.  '  1  Saund.  196.     Wilk.  138.  Oil- 

»  Gilbert.  Rep.  227*     Wilk.  131.      bert.  Rep.  217.    Bac.  Ab.  Ut.  Rep. 
•  Id.  F.  N.  B.  71.  (E-  3.) 
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SECTION  XIL 

PaOCBEDIKOS   ON   THE    KEPLETIN    BOXD. 

We  have  seen  that  when  goods  are  replevied,  the  sheriff  is 
required  hy  statute  Westminster  2,  to  take  pledges  for  the  pro- 
secution of  the  suit,  and  for  a  return  of  the  goods  if  awarded ; 
and  that  hy  1 1  Geo.  IL  c.  19.  s.  23,  he  is  required,  in  cases  of  dis- 
tress for  rent,  to  take  a  bond^  with  sureties,  &c.,  condidooed  for 
prosecuting  the  suit  with  effect,  &c.  *  Before  the  passti^  of  the 
latter  statute  it  was  the  practice  to  take  bonds  under  the 
former,  though  the  sheriff  was  only  required  to  take  pledges  K 
The  condition  of  replevin  bonds  being  to  prosecute  the  suit 
with  effect  and  without  delay,  and  to  return  the  distress  in  case 
a  return  be  awarded,  the  bond  is  forfeited  and  the  sureties 
become  liable  thereon,  in  case  the  plaintiff  fails  in  any  of  these 
What  will  requisites.  The  bond  therefore  is  forfeited  if  the  plaintiff  do 
aforfeitun  °^^  appear  in  the  county  court  next  afler  giving  the  bond,  and 

of  the  re-      enter  his  plaint  there,  and  afterwards  proceed  in  the  prosecu- 

plevin  ...  .  , 

bond.  tion  ^»     So  if  he  does  not  use  due  diligence  in  prosecuting  the 

suit,  he  is  guilty  of  a  breach  of  that  part  of  the  condition  which 

requires  him  to  prosecute  without  delay,  even  though  it  may 

not  appear  that  tlie  suit  is  determined  ;  but  he  is  not  respoosihle 

for  any  delay  which  may  have  proceeded  from  the  negligence  of 

the  sheriff*^.     "  When  the  breach  assigned  is,  that  the  pJaintiff 

did  not  prosecute  his  suit  with  effect,  it  is  a  sufficient  answer  to 

shew  that  the  suit  is  still  pending ;  but  it  is  no  answer  when  the 

breach  is,  that  he  did  not  prosecute  it  without  delay."  ^    The  coo- 

dition  of  the  bond  for  prosecuting  the  suit  **  with  effect,"  mesas 

prosecuting  it  "  with  success  ;"  and  therefore,  if  a  plaintiff  in 

replevin  fails,  the  bond  is  broken,  and  the  defendant  is  not 

restrained  from  suing  on  the  bond,  though  he  omits  to  sue  out 

a  writ  de  retomo  habendo,  and  cause  elongata  to  be  retamed 


*  See  ante,  132(».  006.     2  B.  &  B.  107-     AxkrA  r. 

k  Wilk.  112.  Perrett,  4  Bang.  58&     1  AI.  &  P. 

^  Bias  V.  Freeman,  5  T.  R.  196.  470. 

Com.  Big.  tit.  Repl.  D.  *  Per  Parke^  J.,  in  5  &  &  A4. 

0  Hazriton  v.  Wardle,  6  B.  &  Ad.  163. 
146.  See  Turner  o.  Turner,  4  Moore, 
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thereon '.  The  condition  is  not  satisfied  by  a  prosecution  of 
the  suit  in  the  county  court ;  but  if  the  plaint  be  removed  by  re. 
/o.  lo.  into  a  superior  court,  it  must  be  prosecuted  there  with 
effect,  and  a  return  made,  if  adjudged  there  \  Therefore  where 
the  plaintiff  was  nonsuited  for  want  of  a  plea  in  bar,  it  was  held 
that  the  avowant  might  sue  the  sureties  on  the  bond,  and  that 
he  need  not  execute  a  writ  of  inquiry  for  his  damages,  because 
the  plaintiff  had  not  prosecuted  his  suit  with  effect  ^. 

But  if  the  plaintiff  be  restrained  by  injunction  out  of  the 
Court  of  Chancery,  or  if  he  die  before  the  suit  is  determined, 
whereby  the  suit  abates,  the  bond  will  not  be  forfeited  ^. 

When  a  replevin  bond  is  forfeited,  the  sheriff  or  his  assignee   Who  may 
may  sue  upon  it;  for  the  11  Geo.  II.  c.  19.  directs  the  sheriff  J^^"** 
or  person  taking  such  bond,  to  assign  the  same  at  the  request 
aod  costs  of  the  avowant  or  person  making  cognizance.     It  has  Aiiigning 
been  held  under  this  statute,  that  the  sheriff  or  his  deputy  may 
tssign  the  bond    to   the   avowant    or    conuzor,   or   to   both 
jmtly^\  or  to  the  conuzor  only,  if  there  be  no  avowant ' ;  or  to 
the  avowant  only,  though  there  be  a  conuzor ;  but  it  seems 
to  be  questionable  whether  there  can  be  an  assignment  to  the 
conuzor  when  there  is  an  avowant  8, 

It  has  been  held  that  where  the  plaintiff  and  defendant  in   What 
replevin  referred  the  cause  to  an  arbitrator,  and  agreed  without  ^  <SSiarffB 
the  privity  of  the  replevin  bond  sureties,  that  the  bond  should  ^  ^f 
stand  as  a  security  for   the   performance  of  the  award,   the 
sureties  were  discharged  ^. 

But  where  the  plaintiff  and  the  principal  entered  into  an 
agreement,  which  was  made  a  rule  of  court,  to  stay  all  proceed- 
ings in  replevin,  upon  payment,  by  the  latter,  •  of  a  certain  sum 
of  money ;  it  was  held,  that  the  surety  was  not  thereby  dis- 
charged ailer  breach  by  the  principal,  but  that  he  was  liable 
for  so  much  as  appeared  upon  a  reference  to  be  due  ^     So  it 

*  Perrean  9.  Bevan,  8  D.  &  R.78-  '  Psg«  »•  Earner,  1  B.  &  P.  378. 
6  B.  &  C.  284.                                             ■  Archer  v.  Dudley,   1  B.  &  P. 

^  GwiUim  V.  Holbrook,  1  B.  &  P.  381. 

4iO.  ^  Archer  v.  Hale,  4  Bmg.  464.    1 

'  Waterman  v.  Yea,  2  Wils.  41.  M.  &  P.  286. 

*  Onmmd  (Duke  c^  v.  Bierley,  ^  Hallett  o.  Mountstephen,  2  D. 
Canh.  519.    12  Mod.  380.  &  R.  343. 

*  Phfllipa  V.  Price,  3  M.  &  8. 180i 
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has  been  held  to  be  no  plea  to  an  action  against  the  sareties* 
that  the  replevin  suit  was  referred  to  an  arbitrator,  and  that  he, 
without  the  knowledge  of  the  sureties,  enlarged  the  time  for 
'  making  the  award  *.  So  where  the  parties  to  a  replevin  suit 
referred  to  arbitration  the  time  of  payment  of  the  rent,  with 
certain  claims  of  the  tenant  on  the  landlord  for  damages,  with 
liberty  for  the  tenant  to  deduct  them,  when  awarded,  from  the 
rent,  and  agreed  to  suspend  proceedings  in  replevin  pending 
the  reference;  held,  after  award  made,  that  the  sureties  in 
the  replevin  bond  were  not  thereby  discharged  **. 

The  bond  may  be  put  in  suit,  though  it  may  not  in  all  points 
be  conformable  to  the  directions  of  the  statute  (11  Geo.  II.  c. 
19.);  as  if  it  be  executed  by  one  of  the  sureties  only  <',  or  though 
it  contain  no  condition  that  the  suit  should  be  prosecuted  without 
delay  ^. 
Action  on         The  plaintiff  in  an  action  on  this  bond  may  declare  in  the 
▼in  bradi     ^^^  ^md  dettnei^  or  in  the  dettnet  only  *.     The  court  will  not 
set  aside  proceedings  on  the  bond,  because  the  action  is  com- 
menced before  breach,  for  that  fact  may  be  pleaded';  nor  will 
they  set  aside  an  execution  in  an  action  on  a  replevin  bond, 
upon  an  objection  to  the  proceedings  which  might  have  been 
taken  before  judgment  fl^.     The  action  on  the  bond  must  be 
brought  in  the  same  court  in  which  the  re*  fa,  lo.  is  returnable; 
but  it  may  be  brought  in  a  superior  court,  though  the  plaint  be 
not  removed  out  of  the  county  court  ^. 
Extent  of         The  sureties  in  a  replevin  bond  are  together  liable  only  to 
of^'     **^  the  amount  of  the  penalty  in  the  bond,  and  the  costs  of  the  ac- 
turetias.        tion^  or  for  the  value  of  the  goods  seized,  and  double  costs  ^. 
And  if  the  penalty  or  the  value  of  goods  seized  exceed  the 
amount  of  the  rent  due  at  the  time  of  the  distress,  they  will  be 
liable  only  for  the  rent  K 


*  Aldridge  «.  Harper,  10  Bing.  190. 

11&    3  M.  &  Soott,  518.  '  Anon.  6  Taunt.  776. 

"  Moore  v.  Bowmaker,  7  Taunt         ■  Short  v.  Hubbard,  2  Bing.  445. 
97.     7  Price,  223.    2  Manh.  392.  ^  Diaa  v.  Freeman,  5  T.  R.  195. 

*  Ansten  v.  Howard,  7  Taunt.  28.         '  Hefford  e.  Alger,  1  Taunt.  21  & 
327.  ^  Hunt  P.  Round,  2  DowL  55& 

*  Dunbar  v.  Dunn,  10  Price,  64.  >  id.  Ward  v.  Henley,  I  Y.  A  J. 

*  Wilson  e.  Hobday,  4  M.  4l  S.  285. 
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Where  a  sheriff  took  a  replevin  bond  from  one  surety  only, 
and  he  was  sued  thereon  by  the  person  making  cognizance  for 
bsTJog  taken  insufficient  pledges,  who  recovered  damages  and 
costs  in  such  action ;  held,  that  the  sheriff  having  sued  the 
surety  on  the  bond  for  not  having  returned  the  goods,  and  sug- 
gested breaches  according  to  the  stat.  of  8  &  9  W.  III.  ell, 
wu  not  entitled  to  recover  the  costs  incurred  in  defending  the 
sctioii  against  him  as  such  sheriff;  and  that  as  the  surety  was 
precluded  from  calling  on  his  co-surety  for  contribution,  he  was 
only  liable  to  a  moiety  of  the  damages  awarded  by  the  jury  in 
the  action  againat  the  sheriff*. 


SECTION  XII. 


PBOCBEniMOS    AGAINST   THE    SHERIFF    FOB    TAKING    INSUFFICIENT 

PLEDGES. 

We  have  seen  that  the  sheriff  is  bound  to  take  pledges,  or  a  Clase  lies 
bond,  with  sureties  on  replevying  the  goods,  and  that  in  case   sheriff  and 
the  bond  be  forfeited,  the  sureties  are  liable  to  be  sued  thereon ;   1?"  otRwn 

.     .  for  taking 

it  remains  to  be  observed,  that  if  the  defendant  obtain  judgment  insufficient 
io  the  replevin  suit,  and  be  unable  to  get  satisfaction  from  the  ^    ^^ 
principal,  or  the  sureties,  he  may  maintain  an  action  on  tlie 
case  against  the  sheriff,  or  the  replevin  clerk,  for  taking  insuf- 
ficient pledges  ^.     If  at  the  time  of  taking  the  bond,  the  sure-   If  the  sura- 
ties  be  apparently  responsible,  the  sheriff  is  not  answerable  for  parentlyre^ 
their  sufficiency  «.     Therefore  it  is  sufficient,  on  the  part  of  the  fponsible, 
sheriff,  in  such  an  action,  to  show  that  the  sureties  are  appa-  fident. 
rently  persons  of  responsibility,  although  they  were  not  actually 
such ;  unless  it  be  shown  that  the  sheriff  had  notice  of  the  fact, 
or  neglected  the  means  of  information  within  his  power,  and 

*  Austen  v.  Howard,   1   Moore,  as  the  party  injured  might  bring  an 

tt.   7  Taunt.  2a  327*    2  Marsh,  action.      Rex  v.  Lewis,  2  T.  R.  617. 

^  And  see  Lesseyman  v.  Gildard,  I  N. 

^  Richards  v.  Actoo,  2  BL  1220.  R.  292. 

The  oonrt  of  King's  Bench  refused  *  Hindle  r.  Blades,  6  Taunt.  225. 

an  attafchment  against  a  sheriff  for  1  Marsh.  27* 
i^<iilecting  to  take  areplevin  bond. 
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did  not  act  under  the  chrcmnstttioes,  and  considering  the  in- 
formation he  had  obtained,  with  a  reasonable  degree  of  caution; 
and  the  general  reputation,  as  to  the  want  of  credit  of  the 
sureties,  in  the  neighbourhood  of  their  respective  residences,  is 
evidence  against  the  sheriff*. 

But  it  seems  that  if  the  sureties  reside  out  of  the  sheriff's 
bailiwick,  he  should  search  the  office  of  the  sheriff  in  whose 
bailiwick  they  reside,  to  ascertain  whether  any  process  had 
been  sued  out  against  them,  before  the  bond  is  taken  **.  This 
action  is  maintainable  even  after  the  avowant  has  taken  an  as- 
signment of  the  replevin  bond,  and  sued  the  principal  and  sure- 
ties thereon,  if,  through  their  insolvency  or  otherwise,  he  baa 
not  been  able  to  obtain  satisfaction ;  for  the  assignment  of  the 
bond  is  no  waiver  of  any  proceedings  against  the  sheriff,  as  it 
is  in  the  case  of  a  bail  bond  ^> 

The  declaration  in  this  action  should  set  forth  the  distress 
and  replevin,  and  the  proceedings  in  the  suit,  and  state  that  it 
was  the  duty  of  the  sheriff  to  take  sufficient  pledges,  and  that 
he  neglected  to  do  so,  and  that  the  plaintiff  had  not  obtained  a 
return  of  the  goods,  or  their  value.  Where  the  declaration 
stated  that  the  sheriff,  instead  of  taking  a  bond  from  the  plain- 
tiff in  replevin,  and  two  sufficient  sureties,  took  a  bond  from 
the  plaintiff,  and  one  surety,  who  was  alleged  to  be  insufficient ; 
it  was  held  ill  for  not  alleging  that  the  plaintiff  in  replevin  was 
insufficient  ^.  If  the  replevin  be  for  damage  feoionif  the  de- 
claration should  shew  that  a  writ  of  retomo  kabendo  had  been 
issued,  and  elongata  returned  thereon  *•  A  count  against  the 
sheriff  for  not  restoring  the  goods  is  bad,  for  his  duty  under 
Stat.  Westm.  %.  is  only  to  take  pledges  for  that  object'. 

Some  evidence  must  be  given  by  the  plaintiff  of  the  insuf- 
ficiency of  the  pledges ;  but  very  slight  evidence  is  sufficient 
to  throw  the  onus  of  proof  on  the  sheriff  ff.  The  sureties  them- 
selves are  competent  witnesses  to  prove  whether  they  are  suf- 


*  Soott  V,   Waithmaii,  3  Stark. 
168. 

^  Sutton  r.  Waite^  8  Moore,  27. 
<"  1  Saund.  195. 

*  Hucker  r.  Gordon,  1  &  &  M* 


6& 
•  Id. 
'  Id. 
«  B.  N.  P.  60. 
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ficient  or  not*.    It  is  unnecessary  to  prove  the  doe  execution 
of  the  bond,  though  ayerred  in  the  declaration  \ 

With  respect  to  the  amount  of  damages  for  which  the  sheriflT  Extant  of 
is  liable  in  this  action^  the  decisions  are  by  no  means  uniform.  If^ha  ^  ^^ 
It  has  been  held  in  some  cases,  that  the  sheriflT  was  liable  to  the  sheriff, 
amount  of  the  rent  in  arrear,  and  also  the  costs  in  the  replevin 
suit  ^  ;  in  other  cases,  that  as  the  verdict  in  replevin  was  only 
for  a  return  of  the  goods,  the  damages  should  not  exceed  the 
valoe  of  the  goods  ^ ;  yet  it  was  decided  in  one  case,  that  the 
pUintiflT  might  recover  damages  beyond  the  penalty  in  the  bond, 
that  is,  for  mere  than  double  the  value  of  the  goods  \  But  the 
coart  of  Common  Pleas  aflerwards  held  that  the  good  sense 
and  justice  of  the  case  was,  that  the  sheriflT  should  be  liable  no 
further  than  the  sureties  would  have  been  if  he  had  done  his 
daty  under  stat.  1 1  Geo.  II.  c.  19,  viz.,  to  the  amount  of  double 
the  value  of  the  goods  distrained,  but  no  farther  '.  And  this 
decision  was  recognized  and  acted  upon  in  a  very  recent  case  '• 
So  that  it  seems  to  be  now  settled,  that  the  liability  of  the  she- 
riff is  restricted  to  the  amount  of  the  penalty  in  the  bond,  t.  e., 
doable  the  value  of  the  goods  distrained. 


*  1  Sttmd.  196. 

*  Barnes  0.  Lucas,  R.  &  M.  264. 
Soott  V.  Waithman,  3  Stark.  1 68, 

*  Oibeon  v.  Bamett,  dted  in  4  T. 
R.  434.  Provfle  v.  Pattiion,  B.  N. 
P.  39l  In  this  case  the  value  of  the 
gooda  exceeded  the  damages  given. 
Perreaa  v.  Bevan,  8  D.  &  R.  72;  here 
the  damages  were  less  than  the  pe- 
nakj  in  the  bond.  Soott  «u  Waith. 
man,  3  Stark.  1C& 

«  Yea  e.  Lethhridge,  4  T.  R.433. 

*  CoDcannen  e.  Lethhridge,  2  H. 
Bl.  39.  And  see  Baker  v.  Garrett,  3 
Bing,  56,  where  Besi^  C.  J.,  said, 
chat  cans  might  occur  where  the 


phuntlff  mi§^t  recover  all  the  costs  he 
had  incurred  in  consequence  of  the 
insuiBciency  of  the  sureties.  But  the 
court  there  held,  that  the  pUuntiff 
could  not  recover  as  for  special  da- 
mages, beyond  the  penalty  in  the 
bond,  the  costs  incurred  by  him  in 
suing  the  sureties  without  effect, 
unless  notice  of  his  intention  to  sue 
thereon  had  been  previously  given  to 
the  sheriff. 

'  Evans  v.  Brander,  2  H.  Black. 

547. 

'  Paul  V.  Gudluck,  2  Bing.  N.C. 
220.     I  Hodges,  370. 


VOL.  n. 


T  T 


^•^  BlkVDMH.  [chap.  XXI. 


CHAPTER  XXL 

SLANDER. 


PAOS 

I.  Words  actionable  in  themaelyeB. 

II.  Words  spoken  in  respect  of  office,  profession,  Ac. 1S55 

III.  Words  actionable  only  by  veason  of  special  damage IM7 

IV.  Slander  of  title 1360 

V.  Libel ISao 

VI.  Scandalum  magnatom 1362 

yil.    Privileged  communications 130S 

VIII.  Fririleged  pubUoations I37I 

DC    Disdcrngtlie  name  of  the  anthor  of  tbe  dander.  •• 1376 

X.  The  declaration 1377 

XI.  Thepleadhigs 1389 

XII.  Evidence •• 1393 

XIIL   CosH • •« 1400 


SECTION  L 
WORDS  ACTIONABLE   XH   THEMSELVES. 

What  An  action  on  the  case  lies  against  a  party  for  falsely  and  oia- 

^^J"^^  liciottsly*  uttering  or  publishing  words  imputing  to  another 
any  crime  or  misdemeanour,  for  which  corporal  punishment 
mi^  be  inflicted  in  a  temporal  court  of  criminal  jurisdiction, 
or  charging  him  with  having  an  infectious  disease,  the  imputa- 
tion of  which  may  exclude  him  from  society.  To  support 
such  action,  the  words  must  contain  an  express  imputation  of 
some  crime  liable  to  punishment,  some  capital  offence,  or  other 
infamous  crime  or  misdemeanour;  and  the  charge  upon  the 
person  spoken  of  must  be  precise.      But  to  impute  to  anf 


*  ''  Malice,  in   common   accept-  4  B.  &  C.  255.    "  Where  the  law 

ation,  means  iU-wiU  against  a  per-  implies  such  malice  as  is  neoessarj 

son,  but,  in  its  legal  sense,  it  means  to  maintain  the  action,  it  is  thedaty 

a  wrong^l  act  done  intentionally  of  the  Judge  to  withdraw  the  ^es» 

without  just  cause  or  excuse.**    Per  tion  of  malice  from  thecoosiderasioa 

Baiyleff^  J.,  in  Bramagev.  Prosser,  of  the  jury."    M 


n 
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man  the  mere  defect  or  want  of  moral  virtue,  moral  duties,  or 
obligadonft,  which  render  a  man  obnoxious  to  mankind,  is  not 
actionable  *. 

It  has  been  held,  that  an  action  may  be  maintained  for  calling 
a  person  a  traitor  \  murderer  ^,  sheep-stealer  ^,  pickpocket  * ;  or 
for  charging  another  with  felony'^  perjury  s,  forgery  *>,  robbery'. 
So  the  words,  **  yon  have  done  an  act  for  which  I  can  transport 
yon,*'  are  actionable  K  So,  calling  a  woman  residing  in  the 
dty  of  London,  or  in  the  Borough,  **  a  whore,*'  is  actionable, 
for  she  is  liable  to  be  carted  for  such  offence,  in  those  places  ^ 
So,  to  say  of  a  person ''  he  keeps  a  bawdy-house** "",  or  to  charge 
a  brewer  with  selling  unwholesome  beer^  is  actionable  ;  for  they 
are  indictable  ofienees".  So  an  action  will  lie  for  charging  a 
person  with  bsTing  the  leprosy  <>,  or  a  venereal  disease  p,  or 
the  Ming  sickness  *i ;  if  the  charge  imputes  a  contmuance  of 
the  disorder  at  the  time  of  speaking '. 

It  would  be  inconsistent  with  the  limited  design  of  this  work, 
to  enumerate  all  the  decisions  as  to  what  words  are  actionable, 
and  what  are  not.  It  is  observable,  however,  that  the  principle 
which  governs  all  the  cases,  appears  to  be  the  degradation  of 
the  party  in  society,  or  his  liability  to  criminal  punishment. 


185t 


*  Ptr  De  Grqfy  (X  J.,  in  Onalow 
9-  Homa,  S  Wik.  I??*  noognkad 
by  Lmerene^y  J^  in  Hdt  v.  Schole- 
Md,  6  T.  R.  091.  Where  the  pe- 
nahf  for  u  oAsnee  is  merely  pe- 
onuarf,  it  does  not  appear  that  an 
action  vin  lie  for  charging  it,  even 
though  in  defanh  of  payment  im« 
priManent  should  be  prescribed  by 
theitstutfr     Stark,  on  SUuid.  4a 

^  DaL  17.  Lewis  r.  Roberts, 
HinLSOa 

MBeILAli.72.    Mo.  S9. 
^  *  3  Boist.  S03w 

*  U  Med.  8M. 
'  Cro.  Car.  878. 

*  I  RoD.   Ab.  99.    1  Yin.  Ab. 

m. 

'  Jenes  9.  Heme,8  Wils.  87- 

*  Cra  Jac.  247.  Thewords*«he 
nMwd  J.  fT.**  were  held  to  be 
sctioDabie,   {UUledale,  J.,  dbMn- 


Henie).  Tomlinson  r.  Brittlebank, 
4  B.  &  Ad.  630.  But  in  a  sabse. 
quent  case»  the  words  ^'you  have 
robbed  me  of  one  shilling  tan  mo- 
ney/' were  considered  not  to  be 
actionable  without  an  innuendo;  for 
the  court  could  not  know  **  that  tan 
money  could  be  the  subject  matter 
of  robbery.*'  Day  e.  Robinson,  1 
Ad.  &  £11.  668. 

^  Curtis  V.  Curtis,  10  Bing.  447* 
I  1  Vin.  Ab.  306.  Sid.  97-  Brand 
e.  RoberU,  4  Burr.  24ia    Id.  2032. 
"*  Cro.  Eliz.  648. 

*  1  Vin.  Ab.  477-    6  Bac.  Ab. 
210. 

*  Taylor   v.  Perkins,   Cro.   Jac: 
144. 

'  1  Refl.  Ab.  66. 

^  /<l.44. 

'  Carslake  v.  Mapledoram,   2  T. 

R.473. 
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It  is  not  necessary,  however,  in  order  to  enable  tbe  plaintiff 
to  maintain  this  action,  that  the  imputation  against  him  might, 
if  proved,  subject  him  to  any  future  penalty ;  for  where  the 
defendant  said,  "  C  (the  plaintiff)  was  in  gaol,  and  tried  for 
his  life,  and  would  have  been  hanged,  had  it  not  been  for  Leg- 
gatt,  for  breaking  open  the  granary  of  farmer  A.  and  stealing 
his  bacon.*'  *  So  where  the  words  were,  "  Thou  wast  in  Laun- 
ceston  gaol  for  coining,"  to  which  the  plaintiff  replied,  "  If  I 
was  there,  I  answered  it  well."  "  Yes,"  said  the  defendant, 
"  you  were  burnt  in  the  hand  for  it."  ^  It  was  held,  in  both 
cases,  that  the  words  were  actionable,  for  they  were  injurious 
to  the  plaintiff's  reputation,  though  they  imported  that  tbe 
plaintiff  had  been  acquitted  in  the  one,  and  punished  in  the 
other ;  and  therefore  that  the  plaintiff  in  either  of  the  cases 
could  be  exposed  to  future  punishment  ^,  But  though  in  sone 
instances  the  presumption  of  prejudice  to  the  plaintiff  in  so- 
ciety is  a  ground  of  action,  yet  it  may  be  laid  down  as  an 
established  rule,  that  no  charge  or  imputation  upon  the  plain- 
tiff, however  foul,  (except  that  of  having  an  infectious  disease^) 
will  be  actionable,  unless  it  be  of  an  offence  punishable  in  a 
temporal  court  of  criminal  jurisdiction  ^.  Words  imputing  an 
offence  which  is  cognizable  only  in  an  ecclesiastical  court;  as 
imputing  incontinence  to  females,  and  the  like,  are  not  action- 
able ;  for  they  concern  matters  merely  spiritual,  and  the  party 
defamed  has  a  remedy  in  the  Spiritual  Court  *. 
General  General  words  of  abuse,  as  calling  a  man  a  rogue,  a  rascali 

j^j^,^^  a  swindler',  and  the  like,  are  not  actionable,  as  they  do  not 
import  any  offence  punishable  in  a  temporal  court.  But  the 
words,  "  Vou  are  a  rogue,  and  I  will  prove  you  a  rogue,  fof 
you  forged  my  name,**  are  actionable,  for  they  import  a  punish- 


*  Carpenter    o.     Tarrant,    Rep.  696.     12  Mod.  106.     4  Co.  30.     ^ 
temp.  Hard.  339.  f  Saville  o.  Jardine,  2  H.  BI.  581. 

^  Gainsford  v.   Tuke,  Cro.  Jac  3  Bl.  Com.  124.     1  Vin.  Ab.  417- 

636.  In    Jones  «.  Uerae,   2  Wiis.  87i 

'  See  also  Boston  v,  Tatham,  Id.  WlUes^  C.  J.,  said,  that  ^Mf  it  vert 

622,  and  1  Stark.  Slaud.  19.  now  res  nUeffra^  he  should  hold,  that 

'  See  1  Stark.  21.  calling  a  man  a  rogue,  or  a  wooum 

*  Pamtt  r.  Carpenter,  Cro.  Eliz.  a  whore,  in  public  company,  vis 


502.      Graves    r.  Blanchet,    Salk.     actionable. 
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able  o£^ce".  Though  an  imputation  of  perjury  is  actionable,  Fonwom. 
yet,  to  accuse  a  person  of  having  forsworn  himself  is  not  ac« 
tlonabley  unless  it  appear  from  accompanying  circumstances 
that  the  defendant  meant  such  forswearing  as  would  constitute 
the  offbnce  of  perjury ;  as  where  reference  is  made  to  a  par- 
ticular court,  or  some  judicial  proceeding,  in  which  false 
swearing  would  amount  to  perjury^.  Calling  a  man  a  thief  is  Thief, 
actionable,  if  it  be  thereby  intended  to  impute  a  felony ;  as 
where  the  words  were,  **  He  is  a  thief,  and  robbed  me  of  my 
bricks.**  ^  But  where  the  words  were,  **  You  are  a  bloody  thief. 
Who  stole  my  pigs  ?  You  did,  you  bloody  thief,  and  I  can  prove 
it;  you  poisoned  them  with  mustard  and  brimstone."  The 
jury  having  found  that  the  words  were  not  intended  to  impute 
felony ;  it  was  held,  that  the  plaintiff  was  not  entitled  to  re- 
cover ^.  If  it  appear  from  the  context,  or  the  plaintiff's  own 
sbowing,  that  the  word  '*  thief,"  was  not  used  in  a  felonious 
sense,  the  plaintiff  will  be  nonsuited  *  t  otherwise  it  lies  on  the 
defendant  to  shew  that  the  word  was  not  used  in  a  felonious 
sensed 

Whether  a  charge  of  '<  stealing"  be  actionable,  depends  Stealing, 
upon  the  subject  matter  to  which  it  is  applied.  If  it  appear 
that  the  term  was  not  capable  of  being  used  in  a  felonious 
sense,  it  is  not  actionable.  Thus,  to  accuse  a  man  of  stealing 
a  tree,  is  not  actionable,  for  the  offence  is  a  trespass,  and  not  a 
felony  >.  So  where  the  words  spoken  in  respect  of  a  church- 
warden were,  "  Who  stole  the  parish  bell-ropes  ?  "  innuendo, 
meaning  that  the  plaintiff  did  ;  it  was  held,  that  they  were  not 
actionable ;  for  the  churchwarden  has  possession  of  the  goods  of 

*  JoDei  V.  fierne,  2  Wils.  87.  v.  Brittlebank,  4  B.  &  Ad.  632. 

^  Holt  V.  Scholefield,  6  T.  R.  691.  ^  81oman   v.   DuttOD,    10  Bing. 

Ha]l  9.  Wceden,  8  D.  &  R.  146.  402.     B.  N.  P.  & 

A  RoiL  Ab.  39.    4  Co.  I?,  b.    Cro-  ^  Sibley  o.   Tomlins,  4  Tyr.  90. 

fordo  c  Blisae,  2  Bulst.  140.    Sbaw  See  Christie  v.  Cowell,  Feake,  4. 

r.  TfaompMiD,  Cro.  Eliz.  609.   ^  The  B.  N.  P.  5. 

reaaon    is,   because,  *  fonwom '  is  *  Thompson  v.  Bernard,  ]  Camp, 

^plic^le   not    only    to    perjuries  48. 

punishable  at  law,  but  also  to  of-  '  Penfold  v.  Westcote,  2  N.   R. 

fences  of  the  same  description  which  335. 

incur  no  temporal  punishment.**  Per  '  B.  N.  P.  5.     Hob.  406. 
Lord  Denman,  C  J.,  in  Tomlinson 
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the  churchi  and  could  not  be  indicted  for  stealing  the  topes** 
Op  the  same  principle,  words  imputing  embexzlemeot  to  a  per« 
son  who  was  not  a  servant,  or  employed  in  the  capacity  of  a 
servant,  and  who,  therefore,  could  not,  in  the  eye  of  the  laWj 
commit  such  an  offence,  were  held  not  to  be  actionable  \ 

But  if  the  intention  to  charge  the  plaintiff  with  the  com- 
mission of  a  crime  plainly  appears,  no  inconsistency  will  pre- 
vent the  words  from  being  actionable  s  as  where  the  defendant's 
wife  said,  "  Thou  art  a  thievish  rogue,  for  thou  hast  stolen  my 
faggots ; "  it  was  held,  that  the  words  were  actionablci  though 
i^  was  objected  that  a  married  woman  could  not  have  property 
of  her  own ;  for  it  was  to  be  understood  according  to  common 
intendment,  that  she  charged  the  plaintiff  with  stealing  her  kuS' 
band's  faggots  ^. 

No  action  lies  for  these  words,  '*  I  will  take  him  to  Bow 
Street  on  a  charge  of  forgery,"  because  the  words  do  not 
charge  the  person  of  whom  they  are  spoken  with  felony  ^,  But 
the  words,  "  I  think  the  present  business  ought  to  have  the  most 
rigid  inquiry,  for  he  (the  plaintiff)  murdered  his  first  wife ;  that 
is,  he  administered  improperly  medicines  to  her  for  a  certain 
complaint,  which  was  the  cause  of  her  death,"  have  been  held 
to  be  actionable  \  So  the  words,  "  He  was  put  in  the  round- 
house for  stealing  ducks  at  Crowlaad,"  are  actionable  ^  When- 
ever the  words  used  are  calculated  to  impress  upop  the  minds 
of  the  hearers  a  suspicion  of  the  plaintiff's  having  committed 
a  criminal  act,  such  an  inference  may  and  ought  to  be  drawn, 
whatever  form  of  expression  may  have  been  adopted.  Thus, 
where  the  defendant  said  of  the  plaintiflf^  that  "  he  was  under 
a  charge  of  a  prosecution  for  perjury,  and  that  G.  W.  (an  at- 
torney of  that  nai^ie)  had  the  Attorney-General's  directions  to 
prosecute  the  plaintiff  for  perjury ;"  it  waa  held  to  be  action- 
able, as  calculated  to  convey  the  imputation  of  peijurys.    So, 

*  Jackson  v,  Adams,  2  Bing.  N.         *  HaniaoB  v.  King,  4  Prioe,  4$. 

C.  402.     1  Hodge^  339.  7  Taunt.  431. 

^  Williams  v.  StoU,  1  C.  &  M.         «  Ford  o.  Primroie,  6  P.  &  R. 

67S.  287. 

'  Stamp  V.  White,  Cro.  Jac  600.         '  Beavor  o.  Hides,  2  Wils.  300. 
contra,  1  Roll.  Ab.  74.     Charnel  s         *  Roberts  o.  Camden,  9  Bast,  93. 
Case,  Cro.  Eliz.  279. 
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where  one  said  of  anotBer  **  tbat  bis  cbaracter  was  infamonsi  &e. ; 
that  delicacy  forbade  him  firotn  bringing  a  direct  charge,  but  it 
was  a  male  child  who  complained  to  him  " :  such  words  were 
anderstood  to  mean  a  charge  of  unnatural  practices,  and  suf- 
ficientlj  certain  in  themselves  to  be  actionable,  without  the  aid 
of  an  vnfmendo\ 

Formerly  a  doctrine  prevailed  that  words  should  be  construed  MUwri 
in  their  mildest  sense,  m  imtiori  sensu,  even  in  direct  opposition  *^^*'^ 
to  the  finding  of  the  jury ;  as  where  the  words  were  **  thou 
art  as  arrant  a  thief  as  any  in  England,  for  thou  hast  broken 
up  /.'a  cheat,  and  taken  away  402."    After  verdict  for  the  plain- 
tiff,  judgment  was  arrested  on  the  grounds  that  the  words  did 
not  shew  the  commission  of  a  felony ;  for  the  money  might 
have  been  taken  away,  and  the  chest  broken  open  in  die  mid- 
day, and  in  the  presence  of  divers ;  and  if  so,  it  was  not  a 
felony  \    But  it  is  now  an  established  rule  of  law,  that  both  Words  an 
jndges  and  juries  shall  understand  words  in  that  sense  which  dentoodin 

the  author  intended  to  convey  to  the  minds  of  the  hearers,  as  ^^  "f^ 

,  ^  ,    .  which  tha 

evidenced  by  the  circumstances  of  &e  case,  and  that  it  is  the  author  in- 
proTincc  of  the  jury  to  decide,  (taking  all  the  circumstances  ^™,*^ 
into  consideration,)  whether  the  words  were  spoken  maliciously 
and  with  a  view  to  defame  the  plaintiff;   and  for  the  court  to 
determine,  whether  such  words,  taken  in  the  sense  imputed  to 
them,  form  a  good  ground  of  action  ^. 


StCTION  II. 

WORDS    8POK2N   IN   RESPECT   OP    OPPICE,   PROFESSION,   ETC. 

^0ft9S,  not  otherwise  actionable,  may  form  the  basis  of  an  Words 

ction  if  spoken  of  a  party  in  respect  of  his  office,  profession,  "^^^^ 

nde,  or  business.     Thus,  to  charge  a  justice  of  the  peace  with  respect  of 

hisofficoy 
. — — _ Ac. 

*  WoofaMth  «.  Meadows,  5  East,  *  Hex  v.  Home,  1   Cowp.  <t72. 

S3.  R.  v.  Watson,  2  T.  R.  206.    Ho- 

^  Forster  v.  Browning,  Cro.  Jac  berts  o.  Camden,  mpra.     Read  v. 

17-  Ambridfe,  6  C.  &  P.  908. 


an  attor. 
ney. 
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corrnption,  or  a  crimiiud  breach  of  daty,  is  acttonable,  as  it 
may  tend  to  exclude  him  from  that  office  *.  Bat  an  action  wiQ  not 
lie  for  calling  a  justice  of  the  peace  a  fool,  a  blockhead,  an  as, 
&Ci,  "  because,'*  as  was  quaintly  remarked  by  HoU,  C.  J.,  **  it 
is  not  his  fault  that  he  is  a  blockhead,  for  he  cannot  be  other- 
wise than  his  Maker  made  him,  but  if  he  had  been  a  wise  man» 
and  wicked  principles  were  charged  upon  him  when  be  bad  not 
them,  an  action  would  lie ;  for  though  a  man  canool  be  wiser 
he  may  be  honester  than  he  is."^  Where  words  are  spoken  of 
a  person  in  an  office  of  profit,  which  have  a  natural  tendency 
to  occasion  a  loss  of  such  office,  or  which  impui^  the  want  of 
some  necessary  qualification  fcnr,  or  some  mtseonduct  in  it,  ihej 
are  actionable  ^. 

This  action  extends  to  all  offices  of  trust  or  profit,  withoat 
limitation,  provided  they  be  of  a  temporal  nature.  Thiis»  it  ex- 
tends to  that  of  a  churchwarden,  a  derk  of  a  public  company,  a 
town  clerk  ^,  &c.  So,  it  extends  to  words  spoken  of  men  in  their 
profession  as  barristers  and  physicians,  if  they  be  practbing  st 
the  time.  Thus,  to  say  of  a  barrister,  "  he  is  a  dunce,"  *  oc  of 
a  physician,  that  '^  he  is  no  scholar,"  is  actionable  ',  Scs  it 
extends  to  words  said  of  clergymen,  if  they  hold  a  prefierment  i ; 
Words  of  and  attomies.  The  words,  "  he  is  no  more  lawyer  than  the 
devil ;"  ^  "  he  deserves  to  be  struck  off  the  roll ;" '  are  actioD- 
able  when  spoken  of  an  attorney.  But  it  has  been  held  that  the 
words,  *'  I  have  taken  out  a  warrant  to  tax  his  bill ;"  **  FD 
bring  him  to  book,  and  shall  have  him  struck  off  the  roQs  ;** 
were  not  actionable  K  To  say  to  an  attorney,  **  You  are  well 
known  to  b^  a  corrupt  man  and  to  deal  corruptly  ;"  has  been 
held  actionable  \  So,  where  the  words  were,  **  Thou  art  a 
false  knave,  a  cozening  knave,  and  hast  gotten  aU  that  tboo 

*  Ayston  v,  Blagrave,  Stra.  617-         '  6  Bac  Ab.  215.     Popb.  99?. 
2  Ld.  Raym.  1369.     Herle  o.  Os-     2  Vent.  28. 


good,  1  Vent.  60.  '  1  RoU.  Ab.  6&    Set 

^  Powe  V.  Prinn,  Holt,  653.  Salk.     r.  Bory,  2  Strm.  946. 

694.    Bill  V.  Neal,  1  Lev.  62.  '^  Day  v.  BuUer,  3  Wih.  ift. 

*  Lumby  v.  AUday,  1   a  &  J.  *  FhiUipso.  Jaiuoa,  2Eqkei4. 

301.  ^  /<«• 

*  1  Stark.  Sland.  124.  >  4  Co.  16. 

*  Peard  v.  Johnes,  Cro.  Car.  382. 
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bait  by  ooxenage,  and  thou  has  cozened  all  that  have  dealt  with 

thee" •   So,  " Thou  art  a  common  barrator."  ^ 

Any  words  tending   to  injure  a  merchant  or  a  tradesman,  ^^'j^ 

or  affecting  a  person  in  the  particular  art  by  which  he  gains  merduint 

his  livelihood,  are  actionable.    To  say  of  a  com  factor,  "  You  <»  *f^"- 

*  man. 

are  a  rogue  and  a  swindling  rascal ;  yon  delivered  me  100 
busiiels  of  oats  worse  by  Qd.  a  bushel  than  I  bargained  for/' 
is  actionable,  without  proof  of  special  damaged  So,  to 
say  of  a  tradesman,  **  He  lives  by  swindling  and  robbing  the 
public,"  is  actionable,  though  the  transaction  alluded  to  may 
amoimt  onlj  to  a  fraud  ^.  So  to  say  of  an  innkeeper,  "  He 
is  a  bankrupt,  he  will  be  in  tUe  gasette  in  a  twelvemonth, 
be  is  a  pauper,"  has  been  held  to  be  actionable,  though  at  the 
ttme  he  was  not  liable  to  the  bankrupt  laws*.  So  to  say  of 
a  stock-broker,  "  He  is  a  lame  duck ;" '  of  a  pawnbroker, 
'*  He  is  a  broken  fellow ;"  s  to  a  milliner,  '*  You  are  not 
worth  a  forthing  ;"  >»  of  a  husbandman,  <*  He  owes  more  than  he 
is  worth ;"  *  of  a  trader,  **  He  hath  nothing  but  rotten  goods 
in  bis  shop ;"  ^  of  a  midwife,  **  Many  have  perished  for  her 
want  of  skill ;"  *  is  actionable. 


SECTION  III. 

SPECIAL  DAHAOB. 

Words  not  actionable  in  themselves  may  become  so  by  reason  The  words 

•r^  •  V  must  be  de« 

of  special  damage  resulting  from  them.    But  to  sustain  such  famatory, 

action,  die  words  must  be  defamatory  in  their  nature,  and  the  "J^®^^ 

special  damage  must  be  the  fair  and  natural  result  of  them*  mage  must 

Thus,  where  the  defendant  said  of  the  plaintiff,  a  shopwoman,  Jl^^^^^m 

"  She  secreted  Is.  6d.  under  the  till,"  stating  "  these  are  not  times  them. 

to  be  robbed ;"  and  th^  special  damage  alleged  was,  that  by 


*  Jenkins    v.   Smith,    Cro.  Jac  Ohidwin,  6  B.  &  C.  180. 

586.  '  Morris  r.  Langdale,  2  B.  &  P. 

^  Taylor  v.  Starkey,  Cro.  Car.  284. 

193.  ■  Holt,  662. 

*  Thomas  v.   Jacksoo,    3  Bing.  ^  I  Stark.  140. 

1(^  1  Dobson  V.  Thorstone,  3  Mod. 

^  SmiUi  V.  Carey,  3  Camp.  461.  1 12. 

*  Whittaker  i.  Bradley,  7  D.  &  "^  1  Stark.  Sland.  141. 

R.  64a.    S.  C.  mm  Whittiiigton  r.  '  Flower's  Case,  Cro.  Car.  21 1. 
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The  da- 
mage miist 
be  wholly 
attribat- 
aUe  to  the 
words. 


Loss  of 
marriage. 


leaflOQ  of  the  words,  one  &  refused  to  take  die  phuatiff  into 
his  service ;  after  verdict  for  the  plaintiff  judgment  was  ar- 
rested, because  the  words  were  not  in  their  nature  defionatory 
or  injurious  to  the  plaintiff  (it  not  appearing  whose  money  it 
was)  \  Soy  where  the  special  damage  alleged  was,  the  refiisal 
of  another  person  to  employ  the  plaintifl^  and  it  appeared  that 
the  refusal  was  founded  partly  on  the  defendant's  words  and 
partly  on  another  drcumsta$u:e  ;  it  waa  held  dint  the  aetkn  wis 
not  maintainable,  since  the  damage  must  be  nhaUy  attributable 
to  the  words  ^.  So,  where  the  defendant  asserted  that  die 
plaintiff  cut  his  master's  cordage,  and  the  damagc^lleged  was 
that  in  consequence  of  these  words  iSbe  master  dischaiged  dx 
plaintiff;  held,  not  sufficient;  for  the  alleged  damage  was  aot 
the  natural  consequence  of  the  words ;  it  waa  a  mere  wioogM 
act  of  the  master,  lor  which  the  defendant  waa  no  more  aaswff* 
able  than  if,  in  contequmiee  of  the  words,  other  peraoos  bad 
thrown  the  plaintiff  into  a  horse-pood  by  way  of  pnnidmwt*. 
So  where  the  defendant  libelled  a  theatrical  performer,  in  oob* 
sequence  of  which  she  refused  to  sing ;  it  waa  held,  tlist  tbe 
proprietor  of  the  theatre  could  not  maintain  an  action  fix  the 
damage  resulting  to  him  from  her  refusal  to  attend;  fbrdte 
injury  was  too  remote,  and  her  refusal  to  sing  might  have  pro- 
ceeded from  caprice  or  indolence  ^. 

But  it  is  not  necessary  that  the  person  whose  act  constitotM 
the  special  damage  should  have  believed  the  defamatory  cbrge, 
provided  that  he  acted  in  consequence  of  die  words  having  been 
spoken  *. 

Loss  of  marriage  is  a  sufficient  damage  to  8U|^rt  tUs  acciMi» 
hot  the  plaintiff  must  allege  and  prove  that  a  marriage  «idi 
some  specific  person  was  in  contemplation,  and  was  prerenied 
by  the  speaking  of  the  words  '.  So  is  the  loss  of  partirahr 
customers  by  a  tradesman  s.  So,  to  be  deprived  of  substaotiil 
benefit  arising  from  Ae  hoepkality  of  friends^  is  a  sofioeot 


*  Kelly  V.  Partington,    0  B.  & 
Ad.  645.    3N.  &M.  n7- 

^  Vicars  v.  Wiloodts,  8  Bast,  1. 

•  Id, 

'  Ashley  v.  Harrison,  1  £sp.  48. 
Peake,  194.  See  Morris  r.  Long- 
dale,  2r  B.  &  P.  284. 


'  Kniglit  ei  OMs,  9  Ner.  &)!• 
487.     1  Adol.  &  EDia,  43. 

'  Duvls  V.  esrdfaier,  4  Coi  1€.  I 
RolL  36. 

«  B,  N.  P.  7.  rak  »  '•"^ 
2  C.  &  P.  901. 
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damage  K  So,  where  io  oontequence  of  a  charge  of  inconii* 
oeoce,  the  plaintiff  waf  prevented  from  preaching  and  receiving 
ToloDtary  donations  from  his  congregation ;  it  was  held  to  be 
a  sufficient  special  damage  to  support  an  action  \ 

Where  the  plaintiff  alleged  special  damage  from  the  words 
spcken  by  the  defendant ;  it  was  held,  not  to  be  supported  by 
proof  that  the  defendant  had  spoken  the  words  to  J3.,  and  that 
the  damage  ensued  in  consequence  of  B.'s  repeating  them  as  the 
words  of  the  defendant  ^ 


SECTION  IV. 

BLANDXa  or   TITLX. 

WoEBS  tending  to  the  disinherison  of  a  party,  or  to  impeach  his  Wol^d• 

tide  to  land,  are  actionable.  As  where  the  defendant  said  to  the  ^i^^^ 

plaintiff^  who  was  heir  apparent  to  his  father  and  uncle,  "  Thou  ^foa. 

art  a  bastard  ;"  it  was  held  to  be  actionable,  since  by  reason  of 

the  words  the  plaintiff  might  be  in  disgrace  with  his  father 

and  uncle,  and  they  conceiving  a  jealousy  of  him  touching 

the  same   might  possibly  disinherit  him  ;   and  the  law  gives 

an  action  for  a  possibility  of  damage  ^.     But  no  action  lies  for  Slander  of 

words  affecting  the  present  tide  of  a  plaintiff  to  an  estate,  with-  y^  attended 

out  shewing  some  special  damage  resulting  from  them,  as  that  ^^^  "P^ 

be  was  prevented  from  selling  or  making  an  advantageous  dis-  to  be 


position  of  it '.  If  the  defendant  having  probable  cause,  bond  ^o°*l^ 
jCde  spoke  the  words,  claiming  title  in  himself,  no  action  will 
lie  ^  So,  the  attorney  of  a  party  claiming  title  is  not  liable  to 
this  action,  if  he  bond  jide^  though  without  authority,  makes 
such  objections  to  the  vendor's  title  as  his  principal  would  have 
been  authorized  in  making  ff.  But  where  the  plaintiff^  having 
advertised  for  sale  a  bond  executed  to  him  by  the  defendant  as 

*  Moore  v.   Heigber,  1  Taont.  Car.  409.     Tuner  r.  Stirling,  2 

39L  Vena.  36. 

^  Hartley  «u  Herring,  8  T.  B.  *  Snede  v.  Badfe7»  3  Bolatr.  M 

130.  I  Vin.  Ab.  6fi6.    Oerrsfd  v.  Diok- 

«  Ward  V.  Weeka,  7  Bisg.  211.  enaon,  €ro.Slis.  196. 

4  M«  &  P.  796.    And  set  Author.  <  Snitb   e.  Spoonsr,   a  Tauat. 

/ard   V.  Eranfy  6  Bing.  4(M.    4  M.  %m. 

&P.  163.  '  WaMea  V*  Reynolds,  11*4  ll»l. 

'  Humphreys  r.  StimfliU,   Cto. 
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a  surety,  the  payment  of  which  had  been  resisted  in  a  long 
coarse  of  litigation,  in  which  the  validity  of  the  bond  had  been 
disputed ;  the  defendant,  pending  a  suit  in  error,  published 
among  the  persons  assembled  to  bid  for  the  bond  at  an  auction, 
a  statement  of  all  the  circumstances  under  which  the  bond  was 
given,  and  alluding  to  the  plaintiff,  concluded,  **  His  object  is 
either  to  extract  money  from  the  pocket  of  an  unwary  pur- 
chaser, or  what  is  more  likely  by  this  threat  of  publication,  to 
extort  money  from  me  ;"  held,  that  this  exceeded  the  latitude 
allowed  for  privileged  communications,  or  observations  on  titles 
by  a  party  interested,  and  that  it  was  a  libel,  although  no  express 
malice  was  proved  *. 

It  is  a  good  answer  to  an  action  for  slander  of  title,  that  the 
defendant  acted  bond  fide  in  the  communication  which  he  made, 
believing  it  to  be  true  ^. 


SECTION  V. 


LIBEL. 


Definition 
ofaUbeL 


The  preceding  pages  have  been  devoted  to  the  consideratioo  of 
oral  slander,  or  defamatory  words  actionable  without  special 
damage ;  it  is  now  proposed  to  treat  of  a  *'  libeL"  Though  in  ordi- 
nary acceptation  a  libel  is  not  comprised  in  the  term  "  slander," 
yet,  in  legal  understanding,  the  latter  term  embraces  written  as 
well  as  oral  de&mation  ;  and  as  actions  for  libels  are  governed 
by  the  same  principle  as  actions  for  words,  it  is  deemed  expe- 
dient to  consider  them  under  the  same  head. 

A  libel  is  a  malicious  defamation  expressed  in  printing  or 
writing,  or  by  pictures  or  other  signs,  tending  to  injure  the  cha- 
racter of  an  individual,  or  to  diminish  his  reputation  ^  <'  If  any 


*  Robertson  r.M'Doagall,  4  Bing. 
670.    IM.  &P.  692. 

^  Pitt  V.  Donavan,  1  M.  &  S.  639. 

'  Bac.  Ab.  Tit.  Libel,  3  Bl.  Com. 
125.  Hawk.  P.  G.  Libel.  A  jus- 
tice  of  peace  out  of  sessions,  before 
information  filed,  or  indictment 
found,  has  jurisdiction,  in  the  first 


instance,  to  issue  his  warrant  to  ap- 
prehend  a  party  cfaajqged  on  oath 
with  publishing  a  Ubel,  and  raquire 
him  to  find  bail ;  and,  in  default  of 
sureties,  to  commit  him  to  prison 
to  abide  his  trial  Butt  r.  Conant 
(Knt.),  4  Moore,  195.  1  B.  &  B. 
546.     1  Oow.  84. 
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man  deliberately  or  maliciously  publish  anything  ih  writing 
cooceming  another  which  renders  him  ridiculous,  or  tends  to 
hinder  mankind  from  associating  or  having  intercourse  with 
him,  an  action  will  lie  against  such  publisher.*'*  It  follows, 
^erefore,  that  an  action  may  be  maintained  for  defamatory 
words  published  in  writing  or  print,  which  would  not  have 
been  actionable  if  merely  spoken.  Thus  we  have  seen 
that  to  caU  a  man  generally  '*  a  swindler,"  is  not  actionable  K 
Yet  it  has  been  held,  tliat  if  published  in  print  it  is  action- 
aUe^  So,  to  publish  of  a  man  in  writing,  that  he  was  ''  an 
itchy  old  toad,  and  stunk  of  brimstone,*'  has  been  held  to  be 
actionable  ^.  So,  that  he  was  *<  a  villain,"  *  though,  if  spoken 
merely,  an  action  would  not  lie.  The  grounds  of  the  distinction 
between  written  and  oral  slander  are,  that  the  former  is  pre- 
sumed to  have  been  effected  with  coolness  and  deliberation 
and  to  be  more  permanent,  and  propagate  wider  than  words, 
which  are  frequently  the  effect  of  a  sudden  gust  of  passion,  and 
may  soon  be  buried  in  oblivion  '. 

Where  the  defendant  posted  up  in  a  public  room  the  follow- 
ing notice :  "  The  Rev.  John  Robinson  and  Mr.  James  Robin- 
son, inhabitants  of  this  town,  not  being  persons  that  the  pro- 
prietors and  annual  subscribers  think  it  proper  to  associate  with, 
are  excluded  this  room ;"  it  was  held  not  to  be  actionable  ;  for 
the  publication  merely  asserted  the  opinions  of  the  defendants, 
that  the  plaintiff  was  not  a  proper  person  to  be  associated  with 
them,  not  that  he  was  an  improper  person  for  general  society  8. 

A  person  who  pursues  an  Olegal  avocation,  such  as  a  public 


'  Per  WUmoi^  C.  J.,  in  ViUen 
^  Moiuley,  2  Wils.  403.  Tuam 
(Archbishop  of)  o.  Robeson,  6  Bing. 
409.  llioriey  v.  the  Earl  of  Kerry, 
4  Taunt.  355.  *'  Scandalous  matter 
is  not  necessary  to  make  a  libel,  it 
u  enough  if  the  defendant  induce 
an  ill  opinion  to  be  had  of  the  plain- 
tiff, or  make  him  contemptible  and 
ridicoloas.**  Per  Holty  C.  J.,  in 
Cn^  V.  Uilney,  3  Salk.  22&  And 
see  verba  Lord  Hardwieke^  C.  J.,  in 
Bradley  r.  Methwyn,  S.  N.  P.  1040. 
^^An  action   is    maintainable    for 


slander,  either  written  or  printed, 
provided  the  tendency  of  it  be  to 
bring  a  man  into  hatred,  contempt, 
or  ridicule.**  Per  BaUey^  J.,  in 
Macgregor  v,  Thwaites,  3  B.  &  C. 
33. 

i>  AiUe^  1352. 

°  J 'Anson  v.  Stuart,  1  T.  R.  748. 

'  Villers  v.  Mousley,  2  Wils. 
403. 

'  Bell  o.  Stone,  1  B.  &  P.  331. 

'  4BacAb.449.  6/d.203.  Rex 
V.  Beare,  1  Lord  Raym.  414. 

■  Robinson  o.  Jermyn,  1  Price,  11. 


IS6^  SlrAHOfill.  [CBAP.  XXI. 

room  for  pugilistic  exhibitions,  eannot  maintain  an  actioii  for  8 
libel  regarding  his  conduct  in  such  avocation  *.  So,  an  aetioo  for 
a  libel  does  not  lie  for  anything  written  against  a  party,  toadn 
faig  his  conduct  in  an  illegal  transaction ;  but  for  miseoDdoct 
imputed  to  him  in  any  matter  independent  of  the  illegal  tnin- 
action^  though  arising  out  of  it,  an  action  lies  \  But  it  is 
actionable  to  publish  of  a  man  that  he  has  been  gviltj  of 
gross  misconduct  and  insulted  females  in  a  barefkced  msn- 
ner  «.  So,  to  publish  of  a  Protestant  bishop  that  be  attempted 
to  convert  Catholic  priests  by  offers  of  money  and  prefer- 
ment (^. 

Suspending  a  lamp  or  exhibiting  an  inscription  opposite  to 
the  plaintiff's  house  insinuating  that  it  was  a  house  of  ill  feoe. 
is  a  libel  for  which  an  action  will  lie  *• 


SECTION  VI. 

SCAHDALUM   MAOKATUH. 


Defamatory  words  spoken  of  a  peer,  a  judge,  or  other  great 
officer  of  the  state,  are  termed  scandalum  magnatum. 

By  Stat.  %  R.  11.  c  5,  "  none  shall  devise  or  speak  fiJie 
news,  lies,  or  other  such  false  things  of  the  prelates,  dokcs, 
earls,  barons,  and  other  nobles  and  great  men  of  the  realm,  lad 
of  the  chancellor,  treaisurer,  clerk  of  the  privy  seal,  steward  oT 
the  king's  house,  justices  of  the  one  bench  or  the  other,  aod 
other  great  officers  of  the  realm,  and  he  that  'doth  shall  iocor 
the  pain  of  the  stat.  Westm.  1.  c.  34^"  which  is,  **  that  he  ihtH 
be  taken  and  kept  in  prison  until  he  hath  brought  him  into  coort 
which  was  the  first  author  of  the  tale ;"  and  by  12  Ric.  U. 
c.  11,  **  if  such  person  cannot  find  him  by  whom  die  speedi  k 
moved,  he  may  be  punished  by  the  advice  of  the  council." 

Though  a  remedy  by  action  is  not  expressly  given  by  tk» 


*  Hunt  v.  Bell,  7  Moore,  818.  178. 

IBing.  1.  <  TnanfAKMNahepflOf^lfl^ 

^  Yriiand  «.   CleaM&t,  3  Bbg.  am,  5  Bing.  I7. 

433.  •  JeffiBriee  •.  DmieoBite,  f  Onr 

*  CteDMnt  «.  Chivii,  9  &  ft  C.  3l    Sftik  ai  MsMy,  8  8laik.  m 
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italules,  yet  npan  the  principle  tbat  whenerer  a  party  la  pre- 
judiced by  an  act  wbich  ia  prohibited  by  the  statute,  he  is  en- 
titled to  damages*  it  has  been  held,  that  an  action  on  the  case 
lies  as  well  on  behalf  of  the  crown,  to  inflict  the  punishment  of 
ifflpruonment  upon  the  slanderer,  as  on  behalf  of  the  party  ag- 
grieved fto  recover  damages*.  Many  words  which  are  not 
actionable  when  spoken  of  a  private  individual  are  actionable 
when  spoken  of  persons  of  high  rank  ;  thus,  the  following  words 
qwken  oi  a  peer  have  been  held  to  be  actionable :  "  He  is  an 
UBwarthy  man  and  acta  against  law  and  reason/'  **  **  There  is 
DO  more  value  in  him  than  a  dog.''^*  ''He  has  no  more  con- 
science than  a  dog."  ^    **  He  is  an  (^presaor."  • 
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I'-^Of  prwUegtd  cammvnicatums  m  general.']  Wb  have 
seen  that  malioe  is  an  essential  ingredient  in  oral  or  written 
•lander;  it  ia  observable,  however,  that  when  defiunatory 
coomranicationa  are  published  of  another,  the  natural  ten- 
dency of  which  is  to  de&me  and  injure  him,  the  law  will  infer 
that  the  defendant  had  acted  maliciously,  unless  it  appears  that 
the  communications  were  made  on  an  occasion,  and  under  cir- 
cumstaocea,  which  the  law  regarda  as  privileged.  Whenever  Whatcom. 
the  author  of  the  alleged  slander  acted  in  the  hondjide  discharge  ^j^Qg 


of  any  public  or  private  duty,  whether  legal  or  moral,  or  in  the  priyil^ged. 
proiecntion  of  his  own  rights  or  interests,  an  action  cannot 
be  maintained  against  him  without  proof  of  malice  in  fact ; 
"every  wilful  unauthorized  publication,"  said  Parke^  B.,  'Mnju- 
noua  to  the  character  of  another,  is  a  libel ;  but  where  the 
writer  is  acting  on  any  duty^  legal  or  moral,  towards  the  person 

*  3  Intt.  118.    Kirl.  26.  Crom.  Jur.    1  Stark.  Sland.  182. 

^  Lord  Townsend  v.  Dr.  Hugfaei,  '  The    Doke  of    Buckingham's 

2  Mod.  laa  caie,  RoU.  1269. 

'  Marquis  of  Dordiester^s  caa^  *  The  Earl  of  Leioetter*k  case. 
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to  whom  he  writes,  or  where  he  has,  by  his  situatioa,  to  protect 
the  interests  of  that  person,  that  which  he  writes  under  sudi 
circumstances  is  a  privileged  communication,  and  no  actioo  will 
lie  for  what  is  thus  written,  unless  the  writer  b^  actuated  bj 
malice."  ^     A  privileged  communication  means  nothing  more 
than,  that  the  occasion  of  making  it  rebuts  the  primd  fade  in- 
ference of  malice  arising  from  the  publication  of  matter  {irejii- 
dicial  to  the  character  of  the  plaintiff,  and  throws  upon  him  the 
onus  of  proving  malice  in  fact,  but  not  of  proving  it  by  extriosk 
evidence  only  ;  he  has  still  a  right  to  require  that  the  alleged 
libel  itself  shall  be  submitted  to  the  jury,  that  they  may  judge 
whether  there  is  any  evidence  of  malice  on  the  &oe  of  it^. 
Instances         The  followinir  are  instances  of  communications  which  hare 
leged  com-    ^^n  held  to  be  privileged  and  not  actionable  without  proof  of 
mimics-       malice  : — Words  spoken  in  confidence  and  friendship,  as  a  cau- 
tion ;  of  a  tradesman,  that  he  would  soon  be  a  bankrupt  ^   A 
letter  written  confidently  to  persons  who  employed  J.  as  tbeff 
solicitor,  conveying  charges  injurious  to  his  professional  cha- 
racter in  the  management  of  certain  concerns,  which  they  had 
intrusted  to  him,  and  in  which  B.,  the  writer  of  the  letter,  wai 
likewise  interested  ^.     Communications  made  to  a  member  o( 
a  dissenting  congregation,  respecting  an  individual  about  to 
be  appointed  a  minister  of  that  congregation^.     CommaBh 
cations  made  by  a  landlord  to  a  tenant  respecting  the  character 
of  the  inmates  of  the  house  occupied  by  the  tenant'.    A  letter 
written  by  a  private  individual  to  a  public  officer  complainiBg  of 
the  misconduct  of  a  person  under  him '.     A  letter  written  to 
the  secretary  of  the  general  post  office  complaining  of  ims- 
conduct  in  a  postmaster,  as  a  bond  fde  complaint  >*•    A  letter 
written  by  a  tenant  to  his  landlord,  (in  consequence  of  a  retpeit 
by  the  landlord  to  be  informed  respecting  liis  game,)  stating  thai 


*  Per  Parke^  B.,  in  Cockayne  v,  267* 

Hodgkisson,  6  a  &  P.  543.  «  Bbckboni  v.Blackbam,4Biiif 

»  Wright  V.  Woodgate,  2  C.  M.  395.     1  M.  &  P.  S3. 

&  R.  573.      1  Tyr.  &  G.  IS.     I  '  Knight  v.  Oibbi^  1  Ad.  &  E^ 

Gale,  333.  43. 

.    «  Herrer  r.  I>owaon,  B.  N.  P.  8.  *  Blake  e.  Pilfiild,  1  II.  &  R«>^ 

See  Cleaver  r.  Sarraude,  cited  in  I  198. 

Camp.  26&  *>  Woodward  •.  Lander,  €  C  ^ 

^  M'Dongall  v.  Claridge,  1  Camp.  P.  548. 
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his  gamekeeper  sold  game  \  So,  mformation  given  by  the  Ser- 
jeant of  a  volunteer  corps  to  the  committee  of  management,  that 
the  plaintiff  was  an  improper  person  to  remain  a  member  of 
their  corps  ^.  The  memorial  of  a  tradesman  addressed  to  the 
secretary  at  war,  complaining  of  the  conduct  of  a  half-pay  of- 
ficer in  the  army,  for  not  having  paid  a  debt  due  to  him,  and 
stating  the  facts  of  his  case  fairly  and  honestly,  according  to  his 
opinion  and  understanding  of  such  facts,  is  a  privileged  com- 
mnnicadon^ 

But  a  letter  written  by  an  opposing  creditor  to  a  commis- 
sioner  of  the  Insolvent  Debtors'  Court  previously  to  the  hearing 
of  the  insolvent's  case,  is  not  a  privileged  communication  ^  ;  nor 
is  a  letter  written  by  a  navy  officer  to  Lloyd's  coffee-house  about 
the  conduct  of  the  captain  of  a  transport  ship  of  which  the 
officer  was  superintendent ;  for  he  has  no  right  to  make  com- 
nmnications  upon  subjects  with  which  he  becomes  acquainted  in 
his  professional  capacity,  except  to  the  government  *.  Where  a 
person  originated  false  reports  prejudical  to  a  tradesman,  and 
00  being  called  upon  to  examine  into  the  grounds  of  such  re- 
ports, repeated  them,  it  was  held  not  to  be  a  privileged  com* 
muDtcation'. 

Where  the  defendant,  having  some  cause  for  suspicion,  went 
to  plaintiff's  relations,  and  chared  him  with  theft,  it  appear- 
ing, however,  that  his  object  in  making  the  communication  was 
rather  to  compromise  the  felony  than  to  promote  inquiry,  or  to 
enable  the  relations  to  redeem  the  plaintiff's  character ;  it  was 
held  not  to  be  a  privileged  communication  '• 

So  where  a  letter  to  the  manager  of  a  property  in  Scotland, 
in  which  the  plaintiff  and  defendant  were  jointly  interested,  re- 
lated principally  to  the  property,  and  the  plaintiff's  conduct  re^ 
specting  it,  but  it  also  contained  a  passage  reflecting  on  his 


*  Coclai7na«.Hod^iMon,  A  C.  &  626. 

P.  543.  *  Harwood  o.  Oreen,  Id.  141. 

^  BariMod  «.  Hookham,  6   Esp.  ^  Smith  v.  Mathewt,  1  M.  &  Rob. 

109.  151. 

*  Fkmnan  v.  It«s,  1  D.  &  R.  ■  Hooper  v.   Tnisoott,  2  Bing. 


852.    6B.&A.642.  N.  C.  467- 

*  Gould   o.   Hulme,  3  &  &   P. 

TOl.  U.  V  V 
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eondiict  10  his  modier  and  aunt;  held*  thai  the  latter  part  codd 
not  be  prhrOeged  aa  a  confidential  comnmnication  *• 

Any  thing  published  hcmdjide  with  a  view  of  inTCStigatini  a 
fiict  in  which  the  party  publishing  it  is  interested  ii  ako  pci- 
▼ileged,  howerer  injurioua  the  matter  published  may  be  to 
another  peraon.  As  where  the  defendant,  at  the  instsDce  d 
die  plaintiff's  wife,  published  an  adTerdsementy  imputii^  t 
diarge  of  bigamy  to  the  plaintiff;  Lord  EUenbormigkf  C  J., 
held,  that  aa  it  was  published  at  the  instance  of  the  wife,  widi 
a  view  of  discoTering  whether  the  plaintiff  had  another  wife 
living  at  the  time  he  married  her,  that  being  a  iaet  in  wiiid 
she  was  interested,  the  publication  waa  justifiable,  howerer  id- 
jnrioos  it  might  be  to  the  plaintiff  \ 

But  if  the  object  could  be  obtained  by  means  less  injiinooi. 
or  if  the  publication  be  more  extensive  than  is  necessaiy  for 
the  purpose  of  obtaining  the  desired  information,  it  will  be  ac- 
tionable ^ 


Anything 
wndbonA 
JSdtm 
gJTings 


ofster- 

▼ant,  is 
privikged. 


%.^^CkttraeUrs  of  tmaadt^  Questions  respecting  pnTikgd 
communications  jnincipally  arise  in  actiona  brought  by  ler- 
vants  against  their  former  masters,  for  giving  them  an  onfaTOor- 
able  character.  The  general  rule  is,  that  **  any  thing  uid  or 
written  by  a  master  when  he  ffives  the  character  of  a  aeiraaL 
is  a  privil^^  communication ;  and  to  support  an  action  for  tar 
communication  made  by  a  master  on  such  occasion,  the  pUiaii* 
must  prove  that  it  was  maikcimu^^  ^  But  if  the  oommtmkativa 
be  not  made  UmA  jEde,  it  does  not  fidl  within  the  prottctk« 
whidi  the  law  extends  to  privileged  communications*.   **l^. 


•  Wsnen  «.  Waufwn,  4  Tyr. 
890.    1  a  M.  &  R.  15a 

b  Delany  o.  Jones,  4  Esp.  191. 

*  Brown   «.   Croome,   2    Stuk. 

S97. 

'  Edmonson  v.  Stephenson,  B. 
N.  P.  &  Westhentone  «.  Haw. 
Uns,  1  T.  R.  lia  P«r  Lord 
JVonf^Mtf,  4  Boir.  8486.  '"Hie 
rale  laid  down  hy  Lord  Mmik^tUL, 
in  Edmonson  o.  StqihaasBn,  hM 
been  followed  erer  since.    It  is,  that 


In  an  action  for  defematisa  is| 
a  character  of  a  serrant,  tW 
of  it  must  be  malice,  wliicb 
implied  from  the  occaaoa  d 
ing,  but  shonld  be  directly  pn^< 
Ftr  Parkt^  J.,  in  Child  a. 
9B.&C.  406,  poai:  1968. 
KeUy  0.  Partiagtoo*  pmL  13ft. 
"  Per  Bti^ieg^  J.,  la  8  E 
B84»ti0«.    P^Lotd 
C.  J.,  in  Hodgson  a.  tariso, 
ikA.  340. 
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questionablyt"  said  Lord  AlvanUy^  **  the  master  who  has  given  a 
bad  character  of  a  servant  to  persons  enquiring  after  his  charac*^ 
ter,  is  not  bound  to  substantiate  by  proof  what  he  has  said ;  but 
it  is  equally  dear  that  the  servant  may,  if  he  can,  prove  the 
character  to  he  faUe^  and  the  question  between  the  master  and 
servant  will  always  in  such  case  be,  whether  what  the  former  has 
spoken  concerning  the  latter  be  malicious  and  defamatory."  * 

'*  Upon  the  question,"  said  Littledalef  J.,  **  whether  the  master  When  a 
who  has  written  a  libel  in  giving  the  character  of  a  servant  has  ^^[een 
acted  bond  ide  or  not,  it  may  make  a  very  material  difference,  ^  g>^«  * 
whether  he  volunteered  to  give  the  character,  or  had  been  called 
upon  to  do  BO.  At  all  events,  when  he  volunteers  to  give  a  dia- 
meter, stronger  evidence  will  be  required  that  he  acted  hondjidet 
than  where  he  has  given  a  character  after  being  required  to  do 
so."  ^  But  in  the  same  case,  Bayley^  J.,  said,  **  that  a  master  may 
(when  he  thinks  that  another  is  about  to  take  into  his  service 
one  whom  he  knows  ought  not  to  be  taken)  set  himself  in  mo- 
tion, and  do  some  act  to  induce  that  other  to  seek  information 
from  him,  and  put  questions  to  hin%  The  answers  to  such 
questions,  given  hondfide^  with  the  intention  of  communicating 
such  facts  as  the  party  ought  to  know,  wUl,  although  they  con- 
tain slanderous  matter,  come  within  the  scope  of  privileged 
eommunications.  But  in  such  a  case,  it  will  be  a  question  for 
the  jury  whether  the  defendant  has  acted  Inmd  fide^  intending 
honestly  to  discharge  a  duty,  or  whether  he  has  acted  mali- 
ciously, intending  to  do  an  injury  to  the  servant."  In  the  case 
which  gave  rise  to  the  preceding  observations,  the  defendant 
wrote  a  letter  to  B.,  who  was  about  to  engage  the  servant,  in- 
forming him  that  he,  the  defendant,  had  discharged  such  ser* 
vant  for  misconduct;  B.  in  answer  desired  further  in- 
formation, upon  which  the  defendant  wrote  a  second  letter, 
■fating  the  grounds  upon  which  he  discharged  the  servant ;  in 
an  action  by  the  servant  for  a  libel  contained  in  the  second 
letter;  the  court  held,  that  assumbg  that  letter  to  be  a  pri- 
vileged  communication,  yet,  as  the  defendant  had  invited  the 


*.P«r  Lord  Aivtmi^,  C  J.,  in         ^  Per  MAUkdate,  J.,  in  8  B.  &  C. 
Rog«n  «.  Sir  Oervaie  CUfton,  3  B^     686. 
ft  P.  687.  ^ 

u  U  f 
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enquiry,  it  was  properly  left  to  the  jury  to  consider,  whether  it 
WAS  written  by  the  defendant,  bond  fde^  or  with  an  intention  to 
injure  the  servant,  and  the  jury  found  a  verdict  for  the  phtia- 
tiff  ^  But  where  the  defendant,  in  answer  to  enquiries  respect- 
ing the  character  of  the  plaintiff,  who  had  been  bis  serrant, 
wrote  a  letter  imputing  misconduct  to  her  whilst  in  his  service, 
and  after  she  lejl  it ;  and  also  made  similar  parol  statements  to 
two  other  persons  who  had  recommended  such  servant ;  it  was 
held,  that  the  letter  was  a  privileged  communication,  and  that 
the  parol  statements  did  not  imply  malice,  and  that  the  plaintiff 
was  properly  nonsuited  ^. 

Where  the  defendant,  on  being  asked  respecting  the  character 
of  his  servant,  charged  her  with  theft ;  a  friend  of  hers  after- 
wards proposed  to  enquire  into  the  grounds' of  the  charge,  but 
the  defendant  refused  to  give  satis&ctory  information  on  the 
subject ;  upon  which  the  friend  remonstrated,  saying  that  **  if 
she  (the  servant)  had  not  friends,  she  might  have  gone  iipos 
the  town ; "  and  the  defendant  said,  speaking  of  himself  and  his 
wife,  "  what  is  that  to  u^"  held,  that  this  conduct  was  evidence 
(though  slight)  to  go  to  the  jury,  that  the  communication  was 
made  maliciously.  "  When  it  is  clear,"  said  Lord  Dennum^  C  J^ 
*'  that  the  words  complained  of  are  nothing  more  than  a  com- 
munication from  one  master  to  another,  informing  him  of  the 
character  of  a  servant,  the  case  certainly  ought  not  to  go  to 
the  jury  ;  but  where  there  are  other  circumstances  from  which 
malice  may  be  inferred,  the  question  is  for  them  to  decide.**  * 
General  The  fair  inference  from  the  authorities  is,  that  if  the  conduct 

the  autibor.  ^^  ^^®  defendant  entirely  consists  of  an  answer  to  an  enquiry, 
ities.  the  absence  of  malice  will  be  presumed,  and  the  plaintiff  will 

be  nonsuited,  unless  he  produces  evidence  of  malice ;  bat  if  a 
master  unasked,  officiously  gives  a  bad  character  of  a  servant,  or 
if  his  answer  to  an  enquiry  is  attended  with  other  circumstances 
from  which  malice  may  be  inferred,  it  will  be  a  question  for  the 
jury  whether  he  acted  bond  fide^  or  was  actuated  by  malice  ^. 


'  Pattison   t>.  Jones,  8  B.  &  C.  700. 

67a  ^  Rogers  0.   Clifton^  Putiwm   r 

^  Child   r.   Affledi,   0  B.  &  C.  Jones,    Child  v.   Affleck,  Kcflr  «. 

403.  Partington,  niprs. 

*  Kelly  V.  Partington,  4  B.  &  Ad. 
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Proof  of  the  falsehood  of  the  communication  is  evidence  of 
malice,  but,  it  is  not  necessary  for  the  maintenance  of  this  ac- 
tion, though  formerly  it  was  considered  otherwise  K 

Where  the  plaintiff,  knowing  the  character  which  the  master 
would  give,  procured  a  character  from  him  with  a  view  of 
founding  an  action  upon  it ;  it  was  held  that  he  could  not  re- 
coTcr  *. 

i, — Wordt  Hted  m  legal  or  judicial  proceedings,']   Words  used  Words 
io  the  course  of  a  legal  or  judicial  proceeding,  however  hard  judicial 
they  may  bear  upon  the  party  of  whom  they  are  used,  are  pro-  pw»eediDgs 
tected  by  the  occasion,  and  cannot  form  the  foundation  of  an  leged. 
action  for  slandar  without   proof  of  express  malice,  as  by 
shewing  that  the  defendant  knew  at  the  time  that  the  charge 
was  false ;  for  it  would  be  a  matter  of  public  inconvenience,  and 
operate   to  deter  persons  from  preferring    their   complaints 
against  ofienders,  if  words  spoken  in  the  course  of  their  giving 
charge  of  them,  or  preferring  their  complaint,  should  be  deemed 
aaionable  ^.     Thus,  an  action  will  not  lie  for  words  spoken  on 
giving  a  party  in  charge  to  a  constable,  or  in  preferring  a  com- 
plaint to  a  magistrate  ^.     Nor  where  a  man,  upon  reasonable 
grounds   of    suspicion^    charges  an   innocent    person   with  a 
theft  *.     Nor  if  a  servant  summon  his  master  before  a  court 
of  conscience  for  wages,  and  the  latter,  in  his  necessary  defence, 
Qtter  words  imputing  felony  to  the  former  ^     Nor  for  words 
spoken  in  a  court  of  justice  in  a  man's  own  defence  against  a 
charge  therein  preferred  against  him  ?. 
Where  a  court  martial,  after  stating  in  their  sentence  the  ac- 


*  In  Weatbentone  v.  Hawkins, 
IT.  R.  112,  BttUer,  J.,  said  that 
it  waa  incambent  on  the  plaintiff  to 
prore  that  the  charge  waa  malieioiu 
as  well  iM  false- 

^  King  V.  Waring,  6  Eep.  14. 

*  Per  Lord  Eldcn^  C.  J.,  in  John- 
Nm  r.  Evana,  3  £sp.  32. 

*  id.  But  where  A,  obtained  a 
»arnuit  to  search  the  house  of  3. 
for  gooda  suspected  to  be  stolen,  and 


in  accompanying  the  officer  to  exe- 
cute the  warrant,  told  him  that  27. 
had  robbed  him ;  held,  not  a  privi- 
leged communication.  Doncaster  v. 
HewBon,  2  M.  &  R.  176. 

*  Fowler  v.  Homer,  3  Camp.  294. 
And  see  Wood  v.  Brown,  1  Marsh. 
522.    6  Taunt.  169. 

'  Tfotmau  r.  Dunn,  4  Camp. 
211. 

'  Astley  v»  Younge,  3  Burr.  807. 
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qaitlal  of  an  offieer  against  whom  a  chaige  had  Wen  prnfetitd, 
salgoinecl  tliereto  a  declaratkn  of  their  ofiinioB  thai  the  dmge 
was  malicioiis  and  groundkas,  and  that  the  oindact  of  the  pio- 
secntOTt  in  lalsdy  calnnmiating  the  accused,  was  h%Uy  ia- 
jnriiMis  to  the  serrioe ;  it  was  held,  that  the  jwesident  ef  die 
eoartHnartial  was  not  liaUe  to  an  action  fctr  a  lihel  lor  havii^ 
delivered  audi  sentence  and  declaration  to  the  judge  advoeale^ 

On  the  same  principle,  whatever  is  said  by  a  barrister  or  ad- 
vocate in  fhe  eondnct  of  a  cause,  relevant  to  the  snbject  mat- 
ter, is  privileged,  and  not  actionable  ^.  So,  no  action  lies  fiir 
anything  mid  by  a  member  of  parliament  in  the  house ;  hot  the 
privilege  does  not  extend  beyond  the  walls  of  the  house;  and 
if  a  member  of  either  house  publishes  his  ^eeeh,  he  b  aa  Itshle 
aa  a  private  individual  to  be  prosecuted  for  any  libeUoos  mat- 
ter which  it  may  contain  *. 

It  is  established  by  numerous  authorities,  that  an  action  can- 
not be  mainfained  for  anything  said  or  otherwise  published, 
either  by  a  judge,  a  party,  or  a  witness,  in  the  dne  course  of  a 
judicial  proceeding,  whether  civQ  or  criminal  K 


4. — Criiieums  i^  Biermj  works.2  Cridcisnis  on  literary  pio- 
ductions  and  works  of  art  publicly  exhibited,  may  also  be 
ranked  in  the  class  of  privileged  oommnnicatioDs.  It  is  esta- 
blished by  a  variety  of  authorities,  that  a  foir  and  eaadid, 
though  erroneous  criticism  of  any  publicatioo,  however  poignaat 
it  may  be,  and  however  severely  it  may  reflect  upon  the  author, 
so  for  as  he  has  embodied  himself  with  his  work,  cannot  fonn 
the  foundation  of  an  action,  unless  it  appears  that  the  defendant, 
under  a  pretext  of  criticising  the  work,  induced  in  penoeal 
defomation  against  the  author,  unconnected  with  the  publica- 
tion *•     **  One  writer,**  said  Lord  EUenboroughp  C.  J^  **  in  ex- 


*  JckyD  CL  Sir  John  Moon,  9  N.     1  &  *  A.  SSS.    See  Hint  et  PSkc 
1LS41.    eEi^A.    AndMeWar-     4&&a47S. 


4mi  9.  Bsiley,  4  Taont.  «?•    Home         •  Rck  v.  hard  AbmgJoa,  1  Ei^ 
«.  Lof4  BcntfaMk,  1  MMra^  563.    S     SM.    R.  «.  Ciwry,  1  M.  lb  &  fl7» 


&&B.iae.  <  See  1  Scaik.  SbmL  Mil, 

«  Woo4  »  Ooiton,  St^as  468.         *  Gut  ».  Heed,  1  Oa^  SftL 


Brooke   »  Sir   Hnry  MontifSQe,     Malted  «u  Wekeby,  9  C  &  P.  W. 
Cm.  Jao.  Ml    Hodgaon  fu  SG■^let^     ThoeipeeB  e.  ShaGkaD,  M.  &  M. 
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posing  the  fiillies  aod  errors  of  another»  may  make  use  of  ridicule^ 
boweyer  poignant.  Ridicule  is  often  the  fittest  weapon  that  can  he 
employed  for  such  a  purpose.  If  the  reputation  or  pecuniary  in- 
terests of  the  person  ridiculed  sufier,  it  is  damnum  absque  injuri/U 
Where  is  the  liherty  of  the  press,  if  an  action  can  be  main- 
tained on  such  principles?  Liberty  of  criticism  must  be  allowed 
or  we  should  neither  have  purity  of  taste,  nor  of  morak.  We 
really  should  not  cramp  observations  upon  authors  and  their 
works ;  they  should  be  liable  to  criticism,  to  exposure,  and 
even  to  ridicule,  if  their  compositions  be  ridiculous.  Reflection 
upon  pertonal  character^  is  another  thing.  Shew  me  an  attack 
iqwn  the  moral  character  of  the  plaintiff,  or  an  attack  upon  his 
character,  unconnected  with  his  authorship,  and  I  shall  be  as 
ready  as  any  judge  who  ever  sat  here  to  protect  him ;  but  I 
eannot  hear  of  malice  on  account  of  turning  his  works  into 
ridiciile."* 


SECTION  VIII. 

raiVILEGBD  PUBLICATIONS. 


PAGE   I  PAOB 

I.  Pkrii«mentary  prooeedings.  |  B.  JxtdkUl  prooasdingt 1873 

1. — ParUamentary  proceedings, "]    Publications  duly  made  in  Pab]iG»- 
thc  ordinary  course  of  parliamentary  proceedings  are  privileged^  V^^  under 
and  therefore  not  actionable.    As  where  a  false  and  scandalous  ityofeitlier 
libel  was  contained  in  a  petition  which  the  defendant  caused  to  parliament, 
be  printed  and  delivered  to  members  of  a  .  committee  of  par-  *^  privi. 
liament,  appointed  by  the  House  of  Commons  to  hear  and  ex- 
amine grievances  ;  it  was  held,  that  an  action  would  not  lie  for 
it ;  but  the  court  said,  that  if  copies  had  been  distributed  to  any 
but  members  of  parliament^  it  would  have  been  actionable  ^. 
But  a  difference  of  opinion  prevails,  whether  the  ^blication 


187.     Tabert  v.  Tipper,  1  Camp,  tee  Stuart  "v.  Lovell,  2  Static  73. 

350.    Fzaaer  o.  Berkeley,  7  C.  &  P.  Heiriot  v,  Stuart,  I  Esp.  437. 

0S1.  ^  Lake  v.  King,  1  Saond.  131. 

*  Per  Lord  EUenbortmghy  C.  J.,  1  Lev.  240.     1  Sid.  414. 
in  Carr  r.  Hood,  I  Camp.  354.  And 
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of  parliamentary  proceedings,  for  any  other  purpose  than  for 
the  use  of  members  of  parliament,  is  privileged.  Upon  an  in- 
formation against  the  speaker  of  the  House  of  Commons  for 
publishing  *'  Dangerfield's  Narrative,"  he  pleaded  that  the  oar- 
rative  was  printed  and  published  as  a  parcel  of  the  proceed- 
ings ;  yet  the  court  held  that  it  was  no  defence  *.  Bnt  in  a 
subsequent  case,  the  court  of  King's  Bench  refused  to  grant  a 
criminal  information,  for  a  libellous  paragraph  which  was  con- 
tained in  the  report  of  a  committee  of  the  House  of  Coaunoot, 
a  literal  copy  of  which  the  defendant  had  published ;  Lord 
Kenyan  observing,  that  it  was  impossible  to  admit  that  the  pro- 
ceedings  of  either  house  of  parliament  was  a  libeU  and  the 
court  expressed  their  disapprobation  of  the  preceding  case  K 

Yet  in  a  very  recent  case,  where  an  action  was  brought 
against  the  defendant  for  a  libel  contained  in  a  report  of  the 
inspectors  of  prisons,  which  was  printed  and  sold  to  the  pnUic 
by  the  defendant,  in  conformity  to  the  express  orders  of  the 
House  of  Commons,  Lord  Denman  held,  that  it  was  not  a  pri< 
vileged  publication.     ''  I  am  not  aware,"  said  his  lordship,  **  of 
the  existence  in  this  country  of  any  body  whatever  that  can 
privilege  any  servant  of  theirs  to  publish  libels  of  any  indi- 
vidual.     Whatever   arrangements  may  be  made  between  the 
House  of  Commons  and  any  publisher  in  their  employ,  I  am 
of  opinion  that  the  publisher  who  publishes  that  in  his  public 
shop,  and  especially  for  money,  which  may  be  injurious,  and  pos- 
sibly ruinous  to  any  one  of  the  king's  subjects,  must  answer  ia 
a  court  of  justice  to  that  subject,  if  he  challenge  him  for  a 
libel ;  and  that  the  fact  of  the  House  of  Commons  having  di- 
rected the  defendant  to  publish  all  their  parliamentary  reports, 
is  no  justification  for  him  or  for  any  bookseller  who  pabltshes  a 
parliamentary  report  containing  a  libel  against  any  man.**    la 
this  case,  however,  a  verdict  was  given  for  the  defendant,  on  a 
plea  justifying  the  truth  of  the  publication*'. 

In  consequence  of  the  preceding  observations,  the  House  ot 
Commons  passed  the  following  resolutions :  "  That  the  power  of 


*  K.  r.  Williams,  2  Show.  471-         MS.  Sitt.  after  H.  T.  1837.   7  C  & 
>  Rex  V.  Wright,  8  T.  R.  203.  P.  731.  • 

*  Stockdale  o.  Hanurd,  in  K.  B., 
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publiihiog  such  of  its  reports  and  proceedings  as  it  shall  deem 
necessary,  is  an  essential  incident  to  the  constitutional  functions 
of  parliament. 

*'  That  by  the  law  and  privilege  of  parliament,  this  house  has 
the  sole  and  exclusive  jurisdiction  to  determine  upon  the  ex- 
istence and  extent  of  its  privileges,  and  that  the  institution  or 
prosecution  of  any  action,  suit,  or  other  proceeding  for  the 
purpose  of  bringing  them  into  discussion  for  decision  before 
any  tribunal  directly  or  incidentally  elsewhere  than  in  parliament, 
it  a  high  breach  of  such  privilege,  and  renders  all  parties  con- 
cerned therein  answerable  to  its  displeasure,  and  to  the  punish- 
ment consequent  thereon." 

2. — Judicial  proceedings^]    It  may  be  laid  down  as  a  general  A  fair,  full, 
rule,  that  an  action  cannot  be  maintained  in  respect  of  a  fair  [IT^^^^^ 
and  impartial  report  of  proceedings   in   a  court  of  justice,  of  proceed. 
"Trials  at  law,"  said  Lord  Ellenbaroughf  C.  J.,  "fairly  re^-  oourtof 
ported,  although  they  may  occasionally  prove  injurious  to  in-  ^^!J^\j^ 
dividuals,  have  been  held  to  be  privileged.     Let  them  continue 
ao  privileged,  the  benefit  they  produce  is  great  and  permanent, 
and  the  evil  that  arises  from  them  is  rare  and  incidental."  *    The 
doctrine  here  laid  down  must,  however,  be  taken  with  some 
qualification ;  for  on  another  occasion  \  his  lordship  said, "  that 
it  must  not  be  taken  for  granted  that  the  publication  of  every 
matter  which  passed  in  a  court  of  justice,  was  under  all  ctr- 
cunutances^  and  with  whatever  motive  published,  justifiable,  for  it 
of^en  happens  that  circumstances  necessary  for  the  sake  of  public 
justice  to  be  disclosed  by  witnesses  in  a  judicial  inquiry,  were 
very  distressing  to  the  feelings  of  individuals."    And  it  was  laid 
down  by  the  court  of  King's  Bench,  in  granting  a  criminal  in- 
formation for  the  publication  of  a  correct  account  of  what  had 
taken  place  at  a  trial,  in  the  course  of  which  the  whole  of 
Paine*s  Age  of  Reason  had  been  read,  that  though,  as  a  general 
proposition,  it  was  certainly  lawful  to  publish  the  proceedings 
of  courts  of  justice,  yet,  that  it  must  be  taken  with  this  qualifi- 


*  Rex  V.  Fiiher,  2  Camp.  663.     report  of  what  passed  in  a  court  of 
And  see  Curry  v.  Walter,  1  B.  &  P.     justice  was  not  actionable. 
525,  when  it  was  held  that  a  true         ^  In  Stiles  v.  Nokes,  7  £aat,  493. 
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citioii,  that  what  is  oontained  in  the  pahliettioii  must  be  ncitlier 
deftntttorj  of  an  individiial,  tending  to  exdte  dinffection,  nor 
calcniatcd  to  oficnd  the  morals  of  the  people*. 

It  has,  howerer,  nerer  been  soIsbobIj  decided,  idiether,  in 
an  action  fi>r  a  libd,  it  is  a  good  defence,  under  att  dstm^ 
alanecs,  that  the  publication  complained  of,  was  a  &ir  and  ae- 
corate  report  of  what  took  pbce  in  a  court  of  jnsdoe.  b 
Currj  a.  Walter^,  die  court  considered  that  it  was;  but  ai 
that  matter  was  not  specially  pleaded,  they  doubted  whedier 
the  defendant  could  arail  himself  of  it  under  the  general  isne, 
and  no  judgment  was  girea.  Lord  EUembonmgh  S  however, 
and  Bayley  ^,  J.,  on  different  occasions  dissented  from  the  dot* 
trine  laid  down  in  Curry  v.  Walter,  observing,  **  that  it  must  be 
understood  with  very  great  limiutions."  The  qneatioB  was 
lately  discussed  in  the  court  of  £xdie<|uer  in  an  action  lor  a 
libel,  which  was  comprised  in  the  speech  of  counsel,  seveicly 
reflecting  upon  the  present  plaintiff  in  a  cause  in  which  he  was 
not  a  party,  but  in  which  he  made  an  affidavit;  the  defendaat 
pleaded  that  the  publication  complained  of  was  a  &ir  and  se- 
curate  report  of  the  proceedings  which  had  taken  place  in  t)ie 
court  of  King's  Bench,  to  which  the  plaintiff  demurred,  whereby 
die  broad  question  was  raised.  Durii^  the  argunaent.  Lord 
LfrndkurH^  C.  B.,  intimated  a  strong  opinion  that  the  plea  was 
a  good  answer  to  the  action.  Bayiey^  B.,  hesitated.  The 
court  not  being  able  to  agree,  the  case  was  directed  to  be  sr* 
gned  a  second  time;  but  both  these  learned  judges  shortlj 
afterwards  retired  from  the  bendi,  and  the  case  drof^wd*. 

Such  publication,  however,  to  be  privileged,  must  be  a  hiXt 
accurate,  and  unvamiahed  statement  of  what  took  place  at  the 
trial,  the  least  misrepresentation  of  the  facts,  or  even  sny  high 
colouring  of  the  circumstances,  will  deprive  it  of  the  ptoSertiim 
which  the  law  affords  to  reports  of  judicial  proceedings*  **  It 
is  an  established  principle,'*  said  TbuliU^  C.  J^  *'  upon  whkh 
the  privilege  of  publishing  a  report  of  any 


•  Res  «.  Cariile,  9  &  &  A.  167.  1«B- 

«  1  B»  &  P.  ftSft.  * «.  Lawson,  Court 

*  la  Res  «.  Cmvyv  1  M.&  &  B.  T.  1884    SmLmriMW. 

873.  8B.AA.7t8. 
<  Ib  B««.  Gulik,  8  B.  AA. 
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iogs  is  admitted  to  rest,  that  such  report  must  he  strietly  god^ 
fined  to  the  actual  proceedings  in  court,  and  must  contain  no 
defamatory  obserTations  or  comments  from  any  quarter  what- 
e?er,  in  addition  to  what  forms  strictly  and  properly  the  legal 
proceedings."*    Thus,  where  a  libel,  which  was  contained  in  a 
report  of  proceedings  before  the  lord  mayor  at  the  Mansion 
House,  after  stating  the  evidence,  set  forth  an  observation  made 
bjthe  chief  clerk,  as  foOows, "  that  it  was  exceedingly  improper, 
under  any  circumstances,  to  obtain  the  signature  of  the  com- 
plainaDt,  a  mere  boy,  to  bills  of  exchange ;"  held,  not  to  be 
jnstifiable,  as  it  was  a  substantive  reflection  on  the  character  of 
the  plaintiff^  and  not  made  in  the  course  of  any  judicial  pro- 
ceeding by  any  one  whose  duty  called  upon  him  to  make  it ; 
for  the  chief  clerk  for  that  purpose  must  be  considered  as  an 
entire  stranger  \     So  where  the  defendant  justified,  as  being 
a  &ir  and  accurate  report,  &c.,  and  the  paragraph  was  headed 
bj  the  words  **  shameful  conduct  of  an  attorney ;  *'  it  was  held, 
that  the  justification  could  not  be  supported  «.     A  publication 
of  the  resuk  of  the  evidence  is  not  privileged,  the  evidence 
itself  should  be  published**.     Neither  is  a  publication  of  a 
cotrasel's  speech,  unaccompanied  by  the  evidence  *. 

The  publication  of  preliminary  or  ex  parte  proceedings  in  a 
police  office,  or  before  a  justice  of  the  peace  ^,  or  before  a 
coroners,  is  not  privileged;  for  such  publications  have  a 
tendency  to  impede  the  due  administration  of  justice,  by  pre- 
venting a  fair  trial. 


*  Per  TuuUa,  C.  J.,  in  deUyering 
the  judgmeat  of  the  ooiirt  in  Deb- 
gal  r.  HigUey,  3  Bing.  N.  C.  090. 

*  Lewis  V.  Clement,  3  B.  dt  A. 
703,  (in  emur,)  3  B.  &  B.  297.  See 
Stilct  r.  Noket,  7  East,  493.  Ro- 
berts e.  Brown,  10  Bing.  619.  4 
H.  A:  Soott,  407- 

'  Lewis  V.  Walter,  4  B.  &  A. 
805. 


*  FUnt  V,  Pike,  4  B.  &  C.  473. 
Saunders  r.  Mills,  6  Bing.  213. 

'  Duncan  v.  Thwaites,  3  B.  &  C. 
656.  Rez  v.  Lee,  6  Eep.  123.  Rez 
«.  Fisher,  2  Camp.  6CSL  And  see 
M'Oregor  o.  Thwaites,  3  B.  &  C. 
24.  In  Delegal  v.  Highley,  rapro, 
the  court  evaded  this  point,  though 
it  was  raised,  it  not  being  neceisary 
to  gire  their  opinion  on  it. 

■  Bex  V.  Fleet,  I  B.  &  A.  379. 
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SECTION  IX. 

DISCLOSING   THE    NAME    OF    THE    AUTHOR   OF    THE    SLANDER. 

• 

It  was  ruled,  in  a  very  early  case,  that  if  a  party,  in  repeating 
slanderous  words,  which  he  has  heard  from  another,  discloses 
the  name  of  the  author,  he  will  not  be  liable  to  an  action  for 
such  slander ;  but  if  he  asserts  the  slander  generally,  without 
stating  who  told  him,  it  is  actionable  *.  It  has  been  held,  that 
in  order  to  exempt  the  repeater  of  slander  from  liability,  he 
should  mention  the  name  of  the  party  from  whom  he  heard  it,  at 
the  time  ;  that  it  was  not  sufficient  to  disclose  the  name  in  a  plea 
to  an  action  for  such  slander  ^ ;  and  that  he  should  also  give 
the  very  words  used  by  the  author,  the  effect  of  the  words  not 
being  sufficient,  in  order  that  the  party  injured  might  have  a 
cause  of  action  against  him  *^. 

The  doctrine  laid  down  in  Lord  Northampton's  case,  has, 
however,  been  frequently  disapproved  of  in  modem  times.  In 
De  Crespigney  t;.  Wellesley  <^,  it  was  held  not  to  apply  to  writ- 
ten slander ;  and  it  has  at  length  been  overruled  by  a  recent 
case,  wherein  it  was  decided,  that  it  is  no  answer  to  an  action 
for  oral  slander,  for  the  defendant  to  shew  that  he  heard  it 
from  another,  and  named  the  person  at  the  time,  without  shew- 
ing that  he  believed  it  to  be  true,  and  that  he  spoke  the  words 
on  a  justifiable  occasion.  Parke^  J.,  expressly  stated  that  the 
resolution  in  Lord  Northampton's  case  could  not  be  law,  and 
that  in  this  respect  no  satisfactory  distinction  could  be  made 
between  oral  and  written  slander  *• 


*  Lord  Northampton't  Case,   12 
Go.  133. 

^  DaviR  V.  Lewis,   ^  T.  R.  17* 
Woolnoth  V.  Meadows,  5  East,  463i 

*  Maitland  o.  Ooldney,  2  East, 
426.    Mills  V.  Spencer,  Uolt,  633. 

^  6  Bing.  392.    See  Lewis  v.  Wal- 
ter,  4  B.  &  A.  605. 

*  M'Phenon  v.  Daniels,  10  B.  & 


C.  26S.  6  M.  &  R.  251.  And 
Bennett  o.  Bennett,  6  C  &  P.  586, 
where  Alderscn^  B.,  held  that  stasing 
the  name  of  the  author  was  no  jnsd* 
fication  ;  but  he  admitted  erideooe 
of  the  fact  in  mitigation  of  da- 
mages. Saunders  v.  Mills,  6  Bing. 
213. 
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The  venue  in  an  action  for  defamation  is  transitory,  and  Venue. 
may  be  laid  in  any  county.  If  however,  it  be  laid  in  a 
county  in  which  the  slander  was  not  published,  it  may  be 
changed  on  affidavit.  But  if  a  libel  be  written  or  printed  in 
one  county,  and  circulated  in  others,  the  court  will  not  change 
tlie  venue  to  the  first ;  for  as  every  publication  is  a  fresh  ofience, 
the  defendant  cannot  swear  that  the  cause  of  action  was  con- 
fined to  any  one  county  *.  Where  a  libel  was  written  in  Eng- 
land, and  published  abroad,  the  venue  was  changed  on  an  affi- 
davit, that  the  cause  of  action  arose  in  the  county  in  which  it 
was  written,  and  not  elsewhere  in  the  kingdom  \ 

Two  or  more  persons  may  join  in  this  action,  if  their  joint  Parties  to 
interest  has  been  affected  by  the  defamation,  so  that  if  slander- 
ous words  be  spoken,  or  a  libel  published  of  partners  in  the  way 
of  their  trade,  they  may  join  in  the  action  ^  But  unless  their 
joint  interest  he  affected,  they  cannot  sue  jointly,  each  must 
bring  a  separate  action  ^,  Where  an  act  of  parliament  em- 
powered a  company  to  commence  actions  for  enforcing  claims  due 
to  them,  and  to  prefer  indictments  in  the  name  of  their  chair- 
man, it  was  held,  that  the  chairman  might  institute  an  action 
in  his  own  name  for  a  libel  on  the  company,  though  it  was  not 
a  corporate  body".  Husband  and  wife  must  join  in  an  action  Huiband 
for  words  actionable  in  themselves  spoken  of  the  wife,  if  there 
be  no  special  damage  laid,  for  the  action  survives  to  the  wife^ 
But  where  the  words  are  not  actionable  in  themselves,  but  are 


"  Pinkney  v.  Collioi,  1  T.  IL 
571.  Cliaaold  o.  Clissold,  Id,  64?. 
Hoakins  «.  Ridgway,  1  Stark.  Sland. 

^  Metoalf  v.  Markham,  3  T.  R. 
6d2. 

*  Forster  v  Lawson,  3  Bing.  451. 
11  Moore,  360.  Maidand  v.  Gold- 
oey,  2  East,  425.  Cook  r.  Batche- 
ior,  a  B.  &  P.  150.  See  2  Saund. 
116.  a.  But  in  &  joint  action  of 
libel  by  two  partners,  damages  can. 


not  be  given  for  any  injury  to  their 
private  feelings,  but  only  for  such 
injury  as  they  may  have  sustained 
in  their  joint  trade  or  business. 
Hajrthom  c  Lawson,  3  C.  &  P. 
196. 

*  Smith  V.  Croker,  Cro.  Car.  512. 

*  Williams  r.  Beaumont,  10  Bing. 
260.  * 

'  Com.  Dig.  Bar.  &  Fern.  RoU. 
Ab.  347.     B.  N.  P.  7. 
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attended  with  special  damage,  the  wife  muatlie  joined,  lor  the 
damage  reaolting  to  the  huahand  is  the  sole  ground  of  action. 
Therefore,  where  the  wife  lived  separate  from  the  httsband* 
and  supported  herself  by  keeping  a  boarding-house,  and  the 
defendant  spoke  defamatory  words  of  her,  imputing  to  her  in- 
solvency and  prostitution,  whereby  she  lost  her  credit,  and  was 
otherwise  injured  in  her  business ;  it  was  held,  that  the  words 
being  only  actionable  in  respect  of  the  damage  to  the  business, 
and  that  damage  being  solely  the  husband's,  the  wife  ought 
not  to  be  joined  in  an  action  fbr  the  slander  ^ 

If  a  libel  be  published  by  two  or  more  persons  jointly,  as 
where  it  is  contained  in  affidavits  made  by  two,  but  so  connected 
as  to  form  but  one  charge,  they  may  be  sued  jointly  \  But 
two  cannot  be  sued  jointly  in  an  action  for  words  <^.  Even 
though  the  husband  and  wife  speak  the  same  words,  a  joint  action 
will  not  lie  against  them  ^. 
The  in-  It  is  usual,  but  unnecessary,  to  preface  the  declaration  with 

an  inducement  of  the  plaintiff's  good  character  and  his  inno- 
cence of  the  crime  imputed  to  him  ^.  Such  allegation  is,  how- 
ever, not  traversable '.  If  the  words  or  libel  do  not  per  $e 
convey  the  meaning  which  the  plaintiff  wishes  to  assign  to  them, 
or  if  the  charge  be  not  necessarily  slanderous,  or  requires  ex- 
planation with  reference  to  some  extrinsic  fact,  to  render  it  ac- 
tionable, the  plaintiff  must,  by  way  of  an  introduction  or  induce- 
ment, state  that  some  matter  existed  or  fiict  had  taken  place  to 
which  the  defendant  alluded ;  as,  if  the  imputation  be  that  the 
plaintiff  was  forsworn,  which  we  have  seen  s  does  not  necessa- 
rily imply  perjury,  it  should  be  stated  by  way  of  an  induce- 
ment, that  there  had  been  a  suit  or  some  judicial  proceeding  in 
which  the  plaintiff  was  a  witness,  and  that  the  defendant  in 
speaking  the  words  referred  to  such  matter  in  using  Uie  term 
**  fbrswom."  But  where  the  words  or  libel  are  clearly  action- 
able in  themselves ;  as  where  the  words  were  ''  he  is  a  thief 


duuement. 


*  Savilla  n.  Sweeny,  4  B.  &  Ad.  tt7» 
M4.  *  Com.  Digk  Actloa  for 

^  Msitland  «.  Ooldney,  2  Bwi,  O.  8l 

4M.  f  SirsGbey*t  Cms,  Sly.  11& 

*  Swithen  «.  Vuoent,  t  Will. 
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ind  has  robbed  me  of  my  bricks,'^  nO  inducement  is  neces- 

If  an  inducement  be  nnneceasarfly  stated  it  need  not  be  When  the 
proved^,  but  if  it  be  material  and  connected  with  the  slander  iQ^^H^oit 
it  must  be  proved  as  stated.     Where  the  declaration  stated  in  bepro^wL 
the  first  county  that  the  plaintifi,  a  constable^  had  apprehended 
persons  stealing  a  dead  body,  and  had  carried  it  to  Surgeons' 
Hail,  and  that  the  defendant  published  the  libel  of  and  concern- 
ing  the  pkuntifiTs  said  conduct ;  in  the  second  count»  that  the 
defendant  published  a  certain  other  libel^  of  and  concerning  the 
conduct  of  the  plaintiff  respecting  the  said  dead  body :  held  ne- 
cessary to  prove,  in  support  of  both  the  counts,  that  the  plaintiff 
bad  carried  the  body  to  Surgeons'  Hall  °«    So  where  the  allega- 
tion  was  of  words  spoken  of  and  concerning  certain  soap,  which 
the  defendant  had  asserted  to  have  been  stolen^  and  it  appeared 
that  he  had  only  asserted  that  the  soap  had  been  taken  out  of 
his  yard ;  held,  that  the  variance  was  fatal  ^. 

Where  the  words  or  libel  are  actionable  only  in  respect  of 
their  a£fecting  the  plaintiff  in  his  office,  profession,  trade,  or 
hosiness,  an  inducement  shewing  that  the  plaintiff  was  in  such 
office,  profession,  &c.,  is  necessary,  and  if  the  plaintiff's  cha^ 
lacter  be  not  admitted  in  the  libel,  it  roust  be  proved  as  stated. 
As  where  the  declaration  stated  that  the  plaintiff  was  treasurer 
and  collector  of  certain  tolls,  and  that  the  defendant  spoke  of 
and  concerning  the  plaintiff  as  such  treasurer  and  collector  as 
aforesaid  certain  words,  thereby  meaning  that  the  plain  tifl^ 
as  such  treasurer  and  collector,  had  been  guilty,  &c. ;  it  was 
held,  that  it  was  incumbent  on  the  plaintiff  to  prove  that  he  was 
both  treasurer  and  collector  *•  But  where  the  declaration  al- 
leged tbat  the  plaintiff,  at  the  time  of  speaking,  &c«,  was  of  two 
trades,  and  that  defendant,  intending  to  injure  him  in  his  several 
Tades  as  aforesaid,  and  to  prevent  persons  from  employing  him 


*  Slonum    e.  ]>atton,  10   Ving,  603. 

m.     1  Ch.  PL  400.    9  Id,  494.  *  Shepherd  «.  BUm,  2  Surk.  510. 

^  Cox  9.  Thomason,  9  C.  &  J.  *  Sellafs  «.  Till,  4  B.  &  C.  65(^. 

02.    liewis  r.  Walter,  3  B.  1^  C  See  Yrissrri  «.  dement,  3  Bing. 

3&    May  «.  Brown,  Id.  113.  439. 

*  TeeMbOe  v.  Glement,  1  Chit. 
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proved. 


AU^gation 
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Ayerment 
of  pub- 
lication. 


in  the  way  of  his  said  several  trades^  in  a  certain  discourse 
which  he  had  of  and  concerning  the  plaintiff  in  one  of  his  trades» 
spoke,  &c. ;  held,  that  though  the  plaintiff  failed  to  prove  he 
^was  of  hoth  trades,  yet  he  might  recover  upon  proof  that  he 
was  of  that  trade  concerning  which  the  defendant  was  charged 
to  have  spoken  the  words  *. 

In  the  description  of  the  special  character  in  which  the  plain- 
tiff sties,  more  than  is  necessary  should  not  be  averred,  as  the 
plaintiff  will  be  required  to  prove  his  character  as  described ; 
thus,  in  an  action  by  a  physician  for  words  spoken  of  him  in 
respect  of  his  profession,  it  will  be  sufficient  to  aver  that  he 
used  and  exercised  the  profession  of  a  physician  ;  if  he  avers 
that  he  had  duly  taken  the  degree  of  doctor  of  physic,  he  will 
be  required  to  prove  his  degree  as  stated  ^.  By  Reg.  Gen.  H« 
T.  4  W.  IV.  the  inducement  is  admitted  unless  specially  de* 
nied  by  the  defendant's  plea;  the  plaintiff,  therefore,  is  not 
bound  to  prove  it  under  the  general  issue  ®. 

The  inducement  is  followed  by  an  averment  of  the  defendant's 
malicious  intent ;  as  that  the  defendant,  intending  to  injure  the 
plaintiff,  &c.,  falsely  and  maliciouxly  did,  &c ;  it  is  not  neces- 
sary, however,  to  use  the  word  maliciously^  the  words  falsely 
and  wrongfully  have  been  held  to  be  suflBcient  ^.  So,  in  an 
action  for  slander  of  title,  it  is  necessary  to  aver  and  prove 
malice  •. 

The  declaration  should  then  shew  a  publication.  Whether 
the  action  be  for  words  or  for  a  libel,  an  averment  of  publicatioD 
is  essential ;  no  technical  words,  however,  are  necessary,  to  de- 
scribe it ;  any  allegation  which  necessarily  implies  a  publica- 
tion to  a  third  person  is  sufficient  f. 

Thus,  an  averment  that  the  defendant  spoke  the  words  in  the 
presence  of  divers  persons,  has  been  held  sufficient,  although  not 


*  Figging  r.  Cogswell,  3  M.  &  S. 
369. 

^  Moises  V.  Thornton,  8  T.  R. 
SOS.  Smith  o.  Taylor,  1  N.  R.  196. 
Collins  V.  Carnegie,  1  Ad.  &  £U. 
693,  see  potL  1395. 

""  Dukes  v.OoBtling,l  Hodges,  120. 


1  Bing.  N.  C.  689.  3  DowL  618. 
Chalmers  v,  Shadkle,  6  C.  &  P.  476. 

^  1  Saund.  242.  a. 

*  Id,  242.  b,  Hargivye  «.  Le 
Bretoo,  4  Burr.  2423.  Smith  si. 
Spooner,  3  Taunt.  24a 

'  1  Saund.  242. 
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stidng  that  they  heard  them,  for  it  shall  be  intended  that  they 
heard  them  ^  But  if  the  words  are  Welsh  or  a  foreign  language^ 
it  most  be  averred  that  the  hearers  understood  such  language  \ 
It  is  not,  however,  sufficient  to  aver  that  the  defendant  spoke 
the  words,  without  stating  that  they  had  been  spoken  in  the 
hearmg  or  in  the  presence  of  some  one  ^ ;  an  allegation  that  the 
defendant  printed  and  caused  to  be  printed  a  libel  in  a  newspaper, 
has  been  held  sufficient  after  verdict  <>. 

The  declaration  must  also  shew  the  application  of  the  alleged  Collo- 
slander  to  the  plaintiff;  which  is  effected  by  means  of  a  collo-  ^ 
quum,  or  some  express  averment  that  the  words  were  spoken 
or  the  libel  published  of  muf  concerning  the  plaintiff;  and  where 
an  inducement  is  necessary,  it  should  be  shewn  not  only  that 
the  imputation  related  to  the  plaintiff's  character  but  also  that 
it  had  reference  to  the  matter  stated  in  the  inducement ;  as  that 
''the  words  were  spoken  of  and  concerning  the  plaintiff  in  his 
laid  profession."*  "The  words  of  and  concerning  are  very 
material ;  there  may  perhaps  be  words  of  equivalent  import, 
but  I  shoold  not  advise  them,  I  should  rather  say  that  the  via 
/rito  is  the  safest."  ' 

Where  actionable  words  are  spoken  to  the  plaintiff,  as  "  Yon 
are  a  thief,"  &c.,  it  is  sufficient  to  lay  a  colloquium  with  him, 
without  an  express  averment  that  the  words  were  spoken  ''  of 
and  concerning  him."  f  But  where  the  words  are  spoken  in 
the  third  person,  as  **  He  is  a  thief,"  though  a  colloquium  of  the 
plaintiff  is  laid,  it  is  necessary  to  aver  that  the  words  were 
spoken  ''  of  and  concerning  the  plaintiff."  It  is  not  sufficient 
to  connect  the  words  with  him  by  means  of  an  innuendo  K  In 
the  latter  case,  however,  the  omission  of  the  words  "  of  and 
xmcemhig  "  can  only  be  taken  advantage  of  by  special  demur- 
'er ;  for  it  will  be  intended  after  general  demurrer^  or  after 


*  HaU  V.  HennMley,  Cro.  Ells.  403.    1  Staric  Sbnd.  S84. 

M^    Snart  o.  Eaadafe,  CrOi  Car.  '  Psr  liord  EUenborough^  C.  J., 

Jd.  in   ReK  o.   ifandan,  4  M.  &  S. 

^  fleecwood  *.  OuflBy,  Hob.  968.  IM. 

'riee  «.  Jenkins,  Cro.  Ells.  8M.  >  1  Saund.  242.  &    1  Ch.  PL  404 

'  Sty.  70.     1  Stark.  Shnd.  300.  1  Stark.  Sland.  384. 

*  Baldwin  o.  Slphhiftim,  t  BL  ^  Id.    Com.  Dig.  Tit.  Dsfiun.  G. 
037.  7*      BaIL   Abr.   86.      Johnion   v. 

'  2  Saand.  242.  b.      1  Ch.  PI.  Aybier,  Cro.  Jac  120. 
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Terdict,  that  the  words  were  spoken  of  the  plaintiff,  but  if  there 
be  no  coUoquiuni  of  the  plaintiff,  the  omission  of  the  words  "  of 
and  concerning  "  will  be  fatal  to  the  declaration  *.  Where  the 
declaration  averred  that  defendant  published  of  and  amcfrnmg 
plaintiff,  the  following  false,  &c.  matter,  without  alleging  that  the 
matter  was  of  and  concerning  the  plaintiff;  it  then  set  out  the 
libel,  which  did  not  appear  on  the  face  of  it  to  relate  to  the 
plaintiff,  and  there  was  no  innuendo  to  connect  it  with  faim ; 
held,  that  it  was  bad  even  after  verdict,  and  a  teiure  ie  wok9 
was  awarded  ^. 

Where  the  fact  stated  in  the  inducement  and  connected  witk 
the  slander  by  the  words  *'  of  and  concerning,"  is  material  to 
the  defamatory  character  of  the  slander  itself,  it  must  be  proved 
as  stated  ^. 
The  words        The  libel  or  slander  itself  must  be  set  forth  in  fuse  cerha,  and 
most  be  set  ^^  declaration  must  profess  so  to  set  it  forth,  an  averment  that 
forth  in  the  the  words  or  libel  were  to  the  effect  follcfting  *,  or  in  suhsUoki 
asfoliams%  would  be  fatal  in  arrest  of  judgment,  even  though 
the  words  themselves  be  set  forth.     A  declaration  statins  thi: 
the  defendant  published  of  a  plaintiff  a  libel  purporting  th: 
the  plaintiff's  beer  was  of  bad  quality  ^,  or  charging  the  plai> 
tiff  with  being  in  insolvent  circumstances  s,  will  be  bad  ob 
general  demurrer  or  in  arrest  of  judgment.    So  where  in  a  decla- 
ration for  slander  of  title,  the  effect  of  the  words  only  wen  kt 
forth  ;  it  was  held  ill,  in  arrest  of  judgment,  though  special  da- 
mage was  the  only  ground  of  action.    '*  For,"  said  Lord  Ahtnsr. 
C.  B.,  in  delivering  the  judgment  of  the  court,  *<  if  it  werr 
sufficient  to  state  merely  the  effect  of  words,  any  prison  woo-i 
be  at  liberty  to  swear  as  to  the  effect  of  the  words  withoot  statxx 
any  precise  words  ;   and  even  if  the  witness  did  state  precik 


*  Skutt  V.  Hawkins,  2  RolL  244.         *  Newton  v.  Stubbs,  3  Mod.  71. 
1  Saund.242.  &  Rex  v.  Bear,  3  Salk.  41?.    0'- 

^  Clement  r.  Fisher,  (in  error,)  tole  v.    Mathers,    1    Maes.  &  ^ 

7  B.  &  C  469,     1  M.  &  R.  281.  495. 

And  see  Rex  v,  Marsden,  4  M.  &  S.         *  Flint  v.  Pike,  4  B.  &  C  473. 

164.  Wright  V.   Clements,  3  B.  &  A 

*  Teesdale  r.  Clement,  1  Oh.  603.  503. 

Shepherd  t*.  Bliss,  ante^  1379.   Sel-         '  Wood  v.  Brown,  S  TanaL  \0 
len  V.  Till,  4  B.  &  C.  656,  ant$.         >  Cook  e.  Cox,  3  M.  &  S.  11^ 
See  Cook  v.  Ward,  6  Bing.  409. 
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words,  the  jury  would  have  to  judge  of  their  ]egal  effect, 

whereas  that  is  generally  to  be  decided  by  the  court.     It  is  not 

expedient  to  blend  questions  of  law  and  fact  together ;  it  ought 

therefore  to  appear  to  the  court  on  the  face  of  the  declaration^ 

hy  the  words  or  signs  themselves,  that  they  were  sufficient  to 

support  snch  innuendoes  or  averments  as  may  be  necessary  to 

apply  to  the  subject,  that  they  may  bear  the  interpretation  put 

on  then,  and  present  the  injury  which  is  charged  to  have  re*- 

sulted  from  them."  *     But  where  the  allegation  was  "  that  the 

defendant  imposed  the  crime  of  felony  upon  the  plaintiff;"  it 

vas  held  sufficient  after  verdict  \ 

If  the  words  be  spoken,  or  the  libel  published  in  a  foreign  If  theliM 

language,  they  must  be  set  out  in  the  original  language,  or  the  nri^^a^ 

declaration  will  "be  bad  in  arrest  of  judgment  ^ ;   and  it  seems  g^H^  * 
1  .  ,  tranwatioa 

that  a  translation  should  also  be  set  out  in  the  declaration  ^^  should  be 

It  is  sufficient  to  set  forth  so  much  of  the  publication  as  com-  rf ^^^ 

prises  the  substance  of  the  charge  made  by  the  defendant  dent  to  set 

tgainst  the  plaintiff;  as  where  a  libel  charged  the  plaintiff  with  gubstanoe 

King  the  most  artful  scoundrel  that  ever  existed,  and  with  <f  the 

charge. 
King  insolvent,  but  the  writer  added,  that  he  had  never  dis* 

Josed  the  matter,  nor  ever  would,  except  to  the  person  whom 

te  addressed  as  his  friend ;  it  was  held,  that  the  omission  of 

helatter assertion  was  immaterial*.     If  the  part  set  out  be 

istinct  and  intelligible,  and  constitute  a  libel  of  itself,  it  is 

nnecessary  to  set  out  another  part  of  the  publication  to  which 

le  libellous  passage  refers '.     A  material  variance  between  Variance, 

)e  libel  declared  upon  and  that  proved,  will  be  fatal ;  as  where 

.'parate  passages  of  a  libel  are  set  out  in  the  declaration,  they 

lould  be  described  as  forming  distinct  parts  <.     Where  the 

)el  declared  upon  alleged  that  the  defendant  had  composed, 

ritten,  and  published  the  libellous  matter,  and  it  appeared 

)in  the  libel  itself  that  he  had  given  references  to  another 


*  Gustole  V.  Mathers,  1  Mees.  &  *  Rutherford  «.  Eysos,  6  Bing. 

eb.495.    8  Gale,  64.  451.    4  M.  &  P.  163.     KexvuBun. 

'  filixard  *.   KeUy,  2  B.   &  C.  ton,  8  Mod.  329. 

L  '  Buckingham  e.  Murray,  2  C.  & 

Zenobio  <x  AxteH,  6  T.  R.  162.  P.  46. 

'  Rex  V.  Goldstein,  3  B.  &  B.  >  Tabail  v.  Tipper,  1  Camp.  362. 
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work,  from  which  the  matter  was  taken,  but  which  was  omitted 
in  the  declaration  ;  held,  that  the  variance  was  fatal,  inasmuch 
as  the  sense  of  the  libel  declared  upon  was  different  from  that 
produced  in  evidence,  as  the  omissions  altered  the  sense  of  the 
remainder  K  Where  the  declaration  in  stating  the  libel,  which 
imputed  to  the  plaintiff,  "  ihpt  he  had  formerly  a  house  in  O., 
and  some  time  prior  to  that  he  had  one  in  A#.,  in  both  of  which 
he  continued/'  omitted  the  words  **  of  which  "  ;  it  was  held  a 
fatal  variance^. 
Words  Slanderous  words  should  be  stated  as  they  are  uttered, 

letforth  Pfoof  of  words  spoken  in  the  third  person  will  not  support  a 
predtely  as  count  for  words  spoken  in  the  second,  and  vice  versd^.  And 
spoken.  >^  words  be  spoken  interrogatively,  they  must  be  so  laid ;  it 
will  be  fatal  to  aver  that  they  were  spoken  affirmatively^. 
When  the  words  were  spoken  in  answer  to  a  question,  and  the 
sknder  is  to  be  collected  not  merely  from  the  answer,  but  fr«»m 
the  answer  and  question  together,  the  words  must  be  laid  ac- 
cording to  the  fact  *.  Where  the  words  alleged  in  the  declaration 
were,  "  This  is  my  umbrella ;  he  stole  it  from  my  back  door  " ; 
and  the  words  proved  were,  '*  It  is  my  umbrella,"  &c« ;  and 
it  appeared  that  these  words  were  not  spoken  in  the  house 
where  the  umbrella  then  was ;  held  a  fatal  variance,  for  the 
words  laid  imported  to  be  spoken  concerning  a  thing  then  pre^ 
tenif  aud  the  words  given  in  evidence  were  spoken  concern- 
ing a  thing  not  present  at  the  time  '•  So,  the  words  alleged  in 
the  declaration  were,  "  The  plaintiff's  wife  is  a  great  thief, 
and  ought  to  have  been  transported  seven  years  ago  ;  *'  the 
words  proved  were,  "She  is  a  bad  one,  and  ought  to  have 
been  transported  seven  years  ago ;  **  held  a  fatal  variance^  for 
the  words  proved  were  not  actionable  witliout  a  coUoquium  of 
felony  8.  But  where  the  words  charged  were,  '*  You  stole  one 
of  my  sheep,"  and  those  proved  were,  "  You  stole  my  sheep 

*  Caitwright  V.  Wright,  1  D.  &      160. 

R.230.    6B.&A.  615.  *  See  Bromsg«  o.  Protwr,  4  B»  Ik 

«  Cooke  V.  Smith,  M'aeL  &  Y.  C.  347- 

25a  '  Walters  v.  Mace,  S  B.  &  A. 

«  B  N.  P.  5.    Rex  v.  Berry,  4  T.  756. 

R.  217.    Stannard  v.  Harper,  6  M.  ■  Hancock  e.  Winter,  2  Manh. 

&  R.  295.  502.     Taunt.  S05. 

*  Barnes  v.  Hsiloway,  8  T.  R. 
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aod  kilied  it;"   held,   no  variance,  because  the  word  "it*^ 
showed  that  only  one  was  meant  K 

The  addition  or  omission  of  a  word  will  be  immaterial  unless 
it  alter  the  sense  \  It  will  be  sufficient  for  the  plaintiff  to 
prove  80  much  of  the  words  laid  as  will  by  themselves  support 
the  action ;  as  where  the  words  were  "  He  is  a  maintainer  of 
thieves  and  a  strong  thief,"  and  the  jury  found  the  whole  to 
have  been  spoken  except  the  word  strong;  held  sufficient^* 
But  if  all  the  words  as  laid  constitute  but  one  charge,  the 
whole  mast  be  proved '.  Where  the  libel  declared  upon  im- 
puted to  the  {Jaintiff  **  mismanagement  or  ignorance,"  and  the 
words  proved  were,  '^  ignorance  or  inattention  "  ;  held  a  fatal 
variance  •. 

An  inoaendo  is  a  form  of  words  introduced  to  explain  some  InnueDdo. 
matter  already  expressed.  "  An  innuendo,"  said  De  Grey^  C.  J., 
'*  means  nothing  more  than  the  words  id  est  scilicet,  or  '  mean- 
ing/ or  aforesaid,  as  explanatory  of  a  matter  sufficiently  ex- 
pressed before  ;  as  such  a  one,  (meaning  the  defendant,)  or  such 
a  subject  (meaning  the  subject  in  question.)  But  as  an  innuendo 
is  only  used  as  a  word  of  explanation,  it  cannot  extend  the 
sense  of  expressions  beyond  their  own  meaning,  unless  some- 
thing is  put  upon  the  record  for  it  to  explain.  As  in  an  action 
for  saying  *  He  has  burnt  my  bam,'  the  plaintiff  cannot,  by 
way  of  innuendo,  say  (meaning  *  his  barn  full  of  corn  ;*)  Bar- 
ham's  case,  4  Rep.  20 ;  because  that  is  not  an  explanation  of 
what  was  said  before,  but  an  addition  to  it.  But  if  in  the  in- 
troduction it  had  been  averred,  that  the  defendant  had  a  bam 
full  of  com,  and  that  in  a  discourse  about  that  barn,  the  de- 
fendant had  spoken  the  words  of  the  plaintiff,  an  innuendo  of 
its  being  the  bam  full  of  corn  would  be  good,  for  by  coupling 
he  innuendo  with  the  introductory  averment,  *  his  barn  full  of 
»>rn,'  it  would  have  made  it  complete."  '  So  in  an  action  for 
aying  that  the  plaintiff  was  forswom,  an  innuendo  (meaning 
hat  the  plaintiff  had  committed  perjury)  is  improper,  without 

*  Robinion  v.  Walliii,  2  Stark.  *  Brooks  o.  Blanchard,  1  C.  &  M. 

B4.  779. 

^  a  N.  P.  6.  '  Per  De  Grey^  C.  J.,  in  Rex  u. 

'^  Burgis's  case.  Dyer,  lb.  '  Home,  Cowp.  664. 
'  Ftowen  v.  Pedley,  2  Esp.  491. 
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a  ooHoquioin  that  the  words  related  to  false  swearing  m  2 
judicial  proceeding,  for  the  word  "  forsworn,"  unleas  in  refer- 
ence to  a  judicial  proceeding,  does  not  of  itself  constitute  per- 
jury. 
Aninnu-  Where  the  declaration  laid  the  words  as  follows: — ^"Yon 

have  robhed  me  of  one  shilling  tan  money  ; "  and  the  innncndo 
explained  the  meaning  to  be,  that  the  plaintiff  had  fraudnkntly 
taken  and  applied  to  his  own  use  one  shilling  received  by  bim 
for  the  defendant,  being  the  produce  of  the  sale  c^  some  tui 
sold  by  the  plaintiff  for  and  as  servant  to  tlie  defendant,  bat 
there  being  no  introductory  averment  of  a  colloquium  rdatiiig 
to  these  circumstances ;  it  was  held,  that  the  innuendo  was  bad, 
as  introducing  new  facts,  and  that,  without  the  innuendo,  the 
count  did  not  charge  words  actionable  in  diemselves^. 
Or  oihrge  So  where  the  declaration  stated,  that  the  plaintiff  was  aboot 
T^^T?^*'*  to  prove  a  debt  justly  due,  under  a  commission  of  bankruptcr ; 
and  that  the  defendant  spoke  these  words  of  him — ^^You" 
(meaning  the  said  plaintiff)  "are  a  regular  prover  nadcf 
bankruptcies,"  innuendo  (meaning  that  the  plaintiff  was  acca»- 
tomed  to  prove  fictitious  debts  under  a  commission  of  bankrupt); 
held  that  the  innuendo  imputing  a  crime  punishable  by  law,  wi» 
bad,  as  it  enlarged  the  natural  meaning  of  the  words  used, 
without  resting  on  any  introductory  averment  of  a  coUoqnioo 
respecting  the  proof  of  fictitious  debts  ®. 

Where  the  declaration  stated  that  divers  persons  had  beta 
associated  together  under  the  name  of  "  The  Society  cl 
Guardians  for  the  protection  of  trade  against  swindlers  aad 
sharpers,"  that  the  defendant  was  accustomed  to  publisa 
reports  for  the  purpose  of  denoting  to  the  said  society  tie 
names  of  such  persons  as  were  deemed  swindlers  and  sharpers, 
and  improper  persons  to  be  proposed  to  be  balloted  for  s& 
members  of  the  society;  and  then  set  out  the  libel  as  foUovs: 
— **  Society  of  guardians  for  the  protection  of  trade  agaitt^i 
swindlers  and  sharpers,  &c.     I  (meaning  defendant)  am  d^ 

*  Hawka  «.   Hawkey,    8  Easr,  Ner.  &  M.  884     1  Add.  &  E:Lk 

427.     Bolt  9.  Schdefield,  6  T.  R.  664. 

691.     Hall  e.  Blandy,  1  Y.  &  J.  ^  Akzander  v.  Ajigi^  1  C  &  </• 

480.  143.    7Biiig.ll9. 

^  Day  0.   Robinfou  (in  error),  4 
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rected  to  inform  yoa»  that  A,  B*  (plaintiff)  is  reported  to 
the  society  as  improper  to  be  proposed  to  be  balloted  for 
as  a  member  thereof,"  thereby  meaning  that  plaintiff  was  a 
swindler  and  sharper,  and  an  improper  person  to  be  a  member 
of  the  said  society ;  held,  in  arrest  of  judgment,  that  the 
inoueado  could  not  be  supported  without  a  previous  averment 
that  it  was  the  custom  of  the  society  to  designate  swindlers 
and  sharpers  by  the  terms  "  improper  persons  to  be  mem- 
bers'*  of  that  society,  and  that  it  did  not  appear  that  the 
society  described  in  the  libel  was  the  society  described  in 
the  introductory  part  of  the  declaration,  and  that  the  defect 
was  not  cured  by  verdict  *. 

It  may  be  collected  from  the  preceding  decisions,  that  the  Office  of  an 
office  of  an  innuendo  is  merely  to  explain  the  meaning  of  some  '"'^"^'^  ^ 
matter  previously  stated  in  the  declaration ;  that  it  cannot  en- 
large the  sense  of  the  words  beyond  their  natural  meaning, 
unless  by  reference  to  a  prefatory  averment;  that  it  cannot 
supply  the  omission  of  a  proper  colloquium  or  introduce  new 
matter,  or  convey  any  other  meaning  than  that  which  may 
Curly  be  collected  from  the  words  themselves  or  from  the  words 
in  connexion  with  an  introductory  averment. 

Where  the  declaration  stated  that  the  defendant  wrote  con*  Innaendo 
ccrning  plaintiff,  «  He  is  so  inflated  with  800/.  made  in  my  preu^!* 
service,  God  only  knows  whether  honestly  or  otherwise,  that,"  »wy  »ver«. 
&c. ;  held,  without  any  preliminary  averment,  to  warrant  an 
innuendo  that  plaintiff  had  conducted  himself  in  a  dishonest 
manner  in  the  defendant's  service  ^.     And  where  the  declara- 
tion stated  that  the  defendant,  in  whose  service  the  plaintiff 
had  formerly  been  as  a  gardener,  wrote  to  his  master,  "  I  have 
reason  to  suppose  that  many  of  the  flowers  of  which  I  have 
been  robbed  are  now  growing  in  your  garden."     Innuendo, 
"  meaning  that  the  plaintiff  had  been  guilty  of  larceny,  and 
had  stolen  certain  plants,  roots^  and  flowers ;"   held,  that  after 
verdict,  it  might  be  intended  that  the  plaintiff  had  taken  flowers 
before,  and  so  the  libel  charged  a  second  offence,  which  would 


*  Goldstein  v.  Foss  (in  error),  2         ^  Clegg  v,  Laffer,  3  M.  &  Scott, 
V.  &  J.  146.     4  Bing.   489.     6  B.     727-    10  Bing.  250. 
ha  154. 
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be  larceny ;  or  that  the  flowers  were  not  growing  in  the  sofl  at 
the  time  of  the  taking ;  and  that  the  innuendo  was  not  too 
large*. 

In  an  action  for  words  imputing  to  the  plaintiff  that  he 
had  set  fire  to  his  own  premises ;  innuendo,  (meaning  that  he 
had  been  guilty  of  wilfully  setting  fire  to  the  premises^  which 
while  in  his  occupation  had  been  destroyed  by  fire) ;  after  ver- 
dict for  the  plaintiff,  judgment  was  arrested,  because  the  words 
might  have  been  used  in  the  sense  charged  in  the  innuendo 
without  inqiuting  to  the  plaintiff  an  indictable  offence ;  wilfully 
setting  fire  to  a  person's  own  premises  is  not  necessarily  a 
crime,  the  imputation  therefore  was  not  actionable  \ 
If  an  in-  If  an  innuendo  be  absurd  or  superfluous,  and  a  sufficient 

Duendo  bo     (^uge  of  action  appears  without  it,  it  may  be  rejected  as  sur- 
superfluous  *  *  ^  ^  j 

it  may  be     plusage  ^.     Care  should  be  taken  not  to  introduce  an  innuoido 
^^  giving  to  the  slander  a  particular  character,  which  is  not  neces- 

sary to  support  the  action ;  for  in  general  innuendoes  must  be 
proved  as  laid ;  thus,  where  the  words  declared  upon  imputed 
either  a  firaud  or  a  felony,  and  the  declaration  contained  an 
innuendo  that  the  defendant  meant  thereby  to  impute  a  felony ; 
it  was  held  to  be  incumbent  on  the  plaintiff  to  prove  that  they 
were  spoken  in  the  latter  sense  ^. 
Damage.  When  the  words  are  actionable  in  themselves,  it  is  unneces- 

sary to  lay  special  damage  in  the  declaration*      But  where 
'special  damage  is  the  gist  of  the  action*  it  must  be  stated 
with  particularity,  as  if  the  injury  consist  of  the  loss  of  cus- 
tomers, the  names  of  the  customers  should  be  specified  *. 


*  Gardiner  v.  WilHamB,  2  C  M.  Per  Tindai^  C  J^  in  Day  «.  RoUn. 
&R.78.  1  6ale»  89,  (in  error).  1  son,  fiifira.  Pm- i^ifce,  B.,  in  Gar- 
Mees.  &  Wels.  845.  diner  e.  Williams,  nipro. 

^  Sweetapple  v.  Jesse,    5  B.  &  *  Smith  v.  Carey,  3  Camp.  461. 

Ad.  27.    2  N.  &  M.  36.  Williams  e  StoU,  \  C  St  M.  ejb. 

*  Roberts  1?.  Camden,    9   East,  Sellers  o.  Till,  4  B.  &  C.  65&. 

93.     Harvey  e.  French,  (in  error,)  *  B.  N.  P.  7-    1  Sid.  396.     Lowe 

I  C.  &  M.  11.    2  Moor  &  S.  691.  r.  Harewood,  Sir  W.  Jones,  196. 
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This  being  an  action  on  the  case,  the  general  issue  is  "  not 
guilty,"  which  by  Reg.  Gen.  H.  T.  4  W.  IV.  «  shall  operate 
as  a  denial  only  of  the  breach  of  duty  or  wrongful  act  alleged 
to  have  been  committed  by  the  defendant ;"  and  "  in  an  action 
of  slander  of  the  plaintiff,  in  his  office,  profession,  or  trade,  the 
plea  of  not  guilty  will  operate  to  the  same  extent  precisely  as 
at  present,  in  denial  of  speaking  the  words,  of  speaking  them 
maliciously  and  in  the  sense  imputed,  and  with  reference  to  the 
plaintiff's  office  or  trade."  ■ 

The  only  effect  of  the  new  rules,  in  respect  of  the  pleading  in  Evidence 
this  action,  appears  to  be,  that  the  matter  stated  in  the  induce- 


ment, unless  specially  denied,  will  be  considered  as  admitted 
under  the  general  issue  ^ ;  and  that  a  release  and  accord  and  sa- 
tisfaction, which  formerly  might  have  been  given  in  evidence 
under  this  plea  ^  ,  must  now  be  specially  pleaded  \  With 
these  exceptions  the  plea  of  not  guilty  puts  in  issue  the  same 
facts,  and  the  same  evidence  is  admissible  under  it,  as  formerly. 
The  plaintiff,  therefore,  must  under  this  plea  prove  all  the  fiicts 
alle^d  in  his  declaration  which  are  essential  to  his  right  to 
recover,  and  the  defendant  may  give  evidence  to  disprove  any 
thing  essentia]  to  the  plaintiff's  case;  he  may  shew  that  the 
alleged  slander  or  libel  was  not  spoken  or  published  in  the 
malicious  sense  imputed  by  the  declaration,  but  in  an  innocent 
sense,  or  that  it  was  spoken  or  published  on  an  occasion  which 
rebutted  the  inference  of  malice ;  as  that  it  was  a  privileged 
communication,  &c.  *  ;  that  the  alleged  libel  was  published  by 
order  of  the  House  of  Commons  ^     It  seems,  indeed,  that  with 


nend 
stue. 


in 


•  Reg.  OcD.  H.  T.  4  W.  IV.  r. 
i. 

^  See  onto,  1380. 

*  Lane  o.  Applegste,  1  Stark.  97* 
'  Reg.  Geo.  &  T.  4  W.  IV. 

'  LOIie  V.  Price,  X  N«  &  P.  le. 
)  Demi  432.  Smith  v.  Richardson, 
VI'illcB,  20.  As  to  what  constituteB 
I  privileged  communioition,  &c., 
ce  ofUe,  1363,  et  teq. 


'  Stockdale  r.  Hansard,  Coram 
Litaedale^  J.,  at  Chambers,  Nor. 
163&  In  this  case  there  was  a  plea 
of  not  guilty,  and  also  a  special  plea 
of  justificBtion  to  the  above  effect, 
and  the  learned  judge  ordered  the 
special  plea  to  be  struck  out;  as  that 
defence  might  be  given  in  evidence 
under  the  geoend  issue.  See  Reg. 
Gen.  H.  T.  4  W.  IV. 
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Justifica- 
tion of 
truth. 


the  exceptions  above  stated,  the  defendant  may  under  the  ge- 
neral issue,  give  any  matter  in  evidence  which  is  in  law  an  an- 
swer to  the  action,  except  the  truth  of  the  imputation,  which 
muit  be  specially  pleaded. 

The  plea  of  justification,  on  the  ground  of  the  truth  of  the 
slander  or  libel,  must  in  general  confess  the  imputation  as  laid 
in  the  declaration,  otherwise  it  will  be  bad  on  demurrer  *  ;  and 
it  should  be  Earned  with  the  same  degree  of  certainty  and 
precision  as  are  requisite  in  an  indictment  or  information^. 
If  the  imputation  against  the  plaintiff  be  general,  the  plea 
of  justification  must  state  specific  facts,  shewing  particular 
instances  of  misconduct  on  the  part  of  the  plaintiff,  of  the  same 
nature  as  the  slander  laid  in  the  declaration;  a  plea  in  the  words 
of  the  libel  will  be  bad  on  demurrer  ;  thus,  a  justification  of  a 
charge  of  a  person  being  a  swindler,  must  state  the  particular 
instances  by  which  the  defendant  means  to  support  it  ^.  Where 
a  libel  charged  an  attorney  with  general  misconduct,  viz.,  gross 
negligence,  falsehood,  prevarication,  and  excessive  bills  of  costs, 
in  the  business  he  had  conducted  for  the  defendant ;  a  plea  in 
justification,  repeating  the  same  general  charges,  without  speci- 
fying the  particular  acts  of  misconduct,  was  held  insufficient 
upon  demurrer^.  A  plea  of  justification  to  an  action  for 
charging  the  plaintiff,  as  a  justice  of  the  peace,  **  with 
pocketing  fines  of  prisoners  whom  he  had  convicted,"  should 
state  the  names  of  the  parties  convicted,  and  of  whom  the 
plaintiff  had  received  the  finest 

It  is  no  objection  to  the  plea  that  it  does  not  justify  the  whole 
tionofpart.  charge;  if  the  charge  be  divisible,  a  justification  of  part  will 
be  good  pro  tanto.  As  where  the  imputation  was,  that  the 
plaintiff  (a  proctor)  *'  had  been  suspended  three  times  per 
quod  his  neighbours  were  led  to  think  he  had  been  guilty  of 
extortion  ;**  plea,  that  he  had  been  suspended  once  for  extor- 
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'  Johns  V.  Oittens,  Cro.  Eliz.  239. 
Per  Barley,  J.,  in  M'Phenon  «. 
DanieU,  10  B.  &  C.  266. 

t»  I  Stark.  Sland.  47&  Wyld  o. 
Cookman,  Cro.  Eliz.  492. 

'  J'Anson  v,  Stewart,  1  T.  R. 
74a 


*  Hobnes  o.  Catesby,  1  Taunt. 
543.  Jones  o.  Stevens,  II  Price, 
236.     Lane  v.  Howman,  1  Prioe, 

*  Newman  tK  Bailey,  2  Ghitu 
6G5. 
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tion ;  held,  that  the  libellous  matter  was  divisible,  and  that  the 
plea  was  an  answer  to  a  part  K 

If  the  imputation  be  substantially  justified,  it  is  sufficient  ^»  A  subetan. 
A  plea,  stating  that  the  libellous  matter  complained  of,  **  is  true  cation'is  * 
m  substance  and  effect,"  means,  that  it  is  true  in  every  material  euffident. 
particular,  and  if  the  defendant  does  not  prove  such  statement 
to  be  true,  the  plea  is  not  proved,  although  he  prove  facts  of 
the  same  description  ^^  But  if  the  declaration  alleges  a  charge 
of  felony,  a  plea  confessing  the  charge  and  justifying  only  by 
stating  circumstances  of  suspicion,  is  not  sufficient  ^.  Where  in 
an  action  for  libelling  the  plaintiffs  in  their  business  of  selling 
medidoes,  by  publishing  that  the  defendants  '<  had  crushed  the 
Hygeist  system  of  wholesale  poisoning  pursued  by  the  scamps 
and  rascals,  and  that  several  of  the  rotgut  rascals  had  been 
convicted  of  manslaughter ;  and  fined  and  imprisoned  for  kill- 
ing people  with  enormous  doses  of  their  universal  boluses  ;*' 
tbe  defendants  justified  "  that  the  pills  were  composed  of  aloes 
and  gamboge  of  a  dangerous  poisonous  nature,  and  that  two  of 
theHygeists  had  been  convicted  of  manslaughter  for  administer- 
ing the  pills ;"  held,  after  verdict,  that  the  plea  was  sufficient, 
though  it  did  not  justify  the  words  scamps  and  rascals,  and 
though  it  appeared  that  one  of  the  patients  who  had  died  had 
not  taken  the  quantity  of  pills  which  the  Hygeist  had  ordered, 
it  appearing  that  a  greater  number  would  only  have  accelerated 
bis  death.  The  court  considered  that  the  substantial  imputa- 
tion contained  in  the  libel  was  justified  by  the  plea,  and  that  it 
was  not  necessary  to  justify  terms  of  general  abuse  ^. 

If  the  defendant  intends  to  avail  himself  of  the  statute  of 
limitations,  he  must  plead  it  specially  ^ 

There  are  many  matters  of  defence  which,  though  admissible  Defences 
in  evidence  under  the  general  issue,  may  also  be  specially  ^^^^/ 

pleaded.     Whenever  the  occasion  of  the  speaking  or  publishing  general  is- 
sue may 

-        ■  be  spe- 

ciaUyplead> 

'  Clarkaon  v.   Lawson,   6  Bing.  *  Weaver  v.  Lloyd,  4  D.  &  R.    ^ 

^.    But  such  plea  to  the  whole  230.     2  B.  &  C.  678. 

dedaration  would  be  ill  on  demurrer.  *  Mountneyv.  Watton,  2  B.  & 

Id,  26&    See  Bloantney  v.  Watton,  Ad.  673. 

2  B.  &  Ad.  678,  mfra,  *  MorriBon  v.  Banner,  3  Bing. 

^  Edwards  v.  Bell,  1  Bing.  403.  N.  C.  759.    3  Hodges,  112. 

1  Stark.  SL  403.  'See  mUe,  1244. 
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ftirnishes  a  defence  to  the  action,  it  seems  it  wmy  be  specially 
pleaded.  As  if  the  defence  be  that  the  alleged  Kbd  was  a 
report  of  proceedings  in  a  court  of  justice;  the  defiendant 
may  plead  tliat  fact  specially.  It  has,  indeed,  been  dofubted 
whether  such  defence  may  be  available  under  the  general 
issue  K  But,  as  a  privileged  communication  may  be  given  in 
evidence  under  a  plea  of  not  guUty  \  there  appears  no  solid 
reason  why  this  defence  should  not  also  be  admissible  under 
that  plea  ;  it  is  usual,  however,  and  the  safer  course  to  plead 
it  specially.  The  plea,  to  be  available,  must  state  that  die  pub- 
lication is  a  true,  accurate,  and  full  report  of  proceedings  in  a 
court  of  justice  ^.  A  plea  that  it  is  in  subtUtnee  a  true  report, 
is  bad'. 
A  plea  of  A  plea  of  justification  on  the  ground  that  the  imputation  was 

oomi^ni-     ^  privileged  communication,  must  expressly  deny  malice,  or 

cation  must  gtate  that  the  communication  was  made  honestly  and  hcmA  jUr, 
deny  ma-  ,  . 

lioe.  which  might  imply  the  absence  of  malice  * ;  and  if  the  publica- 

tion be  actionable  of  itself,  a  plea  merely  denjring  that  the 
plaintiff  has  sustained  any  special  damage  is  bad,  though  spedal 
damage  be  alleged  in  the  declaration '.  It  is  no  answer  to  an 
action  for  oral  slander,  that  the  defendant  heard  the  words  fraa 
another,  and  that  he  named  him  at  the  time ;  he  must  also 
allege  that  he  believed  the  words  to  be  true,  and  diat  he  spoke 
them  on  a  justifiable  occasion  s. 

The  plaintiff  cannot  object  at  the  trial,  that  the  plea  of  jm- 
tification  is  insufficient,  as  he  should  have  demurred.  The 
defendant  is,  therefore,  entitled  to  verdict  if  the  pka  be 
proved  \  Where  there  is  a  plea  of  not  guilty  and  justificadoss, 
and  the  jury  find  for  the  defendant  on  the  former,  they  sfaoitU 
be  discharged  from  finding  on  the  special  pleas  ^ 


■  Curry  v.  Walter,  1  R  &  P.  C.  373.      1  Hod^es,353. 

^  See  afdey  1389.  '  Id, 

""  P«r  T^fuio/,  C.  Jm  in  DelflgiU  «.  >  M'Phenofi  v.  Siiiieh,  1#  ft  A 

Higbley,  3  Biag.  N.  a  963.  Saon-  C.  963,  iml«,  1376. 

dersv.  Mills,  6  Bing.  Sia  ^  Bdvondso.  Water,  SScBfc.7* 

<*  Flmt  r.  Pika,  4  B.  &  C.  473.  2  Chitt.  291. 

See  ani^,  1373,  as  to  what  reporto  of  *  Robertson  v.  M']>mif44l^* 

judidal  proceedings  are  justifiable.  670. 

*  Smith  V.  Thomas,  2  Bing.  N. 


5EC.  Xn.]  EVIDCKCE.  1395 


SECTION  XIT. 

EYIOEKCR. 
PAGE   I  PAOE 
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1.  —  Evidence  for  the  plaintiff,']  If  the  publication  of  the 
slander  be  not  admitted  by  the  pleadings,  the  plaintiff  must 
gi?e  eridence  of  it.  If  the  action  be  for  words,  proof  of  their 
having  been  spoken  in  the  presence  of  a  third  person  is  suffi- 
cient *.  The  words,  we  have  seen,  must  in  general  be  proved  as 
laid  \  If  the  action  be  for  written  slander,  proof  of  the  libel 
produced  being  in  the  handwriting  of  the  defendant  is  primd 
facie  evidence  of  it  being  published  by  him  ^,  If  the  words  have 
been  q)oken  or  the  libel  addressed  to  the  plaintiff  only,  without 
any  further  publication,  the  action  cannot  be  sustained,  though 
such  publication  might  be  the  subject  of  an  indictment,  on  the 
ground  of  its  tendency  to  produce  a  breach  of  the  peace  ^. 

In  an  action  for  a  libel  contained  in  a  letter,  written  by  the  de-  Proof  of 
fendant  to  the  plaintiff;  proof,  that  the  defendant  knew  that  letters  ^^ 
sent  to  the  plaintiff  were  usbally  opened  by  his  clerk,is  evidence 
to  go  to  a  jury  of  the  defendant's  intention  that  the  letter  should 
be  read  by  a  third  person,  which  would  amount  to  a  publication  *. 
But  sending  a  letter  to  a  third  person  is  proof  of  publication. 
Where  a  letter  containing  the  libel,  in  the  handwriting  of  the 
defendant,  was  addressed  to  a  party  in  Scotland,  and  was  proved 
to  have  been  put  into  the  post  office,  and  to  have  been  forwarded 
to  Scotland,  and  to  have  the  proper  post  marks  on  it,  and  was 
produced  with  the  seal  broken ;  it  was  held  sufficient  evidence 
of  it  having  reached  the  party  to  whom  it  was  addressed,  and 
consequently  of  a  publication  ^  A  publication  by  an  agent  ia 
a  publication  by  the  principal ;  thus,  the  sale  of  a  libel  in  die 
defendant's  shop,  by  his  servant,  is  primd  facie  eridence  of  a 


*  B.  N.  P.  6.  MB*  2  E^p,  624.     2  Stark.  £y.  462. 
^  See  mUe^  1383.  *  Delacroix  r.  Trevenol,  2  Stark* 

*  BcK  o.  Beaie,  I  Iiord  Raym.  63. 

417.  '  Warren  v.  Warren,  I  C.  M.  ft 

*  18aimd.132.     PhlQipe  o.  Jan-  R.  260. 
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publication  by  the  defendant  K  The  defendant  may,  however, 
rebut  the  presumption,  by  shewing  that  the  libel  was  sold  con* 
trary  to  his  orders^  or  without  his  authority  **. 

In  order  to  shew  that  a  defendant  had  caused  a  printed  libel 
to  be  inserted  in  a  newspaper,  a  reporter  proved  that  he  had 
given  a  written  statement  to  the  editor  of  the  newspaper,  the 
contents  of  which  had  been  communicated  by  the  defendant  for 
the  purpose  of  such  publication,  and  that  the  newspaper  then 
produced  was  exactly  the  same  with  the  exception  of  one  or 
two  slight  alterations,  not  affecting  the  sense ;  held,  that  what 
the  reporter  published,  in  consequence  of  what  passed  with  the 
defendant,  might  be  considered  as  published  by  the  defendant, 
but  that  the  newspaper  could  not  be  read  in  evidence  without  pro- 
ducing the  written  account  delivered  by  the  witness  to  the  editor ^ 

So,  where  in  an  action  for  a  libel  published  in  a  newspaper,  a 
letter  was  produced  in  the  defendant's  handwriting  to  prove  it 
to  have  been  sent  by  the  defendant  to  the  newspaper  office ; 
and  therefore  several  of  the  most  libellous  passages  in  the  letter 
were  struck  out.  by  the  editor ;  but  the  libel  which  was  pub- 
lished corresponded  with  those  parts  of  the  manuscript  which 
were  not  struck  out ;  held  to  be  sufficient  evidence  of  a  pub- 
lication by  the  defendant,  for  though  he  did  not  authorize  the 
erasures,  yet  as  he  gave  permission  to  the  printer  to  publish  the 
libel  in  a  larger  and  more  offensive  form,  he  authorized  him  to 
publish  it  in  a  form  which  was  less  offensive  ^. 

Printing  a  libel  is  primd  facie  evidence  of  a  publication  *• 
The  delivery  of  a  newspaper  to  the  officer  at  the  stamp  office  ^ 
or  accounting  to  the  officer  for  the  duties  on  advertisements 
contained  in  the  paper,  is  sufficient  evidence  of  publication  '• 
If  a  libel  be  dated  of  a  particular  place,  it  is  primd  facie  evidence 
that  it  was  written  there  ^.     Where  a  libel  was  composed,  writ- 

*  Bac.   Ab.   Libel,  46a     Com.  v.  Douglas,  7  C  &  P.  626. 

Dig.  Libel.  Plunkett  r.  Cobbett,  6  *  Baldwin  v.  Elphinatone,  2  BL 

£sp.  136. '  1038. 

^  2  Stark.  £▼.  456.  '  Rex  o.  Amphlett,  4  B.   &  C 

*^  Adams    v.  Kelly,     R.   &   M.  36. 

167.  >  Cook  V.  Ward,   6  Bing.  409. 

'  Tarpley  v,  Blabey,  2  Bing.  N.  And  see  Res  v.  Topham,  4  T.  R. 

C.  437.     1  Hodges,  41 4.  Wadding.  126. 

ton  o.  Cousins,  7  C  &  P.  396.   Bond  ^  Rex  v.  Burdett,  4  B.  &  A.  dS. 
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ten,  and  put  ioto  the  post  office  (whether  sealed  or  not  was 
doubtfu])  in  £.,  with  an  intention  that  it  should  he  puhlished, 
and  was  aAerwards  puhlished  in  M, ;  held,  sufficient  to  warrant 
tbe  jury  to  infer  a  puhlication  in  L*  *  The  production  of  a  News- 
certified  copy  of  the  affidavit  filed  at  the  stamp  ofHce  by  the  P*P*"' 
printers,  publishers,  and  proprietors  of  newspapers,  pursuant  to 
$S  Geo.  III.  c.  78.  ss.  9 — 11,  together  with  a  paper  correspond- 
ing with  the  paper  described  in  the  affidavit,  is  sufficient  evi- 
dence of  a  publication  by  the  parties  making  the  affidavit  ^. 

If  the  inducement  be  material  and  specially  denied,  tbe  plain-  Indnoe. 
tiff  must  prove  the  facts  therein  alleged  ;  if  not  denied,  it  will 
be  considered  as  admitted  <^. 

If  the  slander  affect  the  plaintiff*  in  his  office,  profession,  or  Proof, 
business,  it  will  be  necessary  for  him  to  prove  that  he  filled  the  slander 

office,  or  was  a  member  of  the  profession,  &c.,  unless  the  slander  J»>n  respect 
'  .  of  office, 

or  libel  admits  that  the  plaintiff  filled  that  character,  in  which  profeuion, 
case  proof  thereof  will  be  dispensed  with^.     In  order  to  sustain 
an  allegation  that  the  plaintiff*  filled  a  certain  situation^  it  is  in 
general  sufficient  to  shew  that  he  acted  in  that  capacity  *. 

It  is  said  in  2  Starkie,  on  Slander,  that  where  a  plaintiff  avers 
gcneraUy  that  he  filled  any  particular  situation  or  office  in 
which  he  has  been  calumniated,  or  that  he  exercised  any  par- 
ticular profession  or  business,  it  is  sufficient  to  give  general 
evidence  of  his  having  acted  in  the  office  or  situation,  or  of  his 
having  exercised  that  particular  profession,  or  carried  on  that 
trade  or  business ;  but  in  a  recent  case.  Lord  Denman  said, 
*'  No  doubt  a  person  complaining  of  a  slander  upon  him  in  a 
particular  character  must  prove  that  he  possesses  that  character, 
where  the  slander  does  not  admit  it."  '  Therefore  where  the 
declaration  alleged  that  plaintiff*  had  been  and  was  a  physician, 
and  exercised  that  profession  in  England,  and  on  that  account 
had  been  and  was  called  doctor,  meaning  doctor  of  medicine, 


Id.  Bognall    V.    Underwood,    Jd,  621. 

^  Mayne  o.  Fletcher,  9  B.  &  C  Yriaarri  p.  Clement,  3  Bing.  432. 

..^SSL     Rex  v.   Hunt,  31.     Bowel's  *  Berryman  o.  Wise,  4  T.    B. 

State    Trials,    375.      9  B.   &    C.  366. 

3^5.  n.  '  C!ollin8  v,  Carnegie,  1  Ad.   & 

'  See  anU,  1380.  EU.  703. 

^  Jones  r.  Stevens,  U  Price,  235. 
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Doctor  of 
physic. 


Attorney. 


Malice. 


and  then  stated  that  defendant  slandered  thefdaintiff  in  fail  cha- 
racter of  a  physician  practising  In  England,  and  denied  his  riglii 
to  be  called  a  doctor  of  medicine ;  held,  that  the  pkdntiff  was 
bound  to  prove  that  he  was  entitled  to  practise  as  a  physiciaii 
in  England ;  and  that  such  proof  was  not  furnished  by  shewisg 
the  &ct  of  his  having  so  practised ;  nor  by  shewing  that  he  had 
received  the  degree  of  doctor  of  medicine  at  the  imiversiiy  of 
St.  Andrew's  *•  To  prove  that  the  plaintiff  has  taken  the  de- 
gree of  doctor  of  physic  he  must  produce  the  books  of  the  uni- 
versity containing  the  act  which  conferred  the  degree,  or  an 
examiiied  copy  of  such  act,  or  a  diploma  with  proof  of  the  aed 
of  the  court  ^. 

To  prove  that  ^  plaintiff  is  an  attorney,  an  examined  copy 
of  the  roU  of  attomies  signed  by  the  plaintiff  is  sufficients  So 
is  the  book  in  the  master's  oflke  containing  the  names  of  idl  the 
attomi^,  together  with  proof  that  the  plaintiff  practised  as 
an  attorney  at  the  time<^.  So,  the  stamp  office  oertificale, 
countersigned  by  the  master  of  the  coinrt,  'wprimdfKie  evidence 
that  the  plaintiff  is  an  attorney  of  that  court  ^. 

If  die  slander  or  libel  is  actionable  in  itself,  that  is,  if  its  na- 
tural tendency  is  to  vilify,  defame,  and  injure  the  plaintiff,  aad 
no  circumstance  appears  which  in  law  could  justify  the  defend* 
ant  in  publishing  it,  the  law  infers  malice  from  the  very  ad, 
and  no  extrinsic  evidence  thereof  is  necessary '.  But  if  it  ap- 
pears that  the  words  were  spoken,  or  the  libel  published  on 
a  justifiable  occasion ;  as,  if  it  be  a  privileged  communication, 
it  will  be  incumbent  on  the  plaintiff  to  give  evidence  of  malice 
in  fact  8,  In  order  to  prove  malice  the  plaintiff  may  give  is 
evidence  any  expressions  of  the  defendant,  whether  oral  or 
written,  not  actionable  in  themselves,  which  indicate  spite  or 
ill  will ;  but  the  usual  course  of  late  is  not  to  receive  in  evi- 
dence, to  shew  the  quo  anmo,  anything  which  may  be  the  sub- 


^  Id,  As  to  proof  of  having 
taken  a  degree  of  M.D.  at  St.  An- 
di«w^iee/(i.  See  Smith  r.  Taylor, 
1  N.  R.  lOS. 

^  Moiies  V.  Thornton,  8  T.  R. 

SOS. 
"  Roecoe,  £v.  371. 
^  Lewis  V.  Walter,  3  B.  &  C. 


13&  Jonei  e.  Stevens,  11  Prioe^ 
2AI. 

•  Sparkling  tk  Heddon,  9  Bo^* 
16. 

^  Bromage  v.  Prosser,  4  B.  &  C 
247*  Per  Le  BUme^  J.,  in  Rn  a 
Creevy,  1  M.  &  S.  873. 

>  Id.    See  ofUt,  1363. 
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ject  of  another  action,  nnleu  it  distinctly  relates  to  tbe  same 
subject  as  the  slander  for  which  the  action  is  brought  *.  "  The 
dittioctioQ  is  this,  you  may  give  CYidence  of  subsequent  words 
to  explain  the  words  in  the  declaration,  but  where  there  is  no- 
thing equivocal  in  the  words  charged,  you  cannot  give  evidence 
of  subsequent  words  of  the  same  import,  for  which  an  action 
maybe  brought  and  damages  received;"  for  the  record  in 
this  action  would  not  be  evidence  in  a  subsequent  action,  and 
tbe  damages  might  be  enhanced  by  the  admission  of  such  evi- 
dence, yet  the  plaintiff  might  recover  distinct  damages  for  such 
wordsm  a  subsequent  action."  ^  But  previous  slander,  for  which 
damages  have  been  received,  is  admissible  in  evidence  ^  So,  a 
vrit  of  enquiry  issued  against  the  defendant  in  a  former  suit 
for  speaking  ahooilar  slanderous  words,  is  admissible  ^«  In  an 
action  for  words  imputing  perjury,  the  plaintiff  was  allowed 
to  shew  that  subsequently  to  the  words  the  defendant  preferred 
an  indictment  against  him  *.  But  the  plaintiff  must,  under  the 
general  issue,  shew  that  the  slander  or  libel  is  false  '. 

In  an  action  for  a  libel  in  a  weekly  periodical  publication, 
a  witness  was  allowed  to  prove  a  purchase  of  a  copy  after  the 
action  brought  as  well  as  before,  for  although  not  evidence  for 
the  purpose  of  aggravation,  it  was  evidence  to  shew  that  the 
paper  was  deliberately  circulated  a. 

Where  words  were  given  in  evidence  by  the  plaintiff,  in  order 
to  prove  a  malicious  intent  by  the  defendant,  which  were  not 
stated  in  the  declaration ;  held,  that  the  defendant  might  prove 


'  P«r  Tmdaly  C.  J.,  in  Defrieso. 
Bsm,  7  C.  &  P.  112,  in  wbich  caie 
eridenoe  of  a  lubseqaent  repetition 
of  tbe  nme  slander  waa  admitted, 
l^nnerty  v.  Tipper,  2  Camp.  72. 
In  thi«  case,  Sir  Jamet  Mat^fieldj 
C.  J.,  said,  **  You  might  as  well  give 
in  evidence  one  highway  robbery  on 
the  trial  of  another.'*  Waddington 
T.  Cousins,  7  C.  &  P.  595.  Tarpley 
f.  BUbey,  ante,  1394. 

^  Per  Lord  Ahinger^  C.  B.,  in 
Pearoe  o.  Ormsby,  1  M.  &  Rob. 
4o6L  Simmons  o.  Blake,  Id,  4tTl, 
Stuart  v.  Lorell,  2  Stark.  93.     but 
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see  RosteU  r.  Maquister,  1  Camp. 
49.  n.  Lee  v.  Huson,  Peake,  166. 
Madeod  v.  Wakeley,  3  C.  &  P.  312, 
where  actionable  words  and  libels 
not  mentioned  in  the  declaration 
were  received  in  evidence. 

*  Per  Paiietm,  J.,  I  M.  &  Rob. 
478. 

^  Jackson  v,  Adams,  1  Hodges, 

78. 

*  Tate  V,  Humphreys,  2  Camp.  73. 
'  Stuart  V,  Lovell,  2  Surk.  93. 

■  Plunkett  V,  Cobbett,  5  Esp.  136. 
See  Chubb  t.  Westley,  6  C.  &  P. 
436. 

Y  Y 
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the  truth  of  Buch  words  K  Where  special  damage  is  tlie  gist  of 
the  action  the  plaintiff  must  prove  it  as  alleged  in  the  declara- 
tion*. 


EWdenoe  2. — Evidence  for  the  defendant  J\  It  has  already  been  shewn  what 
tion^^da-  cvi^l^nc®  ^c  defendant  may  give  under  the  general  issue  in  har 
mages.  of  the  action ;  it  is  here  proposed  to  shew  what  evidence  he  may 

produce  in  mitigation  of  damages.  It  has  been  held  that  the 
defendant  may,  in  mitigation  of  damages,  shew  that  he  eopied 
the  libel  from  another  newspaper,  and  omitted  some  passages 
reflecting  on  the  plaintiffs.  So,  he  may  give  in  evidence  Itbeb 
previously  published  of  him  by  the  plaintiff,  with  a  view  of 
shewing  a  provocation  ^,  provided  they  relate  precisely  to  die 
same  subject  as  the  libel  for  vdiich  the  action  is  brought;  but 
not  otherwise  *.  But  general  evidence  that  the  plaintiff  has 
been  in  the  habit  of  libelling  the  defendant,  is  not  admissible  '. 
Where  the  libel  purported  to  be  a  report  of  what  took  place  at 
a  coroner's  inquest,  evidence  of  what  occurred  at  the  inquest 
was  received  in  mitigation  of  damages  s.  It  has  been  held  ta 
several  cases  that  the  defendant  may  give  general  evidence  of 
the  plaintiff's  bad  character  ^.  But  in  a  recent  case  it  was  held 
that  general  evidence  of  the  bad  character  of  the  ptaJntHT,  (an 
attorney,)  and  of  his  ill  repute  in  the  profession,  was  iniMTmiMihli 
either  to  contradict  an  allegation  in  the  declaration  "  that  he 
carried  on  the  business  of  an  attorney  with  great  credit ;"  or  in 
support  of  an  averment  in  the  defendant's  justificati<m>  ^  that 
the  defendant  was  a  disreputable  professor  and  praclitioaer  in 
the  law." '  If  the  defendant,  in  an  action  for  slander,  gave 
up  the  name  of  the  person  from  whom  he  heard  it  at  the  tii 


*  Warne  v.  Chadwell,   2  Stark.  '  Wakdey  r.  Johnson,  K.  &  X. 
467.  422. 

^  See  aniff,  1367.  '  Eaat  v.  Chapman,  M.  &  JL  4& 

*  Creeyy  o.  Carr,  7  C  &  P.  64.  2  C.  &  P.  671. 
SeeSaundenv.  Mills,  6Bmg.2]3.  ^  Williams  v.  CaDoider,  Us, 

«i  WatU  0.  Fraser,  7  C.  &  P.  369.  307-    Newsam  v.  Cair,  2  StazL  7iW 


May  V.  Brown,  3  B.  &&  113.     Earl  of  Ldoeeter  n.  Wabcr,  2 
Taipley  v.  Blabey,  2  Bing.  N,  C.     261.    2  Stark.  £r.  469l 
437.    AnUy  1384.  ^  Jones  «.  Stems,  II  PrioB^  SUw 
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be  may  giwe  evidence  in  mitigation  of  damaged,  that  he  heard 
the  slander  from  that  person  K 

In  an  action  for  words,  where  special  damage  is  the  sole  cause 
of  action,  the  defendant  may,  under  the  general  issue,  give  the 
truth  of  the  words  in  evidence  to  disprove  malice  \ 

The  defendant  is  entitled  to  have  the  whole  of  the  libel  read,  Th«  de« 
or  the  whole  of  the  conversation,  in  which  the  words  com-  a^ght^to 
plained  of  were  spoken,  detailed  in  evidence,  for  he  is  entitled  ^^  ^ 
to  have  the  publication  submitted  to  the  jury,  that  they  may  the  llbd 
judge  whether  there  is  evidence  of  malice  on  the  face  of  its  JJ^*^ 
and  to  shew  that  the  publication,  taken   altogether,  was  not  whose  pro- 
calcdated  to  injure  the  character  of  the  plaintiff^.     Where  the  ^  decide 
aD^ed  libel  purported  to  be  a  report  of  a  former  action  for  a  ^b«ther  it 
uoel,  by  the  same  plaintiff,  and  the  report,  after  stating  the  hbel  a  libeL 
and  the  proceedings  at  the  trial,  stated  that  the  jury  found  a 
Terdictfor  the  plaintiff,  with  SOL  damages ;  held,  that  the  judge 
had  properly  left  it  to  the  jury  to  consider  whether  the  report^ 
though  containing  some  allegations  defamatory  of  the  plaintiff^ 
was,  if  taken  altogether,  with  the  statement  of  the  verdict  be« 
ing  in  his  fiivoiir,  injurious  to  the  character  of  the  plaintiff,  or 
likely  to  put  him  in  worse  estimation  than  he  had  been  before  *. 
If  the  meaning  of  the  publication  admits  of  any  doubt,  it  is  for 
the  jury  to  decide  whether  it  amounts  to  a  libel  or  not.     The 
judge  may  tell  them  what  is  the  legal  result  of  a  particular  con« 
struction,  but  the  constructioq  is  for  them.    Where  the  judge 
expressed  his  decided  opinion  that  the  publication  was  libellousy 
ttd  the  jury,  notwithstanding,  found  a  verdict  for  the  defend-^ 
aot ;  the  court  refused  to  disturb  the  verdict  '•    And  so  on  thi^ 
trial  of  an  indictment  or  information  for  a  libel;    the  jury 
may,  by  the  provisions  of  the  statute,  give  a  general  verdict 
of  guilty  or  not  guilty  upon  the  whole  matter  put  in  issue,  pro- 


*  Bennett  «•  Bennett,  6  C.  &  P.  *  Chahnen  v.  Payne,  3  C.  M.  it 
586.  R.  150.    1  Gale,  60.   Dices  v.  Law* 

*  WaSaon   v,   Reynolds,    M.    &  son,  I(L  n. 

U.  1.  *  Chafaners  v.  Payne,  mpra, 

'  Wrigbt  V.  Woodgate,  2  C.  M.  '  Empson  v.  Fairford,  1  W.  W. 

&  R.  673.    1  Gale,  329.    Cooke  v.  &  Day.  10. 
Hn|h€s,R.&M.  112. 

Y  Y  2 
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vided  the  judge  shall  give  his  opinion  or  direction  to  themoD 
the  matter  in  issue  *. 


SECTION  XIIL 

COSTS. 


By  21  Jac.  I.  c.  16,  "in  all  actions  on  the  case  forsUnder- 
ous  words,  if  the  jury  upon  the  trial  of  the  issue  in  such  action, 
or  the  jury  that  shall  enquire  of  the  damages,  do  assess  the  da- 
mages under  40s.,  the  plaintiff  shall  recover  only  so  much  coits 
as  the  damages  so  assessed  amount  to." 

This  statute  has  heen  held  not  to  extend  to  actions  for  Ilbel^ 
nor  to  actions  where  special  damage  is  the  gist  of  the  actioo '; 
but  where  the  words  are  in  themselves  actionable,  the  case  is 
within  the  statute,  though  special  damage  be  averred  and 
proved  ^.  Where  there  are  different  counts  in  the  same  decla- 
ration, some  containing  words  not  actionable,  and  others  con« 
taining  actionable  words,  and  special  damage  be  laid  refem'ng 
to  all  the  counts ;  the  plaintiff  will,  under  a  general  verdict,  be 
entitled  to  full  costs,  though  the  damages  be  under  40i.;  for 
some  part  of  the  damages  must  have  been  given  in  respect  of 
the  special  damage  ^.  So,  where  the  words  are  actionable  lod 
other  matter  likewise  actionable,  is  stated  as  a  distinct  injury  and 
not  as  a  mere  consequence  of  thtfivords ;  as  where  the  declara- 
tion, after  stating  words  imputing  a  felony,  averred  that  the  d^ 
fendanc  proved  the  plaintiff  to  be  imprisoned ;  the  case  is  not 
within  the  statute,  and  the  plaintiff  will  be  entitled  to  faO 
costs  ^.  A  justification  does  not  entitle  the  plaintiff  to  foB 
costs  s. 


*  38  O.  III.  c.  60.  *  2Stark.  Stand.  114. 

^  Hall  r.  Wainer,  2  Stark.  SUmd.  *  Sayille  o.  Jaidina,  2  U.  Bl 

114.  531. 

*  Lowe  V.    Harewood,   Sir  W.  '  TopnU  o.  Edwards,  Cnv  Car. 
Jones,  196.     Collier  o.  Oaillard,  2  163. 

Bl.  1062.  *  Halford  r.  Smith.  4  Esit,  5^ 
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SECTION  I. 

WHEN   TRESPA9A  LIES   IN   GENERAL. 

An  action  of  trespass,  rt  et  armis,  lies  to  recover  damages 
for  any  injuries  committed  with  force  to  the  person,  or  to  his 
real  or  personal  property.  Thus  it  lies  for  an  assault,  hattery, 
false  imprisonment,  or  even  a  menace,  if  accompanied  with  a 
consequent  inconvenience*.  So  it  lies  for  an  injury  to  the 
relative  rights  occasioned  by  force,  as  for  menacing  tenants, 
servants,  &c.,  and  beating,  wounding,  and  imprisoning  a  wife 
or  servant,  whereby  the  landlord,  master,  or  servant  hath  sus- 
tained a  loss  ;  though  the  injury  be  consequential  and  not  imme- 


*  3  Bl.  Com.  120.  '^  A  menace  but  to  complete  the  wrong  there 
alone  without  consequent  inoon-  roust  be  both  of  them  together.'* 
venienoe,    makes  not   the  injury;      Id. 
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diate  K     It  lies  for  criminal  conyenatioD  with  tbe  plaintiff's 

wife,  or  for  seducing  his  servant  or  daughter,  per  fuodter' 

vitimm  amsii,  force  being  implied,  as  the  wife  and  senrant  hare 

no  power  to  consent  \ 

Tbs  injoiy       To  sustain  trespass,  the  injury  must  in  general  be  ionne- 

^^^^1^"°'  diate,  and  not  consequential,  and  committed  with  force,  either 

actual  or  implied;   an  injury  may  be  considered  immediate 

when  the  act  complained  of  itself  and  not  a  mere  consequence 

of  that  act,  occasions  the  injury ;  but  the  degree  of  force  b 

immaterial,  "as  if  a  log  be  thrown  into  the  highway,  and  at 

the  time  of  its  being  thrown  it  hit  any  person,  or  eren  if  it 

were  put  down  in  the  most  quiet  way  upon  a  man's  foot,  it  is 

trespass ;  but  if  af^er  it  be  thrown,  any  person  going  along  tk 

road  receives  an  injury  by  fiJling  over  it  as  it  lies  there,  it  is 

case." «     "  If,"  said  Lord  Ellenborough,   "  the  injurious  act 

be  the  immediate  result  of  the  force  originally  ap^ied  by 

the  defendant,  and  the  plaintiff  be  injured  by  it,  it  is  the  snb- 

ject  of  an  action  of  trespass  vi  et  ormti,  by  all  the  cases  bodi 

ancient  and  modem,  and  it  is  immaterial  whether  the  injarj  be 

wilful  or  not."  * 

When  tlie         It  may,  however,  be  observed  that,  though  the  tfUeiUkm  o( 

jared  may     ^^  wrong  doer  is  immaterial  as  to  the  question  whether  the 

waive  the     form  of  action  should  be  trespass,  yet  the  party  injured  maj 

waive  the  trespass  and  proceed  for  the  tarts  where  the  mjnry 

is  caused  not  by  the  wi^ul  act  hut  by  the  negligence  of  the 

defendant.    As  where  in  an  action  on  the  case  against  three 

defendants,    proprietors   of  a    stage-coach,    the    dedsntiaB 

stated,  that  the  defendants  so  carelessly  managed  their  cosfh 

and  horses,  that  the  coach  ran  against  the  plaintiff  and  brob 

his  leg.     It  appeared  in  evidence,  that  one  of  the  defendants 

was  driving  at  the  time  when  the  accident  happened,  and  die 


*  Ditcham  v.  Bond,  2  M.  &  &  Shepherd,  2  BL  892.     3  Will.  401 
486.    1  Ch.  PL  167.  Reynolds  e.  Clarke,  2  Locd  Bars. 

^  Id:    Woodward  v.  Watton,  2  1402.      I   Stra.  63S.      Per  hx^ 

N.  R.  476.  Ouy  v.  livesey,  Cro.  Jac.  Kenifon^  in  Day  v.  Edwards,  5  T.  I- 

601.    Fits.  N.  B.  89.     Madadsm  649. 

9.  Olivant,  6  East,  387.  *  P^    Lord    EUmitm^   *c 

*  Per  Le  BianOy  J.,  hi  Leame  IieanM  v.  Bcay,  3  East,  MNL 
V.   Bray,  3  East,  602.     Soott  v. 
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jary  found  that  it  happened  through  his  negUgetU  driving  ;  the 
court  held,  that  the  plaintiff  might  maintain  case  against  all 
the  proprietors,  though  perhaps  trespass  would  lie  against  the 
proprietor  who  drove  the  coach.  Bay  ley  ^  J.,  "  No  doubt  tres- 
pass lies  when  the  injury  is  inflicted  by  the  wiljul  act  of  the 
defendant,  but  it  is  also  clear  that  case  will  lie  where  the  act  is 
n^L'gent  and  not  wilful."  * 

So  where  the  declaration  stated,   that  the  defendant  was 
driving  a  cart,  and  took  such  bad  care  of  the  cart  and  horse, 
that  it  ran  with  great  force  against  the  plaintiff's  horse,  where- 
by he  was  much  hurt,  &c.  ;     on   demurrer,  the  court  were 
clearly  of  opinion  that  case  would  lie,    as    the    injury  was 
alleged  to  have  arisen  from  the  carelessness  and  negligence  of 
the  defendant^.     And  whenever  the  injury  is  occasioned  by 
the  n^ligence  of  the  defendant,  the  plaintiff  is  at  liberty  to 
bring  an  action  on  the  case,  notwithstanding  the  act  be  imme- 
diate,  so  long  as  it  is  not  a  wilful  act  ^.     Where  one  driving  on 
the  wrong  side  of  the  road,  on  a  dark  night,  accidentally  drove 
his  carriage  against  another's,  it  was  held,  that  trespass  would 
lie  ^.     Where  the  declaration  stated,  that  A,j  the  defendant, 
had  so  carelessly  and  negligently  managed  and  steered  his  ship, 
that  it  ran  foul  of  the  plaintiff's  ship,  whereby  it  was  greatly 
damaged ;  the  court  held,  that  case  would  lie,  observing,  that 
if  tlie  iBJiury  had  been  occasioned  by  the  wilful  act  of  the  de- 
fendant, trespass  would  be  the  only  remedy  <*•      Where  the 
defendant  drove  his  gig  against  another  chaise,  whereby  the 
plaintiff's  wife  was  injured ;   held,  that  trespass  would  lie ; 
though  the  chaise  was  not  the  property  of  the  plaintiff ^ 


*  Itfoivton  v<  Hardem,  4  B«  &  C 
223*  **"  Althouf^  where  the  tres- 
pass ia  wilful,  and  there  be  no 
ground  of  action  but  the  trespass, 
case  may  not  be  maintainable ;  yet, 
in  general,  where  an  actual  damage 
has  been  sustained,  the  trespass  may 
be  waived,  and  an  action  may  be 
maintained  on  the  special  circum- 
atanoes.**  Per  Holroyd^  J.,  Id, 
Pitta  V.  Oainoe,  1  Salk.  10. 

^  Rogers  v.  Imbleton,  2  N.  R. 
117. 


"  Williams  v,  HoUand,  10  Ring. 
112. 

'  Leame  v.  Bray.  Day  v,  £d. 
wards,  6  T.  R.  64&  Lotan  v. 
Cross,  and  Covel  v.  Laming,  1  Camp. 
498. 

•  Ogle  r.  Barnes,  8  T.  R.  188. 

'  Hopper  V.  Reeve,  9  Taunt.  69& 
1  Moore,  407*  If  one  ship  run 
against  another  by  the  negligence 
of  the  pilot,  while  the  owner  is  on 
board,  case,  and  not  trespass,  is  the 
proper  remedy  against  the  owner. 
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When  a 
trespaaa 
willUe 
■gainst  a 
master  for 
the  act 
of  his  ser- 
vant. 


The  distinction  appears  to  be,  that  where  the  act  is  wilfiU^ 
and  the  injury  immediate,  trespass  is  the  only  remedy  K  But 
where  the  act  is  not  wilful,  but  the  result  of  negligence,  tres- 
pass or  case  will  lie,  at  the  option  of  the  plaintiff,  even  though 
the  injury  be  immediate  K  And  where  the  injury  is  not  inune- 
diate,  but  consequential,  case,  and  not  trespass,  is  the  proper 
remedy ''^  Where  a  lighted  squib  was  thrown  in  a  market- 
place, and  afterwards  thrown  about  by  others  in  self-defence, 
and  ultimately  hit  the  plaintiff  and  put  his  eye  out,  the  injury 
was  considered  as  the  immediate  act  of  the  first  thrower,  who 
was  held  to  be  liable  in  trespass ;  the  new  direction  and  new 
force  given  to  it  by  the  other  persons  not  being  a  new  trespass 
but  merely  a  continuation  of  the  original  force  ^.  Trespass 
lies,  at  the  suit  of  an  alien,  for  procuring  and  influencing  a  fo- 
reign prince  to  imprison  him  *•  So  it  was  held,  that  the  cap- 
tain of  a  merchant  ship  was  liable  in  trespass  for  procuring  a 
mutinous  seaman  to  be  flogged  and  imprisoned  in  a  foreign 
country  by  the  local  authorities  '• 

Where  the  injury  has  been  occasioned  by  the  n^ligence  of 
the  defendant's  servant,  tretpass  cannot  be  supported,  the  only 
remedy  being  cote  9;  unless  the  act  be  done  in  the  presence  <^ 
the  master ;  as  where  a  master  and  servant  were  together  in  a 
gig,  and  the  servant  was  driving  when  an  accident  happened ; 
heldj  that  the  trespass  of  the  servant  was  the  trespass  of  the 
master^. 


*  ItL  Tripe  V.  Dyer,  Coram 
Gatea^  J.,  Exeter  8.  Assia.  1767* 
dted  8  T.  R.  191,  and  6  T.  R. 
128.  Where  a  person  wilfully  ran 
his  boat  against  nets  and  destroyed 
them;  held,  that  trespass  was  the 
only  remedy.  Day  r.  Edwards,  5 
T.  R.  648.  Savignac  r.  Roome,  6 
T.  R.  125.  Williams  r.  HoUand,  6 
C.  &  P.  23. 

*  Per  euriamy  in  Moreton  r. 
Hardem,  supra,  Williams  r.  Hol- 
land, 10  Bing.  112.  Lloyd  v, 
Needham,  11  Price,  WS. 

^  Per  curiam^  in  Leame  v.  Bray, 


Day  V.  Edwards,  eupra.  See  title 
Case.    Anie^  586. 

^  Soott  e.  Shepherd,  2  BL  89S. 
3  Wils.  403.  This  is  considered  an 
extreme  case,  and  its  anthority  is 
very  doubtful.  See  3  Eaat,  596L  5 
Taunt.  634. 

*  Rafael  t.  Verelst,  2  BL  SMB. 
1066. 

'  Aitken  v.  BodwiU,  M.  &  M.  68. 

■  Morley  v.  Gainsford,  2  U.  BL 
442.     See  AtUe^  589. 

'^  Chandler  v.  Broughton,  1  CX  & 
M.  29.    3Tyr.220. 
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1. — When  this  action  lieaJ]    Trespass  lies  for  taking  or  in- 
juriog  all  inanimate  personal  property,  and  all  domiciled  and 
tame  animals^  as  cattle,  dogs,  &c. ;  it  lies  for  all  animals  usually 
marketable,  as  parrots,  monkeys,  &c.,  in  which  case  it  is  not 
necessary  to  shew  in  the  pleadings  that  they  have  heen  re- 
claimed*.    So  it  lies  for  other  animals,  fera  naturcet  which 
have  been  reclaimed,  or  in  the  possession  of  the  plaintiff,  as 
hawks,  rabbits,  hares,  fish,  &c.  ^    So  it  lies  in  some  cases  in 
respect  of  animals,  yer^  naiurcpf  not  reclaimed  ;  as  if  ^.  start 
a  hare  in  the  ground  of  B.  and  kill  it  there,  the  property  con- 
tinues all  the  while  in  J3.,  who  may  maintain  trespass  against 
j#.  for  taking  it ;  but  if  A,  start  a  hare  in  the  ground  of  J9., 
and  hunt  it  in  the  ground  of  C,  and  kill  it  there,  the  property 
is  in  A^  but  he  is  liable  to  an  action  of  trespass  for  hunting  in 
the  grounds  as  well  of  J9.  as  of  C.  ^  ;  and  if  after  the  hare  be 
killed,  or  run  down  by  the  dogs  of  A,  in  the  land  of   C, 
C  takes  the  hare,  A.  may  maintain  trespass  against  him^; 
but  it  would  be  otherwise  if  C  took  the  hare  before  A,  re- 
doced  it  into  possession  by  his  dogs  or  servants^^. 

2. — Wh>  may  maintain  this  action,"]    To  support  an  action  of  The  pUun. 
trespass,   the  plaintiff  must  at  the  time  the  injury  was  com-  j^^jJ^^Li 
mitted,  have  actual  possession  of  the  thing  which  is  the  object  possession, 
of  the  tre^ass,  or  else  he  must  have  a  constructive  possession  in  ^f  poefes- 
respect  of  the  right  being  actually  vested  in  him  «.    The  per-  ■">"*• 

"  Com.  Big.  Trespass,   (A.   !.)•  123. 

(Trover,  C).  1  Saund.  84.  Orymes  *  Churchward  v,  Studdy,  14  East, 

V.  Shark,  Cro.  Jac  262.      F.  N.  B.  249. 

86.  1  Id. 

^  Per  Holi^  C.  J.,  in  Sutton  v.  *  Per  Aahhursi,  J.,  in  Smith  u. 

Moody,    1    Lonl   Raym.  250.      2  MiUes,  1  T.  R.  400. 
Salk.  556.    2  BL  Com.  419.    Godb. 
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son  in  actual  possession  of  the  property,  even  though  he  has  no 
right  to  it,  may  maintain  trespass  against  any  person  hut  the 
real  owner  K  So  may  a  hailee,  as  a  carrier,  factor,  pawnee,  or 
a  sheriff^ ;  and  even  a  more  gratuitous  bailee  S  or  an  executor 
de  son  tort  may  maintain  trespass  for  an  injury  done  to  the  pro- 
perty while  in  his  possession  ^.  And  if  a  sheriff  omit  to  con- 
tinue in  possession  of  the  goods  under  an  execution,  he  cannot 
maintain  trespass.  As  where  a  sheriff's  officer  seized  a  table 
in  the  name  of  all  the  goods  in  the  house,  and  locked  up  his 
warrant  in  the  table  drawer,  and  left  the  house  without  leaving 
any  person  in  possession  ;  it  was  held,  that  the  sheriff  could 
not  maintain  trespass  against  the  landlord  for  distraining  the 
goods  for  rent  afterwards,  for  the  sheriff  abandoned  the  pos- 
session ^  And  where  the  sheriff  seizes  goods  in  the  possession 
of  a  party  who  obtained  them  through  fraud,  the  sheriff  cannot 
maintain  an  action  against  the  real  owner  for  rescuing  them  oat 
of  his  custody  '• 
A  party  en-  We  have  seen  that  actual  possession  with  a  quaUJted  title  to 
immeii^te    ^^®  property,  or  even  without  any  title^  will  enable  a  party  te 

poeMnion     maintain  this  action ;  it  may  be  further  observed,  that  as  the 

may  insiii- 

tain  tist-     "right  of  property  in  personal  chattels,  for  all  civil  purposes, 

draws  to  it  the  possession,  a  person  who  has  the  absolute  pro- 
perty, or  an  interest  in  the  goods,  may  maintain  trespass, 
although  he  has  never  had  the  actual  possession,  provided  he  be 
entitled  to  imnfediate  possession.  Thus,  where  A,  commis- 
sioned a  party  to  buy  a  cow  for  him,  who  bought  it  accord- 
ingly, but  before  the  cow  came  into  the  possession  of  J.^  or  he 
assented  to  the  purchase,  it  was  taken  away  by  the  defendant ; 
held,  that  A.  might  maintain  trespass  for  the  cow,  for  he  had  a 

*  2  Saund.  47*  o.      Blackham's  ^  2  Saand.  47-  & 

Case,   1   Salk.   290.      Woodson  r.  *  Booth  o.  Wilton,   1    B.  &  A. 

Nawton,  2  Stra.  777*     Rackham  v.  69. 

Jesup,  3  Wils.  332.     In  tmpatf  '  Husband  9,  Smith,  1  Ck.  PL 

for  seising  goods  in  the  possession  151.  170. 

of  the  phuntiff,  the  defendant  can-  *  Bkdes  «.  Amndale,  1  M.  &  & 

not   set  up   the  title  of  a  third  711* 

person  as  a  defence.      Nelson   o.  '  See  Earl  of  Bristol «.  Wilsmore* 

Cherrill,  7  Bing.  668.      IM.  &  1B.&C.  614.    2  D.  &  R.  765w 
Soott,  462. 
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property  in  her  at  his  eleetion,  and  hy  hringing  the  action  he 
elected  to  take  the  bargain  K 

So  the  owner  of  tithe  may  maintain  trespass  against  the  oc- 
cupier of  the  land,  for  turning  in  cattle  and  injuring  it  after  it 
has  been  set  out  K  So  the  grantee  of  waifs,  estrays,  and  a 
wreck  within  a  manor  may  before  seiaure  maintain  trespass 
against  a  wrong  doer  for  taking  them  away  ^,  So  an  executor 
may  maintain  trespass  for  an  injury  to  the  personal  property  of 
tlie  deceased,  after  his  death  and  before  probate,  for  the  pro- 
per^ is  Tested  in  him  on  the  death  of  the  testator,  and  that 
draws  to  it  the  possession^.  So  may  a  legatee  after  the  ex- 
ecutor has  assented  to  the  legacy,  for  a  trespass  committed  be- 
fore such  assent  *. 

So  a  person  who  has  leased  his  land  for  years  without  any 
reservation  of  the  timber,  may  have  trespass  de  bonis  asporiatis 
daring  the  continuance  of  the  term,  against  a  third  person,  who 
wrongftilly  cuts  down  the  timber,  and  after  it  is  severed  carries 
it  away  ^.  And  where  the  trees  are  excepted  in  the  lease,  the 
lessee  has  no  interest  in  them ;  and  if  he  fells  them,  or  damages 
them^  the  lessor  may  maintain  trespass  against  him'.  If  the 
owner  of  a  chattel  gratuitously  permit  another  to  use  it,  he 
may  maintain  trespass  for  an  injury  done  to  it  while  it  is  so 
used  ;  for  in  contemplation  of  law  the  chattel  continues  in  the 
possession  of  the  owner  \  But  it  is  otherwise  if  the  chattel 
be  let  ont  for  a  particular  time ;  as  where  the  plaintiff  hired  a 
chariot  for  a  day,  appointed  the  coachman,  and  furnished  the 
horses ;  it  was  held  that  he  might  maintain  trespass  for  an  injury 
done  to  it,  and  that  he  might  be  considered,  for  the  purpose  of 
the  declaration,  as  the  owner  and  proprietor  of  the  chariot  ^    A. 


*  Thomm  th  Philips,  7  C.  &  P. 

573. 

^  ^HUiams  v.  Lander,  8  T.  R. 

72. 

«  F.  N.  B.  91.    Com.  Dig.  Tres. 

pass,  (B.  4.).    Smith  v,  Milles,  1 
T.  R.  480.   Donwich  v.  Starry,  1  B. 
&  Ad.  831. 
^  Id.  %  Saond.  47.  a. 

•  Bro-Ab.  Trespais,  2S.    1  Ch. 
PI.  169. 

«  Ward  0.  Andrews,  3  Chittf , 


838.  And  see  Berry  9.  Heard, 
Palmer,  827.  Cro.  Car.  242.  2 
Campb.  602.  n.  But  the  lessee  can- 
not  maintain  trespass  under  such 
drcnmstances,  for  he  has  no  in« 
terest  whatsoever  in  the  trees  after 
they  are  severed  from  the  freehold. 
Evans  r.  Evans,  2  Campb.  602. 

■  1  Saund.  822.  & 

^  Lotan  tf.  Cross,  2  Campbb  484. 

1  Croft  0.  Alison,  4  B.  &  A.  690. 
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having  let  his  house  ready. furnished  to  ^.,  cannot  maintain 
trespass  against  the  sheriff  for  taking  the  furniture  under  an 
execution  against  B,^  for  he  parted  with  the  possession  *.  But 
the  master  of  a  fly-hoat  belonging  to  a  canal  company,  paid  by 
weekly  wages,  may  have  trespass  for  an  injury  to  the  boat  K  So 
a  shopkeeper,  who  has  the  possession  of  goods  sent  to  him  on 
sale  or  return,  may  maintain  trespass  for  injury  done  to  them  ^« 
Where  the  defendant  hired  a  steam-boat  for  an  excursion,  the 
owner's  captain  navigating  her ;  it  was  held,  that  the  defendant 
had  not  such  possession  as  to  justify  him  in  forcibly  turning 
out  a  stranger  whom  the  captain  allowed  to  come  on  board  ^. 

3. — Against  whom  thU  action  liesJ]  Trespass  lies  for  unlam^ 
fully  taking  or  injuring  personal  property  whilst  in  the  actual 
or  constructive  possession  of  the  plaintiff;  and  not  only  the 
party  who  did  the  immediate  act,  but  all  persons  who  di- 
rected or  assisted  in  committing  the  trespass,  are  in  general 
liable  as  principals  *.  If  a  man  employs  an  officer  who  seizes 
the  goods  of  a  third  person  under  an  execution,  and  the  man 
employing  the  officer  is  present  at  the  seizure,  he  is  liable  in 
trespass,  if  the  officer  has  committed  such  '•  One  who  assents 
to  a  trespass  afler  it  is  done,  is  a  trespasser  ',  but  not  unless 
the  trespass  was  for  his  benefit ;  as  where  A.  wrongfuUy  took 
a  gun  away  firom  the  plaintiff,  and  gave  it  to  C,  who  refused  to 
return  it  to  plaintiff;  it  was  held,  that  C  was  not  liable  in  tres- 
pass ;  unless  it  could  be  shewn  that  the  gun  was  seised  to  his  use>*. 


*  Ward  V.  Macauley,  4  T.  R. 
489. 

^  Moore  v.  Robinson,  2  B.  &  Ad. 
617. 

"  Colwill  V.  Reeves,  2  Campb. 
575. 

^  Dean  r.  Hogg,  10  Ring.  345.  4 
M.  &  Soott,  18& 

*  Co.  Litt.  57*  a»  2  Inst.  183. 
Bro.  Trespass,  PI.  14&  3  Wils. 
377-  Where  it  is  said  that,  pro- 
caring,  commanding,  aiding,  or  as- 
sisting, makes  one  a  trespasser. 

'  Meredith  v.  Flaxmaa,  5  C.  &  P. 
99. 


*  Bro.  Trespass,  PL  113.  3 
Wils.  377. 

^  Wilson  V.  Barker,  4  B.  &  Ad. 
614.  He  ^^  that  reoeiveth  a  tres- 
passer,  and  agreeth  to  a  trespass, 
after  it  is  done,  is  no  trespasser, 
unless  the  trespass  was  done  to  his 
use,  or  for  his  benefit,  and  then  his 
agreement  subsequent  amounteth 
to  a  commandment,  for  in  that  case 
amnis  rati  habiiio  retro  trmhUur  tt 
mandato  aquiparatur,^*  4  Isst. 
317.  Recognized  in  4  B.  &  Ad. 
616. 
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Trespass  may  be  supported  against  a  sheriflT  for  taking  tlie 
goods  of  A,y  under  an  execution  against  B.  * 

Where  the  outgoing  tenant  covenanted  with  his  landlord  to 
leave  the  manure  on  the  land,  and  to  sell  it  to  the  incoming 
tenant  at  a  valuation ;  it  was  held,  that  the  outgoing  tenant 
might  maintain  trespass  against  the  incoming  tenant,  for  taking 
the  manure  before  such  valuation,  for  the  possession  continued 
in  the  outgoing  tenant  ^.  "  If  I  put  in  motion  a  dangerous 
thing,  as  if  I  let  loose  a  dangerous  animal,  and  leave  to  hazard 
what  may  happen,  and  mischief  ensue  to  any  person,  I  am  an- 
swerable in  trespass."  ^  In  general,  trespass  is  not  sustainable 
against  a  bailee  who  has  the  possession  coupled  with  an  interest, 
unless  be  destroy  the  chattel  ^,  nor  against  a  joint  tenant  or  a 
tenant  in  common  for  taking  away  or  holding  exclusively  the 
property  from  his  co-tenant ;  but  if  he  destroys  the  chattel, 
trespass  lies  ^ 

Where  a  lessor  during  the  term  cut  down  some  oak  pollards 
growing  upon  the  demised  premises  which  were  unfit  for  tim- 
ber ;  it  was  held,  that  as  the  tenant  for  life  or  years  would  have 
been  entitled  to  them  if  they  had  been  blown  down^  and  was 
entitled  to  the  usufruct  of  them  during  the  term,  the  lessor 
conld  not,  by  wrongfully  severing  them,  acquire  any  right  to 
them,  and  consequently  that  he  or  his  vendee  could  not  main* 
tain  trespass  against  \he  tenant  for  taking  them  ^* 
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1.  What  constitutes  an  ananlt.  I  2.  What  constitutes  a  battery.  1410 

1. — What  constitutes  an  assault,']    An  assault  is  an  intentional  What  con- 
attempt  by  force  and  violence  to  do  an  injury  to  the  person  of  ^^^  ** 

*  Saundenon  o.  Baker,  3  Wils.      47*  g>    Martyn  v.  Knowlys,  8  T.S. 
309.  148. 

^  Beaty  v.  Gibbons,  16  East,  116.         '  Cbannon  o.  Fiitch,  6  B.  &  0. 

*  JPer  Lord  EOenbcrough,  C.  J.,     397-    See  Herlakinden's  Case,  4  Co. 
in  I^eame  e.  Bray,  3  East,  596.  62.       Countess    of    Cumberland's 

^   1  Ch.  PI.  172.  Case,  Moore,    812.      Sadgrove   v. 

'   Id.    Co.  Litt.  200.     2  Saund.      Kirby,  1  B.  &  P.  13. 
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anothery  such  as  by  presenting  a  gun  at  him,  pointing  a  pitehfbrk 
at  him,  drawing  a  sword,  or  throwing  anything  at  him  while  he  is 
within  reach  \  Riding  after  a  person  and  obliging  him  to  run 
into  a  garden  to  avoid  being  beaten,  is  an  assault  \  **  But  it  is 
not  every  threat,  where  there  is  no  actual  violence,  that  consti* 
tutes  an  assault ;  there  must  be  in  all  cases  the  means  of  carry- 
ing the  threat  into  effect.  If  the  defendant  was  advancing  in  a 
threatening  manner  to  strike  the  plaintiff,  so  that  the  blow 
woidd  have  reached  him  within  a  second  or  two  o{  time,  if  the 
defendant  had  not  been  stopped,  though  not  near  enough  at  the 
time  to  strike  him,  it  seems  to  me  an  assault  in  law."  « 

Whether  the  act  shall  amount  to  an  assault,  must  in  every 
ease  be  collected  from  the  intention.  Where  the  defendant  and 
another  person  were  fighting,  and  the  plaintiff  took  hold  of  the 
defendant  by  the  collar,  in  order  to  separate  them,  whereupon 
he  struck  the  plaintiff;  in  a  replication  of  de  injuridt  to  a  |^ea 
of  ton  assauU  demesne,  counsel  for  the  plaintiff  proposed  to 
give  these  facts  in  evidence,  when  it  was  objected  that  he  ought 
to  have  replied  the  matter  speciaUy ;  but  Legge^  B.,  overruled 
the  objection  that  the  evidence  was  not  offered  in  justificationt 
but  for  the  purpose  of  shewing  that  there  was  no  assault,  for  it 
was  the  quo  antmo  which  constituted  the  assault,  which  was 
matter  to  be  left  to  the  jury  ^. 

2. — What  eomiUuies  a  battery. "]  Battery,  which  always  in- 
eludes  an  assault,  is  the  actual  doing  an  injury,  be  it  ever  so 
slight,  upon  the  person  of  another,  by  striking  him  with  a 
hand,  or  some  instrument,  as  if  a  man  thrust  or  push  another 
in  anger,  or  hold  him  by  his  arm,  or  spit  in  his  face,  or  strike  a 
horse  upon  which  the  party  rode,  whereby  he  is  thrown ;  or  if 


*  Finch,  b.  3.  c.  0.    Ginn«r  v.  blow  oould  not  mcb  hhn,  it  not  an 
Sparkee,  Salk.  79.     B.  N.  P.  16.  Miault.    Com.  Dig.  Battory,  C. 
8eL  N.  F.  26.  '  Griffin  v.  Panons,  SeL  N.  P. 

^  Martin  r.  Shoppee,  3  C.  &  F.  37-  »•    MQiere  the  pariah  offioen 

373-  cot  off  the  hur  of  a  paaper,  i^nst 

*  Per  TifUUU^  C.  J.,  Stephens  v.  her  will,  it  waa  held  an  aaaault. 
Myen,  4  C.  &  F.  349.    Striking  at  Forde  «.  Skinner,  4  a  &  P.  330. 
another  at  such  a  distanoe  that  the 
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in  a  struggle  for  the  way,  or  other  contest,  he  touch  him,  it 
constitutes  a  hattery,  for  which  an  action  of  trespass,  m  ei  armis, 
will  lie  *.  If  a  man  whips  a  horse  upon  which  another  is  riding, 
and  makes  it  run  away,  he  is  guilty  of  hattery  upon  any  person 
against  whom  the  horse  may  run.  So  if  A,  take  the  hand  of 
B.f  and  strikes  C  therewith  against  ^.'s  wiU,  A.  is  guilty  of  the 
battery^  B,  not  ^.  So,  striking  a  horse  upon  which  a  party 
b  riding,  whereby  he  is  thrown,  .is  a  battery  <».  In  this 
action  it  is  immaterial  whether  the  act  of  the  defendant  was 
wilful  or  not  (except  that  the  intention  may  influence  the 
amount  of  damages)  ^.  If  the  injury  be  occasioned  by  the 
negligence,  mistake,  want  of  caution,  or  imprudence  of  the  de- 
fendant, he  is  liable,  for  no  man  shall  be  excused  of  a  trespass 
except  it  has  been  committed  utterly  without  his  faults 
Where  the  defendant  in  uncocking  a  gun  discharged  it,  and 
thereby  wounded  the  plaintiff,  who  stood  by  looking  on,  it  was 
held  a  battery  ^ 

But  if  the  injury  be  occasioned  without  any  blame  being  im- 
putable to  the  party  producing  it,  if  he  could  not  have  averted 
the  accident  by  the  exercise  of  any  degree  of  prudence  or  cir^ 
cumspection,  he  will  not  be  amenable  for  the  consequences  ff» 
As  if  a  soldier,  in  a  muster,  discharge  his  gun,  and  another  go 
across,  whereby  he  inevitably  and  against  his  will  hurts  him,  it 
is  not  a  battery  in  law  K  So  where  a  man  was  riding  along 
tbe  highway,  and  his  horse  on  a  sudden  fright  ran  away  with 
him,  upon  which- he  called  to  «/•  S*  to  get  out  of  the  way, 
which  J.  S»  neglected  to  do,  in  consequence  of  which  the 
horse  ran  over  him;  held,  that  the  rider  was  not  guilty  of 
battery  K 

Trespass  will  lie  for  beating  the  plaintiff's  servant,  per  quod 


*  Com.  Big.  Battery,  (A.).    B.  *  Underwood  tk  Hewion,  1  Stra. 
N.  I*.  15.  60& 

^  I*er  eunamy  in  Gibbons  v.  Pep-  ■  Wakeman  v.  Robinson,  1  Bhig. 

per,  I/ord  Baym.  38.  218. 

*  1  Mod.  24.  ^  Com.  Dig.  Battery,  (A.> 

^  Jwanm  v.  Campbell,  6  C«  &  P.  '  Gibbons  v.  Pepper,  Ld.  Raym. 

372-  38. 

«   VTesTer  V.  Ward,  Hob.  134. 
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servithim  amisH^      So  for  an  assault  and  battery  on  the 
plaintiff 's  wife  per  quod  contartium  amisit  \ 


SECTION  IV. 


THE   DECLARATION. 


This  is  a  transitory  action,  and  the  venue  may  be  laid  in  any 
county.  The  day  on  which  the  assault  was  committed  should 
be  stated,  but  it  is  not  necessary  to  prove  that  it  was  committed 
on  the  precise  day  laid  in  the  declaration,  for  the  day  is  imma- 
terial. The  plaintiff  may  prove  trespass  at  any  time  before 
action  brought,  though  it  be  before  or  after  the  day  laid  in  the 
declaration  ^.  Where  several  assaults  have  been  committed  on 
different  days,  it  is  usual  so  to  declare  in  this  form  ^,  *'  that 
the  defendant  on  such  a  day,  and  on  divers  other  days  and 
times  between  that  day  and  s(»ne  other  day,"  committed  the 
trespasses  complained  of;  and  when  it  is  so  stated,  the  plaintiff 
may  give  evidence  of  any  number  of  assaults  committed  within 
those  days;  but  he  will  not  be  allowed  to  give  evidence  of 
more  than  one  assault  committed  before  the  first  day  stated, 
therefore  it  would  be  advisable  to  state  a  day  so  fax  back  as  to 
cover  the  first  assaults  But  as  an  assault  is  one  entire  and 
individual  act,  it  is  improper  to  declare  upon  it  as  having  been 
committed  at  different  times ;  as  where  the  declaration  alleged, 
that  the  defendant  on  such  a  day,  and  on  divers  other  dafs^  ^^ 
made  an  assault  on  the  plaintiff;  it  was  held  bad  on  spedid 
demurrer  ^     But  where  it  was  alleged  that  the  plaintiff  a«- 


?  Ditcham  r.  Bond,  2  M.  &  S. 
436.  And  see  Woodward  o.  Wal- 
ton,  2  N.  R.  476. 

^  Guy  V.  Livesay,  Cro.  Jac.  501. 

'  B.  N.  P.  86.     1  Saund.  24.  n. 

'  Trespass  is  laid  with  a  con* 
tinnando  for  several  days,  to  pre- 
vent the  necessity  of  bringing 
several  actions.     1  Saund.  23.  a*  i». 

«  B.  N.  P.  86.  1  Saund.  24.  n.  If 


the  plaintiff  intends  to  give  cvi. 
denoe  of  repeated  acts  of  trespass, 
he  must  confine  himself  to  the  time 
in  the  declaration,  but  he  noAy 
waive  that  time  and  prove  an 
sault  at  any  time  before 
brought,   fd,^ 

'  English  r.  Purser,  6  East,  S93w 
Michell  V,  Neal,  Cowp.  C2&  I 
Saund.  24.  n. 
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9auked  on  such  a  day,  and  <m  iUners  other  dayB,  &c ;  it  was  held 
good  *.  If  the  declaration  contains  only  one  count,  the  plaintiff, 
after  proving  one  assault,  cannot  waive  that  and  proceed  to  give 
evidence  of  another  \  It  ought  to  he  alleged  that  the  assault 
was  committed  ot  et  armU  and  contra  pacejn^  &c. ;  but  the 
omission  of  this  allegation  is  matter  of  form,  and  can  only  be 
taken  advantage  of  by  special  demurrer ;  it  is  cured  by  ver- 
£ct^. 

In  an  action  by  husband  and  wife  for  an  assault  and  battery  Hatband 
on  the  wife,  the  declaration  should  not  contain  any  statement 
of  an  injury  or  damage  to  the  husband  only ;  and  so  in  an 
action  by  the  husband  alone«  for  an  assault  on  the  wife,  a  state- 
ment respecting  the  personal  sufferings  of  the  wife  should  not 
be  included.  In  the  former  case  the  declaration  should  con- 
clude ta  the  damage  of  both  ^* 


SECTION  V. 

THE   PLEADINGS. 


Thx  general  issue  in  this  action  is  "  not  guilty,"  which  merely 
puts  in  issue  the  fact  of  the  assault. 

The  defendant  may  justify  an  assault  in  defence  of  his  own  SmMmmii 
person ;  this  defence  or  justification,  which  is  technically 
termed  eon  aesault  demeene^  must  be  specially  pleaded.  If  the 
defendant  prove  that  the  plaintiff  first  lifted  up  his  staff  and 
ofiered  to  strike  him,  it  is  a  sufficient  assault  to  justify  his 
strikii^  the  plaintiff,  and  he  need  not  stay  until  the  plaintiff 
has  actually  struck  him  *.     Where  declaration  stated,  that  de- 


*  Bmgm  9.  Frodove,  2  B.  &  P.  ^  Stante   «.  Pricket,    1   Campb. 

435w       In    thii    caae    the    eoart  473* 

doubted  tbe  authority  of  Micfaell  v.  °  Statutes  4  Ann.  c.  16.  m.  1.  and 

Neal  I    but  in  English  o.  Purser,  16 ;  and  17  Car.  II.  o.  8.     1  Saund. 

Iionl      SUenbonmgh    distinguished  81.fi. 

^tese  cases,  inasmodi  as  the  word  '  Com.  Dig.  Pleader,  2  A.  1.   C. 


a99muiied  might  mean  that  the  de*     84 

fmadmni  eommitted  dlArent  assaults         *  B.  N.  P.  la 

ac  diArant  thnes. 

TOi..  n.  a  I 
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fendani  assaulted  plaintiff,  and  wrenched  a  stick  from  his  hand, 
and  with  the  said  stick,  and  with  his  fists,  gave  the  plaintiff 
many  violent  blows,  &c.,  &c.  Plea,  as  to  the  assaulting  the 
plaintiff  with  the  stick  and  his  fist,  &c.,  ton  auofUi  dememe ; 
held,  after  verdict,  that  the  plea  sufficiently  justified  the  battery 
with  the  stick  as  well  as  the  assault  with  it  *•  But  ev«ry  assault 
will  not  justify  every  battery :  it  must  appear  in  evidence  that 
the  assault  was  proportionable  to  the  battery  K  Therefore,  if 
A,  strike  B.^  B,  cannot  justify  drawing  his  sword  and  cutting 
off  A,*s  hand ;  but  it  must  be  such  an  assault  whereby  in  pro* 
bability  the  life  may  be  in  danger  \ 

A  husband  may  justify  an  assault  in  defence  of  his  wife  ',  or 
a  wife  in  defence  of  her  husband  *,  or  a  servant  in  defence  of 
a  master ;  but  not  e  contra,  because  a  master  may  have  an 
action  per  quod  iervitium  amitU  ^  But  a  servant  is  not  jus- 
tified in  assaulting  a  person  out  of  revenge  for  having  struck 
his  master  in  his  presence ;  he  is  warranted  in  so  doings  only 
to  prevent  an  injury  to  his  master ;  therefore  if  the  plaintiff  has 
led  off  assaulting  the  master,  the  servant  is  not  in  law  justified 
in  striking  him  s. 

The  defendant  may  also  justify  an  assault  and  battery  in 
defence  of  his  possession  or  property.  **  If  one  enter  my 
ground  I  must  request  him  to  depart  before  I  lay  hands  on 
him  to  turn  him  out ;  for  every  impositio  manuum  is  an  a»- 
sault  and  battery,  which  cannot  be  justified  upon  breaking  the 
close^  without  a  request  But  in  case  of  actual  force,  it  is  law- 
ful to  oppose  force  to  force,  and  if  one  break  down  the  gate^ 
or  come  into  my  close  vi  et  armis,  I  need  not  request  him  to 
be  gone,  but  lay  hands  on  him  immediately,  for  it  is  but  return- 
ing violence  with  violence.  So  if  one  comes  forcibly  and 
takes  away  my  goods,  I  may  oppose  him,  for  there  is  no  time 


*  Blnnt  o.  Beaumoni,  8  C  M.  & 
R.  412.     4  Dowl.  219. 

^  lb, 

*  Per  eurioM,  hi  Cook  v.  BasJ,  1 
lid.  Raym.  177*  In  Crockfoid  v. 
amlth,  2  Balk.  648,  the  doctrhie 
laid  down  seems  to  go  to  this,  that 
on  Mon  asiouU  dmnsane  th*  violenoe 
must  in  some  measure  be  commen- 


surate with  the  pfOToeatiQB.  Ar 
lAtOddah^  J.,  in  Reeoe  0.  Taylor,  1 
Harr.  &  WolL  la     4  N.  ft  M. 

^  8  RolL  Ah.  S4& 
*  Seward  v.  Baidlyv  1  U.  Bajn. 
68.    Salk.407. 
<  P0r  onriMi,  id:    B.  N.  P.  & 
■  BarCoot  v.  ReynoMs,  Sm.  SSX 
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to  mike  a  requett."  •    The  genend  form  of  pleading  Ium  been  MoOiter 


by  moilUer  manus  tmponut^  and  on  this  ground,  that  the  defend-  ^^.. 
ant  oo^t  not  in  the  first  instance  to  begin  with  striking  the 
piaintifl^  but  the  law  allows  him,  either  in  defence  of  his  person 
or  posseasion,  to  lay  his  hand  on  the  plaintifii  and  then  he  may 
say,  if  any  fordier  mischief  ensued,  it  was  in  consequence  49f 
die  plaintiff's  own  act ;  so  that  the  battery  follows  from  the 
renstanoe^.  Where  to  trespass  for  an  assault  and  batteiy  the 
defendant  pleaded^  that  the  plaintiff  with  force  and  arms,  and 
with  a  atrong  hand,  endeavoured  forcibly  to  break  and  enter 
the  plaintiff's  dose,  whereupon  the  defendant  resisted  and  op* 
posed  anch  entrance,  and  if  any  damage  happened  to  the 
plaintifii  it  was  in  the  defence  of  the  possession  of  die  said 
eloae  ;  it  was  held  good.  Lord  JTenyon,  C.  J.,  observing,  tkat  a 
per^  may  resist  and  oppose  force  by  force  in  defence  of  his 
poaacsaiop  if  necessary,  and  if  the  resistance  be  excessive,  the 
plaintiff  may  shew  that  in  a  new  assignment  *• 

But  where  the  declaration  stated,  that  the  defendant  made 
an  aaaanlt  on  the  plaintiff,  and  beat,  bruised,  wounded,  and  with 
great  force  and  violence  knocked  her  down ;  tihe  comrt  hdd,  that 
a  plea  of  **  moUiter  nuum*  wnypatmtf  in  order  to  turn  the  plaintiff 
oat  of  the  defendant's  house,  where  she  oontimied  against  his 
wiU,"  was  not  a  sufficient  answer  to  the  charge,,  as  it  (fid  not 
shew  that  the  plaintiff  made  resistance  and  assaulted  the  de* 
lendant*^  It  seems  dear  diat  the  defendant  cannot  in  any 
caae  jnstily  an  actmd  beaimg  and  wmmdrng^  unless  he  shews  in 
his  plea  that  force  was  used  or  attempted  on  the  part  of  the 
plaintiff;  but  still  he  may  justify  the  hett^ngf  that  is  to  say» 
what  in  law  amounts  to  a  battery,  by  way  of  moUiter  numms  ; 
for  it  has  been  held  that  a  justification  of  "  assaulting^  seiaing^ 
and  graaping  the  plaintiff/'  in  order  to  turn  bin  out  of  a 
vestry  room,  amounted  to  a  justification  of  battery  widiin  the 
nieaning  of  2iS  &  2d  Car.  II.  c  9.  as  to  cost8^    An  officer 


*   Pmr  euriam^  in  Oseea  «.  Qoi^  *  Orcgorjr  et  uxor  *.  Hfll,  8  T. 

dard,  2  fialk.  &U.    TuUar  fu  Besd^  K.  999. 

I  C*  &  P-  9^  *  Smith  «.  Edg»,  6  T.  JR.  MM^ 

b  J>.0r  £ai0rmM,  J.,  in  Weaver  tb  Jolmaon  v.  Koithwooi,  7  l^unu 

Baab«  8  T.  B.  81.  68a     1  SmuicL  6th  ed.  898.  n. 

«  mresverr.  Buah,  mpitk 
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cannot  justify  a  battery  by  virtue  of  an  arrest  under  process; 
for  an  arrest  can  be  made  without  touching  the  person ;  unless 
it  can  be  shewn*  that  the  plaintiff  resisted  or  attempted  to  rescue 
himself,  the  defendant  should  plead  not  guilty  to  the  battery, 
and  a  justification  as  to  the  assault ;  though  he  may,  by  way 
ofmolliter  mantUt  justify  a  beating  without  shewing  any  resist- 
ance or  attempt  to  rescue,  and  if  the  beating  amounted  to  any 
thing  more  than  a  mere  battery  in  law,  the  plaintiff  roust  new 
aasign ".  In  an  action  of  trespass  for  throwing  water  on  the 
plaintiff,  if  is  no  justification  that  he  persevered,  after  a  request 
to  desist,  in  obstructing  an  ancient  window  of  the  defendant's 
house  \ 
Allegation  In  a  justification  of  a  defence  of  property,  it  is  sufficient  to 
nonT"*'  allege  that  the  plaintiff  was  possessed,  without  setting  forth 
the  particulars  of  his  title ;  for  such  an  allegation  is  merely 
matter  of  inducement,  and  need  not  be  so  certain  as  where  the 
title  or  interest  of  the  party  comes  in  question  ^.  Where  a 
shire-hall  had  always  been  used  for  the  holding  of  county  mu- 
sical festivals ;  it  was  held,  that  the  stewards  of  one  of  these 
festivals  had  such  a  possession  of  the  hall  as  to  justify  them 
in  turning  out  an  intruder,  though  it  did  not  appear  that  the 
justices,  in  whom  the  property  of  the  hall  was  vested  by 
act  of  parliament,  had  sanctioned  the  holding  of  festivals 
therein  ^. 
Justifies-  We  have  seen  that  a  person  may  justify  an  assault  in  defence 

derate  oor-  ^'  "^"  person  or  property,  his  master,  or  wife,  &c«,  it  remams 
'jetton.  to  observe,  that  a  master  may  justify  the  moderate  correction 
of  his  servant  or  apprentice,  a  father  the  correction  of  hb 
child,  a  schoolmaster  that  of  his  pupil,  and  an  officer  may 
justify  the  moderate  correction  of  those  who  are  placed  under 
him,  if  they  prove  disobedient  or  refractory*.  But  in  all 
such  cases,  the  justification,  to  prove  available,  must  be  spe- 
cially pleaded.     In  a  justification  of  moderate  correction  of  t 


*  B.  N.  P.  19.      1  Saund;  296.  n.  Weaver  «.  Biuh,  8  T.  R.  7&   Sko-. 
WiUee,  17*  n.    See  Truioott  «.  Car-  viU  v.  Avery,  Cro.  Car.  isa. 
penter,  1  Ld.  Raym.  229.  *  Thomas  v.  Marah,  5  C  A  F 

*  Simpun  r.  Morris,  4  Taunt.  99ft. 

881*  *  B.N.P.1«.  Mathews ».  Cvvy, 

*  Johns  p.  Whitley,  3  Wib.  6ft.  3  Mod.  197. 
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seanuui  for  disobedience,  of  which  he  was  found  guilty  by  a 
court  martial,  the  finding  of  the  court  should  be  specially 
pleaded,  otherwise  it  will  not  operate  as  an  estoppel  *. 

Trespass  for  an  assault  and  battery,  plea  not  guilty.     At 
the  trial,  it  appeared  the  defendant  was  captain  of  a  ship,  and 
the  plaintiff  one  of  his  crew,  who  had  been  severely  beaten  by 
order  of  the  defendant,  from  which  his  health  had  much  suf-. 
fered.     On  behalf  of  the  defendant,  an  attempt  was  made  to 
shew  that  the  beating  in  question  was  given  by  way  pf  punish- 
ment for  misbehaviour  on  board  the  ship,  but  Lord  Eldon^  be* 
fore  whom  the  cause  was  tried,  told  the  jury  that  the  only 
question   for  their   consideration  was,  whether  the  defendant 
was  guilty  of  the  beating,  and  what  damages  the  plaintiff  had 
sustained   in  consequence  of  it ;    that  though  the  beating  in 
question,  however  severe,  might  possibly  be  justified,  on  the 
ground  of  the  necessity  of  maintaining  discipline  on  board  the 
ship,  yet  that  such  a  defence  could  not  be  resorted  to  unless 
put  on  the  record  in  the  shape  of  a  special  justification ;  and 
as  there  was  no  plea  of  justification  in  this  case,  that  the  jury 
should  give  damages  to  the  extent  of  the  evil  suffered.     On  a 
motion  for  a  new  trial,  after  verdict  for  the  plaintiff,  the  court 
held  the  direction  to  be  right  ^. 

Where  there  are  a  series  of  matters  complained  of  in  tres-  All  the  ma. 
pass,  and  the  plea  amounts  to  a  justification  of  all ;  in  order  to  gmxia^^ 
entitle  the  defendant  to  a  verdict,  it  is  incumbent  upon  him  to  ^,  juttifi^ 
onake  out  all  the  material  allegations  in  his  plea.      Therefore,  be  prorad. 
or  here  the  declaration  complained  of  an  assault,  putting  the 
3laintiflr  out  of  a  shop,  and  imprisoning  him  in  custody  of  a 
>oHce'ofBcer,  and  the  plea  was  molliter  manus  imposuit,  to  re- 
no  ve  the  plaintiff  from  the  defendant's  shop,  and  a  jusdfica- 
ion  of  the  imprisonfhent,  because  the  plaintiff  had  assaulted 
[efendant,  and  the  assault  on  the  defendant  was  not  proved ; 
eld,   that,  although  without  it,  the  first  part  of  the  plea  was 
ustainable,  yet,  being  a  material  allegation  to  maintain  the  plea 


s 


Saniuiford  v.  Hunn,  2  C.  &  P.  might  be  injorions  to  hit  perform- 

IS.      A.  mumc  master  in  a  cathedral  ing  in  the  cathedral.     Newman  v. 

(M»ft  justified  in  even  moderately  Bennett,  2  Chitt.  195. 

atin^  a  chorister  for  singing  at  a  ^  Watson  v.  Christie,  2  B.  &  P. 

xch.     dub,    though    such   singing  ^24. 
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m  to  the  impriaonmeiity  it  wsb  necessary  to  prove  it  to  entitle 
the  defendant  to  a  verdict  *•  Where  the  declaration  alleged  an 
assault,  in  seising  and  laying  hold  of  the  plaintiff,  palling  and 
dragging  him  ahout,  striking  him,  forcing  him  out  of  a  field  into  and 
through  a  pond,  and  then  imprisoning  him ;  plea,  justifying  the 
assaulting,  seising,  and  laying  hold  of  the  plaintiff,  and  poll* 
ing  and  dragging  him  about ;  held,  no  sufficient  answer  to  the 
entire  charge  in  the  declaration  \ 

But  if  the  defendant  proves  as  much  of  his  plea  as  is  neces- 
sary to  cover  the  declaration,  he  need  not  prove  what  is  unne- 
cessarily alleged.  As  where  in  an  action  for  false  imprisonment^ 
the  defendant  pleaded  that  he  gave  the  plaintiff  in  cha^e  for  a 
felony  to  a  policeman,  who,  because  the  plaintiff  resisted,  beat 
die  plaintiff,  and  took  him  to  a  station-hoose.  There  was  no 
evidence,  either  of  any  resistance  by  the  plainti£^  or  of  any 
blow  given  by  the  policeman ;  held,  that  on  proof  of  the  other 
allegatioa,  the  plea  was  substantially  made  out  ^ 


fifiCTION  VX 
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Whsa  *  b  the  plea  of  justification  consists  of  a  matter  of  &ct,  triable 
t^^TitiiUii  ^y  ^  J^^*  '^  '^  iusauU  demcMfie^  defence  of  a  fiither  or  po- 
praper  re-  perty,  and  be  wholly  untrue,  the  replication  or  general  trnvose^ 
*  de  injuria  sua  propria  abs^  tali  causa^  is  in  general  proper. 

So  if  a  title  be  alleged  as  an  inducement  only ;  as  if  to  a  de- 
claration for  an  assault  and  battery,  the  defendant  plead  that 
he  was  possessed  or  seised  in  fee  of  a  dose,  and  had  cut  his 
com,  and  the  plaintiff  came  to  take  it  aiyiy,  and  the  defendant^ 
in  defence  thereof,  assaulted  the  plaintiff;  then  the  phuntiff 
may  reply  de  injuria  sua  propria  \ 
But  if  the  plea  be  true,  and  the  plaintiff  did  in  &ct  commit 


•JUeee  «.  Taykr,  4  N.  &  M.  Wl.    iaM.ftR.827. 

470.    1  H.  &  W.IS.  *  #  Sannd.  89S.  n.     Ikylor  » 

»  Bfuh  o.  Pulur,  4  H.  &  8oott,  Markham,    Yehr.  167.     Jona  » 

S88.    1  Bing.  N.  €.  .73.  Kitcfasoi  1 B.  &  P.  76. 

*  Atkinion  v.  Warne,  6  C.  &  P. 
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the  first  auaulty  but  can  justify  tl,  as  if  he  did  it  in  defence  of 
his  master,  his  wife,  or  his  possession,  he  must  reply  specially ; 
for  he  cannot  give  such  matter  of  justification  in  evidence  under 
the  general  traverse  de  injurid  ^  In  an  action  for  an  assault, 
the  declaration  stated  that  the  defendant  beat,  bruised^  and 
wounded  the  plaintiff;  to  a  plea  of  ton  assault  demesne^  the 
plaiiitiff  replied  de  v^urid^  and  at  the  trial  it  appeared  that  the 
plaintiff  got  off  his  horse,  and  held  up  his  stick  at  the  defend- 
ant, who  thereupon  struck  him ;  the  court  held,  that  the  plain- 
tiff ought  to  have  replied  specially ;  and  it  having  been  left  to 
the  jury,  whether  the  plaintiff  was  so  far  the  aggressor  as  to 
justify  the  assault,  and  they  having  found  in  the  affirmative,  the 
court  refused  to  disturb  the  verdict  \ 

In  an  action  for  an  assault,  if  the  defendant  plead  son  assault  Matter  of 
demesne,  or  that  he  arrested  the  plaintiff  upon  hue  and  cry 
levied,  de  i«t;«rtd,  is  a  good  replication,  for  it  consists  only  of 
matter  of  excuse  ^.  So  if  the  defence  be  a  moderate  correction 
of  a  servant  for  his  neglect  of  service,  de  injurid,  <^c.,  is  a  good 
replication,  if  the  plea  be  untrue  ^.  But  such  replication  does 
not  put  in  issue  "  the  moderateness  of  the  chastisement ;"  to 
raise  that  question  the  plaintiff  must  reply ''  excess."  *  So,  if  to 
a  declaration  for  an  assault  and  battery,  the  defendant  pleads 
that  he  was  seised  in  fee  of  a  close,  and  had  cut  his  corn,  and 
the  plaintiff  came  to  take  away  his  corn,  and  the  defendant  in 
defence  thereof,  &c.,  de  injurid  or  de  son  tort,  is  a  good  replica- 
tion ;  for  title  is  alleged  only  as  a  matter  of  inducement,  and 
the  defendant,  in  his  action,  claims  nothing  in  the  soil  or  corn, 
but  only  damages  for  the  battery,  which  is  merely  collateral  to 
the  title  ^ 
So  in  trespass  to  personal  property,  if  the  defendant  merely 


*  B.  N.  P.  1&  I  Chitt.  PL  69S.  tbere  it  a  qwfr^  put  to  this  case, 
^  Dale  r.  Wood,  7  Moor.  33.  with  a  reference  to  Willes,  101, 
'  1  Sound.  244.  e.  which  rather  lupports  the  case ;  for 
'  Oilbttrt,  Hist.  C.  P.  154.       1  there  it  is  said,  '*  that  in  an  action 

Ch.  PL  006.  for  assault  and  battery,  the  title  of 

*  Penn  «.  Ward,  1  Qale,  189.    2  the  land  can  never  possibly  come  to 
a  H.  &  B.  838.  be  material.*'    And  see  Vivian  «. 

'  3  SMind.  29&  a.     Com.   Dig;  Jenkins,  1  H.  &  W.  476. 
Pleader,  F.  21.    In  1  Ch.  PL  Mtt, 
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justify  the  chasing  cattle,  or  renxoviog  goods  from  land  of  whidi 
he  was  possessed,  the  replication  de  mjurid,  will  be  sniBcacnt*, 
Where  to  a  plea'in  trespass  de  bonU  asporUUiSf  justifying  the 
removal  of  chatteb,  because  they  incumbered  a  dose  of  whidi 
the  defendant  was  possessed,  &c. ;  the  plaintiff  replied  as  to 
part  of  the  goods,  de  tft^urid,  &c«,  and  as  to  the  other  part,  ts- 
tra  force  and  violence ;  it  was  held  good  on  special  demuneri 
for  such  a  replication  may  afibrd  several  answers  to  diflferent 
portions  of  the  chattels ;  for  some  of  the  goods  on  which  the 
defendant  trespassed,  mi^t  not  have  been  on  the  dote  at  all; 
«nd  such  as  were,  might  have  been  treated  with  unneoessaTT 
violence  in  the  removal  of  them.  The  plaintiff,  therefore, 
ought  to  be  permitted  to  present  these  fiusts  in  answer  to  tbe 
plea.  Though  the  mode  of  pleading  was  uncommon,  still  tliere 
was  no  objection  to  it  in  law  \ 
When  a  vs.  De  injuria  sua  propria  is  improper  whenever  the  defendafit 
2r^irjdi»  by  his  plea  claims  any  interest  in  the  land,  or  the  subject  madci 
improper.  £q  respect  of  which  the  pUdntiff  declares,  as  a  right  to  distrab 
for  rent  in  arrear,  or  a  right  of  common,  a  right  of  way,  or  the 
like ;  in  all  such  cases  the  plaintiff  should  reply  speciaUy  ac- 
cording t6  the  fiusts  ^.  So  where  the  defence  rests  upon  as 
authority  of  law,  as  a  process  warrant,  &c.,  or  as  the  serraot 
of  another,  or  by  his  command,  or  upon  an  authority  sr  power 
derived  from  the  plaintiff;  or  if  the  plea  contain  natter  of 
record  not  stated  merely  as  an  inducement ;  in  all  such  cases,  the 
plaintiff  must  either  deny  the  title,  authority,  8cc^  accoidiDg  to 
the  facts  of  each  particular  case,  or  protesting,  (which  in  eftct 
admits  these  matters,)  he  must  reply  de  injurid  absque  tenim 
causes  ^.  Where  matter  of  record  is  denied,  the  replicatioB 
should  be  nul  tiel  record. 
What  ds  By  the  replication  de  injuria  sua  propriof  the  whole  matter 

in  iMoe.       of  ^^^  P^^  ^  put  in  issue,  and  must  be  substantially  profcd 


*  Id,  Tayloro.  Eastwood,!  East,  strong,    WOfes,   90.      Cob.  Dig* 
303.  Ploid.  F.  21. 

»  Viyian  o.  Jenkins,  1  H.  &  W.  *  Jd.    Cooper  v.  Monks,  WiBa, 

408.    6N.&M.U.  63.    Hooker  o.  Nye,  1  C  H- ^  >- 

*  Crogsie*8  Case,  8  Co.  67.     2  3IMK.    Vivian «.  JoDkhii,  1H.&^ 
Sound.  296.  a.    Coekerill  v.  Ann.  468. 
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u  &r  as  it  is  material  to  constitute  a  justification;  for  the  cause 
alleged  is  the  matter  of  excuse  alleged,  and  all  the  material  al- 
legations  form  but  one  cause  or  excuse  K 

Where  the  plaintiff  declared  for  breaking  and  entering  his 
house,  HDpriscoikig  him ;  and  for  an  assault  and  battery ;  and  the 
defendant  justified  entering  the  house  and  arresting  the  plain- 
tiff under  a  writ  of  attachment  and  a  sheriff's  warrant  upon 
it,  and  aUeged,  that  because  the  plaintiff,  after  he  had  been  so 
arrested,  behaved  and  conducted  himself  in  a  violent  and  out- 
rageous manner,  and  could  not  otherwise  be  kept  in  safe  cus- 
tody by  the  defendant^  the  defendant  was  obliged  to  push  and 
pull  abcmt  the  plaintiff;  replication  de  injuria^  &c.  Upon  the 
trial,  the  arrest  under  the  process  was  proved,  and  the  plaintiff 
also  proved  the  battery  after  the  arrest;  but  the  defendant 
gave  no  evidence  of  the  outrageous  conduct  of  the  plaintiff 
while  in  custody ;  held,  that  the  justification  was  not  proved, 
and  that  the  plaintiff  was  entided  to  a  verdict^. 

But  it  is  sufficient  to  prove  so  much  of  the  facts  alleged,  as  will, 
in  point  of  la  w,  amount  to  a  justification.  And  if  the  plea  consists 
of  two  focts,  each  of  which  would,  when  pleaded  alone,  amount 
to  a  good  defence,  it  will  be  sufficient  for  the  defenoant,  if  one 
of  those  facts  be  found  by  the  jury^^.  And  it  is  sufficient  to 
prove  a  justification  which  covers  the  trespass,  although  it 
does  not  cover  the  matter  of  aggravation.  As,  where  to  an 
action  for  an  assault  and^  false  imprisonment,  the  defendant 
pleaded  that  he  was  possessed  of  a  shop,  and  that  the  plaintiff 
had  been  making  great  noise  there,  and  disturbed  the  defendant 
in  the  peaceable  possession  of  his  shop,  in  breach  of  the  king*s 
peace,  and  that  he  caused  a  great  concourse  of  persons  to 
assemble  and  disturb  the  defendant,  and  thereby  caused  a  riot 
and  disturbance,  whereupon  the  defendant,  in  order  to  preserve 
the  peace,  gave  the  plaintiff  in  charge  to  policemen,  who  took 


*  Crogate't  Case,  8  Go.  67.   Com.  cue  is  not  neoessary,  because  until 

Dig.  Pleader,  (F.  18.)  the    allegations   in   the  plea  were 

^  Phillipa  9.  Howgate,  5  B.  &  A.  proved,  the  question  of  esoess  oould 

220.    Reeoe  v.  Taylor,  1  H.  &  W.  not  be  raised. 

15.    4  N.  &  M.  4119.     Timothy  r.  *  SpUsbury  v.  Micklethwaite,  1 

Simpeob,  1  C.  M.  &  R.  767<   5  Tyr.  Taunt.  146.     See  Reece  v.  Taybr, 

244.    A  new  assignment  in  such  a  ante,  1418. 
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him  to  a  station  house,  and  thence  before  a  magiatnte,  wbo 
discharged  him ;  held,  that  even  without  the  allegatioa  of  riot, 
the  plea  disclosed  a  sufficient  justification ;  and  that  the  £m:U 
stated,  amounted  to  a  breach  of  the  peace,  and  justified 
the  defendant  in  directing  the  imprisonment*.  So,  where 
in  trespass  for  breaking  and  entering  the  plaintiff's  house,  sod 
9xpelUng  him  therefrom,  the  de&ndant  only  justified  the  break- 
ing and  entering ;  it  was  held  sufficient,  for  the  breaking  and 
entering  were  the  gist  of  the  action,  and  the  expulaion  was  oalj 
matter  of  aggravation.  If  the  plaintiff  had  wished  to  take  ad- 
vantage of  it,  he  should  have  shewn  it  in  a  new  ass^nineDt^; 
for  where  any  thing  is  inserted  in  the  declaration,  as  maUer  oj 
aggravation^  the  plea  need  not  answer  or  justify  that,  for  die 
answering  of  that  which  is  the  gist  of  the  action,  will  cover  the 
whole  of  the  declaration  <^. 


SECTION  VII. 

NBW   ASSIOKMKMT. 


A  NEW  assignment  is  in  the  nature  of  a  new  declaration,  or  ra- 
ther it  is  a  repetition  of  the  declaration,  differing  only  in  this, 
that  it  distinguishes  the  true  ground  of  complaint  as  being  dif- 
ferent from  that  which  is  covered  by  the  plea,  and  it  is  conse- 
quently to  be  formed  with  as  much  certainty  or  specification 
of  circumstances  as  the  declaration  itself^.  Where  the  de- 
fendant  has  committed  several  trespasses  either  upon  the  per- 
son, personal  or  real  property  of  another,  some  of  which  were 
justifiable  and  others  not,  and  the  action  is  brought  for  those 
trespasses  which  were  not  justifiable,  but  the  defendant  bj  his 
plea  answers  only  those  which  were  so,  the  plaintiff  should 
new  assign.  Thus,  in  an  action  of  trespass  for  an  assault,  if 
there  have  been  two  assaults,  one  justifiable  on  the  ground  of 


*  Coben.c.  Huakiwon,  2  Me^i.  &  **  1  Sauod.  88. «.    Hoa|iciTatt  k 

Well.  477.    See  Timothy  v.  Simp-  Smith,  8  Camp.  I7&    I^mbect  r. 

•on,  1  C.  M.  &  R.  7^7-  Hodgaon,  1  Bing.  317. 

»  Taylor  v.  Cole,  3  T.  E»  908.   1  ^1  Saund.  299.  <v  1  Ch.  n 

H.  BL  655.  624.    Stepfau  PL  84dw 
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iu  having  been  oommitted  in  self  defence^  and  the  other  not ; 
and  the  declaration  ^ntaias  only  one  count  for  an  assault,  and 
die  defendant  pleads  son  assault  demesne ;  the  plaintiff  should 
Dew  assign  the  illegal  assault,  viz.  by  stating  that  he  brought 
this  action  not  for  the  assault  alluded  to  and  answered  in  the 
pies,  but  br  amoiher  and  a  different  assault  committed  on  a  dif- 
ferent occasion ;  otherwise,- if  the  defendant  proves  the  justifica- 
tion he  win  be  entitled  to  a  verdict,  for  the  plaintiff  will  not  be 
allowed  to  give  evidence  of  an  assault  committed  on  a  different 
occasion  ■•  For  when  the  trespass  in  the  plea  is  alleged  to  be 
the  same  trespass  whidi  is  in  the  declaration,  if  the  plaintiff  ira- 
terses  the  cause  €^  justification  he  thereby  admits  it  to  be  the 
lame  trespass,  and  he  cannot  afterwards  give  evidence  at  the 
trial  that  the  trespass  in  the  {dea  is  a  different  one  from  that 
intended  in  the  declaration ;  hence  the  foundation  of  a  new  as- 
signment^. 

If  the  plaintiff  were  arrested  on  a  warrant  granted  pre^ 
wmdff  to  the  issuing  or  delivery  of  the  writ,  and  in  an  action 
for  an  assault  and  false  iniprisonment  the  defendant  justify 
under  the  writ  upon  which  the  plaintiff  was  arrested,  the  plain- 
tiff should  new  assign^-  So^  where  the  plaintiff  was  prc^rly 
arrested  at  first,  but  is  detained  after  he  has  been  duly  dis- 
charged by  the  person  at  whose  suit  he  was  in  custody,  and  in 
an  action  for  false  imprisonment  the  defendant  justify  under 
the  writ  upon  which  the  plaintiff  wss  arrested,  the  plaintiff 
should  new  assign  the  subsequent  detention  ^. 

It  has  been  said  that  in  an  action  for  an  assault  and  bat-  Matter  of 
tery  the  plaintiff  may  give  evidence  of  excess,  i.  e.  that  the  ^J[|^^t 
battery  was  more  than  was  necessary  for  self  defence,  under  ^  P^^ 
de  tiytfrii,  without  a  special  replication  or  new  assignment  *• 
But  according  to  a)l  die  authorities,  matters  of  aggravation  or 

'  1  fiMind.  299.  a.     1  Ch.  Pt  «.  Taylor,  1  H.  &  W.  16,  in  theie 

SSS.  termt :   **  It  it  generally  ihoaght 

^  2  Sannd.  6.  «.  that  estoaas  oaght  to  be  replied,  Imt 

*  1  Sannd.  290.  a.  I  do  not  altogether  agree  with  that.* 

'  /d.    See  alao  Lambert «.  Hodg-  But,  in  a  a ubieqiient  oaae,  Penn  r. 

MO,  8  Moore,  986.    1  Bing.  8I7>  Ward,  1  Gale,  191,  BoUand^  Baron, 

'  1  Ch.  PL 627,  en  theeuthority  said,  that  LUihdale^  J.,  had  afnee 

ef  a  diofaibof  lAtUsdak,  J^  in  Reeoe  altered  his  opinion  on  the  point. 


14f4  TRESPASS.  [chap.  XXII. 

excess  must  be  newly  assigned  K  Declaration  for  beating, 
bruising  and  wounding ;  plea,  son  assault ;  replication,  de  n- 
jurid.  It  appeared  at  the  trial  that  the  plaintiff  meeting  the  de> 
fendant  shook  his  stick  at  him,  whereupon  the  defendant  best 
the  plaintiff  in  an  outrageous  manner.  It  having  been  left  to  tbe 
jury  whether  the  plaintiff  was  so  far  the  aggressor  as  to  justify 
the  violent  conduct  of  the  defendant,  and  the  jury  having  foood 
a  verdict  for  the  defendant,  the  court  held,  that  if  the  defendaot 
had  assaulted  the  plaintiff  in  a  more  violent  manner  than  was 
necessary,  the  plaintiff  ought  to  have  replied  to  the  matter  spe> 
ciaUy  ^.  But  where  the  plea  justifies  a  battery  as  well  as  an 
assault,  and  the  plaintiff  proves  it,  the  defendant  must  prore 
enough  of  his  plea  to  justify  the  battery,  and  the  plaintiff  Dee<l 
not  new  assign  ^.  A  replication  de  infurid  with  a  new  €u»gth 
ment  that  the  defendant  committed  the  trespass  with  more  vio- 
lence than  was  necessary  for  the  purposes  in  the  plea  men- 
tioned, Js  demurrable  for  duplicity  '. 
A  new  as-  In  these  cases,  however,  a  new  assignment  is  only  necessary 
^S^eoes!-'  ^^cfc  there  is  but  one  count  in  the  declaration,  for  if  there  be 

lary  when     ^s  many  counts  as  there  are  assaults,  some  of  which  the  defend- 
there  is  bat  '      .      . 
one  count     ant  cannot  justify,  the  plaintiff  may  prove  these  wUkonU  a  new 

c£nd^  assignment ;  as,  if  there  be  two  assaults  and  the  defendant  cas 
justify  only  one,  if  the  plaintiff  prove  two  he  will  be  entitled  to 
a  verdict  * ;  and  in  such  cases  a  new  assignment  is  sometimes 
injudicious,  as,  if  there  be  two  counts  for  an  assault  and  fiJae 
imprisonment,  and  the  defendant  plead  not  guOty  to  both,  and 
a  justification  under  mesne  process  as  to  the  first  count,  tbe 
plaintiff  had  better  traverse  the  justification,  and  in  case  the  de- 
fendant proves  it,  give  evidence  of  the  false  imprisonment  on  the 
second  count,  than  make  a  new  assignment ;  for  if  he  new  as- 
signs he  thereby  admits  the  first  assault  to  be  justified,  and 

*  MonpriTBtt  e.  Smith,  2  Camp.  ^  Dnleo.  Wood,  7  Moan,ai 

178.    And  flee  the  caaea  there  cited  *  Per  BmgU^^  B.    Lambe  »  Bar- 

m  fiolif.     Nenlle  r.  Cooper,  2  C.  &  net,  3  C.  &  J.  294. 

M.  329.     Penn  o.  Ward,  I  Gale,  ^  Thomas  o.  Marah,  5  C.  &  P- 


190.    FHoe  V.  Pedc,  1  Bing.  N.  C.  396,  aula,  1416.   Cheoalwyp. 

386.     Bower  o.  Parry,  1  C.  &  P.  10  East,  73.      Franka  «.  Monieo, 

394.    Gale  v.  DahTmple,  Id.  381.  Id.  81.  n.  1  Saund.  300.  h. 

R.&M.  lis.  *  1  Saund.  299.  «.    9rN.  P.  17 
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therefore  abandons  the  first  count ;  and  if  be  ftits  in  proving 
the  allegation  in  the  new  assignment,  the  defendant  will  be  en* 
tided  to  a  verdict,  for  the  plaintiff  cannot  give  evidence  of 
either  act  of  trespass  on  the  second  count,  as  the  justification  of 
the  assault  was  admitted,  and  he  cannot  avail  himself  of  the 
tame  act  of  hnprisonment  both  on  the  new  assignment  and  also 
OD  the  second  count,  though  if  he  had  taken  issue  on  the  justifi* 
catioD,  the  defendant  might  not  be  able  to  establish  it*. 

In  transitory  actions,  not  only  the  Itme,  but  the  place  may  be 
made  material  by  the  plea,  and  the  plaintiff  must  then,  if  it  be- 
comes necessary,  new  assign  the  trespass  at  another  time  or 
place ;  for  a  new  assignment  isnsed  to  ascertain  with  precision 
and  exactness  the  place  or  time  which  had  been  alleged  only 
generally  in  the  declaration  \ 

The  rules  which  govern  new  assignments  in  trespasses  to  the  Trespaas  to 
person,  are  equally  applicable  in  trespasses  to  personal  property  ^^^^. 
in  analogous  cases.  Where  in  an  action  of  trespass  for  taking 
away  the  plaintiff's  oaks,  the  defendant  pleaded  that  the  oaks  were 
standing  in  a  certain  close,  situate  in  the  manor  of  ^.,  the  firee- 
hold  of  B,9  who  felled  them,  and  justified  taking  them  away  by 
the  command  of  B* ;  it  was  held,  that  the  plaintiff  might  new 
assign  that  the  oaks  were  growing  in  his  own  close,  within  the 
manor  of  W.,  and  were  other  oaks  from  those  mentioned  in  the 
plea «. 

In  trespass  for  breaking  and  entering  the  plaintiff's  close, 
seizing  his  goods,  casiingfJUnging,  and  thrcmmg  them  out ;  plea, 
ff9t  the  general  issue,  and  secondly  a  justification  to  all  the  tres- 
passes, " except  the  caeting^finging^ and  throwing"  The  plain- 
tiff joined  issue  on  the  justification,  and  had  a  verdict  on  the 
general  issue,  with  damages,  but  the  defendant  had  a  verdict  on 
the  justification ;  on  a  motion  to  enter  the  verdict  generally  for 
the  defendant,  on  the  ground  that  as  the  casting,  fiingingy  and 
tkromngf  were  matter  of  aggravation  only,  the  plaintiff  ought  to 
have  new  assigned ;  the  court  held,  as  that  part  of  the  tres- 
pass was  excepted  out  of  the  special  plea,  and  therefore  not 


9.  Hattison,  2  T.  R.     Webb,  1  Esp.  38. 
176.     1  Saimd.  299.  &  '  1  Saund.  300. «. 

^  1   Sannd.  300.  c.     Handle  v. 
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covered  by  it,  a  new  assignment  was  amtecessary ;  for  it  it  t 
clear  rule  of  pleading,  that  a  plea  cannot  be  considered  as  jus- 
tifying more  than  it  professes  to  justify ;  but  if  that  part  had 
not  been  excepted,  it  would  have  been   necessary  to  new 
assign*. 
TraspMs  to       In  trespass  for  an  injury  to  real  property,  where  the  de» 
wrtY^       fendant  justifies  under  a  right  of  way,  ftc,  if  the  defendant  bas 
used  the  way  in  a  difl^ent  manner  from  what  he  was  entitled 
to  do  by  virtue  of  the  prescription  or  grant,  the  ]rfaintiff  mast 
new  assigpn  \    So,  if  in  trespass  for  damage  done  by  the  de* 
fbndant's  cattle,  the  defendant  prescribe  for  common  for  hii 
catde,  leDoni  et  conekantf  ftc,  and  aver  that  the  catde  in  q«s> 
tion  were  commonable  cattle ;  in  case  some  of  tke  catde  wert 
not  levant  et  ctmckantf  the  plaintiff  should  new  assign  dat 
feet,  and  not  traverse  the  levancy  and  couchancy ;  lor  apeo 
such  a  traverse  it  would  be  saflBdent  fot  the  defendant  to  shew 
any  thing  which  excused  the  trespass,  and  the  noasbcf  aea* 
tioned  in  the  declaraticm  would  not  be  material  '• 

If  the  plaintiff,  in  trespass  fuare  clauswmjregitf  docs  not  de* 
scribe  the  close  in  which,  &c.,  by  abnttals  or  by  name,  and  tiie 
defendant  plead  IkberMm  tenemeniumf  the  ]daintiff  most  kv 
asiignf  and  state  the  place  with  more  exactness ;  otherwise^  if 
the  defendant  be  able  to  prove  that  he  had  any  land  widna  tW 
particular  parish  or  place  named  in  the  declaration  at  the  tiaie 
of  the  supposed  trespasses,  he  will  be  endtled  to  a  verdict  < 
But  if  the  plaintiff  describe  the  dose  by  name  or  abnttsis  ia 
the  declaration,  (which  by  Reg.  Gen.  H.  T.  4  W.  IV.  reg.  i*  he 
roust  do,  subject  to  a  special  deararrer,  if  omitted,)  and  the  de- 
fendant pleads  hUrum  temementumf  wilhont  giving  a  mart  spe- 
cific description  of  the  locus  ta  qaS  than  the  plaintiff  had  dsae, 
the  plea  cannot  be  supported.   As  i^re  the  dedaratkm  stated  a 
trespass  in  die  plaintiff^s  dose,  called  the  Foldyardv  aitnair  in 
the  perish  of  ^. ;  the  defendant  pleaded  Mermm  limsiiiaftBi,  on 
which  the  |daintiff  took  bsue  widMNit  liewly  inaaning:  at  Ae 


*  Neville  r.  Cooper,  2  C.  &  M.      62& 
329.     And  see  Bush  v.  Parker,  1  ^1  Saund.  34a  «. 

Bing.  N.C.  12.  '  Oeodrightc^  Jlich,  7  T.  B.  39&^ 


^  1  Saund.  30a  e.    Stenehoose«.      1  Saund.  299.4. 
Chrittian,  1  T.  R.  600.     1  Ch.  PL 
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trial  it  appeared  that  both  the  i^aintifF  and  the  defendant  had 
a  dose  called  the  Foldyard,  in  the  pariah  of  A. ;  held,  that  the 
plaintiff  was  entitled  to  recover,  without  new  assigning ;  for  in 
order  to  compel  the  plaintiff  to  new  assign,  as  he  had  described 
the  close  in  the  declaration,  the  defendant  should  have  giren 
wine  further  description  in  his  plea.  The  question  raised  by 
the  issue  was,  whether  the  close  described  in  the  declaration, 
as  the  plaintiff's  freehold  was  ^e  defendant's  freehold  or  not  K 
SOf  where  to  a  plea  of  Uberum  tenemenium  the  plaintiff  new 
assigned  that  the  locus  in  quo  abutted  on  certain  closes,  called 
A^  B,t  and  C.»  or  some  or  one  of  them,  to  which  the  defendant 
agam  pleaded  Uberum  tenemenium,  and  it  appeared  that  the 
plaintiff  had  a  close  abutting  on  A,,  and  the  defendant  a  close 
abotting  on  B.  and  C. ;  it  was  held,  that  the  plaintiff  was  en- 
titled to  a  verdict  on  the  new  assignment  K 

A  new  assignment  to  a  plea  of  Uberum  tenemenium^  waives  all 
the  trespasses  in  the  place  mentioned  in  the  plea  ®.  Therefore, 
where  the  defendant  pleaded  that  the  locus  in  quo  was  part  of  A 
crnnnKm  field  which  had  been  allotted  to  him  by  the  leet  jury 
of  the  manor,  and  the  plaintiff  new  assigned  in  a  different  closer 
hc^  and  the  defendant  pleaded  not  guilty  to  the  new  assign^ 
ment,  and  it  appeared  at  the  trial  that  the  close  was  the  same ; 
it  was  held,  that  the  defendant  was  entitled  to  a  verdict,  and 
that  the  plaintiff  should  not  be  allowed  to  g^ve  evidence  of 
tre^Msses  committed  in  the  place  mentioned  in  the  plea ;  if  the 
defendant  bad  no  title  to  that  place^  the  pkuntiff  ought  to  take 
issue  on  the  justification  ^. 

In  some  cases  the  plaintiff  may  traverse  or  reply  to  the  plea>  TraTene 
and  also  new  assign.     As  where  the  defendant  pleaded  that  the  ^^^^ 
house  in  the  declaration  was  called  C  boose,  and  one  of  the 
closes  BlackacrCt  and  the  other  Whiteacre,  and  diat  they  were  his 
freehold^  and  the  plaintiff  traversed  that  C.  house  and  Biackacre 
were  the  defendant's  freehold,  and  new  assigned  the  trespass  kt 


'  GodLsr  V.  Cnmpton,  1  B.  &  C.  492.    1  Smmd.  S9d.  t. 

4ee.  *  Pratt  V.  Oroome,  16  fiast,  235. 

^  Lethfaridge  o.  Wiater,  8  Biog.  Anon,  cited  \6  East,  8ft.     1  Saond. 

49.    9  Moor«,  95.  299.  c 

*  Freeston  o.  Crouch,  Cro.  Eliz. 
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twenty  acres  other  than  WhiUacre ;  it  was  objected,  tliat  by  tbe 
new  assignment  the  plaintiff  had  waived  the  fonner  pkadingi 
as  to  all,  and  therefore  ought  to  have  omitted  the  traverse ;  bat 
the  court  held,  that  as  the  defendant  had  pleaded  in  respect  of 
some  of  the  places  in  which  the  plaintiff  intended  to  lay  lome 
of  the  trespasses,  the  plaintiff  was  at  liherty  to  answer  as  to  that 
part,  and  that  the  defendant  was  not  at  liberty  to  waive  his  plet 
thereto,  and  plead  to  all  de  novo  K  So,  if  the  defendant  plead 
a  right  of  common,  and  allege  that  the  trespawes  complsiMd 
of  were  committed  in  exercise  of  that  right,  the  plaintiff  nay 
traverse  the  right  of  comnum,  and  new  assign  as  to  the  other 
tres^  )es,  as  that  they  were  committed  for  different  purpows 
from  tnose  mentioned  in  the  [dea  ^ ;  and  in  such  cases  the  plain- 
tiff should  aver  that  the  action  was  brought,  as  well  for  the 
trespasses  mentioned  in  the  plea,  as  for  the  trespass  whidi  is 
new  assigned  ®. 

But  where  a  single  act  of  trespass  only  has  been  committei 
and  it  is  not  laid  diversis  vicUms  et  diebus,  which  has  been  j«* 
tified,  the  plaintiff  cannot  traverse  the  plea  and  also  new  as- 
sign ^.  So,  if  the  plea  covers  in  fact  the  whole  of  tbe  tref^ 
passes  laid  in  the  declaration,  the  plaintiff  cannot  reply  asd 
new  assign.  As  where  the  declaration  contained  several  oouats, 
each  alleging  a  single  act  of  trespass,  and  the  defendant  j«s> 
tified  each  of  the  trespasses,  and  the  plaintiff  traversed  the  jus- 
tification, and  also  new  assigned  in  respect  of  other  sets  of 
trespass ;  the  court  held,  on  demurrer,  that  it  was  objectioBable 
on  the  ground  of  dxgpUciiy^  and  that  it  extended  the  cause  (ri 
action  beyond  what  was  contained  in  the  declarataon  \ 

It  will  be  collected  from  what  has  been  said  on  this  solifcc 
that  a  new  assignment  is  not  necessary  where  there  bss  bcea 
but  one  single  act  of  trespass ;  except  where  that  haa  been  of  a 
cofUfiMitfi^  nature,  (in  which  caae  it  may  perhaps  be  said  to  con- 
sist of  several  acts  of  trespass,)  or  except  where  the  pics  of 


*  1  Smnd.  300.  &.    Prettyman  v.  I  Srandi  300.  &. 

Lawrence,  Cro.  EUs.  812.  *  CaMsley  *.  Banes,  !•  fiMk^l 

k  Ariett  «.  EUia,  7  B.  &  C.  346L  1  Saund.  30a  b.    Franks  «l  If  oak 

Croua.  Johnson,  0  B. &  C.  618.  /dL,  and  TheoBaa  lu  Manh,  S  C.a 

*  1  Sannd.  900. 0.  P.  696,  ante,14S4. 
'  Taylor  v.  Smith,  7  Taunt.  IM. 
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Uhmm  tenementwn  has  rendered  a  particular  description  of  tbe 
locus  in  quo  necessary ;  and,  in  general,  where  a  new  assign- 
ment is  unnecessary,  it  will  be  improper,  and  sometimes  fatal 
to  the  plaintiff's  right  to  recover  *.     Where  in  trespass  for 
false  imprisonment,  the  defendant  justified  under  process,  which 
was  irr^ular,  and  the  plaintiff  new  assigned  that  the  trespass 
compkined  of  was  committed  on  another  and  different  occasion 
from  that  stated  in  the  plea,  &c. ;  it  was  held  that,  as  there  was 
only  one  arrest  and  imprisonment  proved,  the  defendant  was 
entitled  to  a  verdict,  although  the  arrest  was  made  without 
proper  authority ;    for  the  new  assignment  admitted  that  the 
declaration  was  well  answered  by  the  plea.    The  plaintiff  ought 
to  have  traversed  the  fact  pleaded  \     So,  if  the  trespass  be 
committed  with  more  violence  than  the  subject  of  justification 
authorized,  the  plaintiff  should  reply  the  excess  and  not  new 
assign  ^ 

But  if  the  excess  be  in  law  strictly  justifiable,  the  plaintiff  If  the 
cannot  avail  himself  by  new  assigning  it ;  as  where  the  de-  JJ^J^Jible, 
iendant  pleaded  a  right  of  common,  and  the  removal  of  certain  >  new 
*ences  in  the  exercise  thereof,  and  the  plaintiff  new  assigned,  of  itwill 
ind  in  support  of  the  new  assignment  proved  that  the  de-  '*<>**^'* 
endant  had  pulled  down  more  of  the  fences  than  was  necessary 
or  the  exercise  of  such  right ;  held,  that  the  defendant  was  not 
inlty  of  an  excess ;  for  where  fences  are  wrongfully  erected 
pon  land  subject  to  a  right  of  common,  the  commoner  has 
nght  to  remove  the  whole  of  such  fences,  though  the  total 
^oval  be  not  necessary  to  enable  him  to  enjoy  the  right 
!>8tructed  «*. 

A  replication  of  excess  admits  the  cause  of  justification,  and 
ecludes  the  plaintiff  from  giving  evidence  to  negative  the 
stification.      Thus,  if    the  defendant  justify   as  abating  a 

M  Ch.  PL  632.  o.  Marshall,  1   Burr.    2fi9.      The 

'  Oakley  v.   Dbvis,  16  East^  82.  owner  of  goodt  which  another  re- 

iaund.  300.  d,    Pratt  v,  Groome,  fuses  to  deliver  up,  is  justified  in 

£ast,  235.     Ante^  1437.  using  so  much  violence  as  is  neoes- 

Dale  o.  Wood,  7  Moore,  33.  sary  to  retake  them,  and  it  is  for 

'  Arlett  V.    BIBS,  7  B.  &  C.  346.  the  jury  to  say  whether  unnecessary 

ton  r.  Caesar,  2  Mod.  65.    Bad-  force  has  been  used.    Rex  v.  Mil- 

V.  Ford,  3  B.  &  A.  153.   Cooper  ton,  M.  &  M.  107. 

roL.  II.  3  A 
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nniwmce,  and  the  plaintiff  reply  excess,  he  cannot  go  into 
evidence  to  n^ative  the  nuisance*.  So,  where  the  defendant 
justified  cutting  ropes  for  the  purpose  of  disengaging  two  yesiels, 
and  issue  was  taken  on  a  new  assignment  of  excess ;  it  was  held, 
that  the  plaintiff  was  hound  to  prove  a  clear  excess  and  unne- 
cessary injury  ^.  Plea,  a  right  of  way,  to  trespass  for  polling 
down  a  gate ;  replication,  a  suhsequent  conversion  of  the  gite 
by  the  defendant ;  it  appeared  at  the  trial  that  the  defendiot 
laid  the  gate  on  his  own  land,  where  the  plaintiff  might  take  h; 
held,  not  to  amount  to  a  conversion  ^. 

Where  a  man  abuses  an  authority  or  license  which  the  U* 
gives  him,  by  which  he  becomes  a  trespasser  ab  m'UWy  if  die 
defendant  pleads  such  license  or  authority,  the  plaintiff  shodd 
reply  its  abuse  ^ ;  for  if  he  new  assign  that  the  trespass  is  a 
different  trespass,  he  cannot  recover,  as  he  can  only  prove  <ne 
continued  act  of  trespass,  which  is  admitted  by  the  aasignmest; 
lor  though  the  defendant  becomes  a  trespasser,  ab  tntlio,  n  is 
not  a  new  trespass  ^ 


SECTION  VIII. 

DAMAGES. 


Ik  actions  for  assaults,  the  circumstances  of  time  and  placp. 
when  and  where  the  insult  is  given,  require  different  damages; 
as  it  is  a  greater  insult  to  be  beaten  upon  the  Royal  Exchacr: 
than  in  a  private  room  ^,  It  is  always  the  practice  to  gire  a 
evidence  the  circumstances  which  accompany  and  give  a  cLa- 
racter  to  the  trespass,  and  the  jury  look  into  these  dream- 
stances  and  give  damages  accordingly  s.  But  nothing  can  y^ 
"given  in  evidence  under  the  general  averment,  (that  the  dtfac- 


>  Id.  Pickering  v.  Rudd,  1  Staik.  *  Aitkenhead  c  Blades,  5  Tbcx.. 

k  Hoddes  r.  Mitchell,  4  Esp.  86.  '  Per  Baihur$i^  J.,  in  TaIH4§i  -. 

*  Houghton  p.  Butler,  4  T.  R.  Wade,  S  Wils.  19. 

3^  '  Per  eurutm^  in   Braoegfirde  * 

4  1  Sannd.  300.  d.  Otford,  2  H.  &  S.  79- 


SBC,  vm.] 


BA1IA0S8. 


usi 


ant  did  other  wrongs  to  the  pLuntiflT,)  except  acts  which  could 
Dot  be  put  on  the  record ;  therefore,  in  an  action  for  trespass^ 
and  false  imprisonment,  Lord  Kenyan  refused  to  admit  evidence 
that  the  plaintiff  had  been  stinted  in  food  during  the  confine- 
ment*. 

In  a  joint  action  against  several  defendants,  the  damages  The  da- 
cannot  be  severed  so  as  to  give  more  damages  against  one  than  ou^  be 
against  another,  but  a  verdict  may  be  given  against  both  to  the  mt^i^* 
amount  which  the  jury  think  the  most  culpable  ought  to  pay  \ 
The  plaintiff  can  have  but  one  satisfaction  in  damages,  though 
the  assault  be  committed  by  several,  whether  the  action  be  brought 
jointly  or  severally.  In  an  action  of  assault,  battery  and  wounding, 
against  two,  the  one  pleads  to  all,  except  the  wounding,  that  it  was 
in  his  own  defence,  and  to  the  wounding,  not  guilty ;  the  other  jus- 
tifies all  in  his  own  defence.   The  jury  found  the  first  guilty  of  the 
wounding,  and  assessed  the  damages  SO^,  and  found  the  issue 
also  against  the  other  defendant,  and  damages  100/.     On  error, 
because  there  ought  to  be  but  one  judgment  for  damages, 
the  court  reversed  the  judgment,  observing  that  though  the 
defendants  bad  severed  in  their  pleas,  yet  when  they  were 
found  both  guilty  of  one  and  the  same  battery ^  one  joint  damage 
ought  to  have  been  given  by  the  jury  against  both  ^     If  two 
defendants  in  trespass  suffer  judgment  by  default,  and  the 
plaintiff  execute  writs  of  enquiry  against  them  separately,  and 
take  several  damages  against  them,  it  is  irregular ;    but  the 
court  will  permit  the  plaintiff  to  set  aside  his  own  proceedings, 
before  final  judgment^  on  payment  of  costs  ^. 


*  Lowden  «.  Ooodri^,  Peske, 
460. 

^  Brown  «.  Alleii,  4  Esp.  158. 
Wbere  there  are  several  damages 
foand  in  trespass,  the  plaintiff  may 
either  take  judgment  de  meUaribw 
damnb^  at  enter  a  remiiiiiur,  Sabin 
V.  Long,  1  Wxls.  30. 

*  Crane  «.  Hummerstone,  Cre. 
Jac  11&   Hill  V.  Ooodchild,  5  Burr. 


2790.  But,  before  judgment,  the 
defect  of  the  verdict  may  be  cured, 
by  the  entry  of  a  notte  proaegui 
against  all  the  defendants,  except 
one,  and  taking  judgment  against 
that  one  only.  Rodney  v.  Strode, 
Carth.  19. 

'  MitcheU  r.  Milbank,  6  T.  R. 
190. 
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1.  When  this  action  lies  in 
generaL 
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2.  When  it  liA  against  pnbHc 

officers 1454 

3.  Thepleadings 1437 


What  con-  1. — When  this  action  lies  in  general.']  Ant  illegal  restraint  on 
fiJse  im-^  ^^^  liberty  of  the  person  is  denominated  a  false  imprisonment, 
prisonment.  for  which  an  action  of  trespass  vi  et  armis  will  lie. 

If  a  constable  tell  a  person  given  into  his  charge,  that  be 
must  go  with  him  before  a  magistrate,  and  such  person  in  con- 
sequence goes  quietly  without  any  force  being  used  by  the  con- 
stable, it  is  a  sufficient  imprisonment  to  support  an  action  of 
trespass  against  the  party  who  gave  the  plaintiff  in  charge  *.    If 
a  party  acts  himself  in  apprehending  another,  he  may  be  liable 
in  trespass  ;  but  if  he  falsely  and  maliciously,  and  without  any 
probable  cause,  puts  the  law  in  motion,  that  is  properly  the 
subject  of  an  action  on  the  case  ^.      '*  If,'*  said  Eyre,  C.  J., 
"  the  constable,   in   consequence  of  the  defendant's  charge, 
had  'for  one  moment  taken  possession  of  the  plaintiff's  person, 
it  would  be  in  point  of  law  an  imprisonment,  as  if  he  had 
tapped  him  on  the  shoulder  and  said,  **  you  are  my  prisoner ; " 
or  if  she  had  submitted  herself  into  his  custody,  such  would 
be  an  imprisonment ;  but  the  mere  giving  her  in  charge  with- 
out taking  possession  of  her  person,  where  nothing  more  passes 
than  merely  the  charge,  is  not  by  law  a  false  imprisonment."  <: 

Where  the  plaintiff  appeared  before  defendant,  a  magistrate, 
to  answer  the  complaint  of  A.  for  unlawfully  killing  his  dog ; 
defendant  advised  plaintiff  to  settle  the  matter,  by  paying  a 
sum  of  money,  which  plaintiff  declined  ;  defendant  then  said 
**  he  would  convict  plaintiff  in  a  penalty  under  the  trespass 


■  Chinn  v.  Morris,  2  C  &  P.  361^^ 
R.  &  M.  424.  Pooock  r.  Moore,  R. 
&  M.  321.  And  see  Stonehouse  v, 
Elliott,  6  T.  R.  315.     1  Esp.  272. 

^  Per  Baffley^  J.,   in    Elsee  v. 


Smith,  I  D.  A^  R.  103.     2  Chitt. 
304. 

*  Per  Eyrey  C.  J.,  in  Simpson  e. 
Hill,  1  Esp.  431.  As  to  what  con- 
Btitutes  an  arrest,  see  anU^  1290. 
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act,  in  which  case  he  would  go  to  prison;"    plaintiff  stilU 
dedined  paying,  and  said  he  would  appeal ;   defendant  then 
called  in  a  consteble,  and  said,  "  take  this  man  out  and  see  if 
they  can  settle  the  matter,  and  if  not,  bring  him  in  again,  as 
I  must  proceed  to  commit  him  under  the  act ;"  plaintiff  then 
went  out  with  the  constable  and  settled  the  matter,  by  paying  a 
sum  of  money ;  held,  that  this  was  an  assault  and  false  im- 
prisonment for  which  trespass  would  lie ;   and  which,  as  no 
conviction  had  been  drawn  up,  defendant  could  not  justify  \ 
So,  where  the  plaintiff  was  in  the  King's  Bench  prison,  and  the 
defendant  served  an  order  on  the  marshal  to  have  him  brought 
up,  and  on  being  brought  up,  he  was  committed  by  the  court 
of  King's  Bench,  on  an  attachment  for  nonpayment  of  costs,  and 
detained  in  prison ;  held,  to  be  an  assault  and  imprisonment 
for  which  an  action  would  lie ;  but  that  the  judgment  of  the 
court,  if  specially  pleaded,  was  a  justification^.     But  where  a 
schoolmaster  refused  to  give  up  a  pupil  to  his  mother,  until 
some  arrears  of  salary  were  paid,  and  detained  him  during  the 
Christmas  holidays ;  it  not  appearing  that  the  boy  was  aware 
of  the  refusal,  or  in  any  way  restrained  ;  it  was  held,   that  an 
iction  for  false  imprisonment  could  not  be  maintained  by  him  «. 
A  person  is  not  justified  in  giving  a  party  in  charge  to  a 
K>lice  officer,  for  insulting  him  or  annoying  him  in  the  street ; 
>ut  he  may  give  these  circumstances  in  evidence  in  mitigation 
>f  damages,  in  an  action  for  false  imprisonment  ^. 

But  bare  words  do  not  constitute  an  arrest  *  ;  therefore  if  an 
»flicer  shew  his  warrant  to  a  party  charged  with  an  offence, 
nd  the  latter  voluntarily  attend  the  officer  to  a  magistrate,  it 
t  not  such  an  arrest  as  will  support  trespass  and  false  impri- 
>nn]ent ;  for  the  warrant  is  made  no  other  use  of  tlian  as  a 
imnions '.  If  a  person,  whose  name  is  William^  is  asked,  be« 
>re  process  against  him,  whether  his  name  is  not  John,  and  he 


*  Bridgett  v.  Goyney,  1  M.  &  R.  807*    And  see  Fraier  o.  Berkley, 

1.  Id.  621. 

^  Bryant  v.  Glutton,  1  Hees.  &  '  Genner  v.  Sparkf ,  1  Salk.  79. 

'ds.  408.    2  Oale,60.  '  Arrowsmith  v.  Le  Mesurier,  2 

«  Herring  r.  Boyle,  1  C.  M.  &  R.  N.  R.  211.     Vet  an  arrest  may  be 

^7.      6  C.  &  P.  408.  made  without  touching  a  penon,  as 

«*  Thomas  v.  Powell,  7  C.  &  P.  if  a  bailiff  comes  into  a  room,  and 
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replies  in  the  affirmative,  be  cannot  maintain  trespass  for  im- 
prisonment under  the  process  by  the  wrong  name ;  for  be  shaU 
not  be  allowed  to  avail  himself  of  the  mistake  which  he  himself 
has  occasioned*. 

2. — JVhen  this  action  lies  against  pubUe  tjficers.']  The  ge- 
neral rule  of  law  as  to  actions  of  trespass  against  persons 
having  a  limited  authority  is  plain  ind  dear.  If  they  do  aoy 
act  beyond  the  limit  of  their  authority  they  thereby  subject 
themselves  to  an  action  of  trespass ;  but  if  the  act  done  be 
within  the  limit  of  their  authority,  although  it  may  be  done 
through  an  erroneous  or  mistaken  judgment,  they  are  oot 
thereby  liable  to  such  an  action  \  Where  a  magistrate  &om 
Jide  committed  a  person  charged  with  a  felony  for  re-examina- 
tion for  an  unreasonable  time,  without  an  improper  motire,  it 
was  held,  that  trespass  for  false  imprisonment  would  lie  against 
him,  and  that  the  commitment  was  void  from  the  begimiing; 
because  the  law  did  not  authorize  the  magistrate  to  commit  for 
an  unreasonable  time  <^.  The  reasonableness  of  the  time  is  a 
question  to  be  decided  by  the  jury  under  the  direction  of  the 
judge  d. 

So  where  a  magistrate  maliciously  granted  a  warrant  against 
another,  without  any  informatianj  upon  a  supposed  charge  o( 
felony,  it  was  held,  that  trespass  would  lie  against  him,  for 
he  was  the  immediate  cause  of  the  false  imprisonment*.    In  the 


tells  the  defendant  he  axTeits  him, 
Bbd  locks  the  door,  that  is  an  arrest, 
for  he  is  in  the  costody  of  an  officer. 
Per  Lord  Hardwkke^  in  Williams  v. 
Jones,  Cas.  iemp.  Hard.  301.  2  N. 
R.  212.  n. 

*  Per  Lord  EOenborough^  C.  J., 
in  Price  o.  Harwood,  8  Camp.  108. 
See  Morgans  o.  Bridges,  1  B.  &  A. 

647. 

k  Per  Abbott,  C.  J.,  in  Doswell  v. 
Impey,  1  B.  &  a  169.  Miller «. 
8eare,2Bl.  1141. 

*  Darisv.  Capper,  10  B.  &  C.28. 
'  Id,  36.     In  this  case  the  r»- 

oommitment  was  for  fourteen  days, 
which  the  jury,  under  the  direction 


of  the  Judge,  found  to  be  imreMB- 
able. 

*  Morgan  r.  Hnghea,  8  T.  R. 
225.  «*  The  general  disciiieM  » 
thb:  where  the  immfflittf  set  of 
imprisonment  proceeds  fitMB  tk  ^ 
fendant,  the  action  must  be  m^m 
and  trespass  only ;  but  vbe*  ^ 
act  of  imprisonmeot  by  the  pcnsn  ii 
in  consequence  of  inforaaBoa  ^ 
another,  there  an  accioa  nf^  ^ 
case  is  the  proper  remedy,  faseK* 
the  injury  is  sustained  la  ov*^ 
quenoe  of  the  wroogful  act  flf  <^ 
other.**  Per  AMmnt,  J^  id.  91. 
A  magistrate  is  not  justified  ia  4s 
taiainga  known  penoo,  «■  »»* 
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case  of  a  warrant,  fllegal  on  the  face  of  it,  for  an  excess  of  juris- 
diction, trespass  is  maintainable  against  the  committing  magis- 
trate, although  the  conviction  has  not  been  quashed  K  An 
action  for  false  imprisonment  will  lie  against  a  superior  officer, 
where  the  imprisonment  at  first  was  legal,  but  was  afterwards 
aggravated  by  many  circumstances  of  cruelty  beyond  ordinary 
bounds  **.  So  where  a  captain  of  a  man-of-war  imprisoned  a 
person  for  three  days  for  a  supposed  breach  of  duty  without  hear- 
ing him,  and  then  released  him  without  bringing  him  to  a  court 
martial  ^.  If  a  prisoner  in  execution  escape  by  the  voluntary 
permission  of  the  gaoler,  and  the  gaoler  retake  him,  he  is  liable 
in  an  action  of  false  imprisonment  ^.  The  only  difference  be- 
tween an  arrest  on  mesne  process  and  in  execution  is  this,  on 
the  former,  the  bailiff  may  permit  the  prisoner  to  go  at  large, 
provided  he  has  him  at  the  return  of  the  writ ;  but  in  the  latter, 
if  the  bailiff  voluntarily  permit  the  prisoner  to  go  at  large, 
though  only  for  a  minute,  he  cannot  afterwards  retake  him  *. 

But  an  action  will  not  lie  against  a  judge  of  a  court  of  record  Trapaw 
for  any  matter  done  by  him  in  the  exercise  of  his  judicial  func-  JLj^n  * 
tions  ' ;  nor  against  the  Lord  Chancellor  for  anything  done  in  judge  of  a 
his  judicial  capacity  fs,  A  judge  in  a  county  court  is  not  liable  in  record  for 
trespass,  if  his  bailiff  take  the  goods  of  a  wrong  person  un-  V^y  tmng 
der  a  warrant  issued  by  him  in  his  judicial  character  ^  ;  nor  will  him  in  the 
trespass  lie  against  the  steward  of  a  court  baron  if  his  bailiff,  by  jj^  du^ 
mistake,  take  the  goods  of  B.  under  a  precept  commanding  him  ^ot  against 
to  take  the  goods  of  ^1.  ^ ;  nor  against  a  magistrate  for  anything  trateT  ' 
done  under  a  conviction,  unless  there  be  a  want  of  jurisdic- 
tion ^ ;  nor  for  anything  done  by  him  in  the  discharge  of  his 
duty,  however  unwarranted  by  the  real  facts  of  the  case ;  unless 


timation  that  a  charge  it  to  be  made 
against  him,  without  an  information 
being  r^guhurly  laid  before  him. 
Rez  P.  Bimie,  1  M.  &  Bob.  160. 
6  C.  &  P.  906. 

*  Oroome  r.  Forrester,  6  M.  &  S. 
314. 

^  Wall  V.  M'Namara,  cited  in  1 
T.  R.  536. 

•  Id.  637. 

^  Atkinson  v.  Mattiaon,  2  T.  R. 

172. 


*  Per  Athhurti,  J.,  id,  I70. 

'  Per  Lord  Tenterden,  in  Oamett 
o.  Ferrand,  6  fi.  &  C.  625.  See  the 
cases  there  cited. 

■  Dicas  r.  Lord  Brougham,  1  M. 
&  Rob.  809. 

i>  Tindieyv.  Nassau,  M.  &  M.52. 
2  C.  &  P.  582. 

I  Hobroyd  r.  Breare,  2  B.  &  A. 
473. 

^  Fawcett  r.  Fowlis,  7  B.  &  C. 
39i.     1  M.  &  R.  102. 
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be  was  made  arqnamtcd  with  eTery  fiict  neoetsaxj  to  enible 
him  to  form  a  judgmeot  as  to  the  coone  which  he  ought  to  par- 
sue  * ;  nor  is  a  magistrate  liable  in  trespass  for  ooimnittiDg  a 
person  on  a  charge  of  felony  made  upon  oath,  altbongb  the 
charge  tarns  oat  to  be  unfounded.  Where,  therefore,  the  plain- 
ttflr  was  committed  by  the  defendant  on  a  charge  under  7  &  8 
Geo.  IV.  c  SO.  s.  19.  for  having  malidoosly  cut  down  trees  ad- 
joining a  dweUing-hoose,  and  the  prosecutor  did  not  vpifeu 
against  him ;  it  was  held,  that  the  defendant  was  not  liable  in  tres- 
pass, though  it  speared  on  the  &ce  of  the  depositioos  that 
the  plaindfiT  was  the  occupier  of  the  land  on  which  the  trees 
grew^ 
Amacis-  But  a  magistrate  has  no  right  to  direct  the  impnsomsent 

not  direct  ^  ^^  ^  V^^J  without  examining  into  the  charge.     Where  a  con- 
P^rt^to  be    gtable  took  the  plaintiff  into  custody  <mi  a  charge  of  diaorderiy 
withoDt  Ob-  conduct  on  Sunday^  and  was  taking  him  before  a  magistrate  on 
■mimtion     McMiday,  when  he  met  the  magistrate  in  the  street,  who  desred 
him  to  take  the  plaintiff  back  to  the  lock-up  house,  and  bring 
him  up  for  examination  on  Tuesday ;  held,  that  the  magistrate 
was  liable  to  an  action  of  trespass  for  false  imprisonment    *'  It  is 
a  magistrate's  duty,"  said  Pattettm,  J.,  "  on  all  occasions  either 
to  examine  into  the  question,  or  if  there  be  any  reason  why  he 
cannot  examine  into  it,  he  is  not  to  interfere  at  all,  and  he 
should  let  the  constable  take  the  party  somewhere  eke.**  * 

So,  where  two  magistates  haying,  at  a  landlord's  request 
given  possession  of  a  dweUing-house  as  deseried  and  unoccupied, 
pursuant  to  11  Geo.  II.  c.  19.  s.  16,  and  the  judges  of  assize 
of  the  county,  on  appeal,  made  an  order  for  the  restitutioB  of 
the  farm  to  the  tenant  with  costs,  the  latter  having  broo^  a 
action  of  trespass  for  the  eviction  against  the  magistrates,  the 
constables,  and  the  landlord  ;  held,  that  the  proceedings  before 
the  magistrates  was  an  answer  to  the  action  on  behalf  of  all 
the  defendants  ;  for  the  magistrates  acted  as  judges  of  record, 
and  were  therefore  protected,  though  they  had  mistaken  the 


*  Pike  «.  Carter,  S  Bing. 78.     10  M.&  P.  S48. 

Moore,  376.      Lowther  o.  Radnor  *  Edwards  r.  Ferria,  7  C  &  P* 

(£ari),8Eas^113.  542. 

^  Mills  0.  CoUett,  6  Bing.  86.     3 
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law,  and  the  constables  and  the  landlord  acted  in  aid  of  the 
JQsticee  only  *, 

3. — The  pleadings,']  The  general  issue  in  this  action  is  not  Pleaofjui- 
guiUy,  which  merely  denies  the  act  done ;  any  matter  in  ex- 
cuse or  justification  of  the  imprisonment  must  be  specially 
pleaded,  except  in  those  cases  where  the  party  is  enabled  by 
some  statute  to  g^ve  the  matter  in  evidence  under  the  general 
issue.  A  private  person  who  acts  in  aid  of  a  constable,  may 
give  that  justification  in  evidence  under  the  general  issue  K 
But  if  he  be  the  prime  mover,  and  set  the  constable  in  motion 
by  giving  the  plaintiff  in  charge  to  him,  he  is  not  within  the 
statute,  and  therefore  will  not  be  permitted  to  avail  himself  of 
matter  in  justification,  unless  it  be  specially  pleaded,  for  the 
person  who  put  the  constable  in  motion  is,  primd  faciCf  a  tres- 
passer, and  ought  to  allege  and  prove  the  truth  of  the  sug- 
gestions on  which  he  induced  the  constable  to  act<^.  And 
where  there  is  a  doubt,  whether  a  private  individual  acted 
as  a  prime  mover,  or  merely  acted  in  aid  of  the  constable, 
who  undertook  to  act  as  of  his  own  authority,  is  a  question  of 
(met  for  the  jury  ^. 

If  a  felony  has  been  committed,  a  private  individual  may  What  will 
arrest  a  party  on  reasonable  grounds  of  suspicion,  which  is  j[J^/*° 
a  question  of  law.  "  There  is  this  distinction  between  a 
private  individual  and  a  constable ;  in  order  to  justify  the 
former  in  causing  the  imprisonment  of  a  person,  he  must  not 
only  make  out  a  reasonable  ground  of  suspicion,  but  he  must 
prove  that  a  felony  has  actually  been  committed;  whereas  a 
constable  having  reasonable  ground  to  suspect  that  a  felony 
has  been  committed  is  authorized  to  detain  the  party  sus- 
pected, until  enquiry  can  be  made  by  the  proper  authori- 
ties ;"  *  and  a  plea  justifying  an  arrest,  by  a  private  person, 


•  Aihot>ft  r.  Bourne,  3  B.  &  Ad.     chant,  M.  &  M.  610. 

'  Staight  r.  Oee,  2  Stark.  445. 

^  21  Jac.  I.  c.  12.  8.  2.  Id.  £r.  440. 

*  M^doogfaon  V.  Clayton,  Holt,  *  Per  Lord  Tenterden,  in  Beck- 
47&  2  Stark.  445.  Bond  v.  Rust,  with  v.  Philby,  6  B.  &  C  63&  See 
2  CAF,  342.    See  Hough  o.  Mer.     Nicholas  v.  Hardwicke,  5  C.  &  P. 


14S8 


TRESPASS. 


[cHAP.XXIt 


must  shew  the  grounds  of  such  suspicion  with  certainty,  id 
order  that  the  court  may  judge  of  its  reasonableness  *.  A 
person  who  is  not  the  owner  of  an  animal  is  not  justified  under 
5  &  6  W.  IV.  c.  59.  s.  9.  in  directing  a  police-officer  to  take 
into  custody  a  party  for  ill-treating  the  animal^.  A  private 
individual  may  lay  hold  of  a  person  committing  felony,  or 
doing  any  act  which  would  manifestly  endanger  the  life  of 
another  S  and  may  detain  him  until  he  may  reasonably  be  sup- 
posed to  have  changed  his  purpose  ;  and  if  an  afiray  be  com- 
mitted  in  his  presence,  he  may  stay  the  affi-ayers  until  the  heit 
is  over,  and  then  deliver  them  to  a  constable  ^.  But  a  party  is 
not  justified  in  arresting  a  person  on  suspicion  of  having  com* 
mitted  a  misdemeanour^  without  a  justice's  warrant  *. 
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1.  Who  may  maintain  tluB  ac- 
tion. 


PACE 

2.  Wbat  acU  amount  to  tm- 
paiB 1443 


Trespass  is  the  proper  remedy  for  an  illegal  entry  upon  or 
immediate  injury  to  real  property. 

A  party  in  1. — Who  may  maintain  this  action,"]    To  entitle  a  porty  to 

M^on  may  ^^^"g  trespass  for  an  injury  to  real  property,  he  must  hive 

nudntain  actual  or  constructive  possession.     But  it  is  not  necessary  thit 

^^  he  should  have  an  interest  in  the  soil,  or  a  legal  title  to  tbe 


496.      Hall  r.   Both,  3  N.  &  M. 
816. 

"  Mure  V.  Kaye,  4  Taont.  34. 
Where  the  defendant  pleaded  the 
general  iwue,  and  a  justification  that 
the  plaintiff  tendered  a  forged  note 
to  one  M;  and  that  the  defendant 
(a  private  person)  had  probable  cause 
to  suspect,  and  did  suspect,  that  the 
plaintiff  had  feloniously  uttered  the 
note,  knowing  it  to  be  forged,  where- 
fore  the  defendant,  &c;  after  ver- 


dict for  the  defendant,  the  oNzn 
held,  that  the  amst,  though  vitlk- 
out  warrant,  was  justifiable.  Gnfff 
r.  Brittlebank,  5  Price,  S», 

^  Hopkins  o.  Crowe,  1  W.  W.  & 
Dav.  21.    7  C.  &  P.  379^ 

'  Handcock  e.  Baker,8&&P 
260. 

'  Hawk.  b.  1. c.  63.  buS-cIS^t. 
8.  c.  12.  s.  19.    2  Starik  £r.  441. 

*  Fox  r.  Gannt,  3  B.  &  A^  7^ 
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property.  "  Generally  speaking,  actual  possession  is  sufficient 
to  entitle  a  party  to  maintain  trespass  against  a  wrong-doer, 
that  is  established  by  a  great  variety  of  cases ;  Chambers  v. 
Donaldson  and  others  ^^  is  a  very  strong  authority  upon  this 
point.  The  court  there  decided,  that  though  the  plaintiff  had 
a  wrongful  possession  as  against  the  person  in  whom  the  free- 
hold was,  yet  that  such  possession  was  sufficient  to  enable  him 
to  maintain  trespass  against  a  wrong-doer,  and  that  unless  the 
defendant  acted  under  the  authority  of  the  person  in  whom  the 
soil  and  freehold  was  alleged  to  be^  he  could  not  justify  com- 
mitting a  trespass  against  any  person  in  the  actual  possession 
of  the  law."»» 

A  person  who  has  exclusive  possession  of  land,  even  though  Ezdugive 
it  may  be  for  a  temporary  or  limited  purpose,  may  maintain  ?<*•*■"<*'*• 
trespass ;  as  where  a  person  contracted  with  the  owner  of  a 
close  for  the  purchase  of  a  growing  crop  of  grass ;  it  was  held, 
that  he  might  maintain  trespass  quare  clausum  /regit,  against 
any  person  entering  the  close  and  taking  the  grass,  even  with 
the  assent  of  the  owner  of  the  land  ^.  So  one  who  has  only 
the  herbage  of  a  forest  or  close  may  bring  trespass  as  well  as 
he  who  has  the  land  ^.  So  may  a  person  who  has  an  exclusive 
right  of  digging  turves  *.  So  where  A.  let  a  dairy  of  cows  to 
B.,  and  agreed  that  they  should  be  fed  in  a  certain  close,  in 
which  no  other  cattle  were  to  be  fed ;  it  was  held,  that  B,  might 
maintain  trespass  against  or  distrain  the  cattle  of  A,  damage 
feasant  there  ;  for  he  had  the  sole  and  exclusive  right  to  the 
occupation  of  the  closed  A  person  legally  entitled  to  land 
having  entered,  may  maintain  trespass  against  a  person  wrong- 
fully in  possession  at  the  time  of  the  entry,  and  continuing  in 


*  11  East,  65. 

^  Per  Boj^t  J.,  in  Harper  v. 
Charlesworth,  4  B.  &  C  585.  In 
this  case  the  plaintiff  was  in  pot- 
aeasion  of  crown  lands  with  the  per- 
mission of  the  crown,  and  it  was 
held  sufficient  to  enable  him  to 
maintain  trespass  against  a  wrong 
doer.  1  Saund.  347-  e.  Graham 
V.  Peat,  1  £ast,  244.  Barker  o. 
Birkbeck,  3  Burr.  1563.      But  a 


party  wrongfully  in  possession  of 
land  cannot  maintain  trespass  against 
the  rightful  owner  for  entering 
thereon.  Turner  v.  Meymott,  1 
Bing.  158.    7  Moore,  574. 

'  Crosby  v.  Wadsworth,  6  East, 
602. 

^  2  RolL  Ab.  540. 

•  Wilson  V.  Mackreth,  3  Burr. 
1824. 

<  Burt  V.  Moore,  6  T.  R.  329. 
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An  ease- 
ment is  not 
sufficient  to 
maintain 
trespass. 


What  is 

sufficient 

possession! 


such  possession  afterwards  K  The  purchaser  of  a  growing 
crop  of  grass,  sold  under  a  distress,  who  has  nailed  up  the 
gates,  and  made  the  grass  into  hay,  may  maintain  trespau 
against  the  sheriff  for  the  acts  of  his  bailiff  in  entering  and 
levying  under  slJi.  fa.  * 

But  where  a  full  grown  crop  of  potatoes  was  parclissed 
while  in  the  ground,  to  be  taken  away  immediately ;  it  was 
held,  that  the  purchaser  had  not  such  an  interest  in  the  soil  as 
would  entitle  him  to  maintain  trespass  quare  cUnuum  fregit^ 
for  he  had  only  an  easement,  a  right  to  come  on  the  land,  fiv 
the  purpose  of  carrying  away  the  potatoes  \  A  copybolikr 
who  holds  under  a  special  custom  of  the  manor,  a  tenant  for 
life,  or  a  tenant  for  years,  may  maintain  trespass  against  the 
lord  of  the  manor  for  cutting  down  so  many  trees  as  will  de- 
prive them  of  the  right  of  estovers,  &c.  ^  A  tenant  for  yean 
or  at  will,  or  at  sufferance,  may  maintain  trespass  against  a 
stranger,  or  even  against  his  landlord,  unless  a  right  of  entry 
be  reserved,  or  unless  the  landlord  have  a  right  of  entry  by 
law ;  as  where  the  tenancy  has  expired  and  the  tenant  become 
a  trespasser  *•  Tf  trees  be  not  excepted  in  a  lease  lor  life  or 
years,  and  the  lessor  fells  them,  the  lessee  may  maintain  tres- 
pass against  him  for  the  loss  of  his  interest  in  the  trees^  and 
also  for  the  entry  into  the  land.  But  where  the  trees  are  ex- 
cepted  in  the  lease,  the  lessee  has  no  manner  of  interest  in 
them,  and  the  lessor  may  have  trespass  against  him  if  he  either 
fells  or  damages  them  ^ 

Where  proprietors  of  a  canal  erected  a  dam  of  wood  and 
earth  upon  a  close,  with  the  permission  of  the  owner,  for  the 
purpose  of  completing  their  work  ;  it  was  held,  that  they  had 
a  sufficient  possession  to  maintain  trespass  against  a  wrong- 


'  Butcher  v.  Butcher,  7  B.  &  C. 
399.     I  M.  &  R.  220. 
^  Tompkinson  r.  Russel,  9  Price, 

287. 

*  Per  Lord  Ellenbonmgh^  in  Par- 
ker V.  Staniland,  11  East,  360. 

<  B.  N.  P.  85. 

•  2  RoU.  Ab.  6dl.  Sid.  347.  Com. 
Dig.  Trespass  B.  1.     1  Sauad.  322. 


13  Co.  69.  11  C0.4& 
Meymott,  1  Bing.  168.  lUomty 
574.  Taunton  v.  CoMur,  7  T.R. 
431. 

f  1  Sannd.  332.  &  HaikfcsB. 
den's  Cas^  4  Go.  62.  BidAoM 
«.  Onslow,  3  Ler.  269.  AdmsW 
9.  Ranger,  1  Ld.  RajFU.  »% 
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doer*.     But  cominissionere  of  sewera  under  Sd  Hen.   VIII. 
c.  5.  bave  not  such  possession  or  interest  in  their  works,  as  to 
entitle  them  to  maintain  trespass  for  any  injury  done  thereto, 
for  they  have  no  property  in  the  soil,  but  merely  an  authority 
to  do  certain  acts  on  behalf  of  the  public  ^ ;  nor  have  the  pro- 
prietors of  a  navigation  river,  made  under  16  and  17  Car.  II., 
such  property  in  the  soil  of  the  bed  of  the  river,  or  in  the  soil 
of  a  bank  formed  of  the  earth  excavated  from  the  channel  of 
the  river^  as  to  enable  them  to  maintain  trespass  for  the  injury 
done  to  such  bank,  for  they  have  but  a  mere  easement «.  Where 
the  plaintiff  had  conveyed  a  chapel  built  by  him  to  a  third 
person,  who  took  possession  thereof,  and  lef^  the  key  with  the 
gardener,  with  permission  to  allow  the  plaintiff  to  preach  in 
the  chapel ;  it  was  held,  tliat  the  plaintiff  had  not  such  exclu- 
sive possession  as  to  enable  him  to  maintain  trespass  against 
a  wrong-doer^.     Nor  will  trespass  lie   for  entering  into  a 
pew,  or  seat  in  a  church,  as  the  plaintiff  has  not  the  exclu- 
sive possession,  the  possession  of  the  church  being   in   the 
parson*. 

But  the  perpetual  curate  of  a  chapelry  may  maintain  trespass, 
even  against  a  churchwarden,  for  pulling  down  a  pew  '.  And 
it  seems,  that  the  owner  may  maintain  trespass  for  breaking  a 
pew  8 ;  and  so  may  the  parson,  against  a  person  for  preaching 
in  the  church  without  his  leave  ^.  And  though  the  freehold  of 
the  church  is  in  the  parson,  a  person  who  erects  a  tombstone 
in  the  church-yard,  may  maintain  trespass  against  a  party  who 
wrongfully  removes  it  *. 

The    gist  of  this  action   is   possession ;    it  is  therefore  a    The  plain. 
general  rule,  that  unless  the  plaintiff  be  in  actual  or  con-   i^™"*!  ^ 
structive   possession  at  the   time   of  the  injury  being  com-  oroon- 


*  JDyaon  v.  ColUck,  6  B.  *&  A.  356w    No  action  can  be  maintained 
603.  for  a  disturbance  of  a  pew,  unless  it 

^    The    Duke   of    Newcastle   v.  be  annexed  to  a  house,  for  disturb- 

CUrke,   2  Moore,  666.      8  Taunt,  anoe  is  matter  of  ecclesiastical  oen- 

602.  ture  only.    5  B.  &  A.  361. 

*  Hollls  V.  Goldfinch,  1  B.  /V  C  '  Jones  v.  Ellis,  2  Y.  &  J.  265. 
205.  «  1  Ch.  PI.  174. 

*  Revett  V.  Brown,  6  Bing.  7.  »»  Id.     12  Mod.  420.  433. 

*  /Vr  BuUer^  J.,  I  T.  R.  430.  >  Spooner  v.   Brewster,  3  Bing. 
Main  waring  v,   Giles,  6  a  &  A.  136.    2  C.  &  P.  34. 


structiye 
possession. 
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mitted,  he  cannot  maintain  trespass;  a  parson,  before  induc- 
tion, cannot  maintain  trespass*.  But  afier  induction  he  may 
maintain  trespass  for  an  injury  to  the  glebe  lands,  though  he  has 
not  taken  actual  possession  of  them,  for  the  induction  pots  him 
in  possession  of  a  part  for  the  whole  \  An  heir,  before  entryi 
has  only  a  seisin  in  law,  and  cannot  maintain  trespass'.  Nor 
a  devisee  **,  nor  a  lessee  for  years  *,  before  entry.  Bat  on 
the  determination  of  a  lease  at  will,  by  the  death  of  the  lessee, 
the  lessor  may  maintain  trespass  before  entry ;  for  the  law  casts 
the  possession  on  him  by  the  death  of  the  tenant  at  will  ^  So 
if  a  lessee  at  will  commits  voluntary  waste,  the  lessor  maj  im- 
mediately maintain  trespass  against  him,  for  the  committiog 
waste  amounts  to  a  determination  of  the  will  s. 

A  disseisee  may  maintain  trespass  against  the  disseisor  for  the 
disseisin  itself,  because  he  was  then  in  possession ;  but  not  (w 
an  injury  after  the  disseisin^;  until  he  has  re-entered,  after 
which  he  may  maintain  trespass  against  the  disseisor,  or  a 
stranger,  for  any  injury  done  to  the  property  afler  the  disaeisiD; 
for  after  his  re-entry,  the  law  supposes  the  possession  to  hafe 
all  along  continued  in  him '.  Where  there  is  no  actual  posses- 
sion in  another,  possession  follows  the  property.  It  is  not 
necessary  that  there  should  be  a  manual  occupation  every  day  ^ 
Thus  the  lord  may  bring  trespass  for  injuries  done  to  the  wastt 
of  the  manor,  of  which  no  one  is  in  the  actual  enjoyment';  or 
against  a  commoner  who  enters  for  the  purpose  of  chasing 
conies  there  ^.  So  the  owner  of  the  soil  of  a  public  way  naj 
maintain  trespass  for  an  injury  to  the  soil  ^,  So  may  the  owner 
of  a  market,  against  any  person  who  makes  use  of  it,  beyond  diose 


*  Vin.  Ab.  Entry,  G.  4.     Bac  3  Bl.  Com.  210. 

Ab.  Leases,  M.     Plow.  528.  <  Id,     Com.  Dig.  Tmsfm,  B- 

^  Bulwer  v,  Bulwer,  2  B.  &  A.  3. 

470.  k  Per  Loid  fcMyom,  in  Ra  •- 

*"  Com.  Dig.  Trespass  (B.  3).  the  Mayor  of  London,  4  T.  R.  26- 
d  2  Mod.  7.  ■  Cro.  Jac  195.     2  Scaiiu  £^* 

*  Kilw.  163.  804. 

'  Geary  v.  Beaicroft,  1  Lev.  202.         "^  Hadesden  tk  GryveD,  Cm.  Jk- 

Co.  Litt.  62.  b.  10& 

s  Lord  Shrewsbury's  Case,  5  Co.         "  Lade  v.  Shepheid,  2  Sen.  IMi 

13.  b.    Co.  Litt.  57.  a.  cited  1  Wils.  110. 

^  2  Roll.  Ab.  55.^1.     Dyer,  985. 
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privfl^es  which  the  puhlic  possess,  without  the  license  of  the 
owner;  as  by  unlawfully  placing  a  stall  there*.  In  copyhold 
lands,  though  the  property  in  the  mines  be  in  the  lord,  the 
possession  of  them  is  in  the  tenant,  who  may  maintain  trespass 
for  entering  the  subsoil  and  taking  coal,  though  no  injury  be 
done  to  the  surface  ^. 

"  The  property  in  trees  is  in  the  lord,  yet  the  possession  of 
them  is  in  the  tenant;  and  the  latter  may  maintain  trespass  even 
against  the  lord  for  cutting  the  trees."  <^  The  owner  of  a  free 
warren  may  maintain  trespass  for  entering  and  sporting  therein^. 
But  a  person  having  a  mere  incorporeal  right,  as  a  common  of 
pasture,  turbary,  &c.,  cannot  support  this  action  for  treading 
down  the  grass  growing  upon  the  land,  upon  which  he  has 
such  right  of  common ;  for  though  a  commoner  has  a  right  to 
take  such  grass  by  the  mouths  of  his  commonable  cattle,  he  is 
not  to  be  considered  as  in  possession  of  the  land  *. 

£. — Wkai  acts  constitute  trespass  to  real  property,']    Trespass 

can  only  be  supported  when  the  injury  was  committed  with 

force,  actual  or  implied,  and  immediate.     It  will  lie  not  only 

against  the  party  who  did  the  act,  but  against  all  who  direct  or 

assist  in  the  commission  of  it.     A  master  is  liable  in  trespass  Wb^t  acu 

for  any  act  done  by  his  servant,  in  the  course  of  executing  his  ^^  render 

orders,  with  ordinary  care.     As  where  a  master  ordered  his  ^^F^^^ 

name  m 

servant  to  lay  down  a  quantity  of  rubbish  near  his  neighbour's  uespaas. 
wall,  but  so  that  it  might  not  touch  the  same,  and  the  servant 
used  ordinary  care  in  executing  the  orders  of  his  master,  but 
some  of  the  rubbish  naturally  ran  against  the  wall ;  it  was  held, 
that  the  master  was  liable  in  trespass  '.  Where  a  servant  does 
work  by  order  of  his  master,  and  the  latter  imposes  a  restric- 


*  Mayor  of  Northampton  r.  Ward,  S.  340. 

I  Wila.  107-   2  Str.  1238.    See  The  *  Com.  Dig.  Trespass,  A.  2.  Loid 

Mayor  of  Norwich  v,  Swann,  2  Bl.  Dacre  o.  Tebb,  2  Bl.  1161.    Smith 

1117.  V.  Kemp,  2  Salk.  637. 

^  liewis  0.  Branthwaite,  2  6.  &  *  Bro.  Trespass,  PL  174.    Bac 

Ad.  437.  Ab.  Tresp.  C.  3,     Wilson  r.  Mac 

*  J*er  Lord  Tenierden^  Id.  443.  kreath,  3  Burr.  1825. 

Heydon  «.  Smith,  Godb.  172.    See  '  Gregory  r.  Piper,  9  B.  &  C. 

Bourne  v,   Taylor,    10  East,   189.  691. 
Whitchurch  o.   Holworthy,  4  M.  & 
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tion  in  tlie  oourse  of  executing  his  order,  which  it  ia  difficult 
for  the  servant  to  comply  with,  and  the  servant  in  execution  of 
the  order,  hreaks  through  the  restriction,  the  master  is  liable  in 
trespass ;  because  he  has  only  a  right  to  expect  from  his  ser- 
vant ordinary,  not  extraordinary  care  *.  But  if  the  injury  arise 
from  want  of  ordinary  care  in  the  servant,  the  master  will  only 
be  liable  in  case  \ 

A  previous  consent  will  render  a  party  liable  as  a  trespasser. 
As  if  A*  desire  B*  to  commit  a  trespass  towards  C,  and  Bm  do 
it,  C  may  maintain  an  action  as  well  against  A,  as  against  B*  * 
So  will  a  suhiequent  assent,  if  the  trespass  be  committed  for 
the  use  or  benefit  of  the  party  assenting  ^  ;  unless  it  be  an  in- 
fant or  a  feme  covert  *. 

A  person  who  sends  out  his  hounds  and  servants,  and  invites 
others  to  hunt  with  him,  although  he  does  not  himself  accom- 
pany them,  upon  the  plaintiff's  land,  is  answerable  for  the 
trespass  committed  by  them,  to  the  extent  of  the  damage  done 
by  them '.  A,  employed  B.^  an  attorney,  to  enforce  payment 
of  a  debt,  B,  directed  his  agent  to  sue  out  a  justicies  in  the 
county  court ;  before  the  return  of  the  jtuticies^  the  debtor 
paid  the  debt  and  costs  to  B. ;  his  agent,  afterwards,  not 
knowing  of  such  payment,  entered  up  judgment  in  the  county 
court,  and  sued  out  execution,  though  the  debtor  did  not  appear, 
under  which  the  goods  of  the  debtor  were  seized ;  held,  that 
A.  and  B.  were  liable  to  the  debtor  as  trespassers  s. 


*  Per  LUOedaie,  J^  id.  094. 
*>  Id.    The  master  is  not  liable 
for  the  wilful  trespass  of  his  servant. 

2  Roll.  Ab.  553.  See  M^Manus  v. 
Crickett,  1  East,  10&  Croft  o. 
Alison,  4  a  &  A.  590.  But  it 
seems  that  he  is  liable  for  a  trespass 
committed  by  his  servant  in  };is  pre- 
sence.   See  Chandler  V.  Broughton, 

3  Tyr.  320.  1  C.  &  AI.  29,  €mte, 
1404. 

°  Com.  Dig.  Trespass  C.  1.  Flew- 
ster  r.  Boyle,  1  Camp.  187*  Came- 
ron V-  Lightfoot,  2  Bl.  1 190.  But 
if  A.  command  his  servant  to  do  a 
lawful  act,  as  to  distrain  the  goods 
of  J9.,  and  he  wrongfully  distrains 


the  goods  of  C,  A.  is  not  liabla 
Saundenon  v.  Baker,  3  WiU.  312— 
317.  But  a  sheriff  is  liable  for  the 
misconduct  of  his  oflSoer  in  that  re- 
spect.    Id. 

^  Barker  c.  Braham,  3  Wils.  368. 
Wilson  v.  Barker,  4  B.  &  Ad.  614. 
The  mere  acceptance  of  goods  ille- 
gally taken  by  another  does  not  al- 
ways furnish  evidence  of  assent.  1 
RolL  555.  As  if  a  pound-keeper  re- 
ceive goods  illegaUy  distrained.  Bod- 
kin v.  Powell,  Cowp.  476. 

•  Co.  Litt.  180.  6.  857.  b. 

'  Baker  v.  Berkeley,  3  C.  &  P.  32. 

■  Bates  V,  Pilling,  6  B.  &  C  Sft. 
Barker  t\  Braham,  suprtL 
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The  owner  of  animals  mansuetct  natuns^  ia  liable  for  ires-  TreftpMiby 
passes  committed  by  them  in  the  lands  of  anotber*.     But  a  *^ 
party  ia  not  liable  for  any  injury  done  on  tbe  lands  of  another 
by  animals  fera  naturas,  over  which  be  haa  no  control,  such  aa 
rabbits  wbich  escape  from  bis  lands  ^.     If  one  tenant  in  com-  Byatflnant 
men  totally  deatroy  tbe  subject  matter  of  the  tenancy  in  com-    ^  «*"™^*'- 
roon ;  aa  if  one  tenant  in  common  destroys  the  whole  flight  of 
a  dove-cote,  or  all  the  deer  in  their  park,  the  other  tenant  may 
have  trespass  againat  him «.     But  if  one  of  two  tenants  in 
common  of  an  old  wall,  pulls  it  down,  in  order   to  rebuild  it, 
and  doea  rebuild  it,  trespass  will  not  lie^«     And  if  one  tenant 
in  common  commits  a  partial  injury  only  to  the  realty,  case, 
and  not  trespass,  is  the  proper  remedy  *.    But  if  two  be  tenants 
in  common  of  a  folding,  and  one  of  them,  by  force,  prevents 
the  other  from  erecting  hurdles,  trespass  lies  ^. 

Though  the  entry  of  a  party  be  lawful,  yet  by  a  subsequent  A  lawful 
almse  of  an  authority  in  law  to  enter,  the  party  may  become  a  rendmd  a 
trespasser  ab  initio  9,     As  if  an  officer  under  an  execution  frespaMby 
continues  in  possession  for  an  unreasonable  time,  or  longer  quent 
than  the  law  warranta,  without  removing  the  goods  to  a  place  *^^"^ 
for  aafe  custody  K    If  a  lessor,  who  enters  to  view  if  waste  be 
done,  damagea  the  house,  or  stays  there  all  night,  or  if  a  com- 
moner enters  to  view  his  cattle,  and  cuts  down  trees ;  or  if  a 
man  enters  a  tavern,  and  continues  there  all  night,  against  the 
will  of  the  tavemer,  they  are  all  trespaasers  ab  initio  K 

Where  the  subsequent  act  is  a  trespass,  the  law  assumes  that 
the  party  did  not  enter  for  the  purpose  alleged  in  the  plea,  but 
for  the  purpose  of  committing  the  trespass  K  A  sheriff  who 
enters  to  execute  a  ^.  fa»,  is  not  liable  in  trespass  for  demand- 
ing and  receiving  a  larger  sum  than  he  waa  entitled  to  levy ; 


*  Com.  Dig.  TrespaH,  C.  But  a  mere  no^feoMOtice  will  not 
^  Boulston*!  Case,  5  Co.  104.  See  make  a  party  a  trespasser  ab  initio : 

Cooper  p.  Marshall,  1  Burr.  259.  the  subsequent  act  must  be  itself  a 

*  /*«r  Littiedaley  J.,  in  Cubitt  v.  trespass.  Id.    5  B.  &  C  490.   Tay- 
Porter,  8  R  &  C.  208.    Com.  Dig.  lor  v.  Cole,  3  T.  R.2d2. 

Estate,  K.  &  ^  Heed  v.  Harrison,  2  BL  121& 

'  Id,  Aitkenhead  r.  Blades,  5  Taunt.  198. 

*  Id,  »  Com.  Dig.  (C.  2.) 

f  Cow  Litt.  200.  b.  ^  Per  Ba^Uy^  J.,  in  Shortland  a. 

*  Six  Carpenters*  Case,  8  Co.  140.  Govett>  5  B.  &  C.  489. 

vol..  II.  9  B 
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for  extortion  is  not  a  trespaas,  therefore  it  coidd  not  be  nip- 
poaed  that  he  entered  for  the  purpose  of  committing  a  tmpan*. 
In  caae  of  distress  damage  feasant^  a  subsequent  conversioD 
of  the  chattel  distrained  will  render  the  party  a  trespatser 
ab  nMo^.  If  a  person  distraining  for  rent,  remaios  in  posKs- 
sion  more  than  five  days,  and  disturbs  the  party,  be  is  liable  in 
trespass  only  for  the  period  during  which  he  remained  in  pos- 
session above  the  five  days  ^  So,  if  he  conttnues  in  possesnos 
after  the  rent  is  paid,  and  turns  the  family  out  of  doors,  he  ii 
liable  only  for  those  acts^  A  tenant  who  tenders  ho  rent 
after  distress^  but  before  impounding,  may  maintain  trespass  for 
a  subsequent  removal  of  the  distress*. 


SECTION  XI. 

THE   DECLARATION. 


Setting  oat  In  trespass  quare  clausum  fregit^  the  venue  is  local,  and  nrost 
abuttals.       ^^  j^.j  .^  ^|^^  county  where  the  land  lies.     Formerly  it  was  noc 

necessary  to  set  out  the  abuttals  or  names  of  the  closes;  but 
now,  by  the  rules  H.  T.  4.  W.  IV.  it  is  provided,  that  **  in 
actions  of  trespass  quare  claumm  fregit^  the  close  or  place  in 
which,  &c.,  must  be  designated  in  the  declaration  by  wam^  or 
abuttals^  or  other  description ;  in  failure  thereof,  the  defeod^t 
may  demur  specially."  Where  a  declaration  described  ^t 
close  as  abutting  "  on  the  south,  towards  a  certain  highway  in 
the  parish  of  /T.,  in  the  county  of  Sussex ;  towards  the  nonl:. 
on  certain  land ;  on  the  east,  on  premises  in  the  occupatioa  of 
the  plaintiff;  and  on  the  west,  towards  certain  premises  la  t^x 
occupation  of  the  defendant^  and  situate  in  the  parish  of  H*;' 
it  was  held,  that  the  word  "  towards,"  was  an  incorrect  de> 
scription,  the  proper  description  being  "  on  "  or  **  upon,'*  *> 


*  Id»  praiaiiig  the  goods  dvCnioB^   ^Gk 

^  Dye  V.  Leatherdale,  3  Wils.  90.  sing  r.  Kemble,  2  Ckmp.  1I&. 

Gates  9.  Bayley,  2  Wils.  313.  ^  Etherton  v.  Poppl^vcil,  1  Ei«. 

'  Winterbourne  r.  Hoigaiiy   11  138. 

East,  395.     A  party  will  not  be  *  Vertoe  v.  Beaslcy,  1  H.  &  B<^ 

liable  in  trespass  for  a  mete  irrsga-  21. 

larity  in  the  distress^  as  for  not  ^f^ 
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as  to  exclude  any  intenrening  land ;  but,  as  the  defendant  had 
pleaded  **  that  the  close  was  his  property,  as  a  customary  tenant 
of  the  manor,"  &c.,  he  adopted  the  description  of  the  close  set 
out  in  the  declaration,  and  therefore  was  precluded  from  oh-> 
jecting  to  its  sufficiency  *.  The  defendant  could  only  take  ad- 
TSDtage  of  the  insufficiency  of  the  description  by  demurrer,  or 
by  pleading  the  general  iaaue  K  Though  in  this  case  the  close 
was  descaribed  as  abutting  on  the  four  cardinal  points,  and  it 
appeared  in  CTidence  that  it  was  a  triangular  piece  of  land,  it 
was  held  sufficient;  for  abuttals  have  never  been  construed 
very  strictly.  Thus,  if  abuttals  be  described  as  abutting  on  a 
house  to  the  east,  it  may  be  north-east  or  south-east^. 
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4.  Lioenae 1452 

6.  Other  justifications 1464 


PAGE 

I.  The  genera]  issue. 

8.  liberum  tenementum. 

3.  Bight  ofway 1451 

1. — The  general  issue,']  The  general  issue  in  this  action  is  "  not 
guilty."  *'  In  actions  of  trespass  qtuire  cUtusum  fregit^  the  plea 
of  not  guilty  shall  operate  as  a  denial  that  the  defendant  com- 
mitted the  trespass  alleged  in  the  place  mentioned  ;  but  not  as 
a  denial  of  the  plaintiff's  possession,  or  right  of  possession  of 
that  place ;  which  if  intended  to  be  denied  must  be  traversed 
specially.'*  ^  Under  this  plea,  therefore,  the  plaintiff  will  be  re- 
quired to  prove  only  that  the  defendant  committed  the  trespass 
in  the  place  described  in  the  declaration. 

jS. — Liberum  teMmeniuniJ]  If  the  defence  be  that  the  locus 
m  quo  was  the  freehold  of  the  defendant,  or  of  some  other  party 

*  Lempriere  v,  Humphrey,  1  abutting  the  several  closes  ^.,J9.,C., 
Hot.  &  W.  170.  4  N.  &  H.  63a,  and  D.,  these  would  be  all  allega- 
potl,  1449.  tions  descriptive  of  that  which  was 

^  Id.  materia],  i.  e.  of  the  subject  matter 

*  Ptr  Heathy  J.,  in  Cocker  v.  to  which  the  injury  was  done,  and 
Crampton,  I  Taunt.  495.  If  in  an  a  variance  from  any  one  would  be 
action  for  breaking  the  plaintiff's  fatal,  2  Staric.  Ev.  87^. 

dose,   he  were  to  describe   it   as         '  Rag.  Oen.  H.  T.  4  W.  IV. 

3b2 
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under  whom  the  defendant  justifies,  or  that  the  defendant  had  a 
possessory  title,  it  must  now  be  specially  pleaded,  though  before 
the  new  rule  it  might  have  been  made  available  under  the  gene* 
ral  issue ;  such  defence  is  technically  termed  Iiberum  tenemaUum, 
The  following  rules  for  framing  this  special  plea  are  laid  down 
in  a  work  of  high  authority  on  this  subject*.  1st.  In  the 
statement  of  a  derivative  title,  the  derivation  or  commencement 
of  an  estate  in  fee  simple  need  not  be  shewn.  It  sufiSces  in 
general  to  deduce  the  title  from  the  last  absolute  owner  in  fee 
simple  from  or  through  whom  the  defendant  claims,  although 
the  fee  was  only  conditional  or  determinable  on  a  certain  eveat. 
2dly.  In  the  case  of  particular  estates,  being  interests  or  titles 
less  than  a  seisin  in  fee  simple,  and  in  case  of  copyholds,  their  com* 
mencement  must  be  shewn ;  that  is,  the  derivation  of  the  title  from 
the  last  seisin  in  fee  must  be  alleged.  Sdly.  A  party  claiming 
by  inheritance  or  descent  must  specially  shew  how  and  in  what 
character  he  is  heir.  4thly.  If  the  party  claim  by  conveyance,  each 
distinct  conveyance  and  the  nature  thereof  must  be  specially  set 
forth.  5thly.  It  is  a  rule  that  the  conveyance  should  be  pleaded 
according  to  its  legal  import  and  effect,  rather  than  its  form  of 
words.  6thly.  Where  the  nature  of  the  conveyance  is  such 
that  it  would  at  common  law  be  valid  without  deed  or  writing, 
there,  no  deed  or  writing  need  be  alleged  in  the  pleading,  though 
such  document  exist  and  a  statute  render  it  necessary,  as  in 
case  of  a  conveyance  with  livery  of  seisin,  &c. ;  but  where  the 
nature  of  the  conveyance  requires  at  common  law  a  deed  or 
other  writing,  such  instrument  must  be  alleged,  as  in  case  of  a 
grant  of  any  thing  which  lies  in  grant  and  cannot  be  granted 
without  deed  ^ ;  and  if  a  transfer  of  property  be  inoperative 
except  by  statute,  and  the  act  require  writing,  as  in  case  of  a 
devise  of  lands,  the  pleading  must  shew  that  the  will  was  in 
writing  ^. 

A  plea  of  Iiberum  tenementum  in  trespass,  admits  the  plain* 
tiff^'s  possession,  in  fact,  of  a  close  corresponding  with  the  de* 
scription  of  the  close,  either  by  name  or  by  abuttals,  in  the 
declaration.     Therefore,  where  in  trespass  quare  clausitmjregii 


*  Stephen  on  Plead.  362,  et  *eq. 
2  Ch.  PL  504. 


^  1  Saond.  27&  a. 
"^  Id. 
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there  was  a  plea  of  liherum  ienementum  only  ;  it  was  held,  that 
the  plaintiff  was  entitled  to  recover  upon  proving  a  trespass  in 
a  close  in  his  possession  answering  the  description  given  in  the 
declaration,  although  the  defendant  had  a  close  in  the  same  pa- 
rish^ which  also  answered  the  description  given  in  the  decla- 
ration** 

Where  the  trespasses  were  laid  in  different  closes  specifically 
described,  to  which  the  defendant  pleaded  that  the  said  closes, 
&C.J  were  the  soil  and  freehold  of  one  T.,  and  justified  as  his 
servant ;  held,  that  the  plea  admitted  trespasses  in  some  part  of 
each,  and  that  the  replication  averring  the  soil  to  have  been  in 
another,  was  an  issue  as  divisible  as  one  raised  on  the  ordinary 
plea  of  soil  and  freehold ;  and  that  the  plaintiff*  having  on  the 
trial  proved  a  case  as  to  two  of  the  closes,  but  offered  no  evi«- 
dence  as  to  the  third,  he  was  entitled  to  a  verdict  as  to  those 
two,  and  the  defendant  as  to  the  other  \  Where  the  plea  was 
that  the  locus  in  quo  was  not  the  close  of  the  plaintiff*;  it  was 
held,  that  the  possession  and  not  the  ownership  of  the  close  was 
the  issue  thereby  raised,  and  that  on  evidence  of  possession  the 
plaintiff  was  entitled  to  a  verdict  ^, 

Declaration  for  seizing  pigs ;  plea,  that  defendant  was  pos- 
sessed of  a  close  named  H.,  in  which  the  pigs  were  eating,  &c., 
and  were  taken  damage  feasant ;  replication,  that  defendant  was 
not  possessed  of  the  said  close  in  the  said  plea  mentioned^  in 
which  the  pigs  were  alleged  to  be  eating,  &c.  and  issue  thereon  ; 
there  were  several  adjacent  closes  called  H,;  held,  that  the 
defendant  was  bound  to  shew  that  he  was  possessed  of  a  close 
in  which  the  pigs  were  eating,  &c.,  and  that  it  was  not  enough 
for  him  to  shew  his  possession  of  a  close  named  H.  ^ 

As  the  property  in  wastes  adjoining  a  high  road,  trees,  hedges, 
ditches,  and  party  walls,  may  be  tried  under  this  plea,  it  may 
be  convenient  to  state  in  this  place  what  is  considered  presump- 
tive evidence  of  a  title  therein. 

*  Lempriere  v.  Humphrey,  3  Ad.  WeLs.  216.    Ashmore  «.  Hardy,  7  C. 

&  EU.  181.    4  N.  &  M.  638.     1  H.  &  P.  60L 

&  W.  170.     Cocker  r.  Crompton,  1  *  Heath  v.  Milward,  2  Bing.  N.  G. 

B.  &  C.  689.      Cooke  r.  Jaduon,  9  9&     1  Hodges,  198. 

D.  &  R.  495.  **  Bond  o.  Do>vnton,  2  AdoL  & 

»  Pythian  v.  White,  1   Mees.  &  Ellis,  26. 


1450  TRSSPA8S.  [chap.  xxn« 

Ownmhip        Where  a  strip  of  waste  land  lies  between  a  highway  and  an 
adjmiiiiig  a  adjoining  inclosure,  the  presumption  is,  that  both  the  strip  of 
high  road.     )im  j  ^nd  the  highway  ad  medmm  Jibtm  vub  are  the  piopeity  of 
the  owner  of  the  adjoining  indosure  %  whether  he  be  a  free- 
holder, a  leaseholder,  or  a  copyholder  i* ;  but  where  strips  of 
land  so  situated  are  connected  with  open  commons^   the  pre- 
sumption is  liable  to  be  much  weakened  by  CTidenee  of  owner- 
ship applicable  to  such  commons  ^.   Where  a  reasonable  proba- 
bility exists  that  a  particular  district  of  land  formerly  bekxi^ 
to  the  same  owner,  acts  of  ownership  done  on  diflfereot  parts 
of  such  district  are  admissible  as  evidence  of  die  aame  right 
throughout  the  whole  ^.    Where  a  road  through  common  land 
is  set  out  by  commissioners  under  an  inclosure  act,  it  seems 
that  the  usual  presumption  of  law,  that  it  belongs  to  the  owner 
of  the  adjoining  land,  does  not  apply  *• 
Eridenoeof      Cutting  down  trees  by  the  side  of  a  highway,  and  tihe  desn* 
ownenhip.    ^^  ^^^  repairing  the  way,  are  evidence  of  the  ownership  of  the 
Property  m  soil '.     If  A.  plant  a  tree  upon  the  extreme  limita  of  his  land, 
and  the  tree  growing  extends  its  roots  into  the  lands  of  B.,  A. 
and  B.  are  tenants  in  common  of  the  tree ;  bat  if  all  die  roots 
grow  in  ^.'s  land,  though  the  boughs  shadow  the  lands  of  B^ 
yet  the  property  of  the  whole  is  in  ^«  i^     But  in  a  modem  case 
it  was  decided,  that  a  tree  belongs  to  the  owner  of  the  land 
where  it  is  planted,  although  the  roots  extend  into  other  land  ^. 
The  general  property  in  trees,  or  that  which  is  likely  to  beoone 
dmber,  is  in  the  landlord ;  and  die  general  property  of 
or  trees,  not  dmber,  is  in  the  tenant ;  and  the  landlord 
frminfan'n  trespass  against  a  stranger  for  cutdng  bushes  and 


*  Steel  V.  Pridiett,  S  Stuk.  4eS.  Leon.  14a 

Stevens «.  Whisder,  11  East,  61.  <  B.  N.  P.  8S.     Wi 

^  Doe  «.  Peeieey,  7  B.  &  C.  304.  Soper,  I  Lord  IU7111. 737* 

Doev.  Kemp,  7  Bing.  33S.  ^  Holder  «.  Coatee,  M.  &  H.  lU. 


Groee  v.  West,  7  Tsont.  38.   3  And  tee  Meslers  tu  PoOie.  S  BoH 

Stark.  £▼.  821.  Rep.  141 ;  when  U  b  nii  diei  if 

^  Stankf   V.  White,    14    Best,  a  tree  grovs  in  ><.*•  okn,  eal 

333.  in  B\  yet  the  body  of  th» 

*  R.e.  Edmonton,  1  H.  &  Reh.  being  in  the  toilof  ^^the 

84.  of  it  belongi  to  him. 

'  Vin.  Ab.  Ev.  T.   6.   les.      8 
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thorns  growing  in  a  hedge,  although  cut  improperly,  if  it  were 
aAerwards  assented  to  by  the  tenant  *. 

If  two  adjacent  fields  be  separated  by  a  hedge  and  ditch,  Property  in 
the  hedge  primd  facie  belongs  to  the  owner  of  the  field  in  ai^^^ 
which  the  ditch  is  not ;  and  if  there  are  two  ditches^  one  on 
each  side  of  the  hedge,  then  the  ownership  of  the  hedge  must 
be  ascertained  by  proving  acts  of  ownership^.  "The  rule 
about  ditching  is  this ;  a  person  making  a  ditch  cannot  cut  into 
his  neighbour's  soil,  but  usuaUy  he  cuts  it  to  the  very  extremity 
of  his  own  land^  and  throws  the  soil,  which  he  digs  out,  upon 
his  own  land.  Therefore,  if  he  afterwards  cuts  beyond  the 
edge  of  the  ditch,  he  cuts  into  his  neighbour's  land,  and  is  a  tres« 
passer ;  no  rule  about  four  feet  or  eight  feet  has  any  thing  to  do 
with  it."  ®  **  Where  lands  abutting  on  a  ditch  and  a  lane  on 
each  side  belong  to  different  owners,  the  presumption  is,  that  a 
hedge  and  ditch,  on  one  side,  both  belong  to  the  occupier  of  the 
hud  on  that  side."  ^ 

The  common  uses  of  a  wall  separating  adjoining  lands,  be-  Property  in 
longing  to  different  owners,  is  primd  facie  evidence  that  the  ^^"^^  ^»i«- 
wall,  and  the  land  upon  which  it  stands,  belong  to  the  owners 
of  the  adjoining  lands,  in  equal  moieties,  as  tenants  in 
conunon*'.  But  where  two  tenants  in  severalty  built  a 
party  waU,  at  the  joint  expense  of  both,  under  the  building 
act,  and  the  land  upon  which  it  was  built  was  contributed  in 
equal  moieties ;  it  was  held,  that  the  owners  of  the  land  were 
not  tenants  in  common  of  the  wall,  or  of  the  land  on  which  it 
stood'. 


3. — Right  ofwayJ]     By  the  rules  of  H.  T.  4.  W.  IV.  it  is  pro-  pleading 
vided,  that  "  where,  in  an  action  of  trespass  qtiare  clausum  frC"  "^^ 
gitf  the  defendant  pleads  a  right  of  way  with  carnages  and 
cattle,  and  on  foot,  in  the  same  plea,  and  issue  is  taken  thereon, 

*  Berriman  v.  Peacock,  9  Bing.  pan  against  hit  co-tenant  if  the  lat- 

384.    8  M.  &  Scott,  624.  ter  grub  it,  but  not  for  merely  clip- 

^  Ouy  V.  West,  8.  N.  P.  1318.  ping   it.      Voyce   v,  Voyce,  Oow. 

^  J*er  Lawrenee^  J.,  in  Nowles  v.  201. 

Milkr,  3  Taunt.  138.  *  Cubitt  v.  Porter,  8  B.  &  C.  267* 

'  Per  BayUff^  J.,  Noye  v.  Reed,  Wiltshire  v.  Lidford,  Id.  269. «. 

1  M.  &  R.  86.    One  tenant  in  com.  '  Matta  r.  Hawkins,  6  Taont. 

mon  of  a  hedge,  may  maintain  tres-  20. 
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the  plea  ahall  be  taken  distributivd  j ;  and  if  a  right  of  way 
with  cattle,  or  on  foot  only,  shall  be  found  by  the  jury,  a  vcr* 
diet  shall  pass  for  the  defendant  in  respect  of  aiich  of  the  tres- 
passes proved  as  shall  be  justified  by  the  right  of  way  00 
found,  and  for  the  plaintiffs  in  respect  of  anch  of  the 
as  shall  not  be  so  justified." 

And  in  all  cases  in  which  sach  i%ht  of  way,  or  odier  tt 
right,  is  so  pleaded,  that  the  allegations  aa  to  the  exteot  ol  ife 
right,  are  capable  of  being  construed  distributively,  they  sbaM 
be  taken  distributively.    JJL 

Where  in  an  action  of  trespass,  the  plea  alleged  the  user  of 
a  way  for  forty  years,  as  of  right,  without  interruption,  aad  die 
replication  traversed  the  user  as  of  right ;  held,  that  under  this 
issue  the  plaintiff  might  shew,  that  the  defendant  had  used  tk 
way  by  permission,  and  that  he  (the  plaintiff)  had  received 
payments  as  an  acknowledgment*.  The  law  respecting  ligU 
of  way,  has  been  already  considered  under  the  title  '^  Case."^ 

Plea  of  4. — License*"]    Even  before  the  new  rules,  a  license  aost 

^^^'^'^  have  been  specially  pleaded  in  an  action  of  trespsM.  If 
issue  be  taken  upon  a  plea  of  license,  it  will  be  incum- 
bent on  the  defendant  to  prove  a  license  anffident  to  si- 
tfaorize  him  to  commit  the  act  complained  of;  wbedxr  the 
license  proved  be  sufficient,  is  a  question  of  law.  If  a 
party  have  a  license  to  do  an  act,  it  will  justify  every  ddag 
that  is  necessary  for  the  performance  of  that  act;  diae- 
fore,  if  A.  license  B.  to  enter  his  house  to  sdl  goods,  B.  may 
take  assistants  if  necessary  for  the  purpose  of  selliog  the  goods; 
and  the  license  will  justify  them  in  entering  for  that  purposed 
The  keeping  open  the  doors  of  a  house  in  which  there  is  t 
public  billiard  table,  is  a  license  in  fact  to  all  persons  to  eater 
for  the  purpose  of  playing^.  Where  the  declaration  eoo- 
plained  of  trespasses  on  cUvers  days  and  times,  and  the  defeodsnt 
pleaded  a  license  generally;   replication,   de  injwrid,  &c.;  a 

*  Beaseley  v,  Clarice,  2  Bing.  N.  *  Dennet  p.  OnMr«r,  Wills,  19i. 

C.  705.     2  Hudges,  100.    See  Lid-  "*  Ditcham    d.  Bond,  3  Oamf^ 

dell  V.  Brown.      Monmouth  Canal  626.      And    if   the   license  be  » 

Company  v.  Harford,  ante,  576.  abused,  the  plaintiff  muat  neir Muga^ 

•»  Anicy  671.  ^  Id. 
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license  having  been  proved  which  covered  some  but  not  all  the 
trespassers ;  it  was  held,  that  the  plaintiff  was  entitled  to  a 
Terdkt»  as  the  defendant  did  not  prove  a  license  co-extensive 
with  the  trespasses  complained  of,  for  the  effect  of  the  replica- 
tion waa  to  deny  such  a  license  *• 

If  the  plaintiff  did  in  fact  license  the  defendant,  and  the  latter  Ezosm. 
exceeded  the  license,  or  if  the  plaintiff  had  revoked  the  license  Re^o- 
before  tho  trespass  was   committed,  he  must  new  assign  the  ^"^^'^ 
excess  and  revocation  \    Yet  it  has  been  decided  that  a  revo- 
cation may  be  given  in  evidence  under  a  plea  denying  the 
license,  for  it  shews  that  there  was  no  license  at  the  time  of  the 
trespass^* 

In  trespass  for  entering  a  man's  house  and  debauching  his 
daughter,  a  license  to  enter  is  a  good  bar,  for  the  entry  is  the 
gist  of  the  action,  and  debauching  the  daughter  is  matter  of 
aggravation  only^.  But  entry  by  license  of  the  plaintiff's 
wife  or  servant  is  not  sufficient,  unless  it  be  in  law  the  license 
of  the  plaintiff*.  Where  ji,  gave  leave  to  B,  to  shew  his  house 
for  tlie  purpose  of  letting  it«  and  the  person  with  whom  the  key 
was  left  having  absconded,  £•  in  order  to  shew  the  premises 
forcibly  opened  the  window ;  held,  that  the  license  was  no 
anawer  to  an  action  of  trespass  against  B,  for  breaking  and 
entering,  for  it  did  not  extend  to  an  entry  of  that  kind  ^ 

A  party  may  justify  an  entry  into  the  premises  of  another,  Lioenss  ia 
under  a  license  in  law.  Thus,  a  remainder-man  or  a  rever- 
sioner may  enter  to  see  whether  any  waste  has  been  committed 
on  the  estate,  or  the  landlord  may  enter  in  the  absence  of  a 
tenant  who  had  omitted  to  deliver  up  possession  when  his  term 
expired  >•     A  commoner  may  enter  to  view  his  cattle.      So,  an 


*  Bamet  v.  Hunt,  U  East,  461.  *  Bridge  v.  Seddall,  2  PhilL  £t. 
1  Saond.  3M.  d»  Symnuma  r.  194.  7th  ed.  Hayward  «.  Orant, 
Heancm,  n  Price, 360.    TheoavM  1  C.  &  P.  44& 

in  tuck  a  caie,  is  the  matter  of         '  Bennet  r.  Aloot,  2  T.  R.  166L 

excase  alleged,  and  the  replication,         *  Cro.  Eliz.  876.  246. 

in  effect,  denies  an  ezcose  oo-exten-         '  Ancaster  v.  Milling,  2  D.  &  R. 

aiTe  with  tha  trespasses.    2  Stark.  714. 

£t.82&  *  Tunier  n  Meymott,  1  Bing. 

*  1  Satuid.  300.  d.    Ditcham  «.  168. 
^mdf  3  Campb.  624. 
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entry  into  an  inn  or  tavern^  at  all  seaMmabk  timea*  is  jus- 
tifiable. 

Wbere  an  entry  or  license  is  given  to  any  person  by  lam^  and 
be  abuses  it  by  misfeasanett  be  will  be  considered  a  trespsner 
ab  imiio  *.  But  if  tbe  defendant  pleads  a  license  in  law,  and 
tbe  plaintiff  intends  to  rely  on  an  abuse  of  sucb  license,  he 
mnst  i^ead  it  in  bis  replication,  for  be  cannot  give  it  in 
evidence  on  an  issue  taken  on  the  license  \  Wbere  the  de- 
fendant justifies  a  trespass  for  preventing  a  tortious  act  of  tbe 
plaintiff^  if  tbe  plaintiff  relies  on  a  license  wbicb  rendered  his 
act  lawful,  he  must  reply  it»  for  be  cannot  give  it  in  evidence 
under  de  htptrid  na  propria  ^. 


5. — (kierjusiykaiiotuJ]  Tbedefiendantmayjustifybredupg 
and  entering  the  plaintiff's  dose  under  a  legal  procesa,  if  he  hid 
it  in  fiict  at  the  time ;  although  be  dedaied  then  that  be  entered 
Ibr  another  eanae  ^.  A  justification  under  the  procena  of  a  otiI 
court,  must  shew  that  such  process  has  been  returned  *.  Wheie 
in  trespass  for  breaking  a  dwelling-bouse,  assaulting  tbe  pIsB- 
tifl^  &C.,  the  defendant  fdeaded  not  guilty,  two  juatifications 
undn'  a  co.  m.,  except  as  to  the  breaking,  &&,  alleging  that 
the  outer  door  was  open ;  replication,  de  mptrid ;  held,  that  m 
the  outer  door  being  open  was  a  condition  precedent  to  the  de- 
fandant's  right  to  enter  and  arrest,  it  was  a  material  averaeDt, 
and  that  the  pka  was  sufficiently  traversed  by  the  replicatios ; 
held,  secondly,  that  it  being  proved  that  the  defendant  had 
broken  the  outer  door,  whereby  he  was  a  trespasser  o^  mhOi 
the  jury  were  properly  directed  to  give  damages  Ibr  the  whole 
of  tbe  injury  complained  of* 

If  A.  wrongfully  place  his  goods  on  the  premises  of  B.^  die 


*  Six    Oupsnten*   Csie,   8  Co.  vent  him  from  eommittiBg  a 
146.  HaodflMk   o.   Bakv,  S  A.  4  P. 

^  AilkoDhesd  «.  Bhdm,  6  Tannt.  MO. 

198.      Taylor   v.  Colo,   S  T.  R.  ^  CMwthor  «.  iromrtiWBH,  7  T. 

»&  R.8M. 

*  Taylor  e.  Smith,  7  Tmmt.  156L  *  Middlaion   o.   Frin,   1   Wia. 
A  privato  pOfSOQ  any  justify  farak.  17. 

ing   and   entering   the    plaintiiF't  '  Knhey  «.  Doahy,  I  Jfcck  A 

hooae,  and  imprisoning  him  to  pre-  Web.  396L 
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latter  may  justify  an  entry  on  the  premites  of  A.  next  adjoining, 
and  putting  the  goods  there  for  his  use  *. 

The  plaintiff  declared  in  trespass  for  breaking  the  close,  and 
set  oat  the  close  by  abuttals ;  the  defendant  justified,  alleging 
that  the  said  close  in  which,  &c.,  was  part  of  an  allotment  of 
six  acres,  made  by  commissioners  duly  authoriaed  for  certain 
purposes,  in  execution  of  which  he  entered;  the  plaintiff 
replied,  that  the  close  in  which,  &c.,  was  not  part  of  the  six 
acres,  &c,  and  thereupon  issue  was  joined ;  it  appeared  that 
the  close  set  out  by  abuttals  was  not  all  within  the  allotment, 
but  that  the  part  in  which  the  actual  trespass  occurred  was 
within  it ;  held,  that  the  justification  was  sufficiently  made  out, 
for  «*  the  close  in  which,"  &c.,  does  not  mean  the  whole  close 
referred  to  in  the  declaration,  but  the  place  in  which  the  tres- 
pass is  proved  to  have  happened,  and  the  defendant  may  so 
apply  it.  The  trespass  was  proved  in  one  part  of  the  close 
only,  and  the  defendant  established  his  right  in  that  part  \ 
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1. — When  an  action  of  crinu  con.  liesJ]  An  action  of  tres- 
pass lies  at  the  suit  of  a  husband  for  criminal  conversation 
with  his  wife  ^.  But  it  seems  that  the  husband  cannot  main- 
tain such  an  action  if  he  has  been  in  any  degree  a  party  to  his 
own  dishonour,  by  permitting  his  wife  to  carry  on  an  adulterous 
intercourse  with  other  men,  or  by  assenting  to  the  particular 
act  of  adultery  with  the  defendant,  or  by  having  totally  and 


*  Ray  V.  Sheward,    2  Mees.  &         '  Woodward  v.  Walton,  2  N.  R. 
Wds.  434.    1   Mar.  &  Hur.  68.     476.   Macfadzen  o.  Olivant,  6  East, 


Vin.  Ab.  tit.  Trespass,  PI.  17-    See  387*     Case  is  a  concurrent  remedy, 

Hoai^ton  «.  Butler,  4  T.  R.  364.  hut  trespass  is  the  usual  form.    Id. 

^  Bassett  v.  Mitchell,  2  B.  &  Ad.  Cooke  v,  Sayer,  2  Wils.  86.     B.  N. 

99.      Richards  v.  Peake,  2  B.  &  C.  P.  128. 
918. 
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permanently  given  up  all  advantages  to  be  derived  from  her 
society  *•  It  was  held  in  one  case  that  the  action  could  not  be 
maintained  where  the  husband  and  wife  lived  apart  by  a  deed 
of  separation  \  But  the  propriety  of  that  decision  was  after- 
wards doubted  by  Lord  EUenboroughf  who  laid  it  down,  that 
the  right  of  the  husband  to  maintain  such  an  action  was  not 
affected  by  a  separation  under  a  deed,  unless  it  appeared  that 
he  renounced  all  future  intercourse  and  society  with  his  wife  ^ 
If,  however,  the  woman  be  ever  so  profligate,  unless  it  be  with 
the  husband's  privity,  it  will  not  operate  as  a  bar  to  the  action ; 
but  it  will  go  in  mitigation  of  damages  ^« 

It  was  laid  down  by  Lord  Kenyan^  that  if  a  husband  vio- 
lated the  marriage  bed,  and  transgressed  the  rules  of  conduct 
which  decency  requires,  by  openly  carrying  on  a  criminal  inter- 
course with  other  women,  he  could  not  maintain  this  action  *. 
But  this  doctrine  was  afterwards  disapproved  of  by  Lord  AhoR" 
Ify,  who  thought  that  the  infidelity  or  misconduct  of  the  hus- 
band could  not  be  set  up  as  a  legal  defence  to  the  adultery  of 
the  wife,  that  it  operated  in  mitigation  of  damages  only  '•  It  is 
no  bar  to  this  action  that  the  plaintiff  has  obtained  a  verdict  in 
an  action  of  the  same  kind  against  another  party,  although  the 
cause  of  action  in  both  suits  accrued  at  the  same  time  s. 


Theplam- 
tiff  must 
prove  a 
marriage 
in  fact. 


2. — Proof  of  marriage^  In  order  to  sustain  this  action,  the 
plaintiff  must  prove  a  marriage  in  fact ;  proof  of  reputation  and 
cohabitation  is  not  sufficient^;  and  even  the  defendant's  ad- 
mission of  the  fact  has  been  held  to  be  insufficient.  As  where 
the  defendant  was  surprised  at  a  lodging  with  the  plaintiff's 
wife,  and  on  being  asked  where  Major  Morris's  (the  plaintiff) 
wife  was',  he  answered,  "  in  the  next  room  "  ;  this  was  held  to 


*  Winter  «.  Henn,  4  C.  &  P. 
494.  B.  N.  P.  27.  Hodges  v. 
Windham,  Peake,  39.  Duberiey  r. 
Gunning,  4  T.  R.  656. 

^  Weedon  o.  TimbreU,  6  T.  R. 
357.     Bartelot  v.  Hawker,  Peake, 

7. 

*  Chambers  v.  Caulfield,  6  East, 

244.    And  see  Edwards  r.  Crock,  4 


Esp.39. 

*  B.  N.  P.  27. 

*  Stuart  r.  the  Marqiiis  of 
Blandford,Gited4E8p.]7.  Wynd. 
ham  V.  Lord  Wycombe,  fd  16. 

'  Bromley  p.  Wallace,  4  Espw  837* 

*  Gregsou  o.  M^Taggart,  1  Camp. 
415. 

^  Alorrts  r.  Miller^  4>Curr.  205?. 


9£C.  XIII.]  CRIM.   CON.  1457 

be  insuflScient,  for  it  was  nothing  more  than  a  confession  of 
the  reputation  that  she  went  by  the  name  of  the  plaintiff's  wife, 
and  not  a  confession  of  the  fact  of  marriage  *•  There  can  be 
no  doubt,  however,  that  a  distinct  and  solemn  recognition  of 
the  marriage  made  by  the  defendant  is  evidence  as  against  him 
of  that  fact  \ 

The  fact  of  marriage  is  usually  proved  by  producing  an  How  mar. 
examined  copy  of  the  register,  and  some  evidence  of  the  beproreJ. 
identity  of  the  parties.  It  may  also  be  proved  by  any  person 
who  was  present  at  the  celebration  of  the  marriage^  or  by  the 
production  of  the  register,  and  it  is  not  necessary  to  call  the 
subscribing  witness  to  the  entry  in  the  register  ;  any  evidence 
which  will  satisfy  the  jury  as  to  the  identity  of  the  parties  will 
be  sufficient  ®.  If  the  plaintiff  be  a  quaker,  or  a  jew,  the 
marriage  must  be  proved  to  have  taken  place  according  to  the 
ceremonies  of  their  respective  sects,  as  they  are  not  included 
in  the  marriage  acts  *'•  And  as  marriages  beyond  the  seas  are 
excepted  out  of  the  prohibition  in  the  marriage  acts,  it  must 
appear  that  such  marriage  was  performed  according  to  the  law 
of  the  country  where  the  marriage  took  place,  and  evidence  of 
that  law  must  be  given  by  a  person  of  competent  knowledge 
on  the  subject  *.  A  maurriage  between  English  subjects  in  the 
chapel  of  an  English  ambassador  abroad  is  valid '.  But  a 
marriage,  abroad,  not  celebrated  in  an  ambassador's  chapel,  nor 
according  to  the  laws  of  that  country,  is  invalid  f .  A  mar-> 
riage  of  English  minors  in  Scotland,  according  to  the  law  of 
that  country  is  valid,  although  contracted  in  contravention  to 
the  laws  of  England,  between  parties  going  to  Scotland  for 
that  purpose  ^.  So  is  a  marriage,  even  without  a  license,  by  a 
dissenting  minister  in  Ireland,  in  a  private  room  K 

*  Id,     B.  N.  P.  28.  Lautour  v,  Teeadale,  8  Taunt.  830. 

^  See  Riggv.Curgenveni,2  WilA.  2  Stark.  Kv.  509. 

399.    2  Stark.  Ev.  251.  2  Phill.  £r.  f  4  O.  IV.  c.  91.  8.  2. 

202.  '  Laoon    r.    Higgins,    3    Stark. 

'  2  Stark.  Ev.  505.     Birt  v.  Bar-  183. 

low,  Doug.  170.    B.  N.  P.  27*  **  Dalrymple    v.    Dalrymple,    2 

«  2  Stark.   Er.  508.      And  see  Hagg.  54.     B.   N.   P.    113.    Phil- 

Ifom  V.  Noel,  I  Campb.  61.    B.  N.  lips  r.  Hunter,  2  U.  Bl.  412. 

P.  28.    Deane  v.  Thomas,  M.  &  M.  *  Smith  v.   Maxwell,  R.  &  M. 

361.  80. 

'  R.  o.  BrampUm,  10  East,  289. 
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How  mar-  Having  considered  what  is  prtrndfade  evidence  of  marriage 
bewlem-  heretofore  celebrated^  it  may  be  observed,  that  die  defendant 
nixed.  maj  rebut  the  presumption  of  a  legal  marriage,  arising  from 

such  evidence,  by  shewing  that  the  marriage  was  not  legally 
performed,  and  therefore  void.  The  first  statute  of  provision 
on  this  subject  was  the  5S6  Geo.  II.  c.  23,  which  enacted,  that 
"  all  marriages  solemnised  in  any  other  place  than  a  churdi  or 
chapel,  unless  by  special  license,  or  without  publicatton  of 
banns,  shall  be  void.**  This  statute  was  qualified  by  the  3  Geo. 
IV.  c.  75,  and  ultimately  repealed  by  the  4  Geo.  IV.  c.  76, 
sect.  2  of  which  enacts,  that  all  banns  shall  be  published  in 
some  public  chapel,  in  which  they  may  be  lawfully  pnbliabed, 
belonging  to  the  parish  wherein  the  persons  to  be  married  shall 
dwell,  upon  three  Sundays  prccedii^  the  solemnisation  of  mar- 
riage ;  sect.  6  provides,  that  no  minister  shall  be  oUiged  to 
publish  banns,  unless  the  persons  to  be  married  shall,  seven 
days  previously,  deliver  to  him  a  notice  d  their  true  christian 
names  and  sirnames,  and  of  the  houses  of  their  respective 
PabUoatioa  abodes,  &c. ;  and  by  sect.  22,  **  if  any  persons  shall  knowingly 
and  wilfully  intermarry  without  due  publication  of  banns«  or 
license,  such  marrii^  shall  be  null  and  void."  It  has  been 
held,  that  if  banns  be  published  in  the  wrong  name  of  the 
parties,  and  if  there  be  no  evidence  to  shew  that  they  had  ever 
been  known  by  such  names,  the  marriage  is  null  and  void  *• 
But  banns  published  in  an  assumed  name  without  firaud^  will 
be  sufficient,  if  the  parties  had  previously  been  known  by  such 
name  ^.  The  rule  on  this  subject  appears  to  be,  that  if  the 
banns  be  published  in  names  totally  different  from  those  which 
the  parties  ever  used,  the  marriage  will  be  void,  whether  the 
misdescription  arose  from  a  mistake  or  design  ;  but  if  there  be 
a  partial  variation  only,  and  it  appears  not  to  have  proceeded 
from  any  fraudulent  design,  it  will  be  valid  ^. 

Though  the  statute  requires  the  assent  of  parents  or  guard- 
ians to  the  marriage  of  minors  by  license,  yet  the  marriage  of 
minors  without  such  assent,  will  not  be  on  that  account  void^. 

*  Blather  «.  Nay,  3  M.  &  S.  206.  °  R.  o.  Tlbthelf,  1  B.  &  Ad.  19S. 

>»  R.  V.  BilUngburat,  3  M.  &  S.  R.  v.  Wrozton,  4  B.  &  Ad.  640. 

260.     R.  V.  St.  Faiths  Newton,  3D.  *  JL  v.  Birmingfaam,  8  B.  &  C. 

ft  R.  34&  20. 
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Marriages  were  regulated  in  England  by  the  foregoing  sta- 
tutes, until  by  6  &  7  W.  IV.  cap.  85  &  86,  entitled  the  Mar- 
riage and  Registration  Acts,  explained  by  1  Vict  cap.  22, 
which  came  into  operation  on  the  Ist  of  July,  1887,  new  modes 
of  solemnizing  marriage  contracts  were  introduced.  It  is  not 
proposedt  in  this  place  to  enter  more  largely  into  the  provisions 
of  these  statutes,  than  merely  to  state  the  acts  which  parties 
desirous  of  contracting  marriage  pursuant  thereto  are  required 
to  do. 

It  is  obserrable,  in  the  first  place,  that  these  statutes  do  not 
interfere  with  the  previous  mode  of  solemnizing  marriage. 
Persons  desirous  of  entering  into  the  marriage  contract,  ac- 
cording to  the  rites  of  the  Church  of  England,  may  be  so  mar- 
ried afler  publication  of  banns,  or  by  license,  as  heretofore  *• 
Or  they  may  be  married  according  to  such  rites,  without  pub- 
lication of  banns,  or  a  license,  by  producing  a  certificate  from  the 
superintendent  registrar  of  the  district,  which  may  be  obtained 
in  the  following  manner  K — 

One  of  the  parties  intending  to  be  married,  pursuant  to  the  Mode  of 
provisions  of  6  &  7  W.  IV.  c.  85,  must  give  notice  under  his  marrSw  * 
or  her  hand,  to  the  superintendent  registrar  of  the  district  (an  under  the 
office  appointed  under  this  Act)  within  which  the  parties  shall  and  rej^ 
have  dwelt  for  not  less  than  seven  days  then  next  preceding ;  ^^^^ 
or  if  they  dwell  in  different  districts,  they  must  give  the  like 
notice  to  the  superintendent  registrar  of  each  district  ^.     The 
notice  must  be  in  the  form  of  a  schedule,  which  the  registrar 
will  furnish  on  being  applied  to,  and  must  contain  a  full  de- 
scription of  the  parties,  their  respective  dwelling  places,  &c. 
A  copy  of  such  notice  will  be  entered  by  the  superintendent 
registrar  in  a  book  called  "  the  marriage  notice  book,''  which 
will  be  opened  at  all  reasonable  times,  without  fee,  to  all  per- 
sons desirous  of  inspecting  the  same^.    The  notice  must  be 
read  by  the  superintendent  registrar,  or  by  the  clerk  to  the 
guardians,  at  three  weekly  meetings  of  the  guardians  ®.     Afier 
the  expiration  of  twenty-one  days  from  the  entry  of  the  notice 


'  6  &  7  W.  IV.  c.  86. 1.  1.  ^  Sec.  6. 

^  Id.  •  s^e. 

*6&7W.  iy.c85.s.4. 
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in  the  marriage  book,  the  superintendent  registrar  may  be  re- 
quired, by  either  of  the  parties,  to  issue  a  certificate,  if  no 
impediment  has  been  shewn  K 

When  the  parties  have  thus  obtained  a  certificate,  they  may 
be  married  according  to  the  rites  of  the  church  of  England^; 
or  if  they  object  to  that  form,  they  may  be  married  at  tlie 
office  of  the  superintendent  registrar,  in  the  following  man- 
ner : — the  parties  must  attend  at  the  office  of  the  snperiii- 
tendent  registrar,  between  the  hours  of  eight  and  twelve  in  die 
forenoon  of  the  day  appointed,  (for  the  marriage  must  be  so- 
lemnized within  those  hours,)  and  in  the  presence  of  the  np^ 
trar,  and  two  or  more  credible  witnesses,  each  of  the  parties 
must  declare  as  follows* 

''I  do  solenmly  declare,  that  I  know  not  of  any  lawful  impedi- 
ment why  I,  A*  B,f  may  not  be  joined  in  matrimony  to  C.  D." 

And  each  of  the  parties  shall  say  to  the  other^  '*  I  call  upon 
these  persons  here  present,  to  witness,  that  I,  A*  B^  do  take 
thee,  C  D.,  to  be  my  lawful  wedded  wife  (or  huaband).'*' 

The  registrar  will  then  enter  the  marriage  in  the  register 
book,  and  it  must  be  signed  by  the  parties  married,  by  the 
superintendent  registrar,  and  by  two  witnesses  '. 

It  is  observable,  that  the  superintendent  registrar  nay  grant 
a  Ucense  to  marry  in  a  registered  building  within  his  district, 
but  not  elsewhere.  But,  before  he  can  grant  a  license,  one  of 
the  parties  must  appear  personally  before  him,  and  make  oatb 
that  he  (or  she)  believeth  that  there  is  not  lawful  hindrance  ot 
the  marriage ;  and  the  consent  of  such  persons  whose  coosect 
is  required  bylaw,  has  been  obtained*.  A  roarri^e,  by  li- 
cense, may  take  place  at  the  expiration  of  seven  days  after 
notice  of  marriage  has  been  entered  in  the  marriage  book  '. 

Quakers  and  Jews  may  solemnise  marriage  accordii^  to  the 
usage  of  their  respective  sects,  after  having  obtained  a  certifi- 
cate, or  license,  as  above  ?* 

Every  marriage  must  be  celebrated  within  three  calendar 


■  Sec  7.  •  Sec  11.  IS. 

«»  Sec  1.  '  Sec  7. 

'  Sec  20,  2U  «  Sec  2. 
«  Sec  23. 
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months  after  the  entry  of  the  notice  thereof  in  the  marriage 
book ;  or  the  notice  must  be  renewed  *. 

Any  person  authorized  so  to  do,  may  forbid  the  issuing  of 
the  certificate  by  the  superintendent  registrar,  whereby  the  no-> 
tice  of  marriage,  and  all  proceedings  under  it,  will  be  void*^; 
and  the  superintendent  registrar  will  be  guilty  of  felony^  if  he 
issues  a  certificate  after  it  is  forbidden  by  any  person  duly  au- 
thorised to  do  so,  or  if  he  solemnizes  marriage  contrary  to  the 
proYisions  of  this  Act  ^.  A  marriage  will  be  null  and  void,  if 
solemnized  under  this  Act,  after  three  months  from  the  entry 
of  the  notice,  by  the  superintendent  registrar ;  or  if  both  par- 
ties shall  knowingly  and  wilfully  intermarry,  in  any  place,  other 
than  the  church,  chapel,  registered  building,  or  office,  or  other 
place,  specified  in  the  notice  and  certificate ;  or  without  notice 
to  the  superintendent ;  or  without  a  certificate  of  notice  duly 
issued ;  or  without  a  license,  when  it  is  necessary ;  or  in  the  ab- 
sence of  the  registrar  when  his  presence  is  necessary  ^. 

3, — Proof  of  adultery.']  When  the  plaintiff*  has  proved  the 
marriage,  he  should  then  give  evidence  of  the  fact  of  adultery, 
which,  from  its  very  nature  must,  in  general,  be  circumstantial. 
Ainy  evidence  which  will  satisfy  a  jury  that  an  adulterous  in- 
tercourse had  taken  place,  will  be  sufficient.  The  confession 
of  the  wife,  however,  will  not  be  received  in  evidence  against 
the  defendant  *. 

4. — Damages.]  In  aggravation  of  damages,  the  evidence  of 
persons  who  were  acquainted  with  the  family,  and  who  had  an  op- 
portunity of  testifying  to  their  demeanor,  is  admissible  to  shew  the 
terms  upon  which  the  plaintiff  and  his  wife  had  lived  '.  And  with 
the  same  view,  letters  written  by  the  wife  to  her  husband,  or 
to  others,  previous  to  any  suspicion  of  criminal  intercourse, 
are  admissible'.    Evidence  to  shew  the  amount  of  the  defend- 


*  Sec.  15.  '  Trelawney  v.  Coleman,  1  B.  & 
k  Sec.  9.  A.  90.    2  Stark.  191. 

'  Sec  39.  4a  ■  WillM  v.  Bernard,  8  Bing.  370. 

'  See.  16.  43.  2  Stark.  £v.  263. 

•  B.  N.  P.  28. 

VOL.  II.  3  c 
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ant's  property,  is  not  ddmissible  with  a  view  to 
Where  the  wife  died  af^er  the  commencement  of  the  actioo,  but 
before  the  trial ;  it  was  held,  that  the  jury  should  give  danu^ 
to  the  plaintiff*  for  the  loss  of  the  society  of  his  wife,  from  the 
time  of  the  discovery  of  the  adultery,  till  the  time  of  his  wife's 
death  \  The  defendant,  in  mitigation  of  damages,  may  shew 
that  the  plaintiff*  had  carried  on  an  illicit  intereourse  with  odttr 
women,  and  had  ill  treated  his  wife  ^ ;  and  the  dedarationt  of 
the  wife,  before  criminal  intercourse,  as  to  the  ill  treatment  of 
her  husband,  are  admissible  with  that  view^.  So,  the  defaid- 
ant  may  shew  that  the  wife  had  previously  eloped  with  otheni 
diat  she  was  a  woman  of  notorious  bad  character,  and  hsd 
made  the  first  advances  to  him  : 
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When  a 
father  may 
maintain 
treipass 
for  the 
seduction 
of  his 
daughter. 


Trespass  is  the  usual  remedy  for  seducing  the  plain tiff^'s  ser- 
vant or  daughter,  per  quod  servitium  amisit*  This  action  is 
principally  brought  by  a  parent  for  debauching  his  daughter; 
though  it  may  be  also  brought  by  a  master  for  seducing  bis 
servant  ^  Although  loss  of  service  is  the  ground  of  the 
action,  yet,  when  brought  by  a  parent,  it  is  not  necessary  to 
prove  any  contract  of  service  «.  "  There  is  by  law,"  said  Ld- 
tkdale^  J., ''  a  species  of  service  due  from  a  son  or  daughter  tc 
the  parent,  which,  as  to  the  latter,  is  the  foundation  of  the 
action  of  seduction,  and  tliere  it  is  not  necessary  to  prove  acroil 
service."  ^     "  If,"  said  the  same  learned  judge,  *'  actual  service 


*  James  ^  BeddiQgton,  6  &  &  P. 
680. 

b  Wilton  o.  Webster,  7  C.  &  P. 
198. 

*  B.  N.  P.  97'    Bromley  r.  Wsi. 
laoe,  4  Bsp.  387* 

«  Whiter  o.  Wreot,  1  M.  &  Rob. 
404. 


*  2  Stark.  £f.  2M.  B.  >'.  P. 
28.    Elsam  v.  Faucect,  2  Eispb  MS. 

'  Fores  e.  Wilson,  Ftoaka^  ». 

■  Bennett  p.  AlooCty^S  T.  &. 
168. 

^  R.o.ChiI]esfoffdi,4B.&aMi 
Maander  e.  Venn,  Jl*  Sl  ttL  984^ 
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were  neeesnry,  a  dnk6  or  a  niarquiB  eould  never  bring  an  ao* 
tion  of  this  kind/'*     Yet  the  mere  relation  of  perent  and 
diild)  or  Ibe  expenses  inonrred  in  coneeqnenee  of  the  daughter's 
confinement,  are  not  snffieient  to  sustmn-  this  aotaon»  without 
KMfs  of  service  ^.    The  slightest  evidenoe  of  serviee»  howerer, 
•och  as  milking  the  oows^  or  making  tea,  is  sufficients    This 
setion  is  maintainable  though  the  daughter  he  of  age^  if  she 
resides  wkh  her  fadier  ^.     And  even  where  the  daughter  was 
married,  and  living  separate  firom  her  hosband^  as  servant  with 
her  Either;  it  was  held,  that  the  latter  might  maintain  this  ao-» 
lien  s    It  is  not  necessary  that  the  daughter  should  be  actually 
residing  in  the  father's  house  at  the  time  of  the  seduction. 
Where  she  was  under  age,  and  on  a  visit  with  a  friend  when  se- 
docedy  it  was  held,  that  the  fttdier  might  maintain  this  action  '. 
So  where  the  father  had  two  farms,  seven  miles  distant  fiK>m 
each  other,  and  the  daughter  resided  at  one  and  acted  as  mis- 
tress of  the  house  there,  while  the  fiither  resided  at  the  other ; 
it  was  held,  diat  the  fiither  might  maintain  this  action  v.    But  if 
she  was  actually  in  the  service  of  another,  and  had  no  intention 
af  returning  to  her  father's  house,  before  she  was  seduced,  the 
&ther  cannot  maintain  the  action,  though  she  return,  while  un- 
der age,  in  consequence  of  the  seduction  K    So  if  a  girl  were 
to  live  with  a  fiimily,  and  they  chose  to  maintain  her,  she 
being  neither  a  servant  nor  a  temporary  visitor,  the  father  could 
not  maintain  this  action  ^      Where,  however^  the  defiHidant 
engaged  the  daughter  as  a  servant,  with  an  intention  to  seduce 
her^  it  was  held,  that  the  action  would  lie  ^.     This  action  wili 
lie  for  seducing  an  adopted  child  ^ ;  or  at  the  suit  of  a  relation 


*  In  HoOoway  v.  AbeU,  7  C  &  P. 


^  Sm  HbU  v.  OoOnider,  4  B.  & 

ceeo. 

*  Cur  V.  Cbfkav  2  Chitl.  S61. 
BomeU  V.  Akott,  tupru.  S  Starke 
£v.  721. 

«  Booth  »  Charlton,  a  East,  47^ 

*  Harper  o.  LuflPkin,  7  B»  ft  C. 


'  Booth  9,  Charlton.    JohnsoD  «• 
^^Adams,  dted  in  6  East,  47.   But 


if  the  daughter  had  heen  of  age,  tho 
acdon  would  not  Ue.    Id, 

>  HoUowsy  V.  AbeU,  7  C  &  P. 
630. 

^  Dean  o.  Peel,  5  £ait,  45. 

1  Per  Uttledahj  J.,  in  UoUoway 
9.  Abell,  7  C.  &  P.  530. 

k  Spdght  V.  OUveira,  2  Staik. 
493. 

*  Irwin  o.   Beannan,    11 
23. 
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with  whom  the  female  resided,  though  her  mother  be  alive*. 
Where  the  father  permitted  a  married  man  to  visit  his  danghter 
as  a  suitor,  afler  having  been  cautioned ;  it  was  held,  that  he 
could  not  maintain  an  action  for  seducing  her  ^. 

The  daughter  or  servant  is  a  competent  witness  to  prove  the 
seduction^,  and  though  not  absolutely  necessary  to  call  her  ai  a 
witness,  an  omission  to  do  so  would  be  open  to  great  observa- 
tion ^.  The  plaintiff  cannot  give  evidence  of  his  daughter*! 
good  character  and  mode  of  deportment,  until  it  has  been  im- 
peached on  the  other  side  by  general  evidence  of  her  unchaste 
conduct®.  If  the  daughter  be  asked  whether  she  had  not  an 
illicit  intercourse  with  other  men  previously,  she  need  aot 
answer  the  question  ^ 

In  aggravation  of  damages,  the  plaintiff  may  g^ve  evidence 
of  the  conduct  and  situation  of  his  family  at  the  timeS;  and 
shew  that  the  defendant  was  received  in  his  house  as  a  suitor 
to  his  daughter  K 

Though  loss  of  service  is  the  g^st  of  this  action,  yet  in  esti- 
mating the  damages,  the  jury  are  not  confined  to  the  mere 
amount  of  damage  from  the  loss  of  service;  they  may  allow 
compensation  for  the  loss  which  the  parent  has  sustained  bj 
being  deprived  of  the  society  and  comfort  of  his  child,  and  by 
the  dishonour  brought  upon  the  family,  and  also  the  expenses 
consequent  upon  the  seduction  K  But  it  seems  that  the  plaintiff 
will  not  be  entitled  to  recover  for  a  physician's  fees,  unless  they 
have  been  actually  paid ;  for  he  is  not  l^ally  liable  to  pay 
them  K 

The  defendant  may  shew,  under  the  general  issue,  that  the 
female  seduced  was  not  the  plaintiff's  servant,  for  it  is  the  gift 
of  the  action  ^ 

*  Edmonson  o.  MacheU,  2  T.  R.  4.  ^  Elliott  v.  Nicklin,  5  Pries,  641. 
^  Reddie  v.  Schoolt,  Peake,  24a  2  Stark.  Ev.  782. 

*  Cock  o.  Wortham,  2  Stra.  1054.  >  Irwin   o.   Deaimaii,    11    Eml, 

*  2  Stark.  £y.  723.  23.      TuUidge  «.  Wada,  3  Will. 

*  Bamfield  v,  Massey,  1  Campb.  19. 

460.      Bate  v.  Hill,   1   C.    &  P.  ^  Dixon  v.  Bdl,  1  Stark.  WI.    i 

100.  M.  &  S.  198. 

'  Dodd  V.  Norris,  3  Campb.  619.  *  HoUoway  «.  AbeO,  7  C  &  P. 

>  Bedford   v.    Mackoal,   3   Esp.  530. 
119. 
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SECTION  I. 

IH   WHAT   CASES  THIS   ACTION   MAT    B£   MAINTAINED. 

Ths  action  of  trover  was  in  its  origin  an  action  of  trespass  Origin  of 


upon  the  case  for  the  recovery  of  damages  against  a  person 
who  had  found  goods  and  refused  to  deliver  them  on  demand 
to  the  owner,  but  converted  them  to  his  own  use ;  from  which 
finding  (trouver)  the  remedy  is  called  an  action  of  trover. 
Though  originally  this  action  only  lay  where  the  defendant  had 
found  the  goods,  yet  by  a  fiction  of  law,  it  was  at  length  per- 
mitted to  be  brought  against  any  man  who  having  obtained  the 
possession  of  goods  by  any  means  whatsoever,  had  wrongfully 
converted  them  to  his  own  use  '.  The  gist  of  this  action  is  the 
conversion  and  deprivation  of  the  plaintiff's  property,  and  not 
the  acquisition  of  property  by  the  defendant  ^     It  lies  only  for 


trover. 


*  3  BL  Com.  162.     1  Ch.  Fl«  146.  wrong  doer,  and  maintain  trover. 

B.  N.  P.  32.     Bnt  if  a  person  has  Brewer  v.  Sparrow,  7  B.  &  C.  310. 

affirmed   the  aots  of  another  who  ^  Per  Bajflejfj  J.,  in  Keyworth, 

wroogfoDy  converted  his  property,  o.  Hill,  3  B.  &  A.  686. 
he  cannot  afterwards  treat  him  as  a 
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tcm^.s^n 


It  Hm  only 
forper- 
lonalcluit- 
teb. 


It  lies  for 
fizturci 
after  aw- 


TroTWwill 
lie  where 
trespass 
cannot  be 
main* 
talned. 


the  converaion  of  goods  or  persomai  ckatteU.  It  does  not  lie 
for  fixtures  eo  nominef  or  for  anything  annexed  to  or  parcel  of 
the  freehold,  nor  for  any  injury  to  real  property  *•  But  it  lies 
for  fixtures  which  i^ay  be  wex^oved.  vi|hoi|t  injury  to  the  free- 
hold, or  which  are  removable  by  a  tenant  ^. 

So  it  lies  for  trees,  fixtuissv  or  earth,  if  after  a  sererance 
firom  the  freehold  they  have  been  taken  away  "•  If  a  tenant 
during  his  tenancy  renx>ve  a  dung  heap,  and  at  the  time  of  so 
doing  dig  into  and  remove  vii^gin  soil  that  is  beneath  it,  |he 
iandlord  may  maintain  eitbar  trespass  de  bonis  fuportaiu^  or 
trocer^  for  the  removal  of  the  virgin  soil^*  To  anatain  diis 
nction,  the  plaintiff  must  have  the  right  to  some  specific  pro- 
perty ;  it  will  not  lie  for  money  had  and  received  generally  %  bnt 
it  may  be  maintained  for  so  many  pieces  of  gold  or  silver,  and 
in  that  case  the  defendant  can  only  redeem  himself  by  tender- 
ipg  to  the  plaintiff  the  same  specific  pieces  '•  It  lies  for  an  un- 
stamped agreement,  if  it  can  upon  paym^it  of  a  penalty  and 
stamp  duty  be  stamped  aod  rendered  available  '.  So  it  lies  for 
a  policy  of  insurance  ^.  So,  for  an  undivided  part  of  a  chattel, 
as  three-fourths  of  a  ship  K  So  it  lies  for  a  lost  bank  note,  if 
the  defendant  has  wrongfully  converted  it  to  his  own  use, 
though  he  has  paid  part  of  the  proceeds  to  the  plaintiff;  bnt  the 
payment  will  go  in  reduction  of  the  damages  K 

Whenever  trespass  for  taking  goods  will  lie,  that  is,  where 
they  are  taken  wrongfully,  trover  will  also  lie ;  for  one  may 
qualify,  but  not  increase  a  tort  h  But  the  converse  of  the  pro- 
position does  not  hold,  for  trover  may  often  be  brought  where 
trespass  cannot.  As  where  goods  are  lent  or  delivered  to 
another  to  keep,  and  he  refuses  to  deliver  them  on  demand. 


'  Bac  Ab.  Trover,  B.  Long- 
staiF  V.  Meagoe,  4  N.  &  M.  SOI. 
Colegrave  v.  Dia  Bantos,  9  B.  &  C 

70. 

^  Davis  o.  Jones,  2  B.  &  Ad.  165. 
Wandsborough  v.  Maton,  2  H.  &  W. 
37.     4  Ad.  &  £11.  884. 

*  Com.  Dig.  Biens,  H.  Bac  Ab. 
Trover,  B. 

'  Higgon  r.  Mortimer,  6  C.  &  P. 
618. 

*  Ortun    r.    Butler,  5  B.  &  A. 


652. 
'  PerAbboti^CJ,  Id, 
■  Scou  «.  Jones,  4  Tanat.  86^ 
>»  Harding  r.  Carter,  Park.  Ins, 

4. 

>  Watson  n.  King,  4  Campb.  272. 
1  Stark.  121. 

^  Bora  V.  Morris,  2  C  &  M. 

»79. 

>  Bishop  e.  Motttague,  Cnw  Efia. 
824.  2  Sannd.  47-  a.  Shipwkk  r. 
Blanehard,  6  T.  R.  22a 
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tt€spM$sw3l  not  lie,  bat  tlie  proper  remedy  is  trover*.  So 
where  the  taking  is  ]a,wtvl  or  exciiBable,  treepsM  cannot  be  sup- 
ported, bat  the  owner  nmst  bring  trover ;  as  if  a  sheriff  take 
goods  of  a  bankrupt  in  execution,  afler  a  secret  act  of  bank- 
raptcy  but  before  the  commission  is  sued  out,  and  sells  them, 
trover  will  lie  against  him^  but  not  trespass  \ 

The  general  requisites  to  mamtain  this  action  are,  that  the 
plaiatiff  has  an  absolute  or  special  property  in  the  subject  mat- 
ter, and  actual  possession  or  a  right  to  the  immediate  posses- 
sion thereof  at  the  time  of  the  conversion ;  that  the  subject 
matter  be  a  personal  chattel,  and  that  the  defisndant  has  wrong- 
fiiUy  converted  it  to  his  own  use. 


SECTION  II. 

ABSOLUTE   PBOPBaTT   AND   BIGHT  OB   POSSB8SION. 

A  party  who  has  an   absolute    or   general   property  in    a  Abcolnte 
chattel,  may  maintain  trover  for  it,  though  he  has  never  had  JJ^TiSii. 
actual  possession,  for  it  is  a  rule  of  law  that  the  property  of  out  ponei- 
personal  chattels  draws  to  it  the  possession.     As  where  A,  is  ficient. 
indebted  to  B.,  and  C.  to  A,,  and  it  is  agreed  between  them 
that  €•  shall  give  goods  in  his  possession,  which  were  the  goods 
of  A,f  to  B,i  in  satisfaction  of  A,*s  debt ;  if  C.  converts  them, 
B,  may  maintain  trover  against  him  ;  for  by  the  agreement,  the 
right  of  property  was  in  him,  and  the  conversion  is  a  wrong  to 
him  ^.     So  an  executor  may  declare  upon  the  possession  of  his 
testator,  and  of  a  conversion  by  the  defendant  afler  his  death ; 
for  the  property  is  vested  in  the  executor,  and  that  draws  to  it 
the  possession  ^ ;  and  even  if  the  general  owner  has  had  pos- 
session and  parted  with  it,  if  he  has  not  transferred  the  right  of 
possession,  he  may  maintain  this  action  ;  thus,  if  he  has  deli- 
vered the  goods  to  a  carrier  or  other  bailee,  and  so  parted  with 
the  actual  possession,  he  may  still  maintain  trover  for  a  con- 
version by  a  stranger,  for  he  retains  the  possession  in  law,  as 


'  2  fimnd.  47.  p>  ft  M.  S68. 

t>  Cooper  V.  Chitty,  1  Burr.  90.         '  B.  N.  P.  36.  .  B  Ssund.  47.«b 
Balme  o.  Huttoo,  9  Bing.  476.    1  C         ^  id. 
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against  a  wrong<-doer,  and  the  carrier  or  other  bailee  is  only  his 
servant  *.     And  if  a  bailee  of  goods  for  a  particular  purpose 
transfers  them  to  another  in  contravention  of  that  purpose,  the 
general  owner  may  maintain  trover  against  that  person,  though 
he  be  a  bond  fide  vendee,  unless  in  market  overt  \ 
A  right  of        And  if  the  owner  has  parted  with  the  possession  of  a  chattel 
J^l^^*^    for  a  time  without  a  reward,  as  if  he  gives  a  gratuitoos  per- 
and  a  right  mission  to  use  it,  the  possession  constructively  remains  in  him,  he 
miutoo^^  has  a  right  to  resume  it  at  any  time,  and  therefore  may  maintam 
^^*  trover  against  any  party  guilty  of  a  conversion  ^,    But  to  sustain 

this  action,  there  must  exist  a  right  of  potseuioH,  as  weU  as  a 
right  of  property ;  therefore  where  a  man  let  a  house  and  fur- 
niture for  a  term,  and  the  furniture  was  wrongfully  taken  in 
execution  pending  the  term ;  it  was  held,  that  the  lessor  could 
not  maintain  trover,  because  during  the  term  he  had  parted 
with  the  right  of  possession  <^.  So  the  trustees  of  an  estate  pmr 
autre  vie  cannot  maintain  trover  for  trees  felled  upon  the  estate, 
for  the  tenant  for  life  has  a  right  to  the  trees  when  they  are  cut 
down  \  Where  a  father  gave  his  son  some  property  ;  it  was 
held,  that  though  the  son  was  under  age,  the  father  could  not 
maintain  trover  against  a  person  who  had  wrongfully  converted 
that  property,  because  the  right  of  possession  was  not  in  hira, 
but  in  his  son '.  But  where  the  owner  of  furniture  let  it  on 
hire  to  a  married  woman  who  lived  apart  from  her  husband,  and 
who  was  therefore  incapable  of  acquiring  a  property  therein ;  it 
was  held,  that  he  did  not  thereby  divest  hunself  of  the  present 
right  of  property  in  such  goods,  and  that  he  might  tiii>mtsiin 
trover  for  them  ' . 

When  the         The  owner  of  stolen  property,  who  has  prosecuted  the  thief 
owner  of 


*  I(L    Gordon  v.  Harper,  7  T.  lU  Saund.  47.  A.    Pam  9.  the  ShoriffoC 

12.  Middlesea^  R.  &  M.  99.      BeajnuB 

k  2  Saund.  47.  b.  5th  ed.      Wil-  r.  the  Bank  of  England,  3  Cmuflk 

kinson    r.    King,   2   Campb.  33&.  417. 

Loeschman   v,   Machin,   2  Stark.  *  Blaker  9,  Anieombe,  1  lH.  B. 

311.  26. 

""  Nicholls  V.  Bastard,  3  C.  M.  &  (  Honter  r.  Westbrook,  3  &  ft  F. 

R.  669.      1    Oale,  296.      Hall  v.  678. 

Pickard,  3  Campb.  187.    See  Lotan  ■  Smith  «.  Plomer,  16  fivt,  6i7- 

V.  Crow,  3  Campb.  464.  2  SmumL  47«  6. 

'  Gordon  v.  Harper,  7  T.  R.  9.    2 
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to  oonvictiony  may  in  general  maintain  trover  for  the  value  of  itoka  pro- 
it,  against  a  party  who  has  not  purchased  it  in  market  overt*,  j^l^ot^^ 
So  he  may  recover  the  value,  in  trover  from  a  person  who  pur-  trover, 
cbssed  it  from  the  thief  by  a  bond  fide  sale,  but  not  in  market 
overt,  and  sold  it  again  in  market  overt  before  the  conviction, 
notice  of  the  felony  having  been  given  whilst  they  were  in  his 
possession  ^. 

But  the  owner  cannot  recover  the  value  of  stolen  goods  from 
a  purchaser  in  mmhet  overt,  who  sold  them  again  before  the 
thief  weu  convictedj  even  though  he  gave  such  purchaser  notice 
of  the  robbery  whilst  they  were  in  his  possession ;  for  the  pro- 
perty being  altered  by  the  sale  in  market  overt,  was  not  revested 
in  the  owner  until  the  conviction  of  the  felon,  but  the  defendant 
had  parted  with  the  possession  before  that  time,  and  therefore 
could  not  be  said  to  have  converted  the  plaintifTs  goods  ^. 

With  respect  to  stolen  horses,  the  property  is  not  altered  by  g^^i^Q 
a  sale  in  market  overt,  unless  the  provisions  of  ft  P,  8c  M.  c.  7.  luine. 
and  dl  Eliz.  c.  12.  are  complied  with.  The  regulations  are  in 
substance  as  follows  :  first,  the  horse  must  be  exposed  openly 
in  the  place  used  for  sales  for  one  whole  hour,  between  ten  in 
the  morning  and  sun  set,  and  afterwards  brought  by  both 
vendor  and  vendee  to  the  book-keeper  of  the  fair  or  market ; 
secondly,  toll  must  be  paid,  if  any  due^  and  if  not,  one  penny 
to  the  book-keeper,  who  shall  enter  the  price,  colour,  and 
marks  of  the  horse,  with  the  names,  additions,  and  abode  of 
the  vendor  and  vendee ;  and  if  the  vendor  is  not  known  to  the 
book-keeper,  the  vendor  shall  bring  one  credible  witness  to 
avouch  his  knowledge  of  the  vendor,  whose  name  in  like  man- 
ner is  to  be  entered.  The  property  of  the  owner  is  not  to  be 
taken  away  by  such  sale,  if  within  six  months  after  the  horse 
is  stolen  he  puts  in  his  claim  before  some  magistrate  where  the 
horse  is  found,  and  within  forty  days  more  proves  such  pro- 
perty by  the  oaths  of  two  witnesses,  and  tenders  to  the  person 
in  possession  of  the  horse  such  price  as  he  bond  fide  paid  for  it 
in  market  overt  <^. 


*  21  Hen.  VIIL  e.  11.  See  Grim.  *  Horwood  o.  Smith,  2  T.  R.  75a 

Mm  V.  WoodfaU,  2  a  &  P.  41.  See  Parker  o.  Patrick,  5  T.  R.  175. 

^  Peer  v.  Humphrey,  1  Harr.  &  ^  Saund.  PI.  &  £v.  877- 
WolL  2a    2  Ad.  &  £U.  495. 
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TIm  Bale  of  ai^  g^oda  Mfcen  wsoogfidlir  to  any  pom* 
htijikBx  in  Iidodoo,  or  witUo  two  aHka  thetieo^  will  not  aker 
the  proper^ ;  therefore,  if  stolen  goods  are  pammed  within  Aat 
livity  the  owner  wmy  — r!»^'»^  trorer  agauMt  the  pawnbroher  *. 
So  where  goods  are  obtained  upon  fidae  preteneea  under  ooloorof 
purchasing  them,  the  property  is  not  changed*  and  the  owner 
may  maintain  trover  ^. 

Bat  where  the  pUuntiff  exchanged  a  watch  with  'the  de- 
fendant for  a  pair  of  candlesticks,  which  the  Utter  warranted  to 
be  silver ;  held,  that  the  plaintiff  could  not  maintain  trover  for 
the  watch,  on  proof  that  the  candlesticks  were  of  baae  metal; 
for  it  was  a  question  <^  warranty,  which  ooold  not  be  tried  in 
this  form  of  action  ^. 
Loft  or  We  have  already  considered  in  what  parties  the  property  in 

nolo,.  bank  notes  and  other  negotidde  inatruments  vdnch  ha:ve  besn 

lost  or  8t<den  vests,  nnd^  what  eivenmstanoes  the  fight  to  sue 
upon  such  instruments  pmssen  to  the  holder,  and  when  it  re* 
mains  in  the  loser  ^ ;  and  whoi  trover  wiU  lie  for  a  bill  or  note*; 
AnsigiiMt     we  have  also  shewn  in  what  cases  the  assignees  of  a  bankrupt 
t!,^-      «uiyn»inUmthis«.rioar. 

When  the  With  regard  to  the  passing  of  property  in  the  case  of  a  sale 
l^^^y  ^  of  goods,  the  rule  is,  that  if  nothing  remains  to  be  done  on  the 
by  sale.  part  of  the  seller,  as  between  him  and  the  buyer,  before  the 
thing  purchased  is  to  be  deHvered,  the  property  in  the  goods 
immediately  passes  to  the  buyer,  and  that,  in  the  price,  to 
the  seller ;  but  if  any  act  remains  to  be  done  on  the  part 
of  the  seller,  then  the  property  does  not  pass  until  that  act 
has  been  done  *.  <' If  goods  are  sold  upon  credit  and  nothing 
is  agreed  upon  as  to  the  time  of  delivering  the  goods,  the 
vendee  is  immediately  entitled  to  possenion,  and  the  right 
of  possession  and  the  right  of  property  vests  at  once  in 


*  Packer   r.   GiUies,    2    Campb.  29d. 

336.  n.    Feet  v.  Baxter,  1  Staik.  *  Anie,  464,  ei  teq. 

47s.  '  AnU,  490. 

*>  Noble  V.  Adams,  7  Taunt.  69.  '  AnU^  282. 

Kilby   r.   Wilson,   R«  &  M.  17a  ■  Per  Hdntyd,  J.,  in  Tiling  r. 

Irving  r.  Motley,  7  Bing.  643.  Bsvtsr,  6  B.  &  C  366. 

*  Emanuel  «.  Dane,  3   Campb. 
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f  be  jifrarpd  if  be  beciNMef  iapolneit  bcfeio  he  obtaioe  poe^ 
session."  *  Where  goods  are  sold  and  noUnnf  ia  aeid  M  lo  4he 
daieof  4ie  deli^rery*  or  jttnie  of  payvieott  and  #vafy  tUng  that 
the  seller  has  to  do  wilb  ibevi  is  complete*  Ahe  pBOfarty  veata  in 
tbe  buyer,  but  he  haa  no  right  to  the  possesaiaii  of  the  gooda 
until  be  pays  tbe  priee  ^• 

Though  a  conttaot  for  tbe  sale  of  goods  be  complete  and 
bindiiig  imder  the  atatute  of  frauds,  yet  tbe  vendee  cannot 
maiBtaio  trover  for  them,  if  any  thing  remain  to  be  done  on 
the  part  of  the  seller  to  iwoertain  tbe  price,  quantity,  or  indivi- 
duality of  the  gooda,  before  tbe  delivery ;  tbua,  if  a  portion  of 
a  larger  quantity  be  sold,  and  cannot  be  aacertained  without 
wei|[^U0g,  or  other  act  aepamting  and  distinguiahing  it  from  the 
rest,  tbe  purchaaer  cannot  maintain  trover  until  his  portion  haa 
been  set  apart  ••  But  tbe  property  in  gooda  passes  on  a  sale 
by  auction,  though  they  are  not  to  be  delivered  till  the  hing'a 
duties  are  paid  by  the  aeller  ^« 

Where  gooda  are  eold  upon  certain  conditions  to  he  per- 
foTwaed  at  the  time  of  the  delivery,  and  the  goods  are  deli- 
vered, but  the  condition  not  performed,  the  seller  may  main- 
tain trover  to  reeover  them  back^  So  the  property  which 
paaaes  by  the  sale  may  be  divested  by  rescinding  the  contract. 
Aa  where  plaintiflb  sold  goods  to  7„  who  paid  for  them,  and 
was  to  take  them  away,  but  defendant  becoming  poasesaed  of 
the  place  in  wbicli  the  goods  were  deposited,  and  being  in^ 
fiNrmed  of  the  cirewnatawcea,  answered,  that  he  would  not  de- 
liver them  to  any  person  whatsoever,  and  the  plaintiffs  having 
afterwards  repaid  tbe  money  to  7. ;  it  was  held,  that  they 
might  maintain  troviv  against  the  defendant,  aa  the  contract 
waa  rescinded,  and  that  this  demand  and  refusal  were  sufBcient 


*  Fer  Baiflgp^  J.,  In  Blozam  o.  Wlutefaonie  «.  Ftott,  13  East,  614. 

SandflVfl,    4    B.    ft   C   94a      See  WiUaoe  r.   Bretds,  18  £wt,  028. 

BloDEam  V.  Alorlaf,  7  I>*  &  li-  407*  fiimmons  p.  fiwift,  6  B.  &  C.  857. 

^  Id,  '  Hinds  «.  M^tebouie,  7  £»t, 

«  Bulk  »  DmtIs,  8  JM.  &  S.  397.  US. 

Aaatfln  v.  Cnven,  4  Taunt.  644.  *  Bishop  v.  Shillito,  2  B.  &  A. 

White  «.  WUks,    5   Taunt.  166.  329.  n. 
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evidence  of  a  coiiTersioa  to  support  the  letioo ;  and  that  a  new 
demand  by  the  p1amttflb»  after  they  had  repaid  the  money  to  7*., 
was  not  necessary  *. 

So  the  propeiiy  which  the  vendee  has  aoqnired  by  the  sale  in 
the  goods  may  be  divested  by  a  stoppage  in  tramntu  ;  when- 
ever goods  have  not  been  paid  for,  the  vendor*  in  case  of  the 
insolvency  of  the  vendee,  may  retain  them  if  they  remun  in  bk 
possession  *^ ;  or  if  he  has  dispatched  the  goods  to  the  vendee,  dut 
stop  them  on  their  way  before  they  have  come  into  his  actoalor 
constructive  possession  ®.  But  it  has  never  yet  been  ezpreiilj 
decided  whether  a  stopple  in  transitu  has  the  effect  of  re- 
scinding the  contract,  and  revesting  the  property  in  the  original 
owners', 
or  the  In  case  of  a  contract  respecting  a  chattel  ordered  to  be  nude, 

J^^jJ*^^  as  to  build  a  carriag^e  or  a  ship,  no  property  passes  uotil  it  ii 
dered  to  be  finished  and  delivered  to  the  purchaser,  even  though  the  viloe 
toied.  has  been  paid ;  for  though  while  the  work  is  in  progress,  the  nn- 

nufacturer  may  intend  the  chattel  for  the  party  who  ordered  it, 
still  he  may  afterwards  chang^e  his  intention,  and  give  tbil 
chattel  to  another  *.  But  **  if  a  ship  is  built  upon  a  specnl 
contract,  and  it  is  part  of  the  terms  of  the  contract,  that  gireo 
portions  of  the  price  shall  be  paid  according  to  the  progren  of 
the  work ;  part  when  the  keel  is  laid,  part  when  they  are  fi 
the  light  plank ;  the  payment  of  these  instalments  aj^ropriatts 
specifically  to  the  purchaser  the  very  ship  so  in  progress,  isd 
vests  in  him  a  property  in  that  ship."  ^  Therefore  where  A. 
contracted  to  build  a  ship  for  ^.,  and  by  the  terms  of  the  contract 
the  price  was  to  be  paid  by  instalments  at  specific  periods  is 
the  building  proceeded,  and  the  work  was  to  be  done  under  the 
superintendence  of  a  person  appointed  by  B. ;  the  instafanesa 

'  PattiMm  r.  Robinioii,  6 M.  & S.  CUy  v.  Harrison,  10  B.  & CIH 

lOS.  *  Mncklow  «.  Hangfai,  1  TmaL 

^  Bknam  v.  Sanders,  anie^  1471*  318.    Bishop  v.  Crawihaw,  S  B>  & 

«  Per  Ba^ey,  J.  Id.  949.     lick.  CL  419.       Carathora  su  Tmt,  5 

barrow  «.  Mason,  6  EasW  24.  n.     1  Bing.  270.    Qoode  9. 1^0^,7  B> 

H.  Bl.  357.    Ellis  e.  Hunt,  3  T.  R.  &C.2& 


464.    Bohtlini^  «.  Inglis,  3  East,         *  Per    Lord    rsnftrdw,  C  J 
381.  Woods  0.  Rossall,  6  B.  &  A.941 

*  Per  Lord  TenierdeHj  C  J.|  in 
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were  paid  regularly  as  they  became  due,  and  when  the  ship  was 
finished^  B.  tendered  the  remaining  instalments ;  held,  that  the 
general  property  in  the  ship  was  vested  in  J9.,  and  that  he  might 
maintain  troT^  for  her ;  for  as  by  the  terms  of  the  contract, 
the  vessel  was  to  be  built  under  the  superintendent  appointed 
by  i?.,  A*  could  not  compel  him  to  accept  any  vessel  not  con- 
structed of  materials  approved  by  that  superintendent ;  and  on 
the  other  hand,  B,  could  not  refuse  a  vessel  which  had  been 
so  approved ;  as  soon  therefore  as  any  materials  had  been  ap- 
proved by  the  superintendent,  and  used  in  the  progress  of  the 
work,  the  fabric  consisting  of  such  materials  was  appropriated 
to  the  purchaser ;  and  when  tlie  fabric  of  the  vessel  was  com- 
plete,  the  appropriation  was  complete  *• 

A,  by  direction  of  B,  purchases  coffee  for  £.,  which  is  to  be 
delivered  at  Leghorn  to  £.'s  order ;  the  coffee  is  accordingly 
sent  to  Leghorn,  and  is  sold  there  by  il.'a  agents  and  by  his 
direction  ;  B,  may  maintain  trover  against  A*  for  the  conver- 
sion of  the  coffee,  although  the  price  has  not  been  actually  ten- 
dered to  i^.  ^  And  if  A.  sells  com  to  B,^  who  buys  on  specu- 
lation,  and  the  com  is  landed  at  the  warehouse  of  C,  (the  gra- 
nary keeper  of  £.,)  who  is  told  that  he  is  to  hold  it  on  the 
account  of  A.^  A.  has  a  sufficient  property  in  it  to  maintain 
trover  against  C.^ 

Where  a  contract  was  put  an  end  to  by  both  parties,  but  the 
goods  remained  in  the  possession  of  the  intended  purchaser ; 
and  upon  the  price  rising  he  converted  them  to  his  own  use, 
and  offered  the  former  price,  which  the  owner  refused,  and 
demanded  the  increased  price,  and  on  refusal  held  the  defend- 
ant to  bail  "  for  goods  sold  and  delivered  ;  "  held,  that  it  did 
not  prevent  him  from  suing  in  trover  ^. 

Where  plaintiff  being  indebted  to  /.  shipped  goods  under  a 
bill  of  lading  addressed  to  /?.,  with  directions  to  him  to  sell 
the  goods  on  plaintiff's  account,  and  place  the  net  proceeds  to 
rbe  credit  of  /. ;  R.  having  pledged  the  goods ;  held,  that  the 


*  daika  V.  Spenoe,  1  H.  A  WolL         *  Woodley  o.  Brown,  1  C.  &  P. 
JGd.    4  Ad.  &  Ea  448.  603. 

^  Payne   r.  Bnuider,   2    Stark.         ^  Fvrry  v,  DawiOD,  9  Anit.  710. 
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TROVER. 


[CHAF.  XXlIt. 


A  gift. 


Award. 


Title 
deed«. 


pkintiff  hiid  a  tuffieient  title  ta  sire  in  trover,  «lid  that  tbe 
right  to  the  possession  of  the  goods  was  not  in  /.  ■ 

The  verbal  gift  of  a  chattel  does  lk>t  pass  the  property  in  it 
to  the  donee,  so  as  to  enable  him  to  maintain  trtirer  for  it  K 
But  it  is  said  that  the  donee  may  vtaintain  trtover  for  soeh 
chattel  against  a  mere  wrong-doer  «. 

Property  does  not  pass  hy  an  award ;  therefore,  where  sfi 
arbitrator^  nnder  asubtnissionof  allmattersin  dififerenee,  awarded 
diat  if.  should  deliver  up  a  certain  specific  chattel  to  B.  befbte 
a  certain  day,  on  being  paid  a  certain  sum ;  it  was  held,  thst 
the  property  in  the  chattel  did  not  thereby  pass  to  B.,  ao  as  to 
enable  him  to  maintain  trover  for  it,  diough  be  had  tendered 
the  sum  awarded  to  be  paid ;  but  if  j4.  had  accepted  the 
money,  it  might  be  otherwise,  fbr  ft  would  amount  to  a  ratifi- 
oatbo  of  the  award,  and  an  assent  to  the  transfer  '. 

The  owner  of  an  estate  may  in  general  maintain  trover  for 
tiie  title  deeds ;  for  *'  it  is  an  established  principle,  that  who- 
ever is  entitled  to  the  land  has  also  a  right  to  all  the  title  deeds 
affecting  it.'*  • 


m^L, 


SECTION  III. 


SPECIAL   PROPBRTT. 


Special         A  PBRsoH  having  a  speetid  property  in  goods  may 
^SH^SS&^t      trover  against   any  party  who    wrongfully  converts 
to  main-      Thus  a  carrier  may  maintain  this  action  against  a  stmiaer 


t 
who 


*  Selleck  t;.  Smith,  3  Bing.  603.  ^  "  A  special  property  nay  fa»  is 
^  Irons  V,  Sffiallpiece,  2  B.  &  Af    one,  as  in  tbe  instance  of 

MI. 

*  RSannd.  47.& 
'  Hunter  o.  Rice,  16  East,  100. 

*  Per  Lord  TenierdmL,  C.  J^ 
Harrington  e.  Price,  3  B.  &  Ad. 
17a:  Boberts  v.  Wyatt,  »  TaAnt. 
268.  Hooper  v,  Ramsbottom,  6  /dL 
ftt.  BwirfL  vd  Vnane,  8  B.  &  P. 
461. 


winle  the  atwdote  right  •»  ii 

exist  in  aaotlMr,    When  a 

tion  arises  betweea 

ties,  the  right  of  th» 

prevail ;   bat  as  against  aD  echo- 


dent.'*  i*^  Los4  r  i|  as,  CL  J. 
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tikes  the  goods  oat  of  his  possession  «.  So  may  a  factor,  a 
warehouseman,  a  pawnee,  a  trustee^  an  agister  of  cattle,  the 
hirer  of  goods,  even  for  a  temporary  purpose^.  Church- 
wardens may  maintain  trover  for  the  goods  of  tlie  church  taken 
away  either  in  their  own  time  or  in  that  of  their  predecessors ; 
for  the  churchwardens  of  the  preceding  year  cannot  maintain 
an  acti<in  after  the  expiration  of  their  year  <^.  But  they  have 
not  such  special  property  in  the  account  books  kept  by  the 
surveyor  of  highways  as  to  enable  them  to  maintain  trover 
against  a  surveyor  who  has  gone  out  of  office  and  refuses  to 
deliver  up  the  books  ^.  If  a  person  who  has  a  temporary  pro- 
perty  in  goods  delivers  them  to  the  general  owner  for  a  special 
purpose,  he  may^  after  that  purpose  is  answered,  upon  demand 
and  refusal,  maintain  trover  for  them  ®.  A  sheriff  has  such 
special  property  in  goods  seized  in  execution  as  to  enable  him 
to  maintain  trover  for  them  against  a  wrong-doer  '•  But  a 
landlord  has  not  such  special  property  in  goods  distrained  by 
him,  as  to  enable  him  to  maintain  tins  action,  for  he  has  only 
a  pledge  with  a  power  to  sell  them  by  statute  s.  The  party, 
however,  who  purchases  goods  distrained,  may  maintain  trover, 
though  the  proceedings  under  the  distress  be  irregular  K  But 
where  a  sheriff,  under  a  writ  ofJi.fa.  against  ^.,  sold  the  goods 
of  B. ;  held,  that  the  purchaser  was  liable  to  the  latter  in 
trover,  although  he  purchased  such  goods  at  a  public  sale  di- 
rected by  the  sheriff  ^ 

A  mere  servant  cannot  maintain  trover  K    Where  a  colonel  Possenion 
had  purchased  horses  for  government,  and  they  being  approved  jg  ^^  g^f. 
of  by  the  proper  inspecting  officer,  were  sent  under  the  care  ^^^"^^ 
of  a  seijeant  to  the  receiving  dep6t  for  his  Majesty's  use ; 
held,  that  the  colonel  had  not  such  a  special  property  as  to 
maintain  trover  for  one  of  them  which  was  taken  out  of  the 
possession  of  the  seijeant  as  a  distress  for  a  turnpike-toll '. 

*  B.  N.  P.  38.    Arnold  «.  Jeffier-         '  3  Sannd.  47. 

■on,  I  Ld.  Raym.  276.  '  Moneaux  v,  Ooreham,  S.  N.  P. 

>»  2Sannd.  4?.  b.e.d.  B.  N.  P. 33.  1302. 

*  2  Saund.  47*  c                                   ^  Lyon  v.  Wddon,  2  Bin|^.  334. 
'  Haniflon  o.  Round,  2  H.  &  W.         >  Farrant   v.  ,   3   Stark. 

la.    Nam  Addison  o.  Round,  4  Ad.  130. 

&  EH  799.  ^  OwcKU  62. 

*  Robcm  V.  W}fmt,  2  'hmnU  *  Hopkinaon  v,  Oihson,  2  Snrfth, 
268.  2fllS. 
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Special  A  person  who  haa  only  a  special  property  may,  in  lome 

wiiSoiu  cases,  maintain  trover,  though  he  has  never  had  actual  pos- 
P^!^^  session.  Thus,  a  factor  to  whom  goods  have  been  consigoed, 
but  which  he  has  never  received,  may  bring  this  action '. 
Where  A,  shipped  goods  at  Dundee,  by  the  order  of  and  for  B, 
in  London,  and  shortly  after  the  shipment  A.  ascertained  that 
B*  had  stopped  payment,  and  he  then  indorsed  and  forwarded 
the  bill  of  lading  to  the  plaintiff  in  London,  directing  him  to 
take  possession  of  the  goods,  and  he  demanded  them  from  the 
defendants,  who  were  wharfingers,  and  in  whose  custody  thej 
were ;  held,  on  their  refusal  to  deliver  over  the  goods  to  the 
plaintiff,  that  he  had  a  sufficient  title  to  sue  for  them  in 
trover  ^ 


SECTION  IV. 

POSSESSION   ALONE   VTHEN   SUFFICIENT. 


Possession  alone  will  enable  a  party  to  maintain  this  actkxi 
n^^t  to  ^K*"^''^  *  wrong-doer ;  for  possession  is  prtmd  facie  evidence  of 
nwintain  property  ^.  As  where  a  chimney-sweeper's  boy  found  a  jewd, 
,ig^£j„^  ^      and  carried  it  to  the  shop  of  the  defendant,  who  was  a  gold- 

^roag-         smith,  to  know  what  it  was,  and  delivered  it  into  the  hands  o( 
doer. 

his  apprentice,  who  under  the  pretence  of  weighing  it  took  oot 

the  stones,  and  called  to  the  master  to  let  him  know  it  came  to 
three  half-pence,  and  the  master  offered  the  boy  the  mooey. 
but  he  refused  to  take  it,  and  insisted  on  having  the  thiof 
again,  whereupon  the  apprentice  delivered  to  him  huk  the 
socket  without  the  stones ;  in  trover  against  the  master,  it  wu 
ruled— 1st.  That  though  the  finder  of  a  chattel  does  not  ac- 
quire an  absolute  property  therein,  yet  he  has  such  a  property 
as  will  enable  him  to  keep  it  against  all  but  the  rightful  owner; 
and  consequently  he  may  maintain  trover.  2d.  That  dv 
action  will  lie  against  the  master,  who  gave  credit  to  his  ap> 
prentice  and  was  answerable  for  his  neglect '. 

*  Fowler  v.  Down,  I  B.  &  P.  44.         '  Bbckham's  case,  1  9tSk.  Vf^ 
a  Sannd.  47.  d.  *  Amory  «.   Ddamific,  I  $<» 

^  MoriaOn  v.  Gray,  2  Bing.  260.       50d. 


«EC.  ▼•]  CONVEBSION.  1477 

But  •  where  the  owner  of  furniture  lent  it  to  the  pkintifF, 
under  the  terms  of  a  written  agreement,  and  he  placed  it  in  a 
house  occupied  hy  the  wife  of  J9.»  who  afterwards  became 
baakrupty  and  his  assignees  having  seized  the  furniture ;  held, 
that  the  plaintifiT  might  recover  in  trover,  without  producing 
the  agreement  *.  So  where  the  plaintiff  bought  and  paid  for 
a  ship  stranded  on  the  English  coast,  but  the  transfer  was  not 
regular ;  he  tried  to  save  her,  but  she  went  to  pieces ;  the  de- 
fendant possessed  himself  of  parts  of  the  wreck  which  drifted 
on  his  farm  ;  held,  that  the  plaintiff's  possession  enabled  him 
to  recover  for  them  in  trover  ^.  An  uncertificated  bankrupt 
has  a  right  to  goods  acquired  by  him  since  his  bankruptcy,  as 
against  all  the  world  but  his  assignees,  and  may  maintain  trover 
for  them  against  a  stranger  ^. 

The  possession  of  land,  sinking  a  shaft  therein,  and  rais- 
ing ore,  is  primd  facie  evidence  of  a  property  in  all  the  mine- 
rals under  the  land**. 


SECTION  V. 

CONVERSION. 


Ths  gist  of  this  action  is  the  wrongful  conversion  of  the  What  oon. 
plaintiff's  property  by  the  defendant.  A  conversion  may  con-  ****Ji!Ji* 
sist  in  a  tortious  taking  of  the  chattel,  or  in  a  wrongful  as- 
sumption of  property  in  it,  or  in  making  an  illegal  use  of  it, 
or  in  a  wrongful  detention  of  it  after  a  demand  and  reftisal. 
Any  wrongful  act  whereby  the  defendant  deprives  the  plaintiff 
^  hia  property,  even  for  a  short  period,  is  a  conversion;  as 
if  A*  take  the  horse  of  B,  and  ride  him,  and  then  deliver  him 
to  B^  it  is  a  conversion  \    If  there  be  a  deprivation,  of  pro- 


*  Burton  v.  Hughes,  2  Bing.  173.  '  Webb  v.  F<n,  ^  T.  R.  S91. 

^  Satcon  V.  Buck,  2  Tmmt.  902.  *  Howe  f^  Bmrton,  a  B.  ,ft  C. 

See  Benett  v.  Maynsrd,  Ore.  EUa.  797* 

819.     2  Sauiid.  47-  «•  *  B.  N.  P.  46^           : 
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perty  to  the  plaintifT,  it  will  constitute  a  conversioD,  thottgh 
there  be  no  acquisition  of  property  by  the  defendant  *.  The 
wearing  of  a  pearl  is  a  conversion  *>. 

Where  a  bankrupt  was  required  by  his  assignees,  on  his  last 
examination,  to  deliver  to  them  his  books  of  account,  which  he 
did  ;  held,  that  he  must  be  deemed  to  have  delivered  them  on 
compulsion  ;  and  it  being  afterwards  found  that  he  was  not  a 
trader,  and  that  the  commission  had  improperly  issued,  that  he 
might  support  an  action  of  trover  against  such  assignees,  with- 
out any  previous  demand  of  the  books  ^.  If  goods  be  wroo|;- 
fully  seized,  though  they  be  not  removed  from  the  place  in 
which  they  were,  it  is  a  conversion ;  for  the  possession  is  ia 
point  of  law  changed  by  their  being  distrained^.  If  A. 
wrongfully  take  goods,  and  B,  takes  them  from  A.,  it  is  a  con- 
version by  5.  *  But  trover  will  not  lie  for  a  chattel  which  has 
been  taken  for  the  owner's  benefit,  without  an  intention  to 
convert  it ;  as  where  the  defendant  took  the  plaintiff's  boat  kx 
the  purpose  of  assisting  the  plaintiff  in  saving  his  property, 
and  the  boat  was  sunk,  it  was  held  no  conversion  ^, 
Conversion  If  a  bailee  deals  with  goods  contrary  to  the  order  of  the 
^  '  ***  owner,  it  is  a  conversion  ;  as  if  he  break  open  a  box  entrusted 
to  his  care  *  ;  or  if  he  draw  part  of  the  liquor  out  of  a  vessel 
and  fill  it  up  with  water,  it  is  a  conversion  of  all  the  liquor ^ 
But  it  has  been  held,  in  a  recent  case,  that  the  mere  taking  ava> 
and  destroying  a  part  of  property  which  is  in  the  hands  of  a  bailee^ 
who  may  deliver  up  the  rest,  is  not  a  conversion  of  the  whole,  »^ 
as  to  enable  the  owner  to  maintain  trover  for  the  whole. 
Trover  will  not  in  general  lie  against  a  bailee  for  hsTis: 
lost  goods  through  negligence,  the  owner's  remedy  being  as 
action  on  the  case  K     This  action,  therefore,  will  not  lie  agaitft 


■  Keyworth  «.  Hill,  3  B.  &  A.  >  Baldwin  «.  Cole,  6  UoL  Hi 

6S7.  2  Saund.  47-  a. 

**  Xiord   Peatre   r.    Heneag«,    12  ^  Richardaon    o.     Atkiasaa,  \ 

Jtfod.619.  5tra.576.    See  oiilr,  630,  as  t»  (^ 

*  Snmmenett  v.  Jarvis,  6  Moore,  liability  of  carriers,  in  trorer. 
56.    3  B.  &  B.  2.  >  Per  Pattenn^  J^  and  CtUn^ 

*  Cooper  V.  Monk,  WiUes,  52.  J.     Philpou  v.  Kelley,  I  Bar?  ^ 

*  Wilbraham  v.  Snow,  Sid.  438.  WoU.  134.     4  N.  h  M.  ^\. 

'  Drake  v.  Shorter,  4  Eap.  165.  ^2  Saund.  47*  /,  atM^,  S^ 
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an  innkeeper,  for  the  loss  of  articles  deposited  in  his  house,  for 
the  purpose  of  being  forwarded  by  a  carrier  K 

Where  a  pipe  of  wine,  belonging  to  the  plaintiff,  was  de-  The  fact  of 
posited  in  the  defendant's  cellar,  and  was  bottled  at  a  time  Uaquestioii 
during  which  there  were  conflicting  claims  to  it  by  the  plaintiff  fo''  ^he 
and  the  assignees  of  the  party  to  whom  it  was  sent,  and  who 
resided  in  the  defendant's  house ;  by  whom,  or  by  whose  orders 
the  wine  was  bottled  did  not  appear,  though  there  was  some 
evidence  that  it  was  likely  to  be  injured  from  not  being  bottled ; 
held,  that  it  was  a  question  for  the  jury,  whether  'the  act  of 
bottling  operated  as  a  conversion  ;  held  also,  that  it  was  a  ques- 
tion for  the  jury  to  say,  under  all  the  circumstances,  whether 
the  drinking  of  a  part  of  the  wine,  taken  in  connexion  with  the 
bottling,  amounted  to  a  conversion ;  and  they  having  found 
that  it  did  not,  the  court  refused  to  disturb  the  verdict  *>. 

Trover  will  lie  for  goods  taken  under  a  wrongful  distress ;   Wrongful 
but  it  will  not  lie  for  goods  irregularly  sold  under  a  distress, 
the  statute  11  G,  II.  c.  19.  s.  19.  having  declared  that  no  per- 
son should  be  considered  as  a  trespasser  ab  initio^  for  any  thing 
irregularly  done  under  a  distress  *^. 

Trover  will  lie  against  a  sheriff  who  takes  in  execution  the  Trover  will 
goods  of  a  bankrupt,  although  he  sold  the  goods  and  paid  over  » t^o!^'^ 
the  proceeds  to  the  execution  creditors,  before  he  had  notice  of  for  seixliig 
the  act  of  bankruptcy,  and  before  commission  issued ;  for  the  of  a^mk- 
property  vests  in  the  assignees  by  relation,  from  the  act  of  ™P^  ®'  *"" 
bankruptcy,  and  the  sheriff  is  bound  to  know  whose  goods  he 
takes  ^.     So  it  lies  against  a  sheriff  for  seizing,  under  any  exe- 
tion  issued  on  a  cognovit,  the  goods  of  a  person  who  has  pe- 
titioned the  insolvent  debtors*   court  for  relief ^      So  it  lies 
against  custom-house  officers  for  seizing  and  carrying  to  the 
king's  warehouses  goods  not  seizable  '. 


•  Wi]Hainsv.GeMe,  SBing.N.G. 

»  Philpott  o.  KeUey,  3  Ad.  &  EIL 
loe.     1  H.  &  W.  134. 
«  Wallace  0.  King,  1  H.  BL  13. 
V.  Bhmchaid,    6  T.  R. 


^  Price  o.  Helyar,  4  Bing.  697- 
Potter  V.  Starkie,  dted  in  4  M.  &  S. 
20D.      Wyatt  v.   Blades,  3  Camp. 


396.     Carlisle  e.  Garland,  7  Bing. 

298.     DiUon  v.  Langley,  2  B.  &  Ad. 

131.     Balme    v.  Hutton,  9  Bing. 

471.  1   C  &  M.  262.       Jacob!  v. 

Latoar,  5  Bing.  130.      Cooper  o. 

Chitty,   1   Burr.  20.    See  Smith*! 

Leading  Cases,  237. 

*  Oroves  v.  Cowham,  10  Bing.  h, 
f  Tinkler  v.  Poole,  5  Burr.  2567* 

3  Wils.  147. 
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So,  where  the  sheriff  under  an  exeention  againit  A. 
and  sold  the  furniture  in  his  house,  where  he  lived  widi  t 
woman  to  whom  he  had  heen  married,  and  to  when  the  goods 
helonged  before  the  marriage;  it  was  held,  that  the  woman 
having  afterwards  discovered  that  the  marriage  was  void,  A. 
having  another  wife  then  living,  might  maintain  trover  againtc 
the  sheriff  for  the  value  of  the  goods,  for  they  were  not  the 
goods  of  ^.,  and  the  sheriff  must  at  his  perO  seise  the  goodi  of 
the  party  against  whom  the  writ  issues  *. 
Trovor  will  A  party  may  be  guilty  of  a  conversion  by  dealing  with,  or 
>njrftil      claiming  property  in  goods  as  his  own,  or  even  by  asserting  the 


assumption  right  of  another  over  them  ;  thus,  the  sal^  6f  a  ship,  (which 
was  afterwards  lost  at  sea,)  made  by  the  defendant,  who  daimed 
under  a  defective  conviey toce  fttim  a  trader  before  his  bank" 
ruptcy,  is  a  sufficient  conversion  to  enable  tbe  assignees  of  the 
bankrupt  to  maintain  trover,  without  showing  a  denuad  aod 
refusal  ^.  And  where  the  hirer  of  a  piano  sent  it  to  an  aat- 
tioneer  to  be  sold ;  held,  that  he  was  guilty  of  a  ooovenioB, 
as  well  as  the  auctioneer,  who  refused  to  deliver  it  up  oak* 
the  expenses  incurred  were  first  paid^. 

So,  where  a  foreign  merchant  consigned  goods  to  hit  cor- 
respondent in  London,  who  pledged  them  with  a  factor  ta  and 
for  his  own  property,  and  received  the  amount  in  advaace. 
and  afterwards  became  bankrupt;  held, that  the  faetor  was 
liable  to  the  foreign  merchant  in  trover  for  die  goods'. 

But  where  a  factor  placed  goods  in  tiie  hands  of  a  broker 
as  security  for  an  advance  to  himself,  and  with  direetioaata 
sell,  and  the  goods  were  sold  before  any  revocation  of  theae 
directions ;  it  was  held,  that  the  principal  could  not  maistMi 
trover  against  the  broker  «,  though  the  latter  knew  beft»e  be  aoid 
the  goods  that  the  factor  was  a  mere  agent,  for  it  was  widus 
the  scope  of  the  duty  of  a  factor  to  give  authority  to  aell  the 
goods.     So,  where  a  broker  who  was  authorized  to  sell  goods 


*  Glasspool  V.  Yoang,  9  B.  &  C.  '  Dodos  r.    R]^ud,    ft  JfsoR. 

096.  51&  fi.     And  aoe  OmTon  fw  tjf^. 

^  Bloxam  (Knt.)  r.   Hnbbard,  5  2  Marsh.  127. 

East,  407.  '  Stiernald  r.  HoUoo,  VL  kTL 

"  Loeschman  v.  Machin,  2  Stark.  219.     4  B.  &  C.  ft. 
311. 
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at  a  eertain  price,  sold  them  at  an  inferior  price ;  it  was  held  no 
ocmTersion  K 

Taking  the  property  of  another,  by  assignment  from  one  who 
had  BO  authority  to  dispose  of  it ;  as  taking  an  assignment  of 
tobaeoo  in  the  king's  warehouse,  by  way  of  pledge  from  a 
broker  who  had  purchased  it  there,  in  his  own  name  for  his 
prineipal»  and  refusing  to  deliver  it  to  the  principal,  after 
notice,  and  demand  by  him,  is  a  conversion ;  for  it  is  an  as- 
sumption  by  the  assignee  of  a  property  in  the  goods  \  So 
where  goods  were  shipped  at  Sunderland,  intended  to  be 
sent  to  the.  phuntiff's  agent  in  London,  but  by  mistake  were 
conveyed  to  the  defendant,  who  sold  part  of  them,  being  at  that 
time  ignorant  of  the  plaintiff's  being  interested  in  them  ;  held, 
that  the  sale  amounted  to  a  conversion  <^. 

Where  the  owner  of  goods  on  board  a  vessel  directed  the 
captain  not  to  hmd  them  on  the  wharf,  against  which  the  vessel 
was  moored,  which  he  promised  not  to  do,  but  afterwards  de- 
livered them  to  the  wharfinger  for  the  owner's  use,  under  the 
idea  of  the  wharfinger's  having  a  lien  thereon  for  the  wharfage 
iees,  because  the  vessel  was  unloaded  against  the  wharf;  held, 
that  the  owner  upon  demand  and  denial  might  maintain  trover 
against  the  captain,  unless  the  latter  could  establish  the  wharf- 
inger's right  <>. 

If  a  party  wrongfully  intermeddle  with  the  property  of  an-  Conyenion 
other,  aind  disposes  of  it,  it  is  no  answer  that  he  acted  under  the  ^  *  "^^ 
authority  of  a  third  person,  who  had  himself  no  authority  to 
dispose  of  it ;  for  in  a  tortious  act  all  are  principals  and  equally 
liable ;  therefore^  a  servant  may  be  charged  in  trover  though 
tfaeoonyersion  be  done  by  him,  however  innocently,  for  the  be- 
nefit of  his.  master  ® ;  and  it  is  immaterial  whether  he  had  his 
master's  authority  or  not.  Where  a  bankrupt,  being  indebted  to 
(?.,  delivered  goods  to  G.'s  servant,  who  gave  a  receipt  for  them 
in  his  roaster's  name,  and  sold  them  for  his  master's  use ;  it  was 


*  Dnfiresne    v.     Hatchinson,    3  2  Moore,  181.     8  Taunt.  237. 
Taunt.  117.  *  Syedi  r.  Hay,  4  T.  R.  260. 

o  M^Combie  v.   Dariet,  6  East,  *  Stephens  v.  Elwall,  4  M.  &  S. 

53a.     2  8mith,  M7«  259. 

*  Featharstonehaugh  o.  Johnston, 
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held  a  conversion  by  the  servant  ^  So  where  a  servant  teceived 
a  bill  of  exchange  from  A,,  making  a  promise  that  his  master 
should  discount  it,  which  he  then  delivered  to  his  master,  who 
kept  the  bill  as  a  security  for  money  due  from  A.  and  refused  to 
discount  it ;  held,  that  the  servant  was  liable  to  an  acdoa  of 
trover  for  the  recovery  of  the  bill  ^. 

Proof  that  the  defendant  stated  that  he  sold  the  property  in 
question  on  the  plaintiff's  account,  is  not  primd  fame  evidenoe 
of  a  conversion  °.  But  where  the  captain  of  a  vessel,  on  appli- 
cation for  a  delivery  of  goods,  said  he  had  signed  a  bill  of 
lading  to  deliver  the  goods  to  another  ;  it  was  held  to  be  a  coo- 
version  *. 

Where  the  drawer  of  a  bill  of  exchange  deposited  it  with  a 
creditor,  giving  him  authority  to  receive  the  proceeds  and  apply 
them  in  a  specified  way ;  and  the  creditor,  after  an  act  of  bank- 
ruptcy by  the  drawer,  gave  up  the  bill  to  the  acceptor  and  took 
another  in  lieu  of  it ;  held,  a  conversion  by  the  creditor  for 
which  the  assignee  of  the  drawer  might  maintain  trover*. 


SECTION  VI. 


DEMAND   AND    REFUSAL. 


A  demand     A  demand  of  the  goods  by  the  plaintiff  or  his  agent,  and  x  rr- 
and  refuul   {^^^X  by  the  defendant  to  deliver  them,  is  in  general  primd  focit 
fade  evi-      evidence  of  a  conversion.     But  a  refusal  on  demand  does  not  of 
iwion.   i^®^^  constitute  a  conversion,  for  it  may  be  explained  or  re- 
butted by  other  evidence  '.     Whenever  the  goods  have  hwfuDj 
come  into  the  possession  of  the  plaintiff,  as  by  finding,  or  bail- 


^  Perkina  v.  Smith,  1  Wila.  328.  1  M.  &  Rob.  239.    Soe  LovvC  ^ 

^  Cranch  v.  White,  1  Hodges,  61.  Marten,  4  Taunt.  799.      Bi^vn^ 

1  Bing.  N.  G.  414.  v.  Corrall,  3  Bing.  444.    Snov  ' 

"  English  V.  Gharton,  2  Stark.  Leatham,  2  C.  &  P.  414. 

30.  '  Per  Parke,  B.<,  in  SiancfiA  ; 

«  Thompson  v.  Trail,  6  B.  &  C.  Hardwick,  2  C.  M.  A.  R.  1.  1  Gm. 

36.  129. 

■  Robson  r.  Rolls,  9  Bing.  648. 


SZC.  VI.]  DEMAND    AND'  REFUSAL.  1^8^ 

ment,  or  delivery  by  the  owner,  a  demand  is  necessary  in  order  When  a 
to  maintain  this  action,  unless  the  plaintiff  can  prove  some  neoQ^m^, 
wrongful  act  of  the  defendant  in  respect  of  the  goods,  which 
amounts  to  an  actual  conversion  *.   Where  bills  of  exchange  were 
delivered  by  a  trader,  in  contemplation  of  bankruptcy,   to  a 
creditor,  with  a  view  to  a  fraudulent  preference,  and  the  amount 
of  the  bills  were  received  by  the  creditor  afler  the  bankruptcy ; 
it  was  held,  that  a  demand  and  refusal  to  give  up  the  bills  be- 
fore they  became  due  were  necessary  to  enable  the  assignees  to 
bring  trover  for  them,  as  the  receipt  of  the  amount  of  the  billn 
by  the  creditor  was  not  itself  a  conversion  ^.      So,   where  a 
trader  on  the  eve  of  his  bankruptcy  made  a  collusive  sale  of  hiii 
goods  to  the  defendant ;  it  was  held,  that  the  assignees  could  not 
maintain  trover  witliout  a  demand  and  refusal ;  for  the  parties 
were  competent  to  contract  at  the  time  of  the  sale,  and  until  a 
demand  was  made  it  was  uncertain  whether  the  assignees  would 
not  aflSrm  the  contract  ^.     But  if  one  buy  goods  of  a  bankrupt 
under  such  circumstances  as  will  entitle  his  assignees  to  main- 
tain trover  for  them,  such  buying  is  in  itself  a  conversion,  and 
the  assignees  need  not  adduce  eyidence  of  a  demand  and  re- 
fusal ^.     A  demand  and  refusal  are  necessary  to  maintain  trover 
against  an  excise  officer  for  the  detention  of  goods  afler  pay- 
ment of  the  penalty  for  which  the  goods  were  seized ;  for  the 
officer  is  not  bound  A  re-deliver  the  goods  ®. 

A  refusal  to  deliver  up  goods  on  demand,  in  order  to  afford  The  refusal 
evidence  of  a  conversion,  must  be  absolute  and  unqualified,  and  unqualified, 
not  merely  evasive  ';  and  the  party  refusing  must  have  it  in  his 
power  at  the  time  to  deliver  up  the  goods  s. 

Where,  on  a  demand  of  goods  by  the  real  owner,  the  defend- 
ant refused  to  deliver  them,  stating  as  his  reason  for  the  refusal, 
that  they  had  been  attached  in  his  hands  by  a  foreign  attach- 
ment in  a  suit  against  a  third  party,  from  whom  he  had  received 
them  as  his  own,  which  was  the  fact ;  held,  that  there  was  no 


*  2  Sannd.  47*  «,  /,  g-  464. 

*>  Jones  e.  Fort,  9  B.  &  C.  764.  '  Philpott  r.  Kelly,  3  Ad.  &  £1L 

*  Nixon  V.    Jenldiis,  2  H.    Bl.  106,  antey  1479.     Severin  v.  Kep- 
135.  peU,  4  Esp.  157- 

«  Yates  v.  Camsew,  3  C.  &  P.  99.         *  Smith  v.  Young,  1  Camp.  441. 

*  Hutchings  v.  Morris,  6  B.  &  C. 
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evidence  of  a  converaioiiy  for  the  goods  were  m  the  eintody  of 
the  law  ••  So  where  the  widow  and  adminiBtratiix  of  an  innl- 
▼ent,  on  being  applied  to  by  his  aaiignees  for  aome  papers  thtt 
had  been  in  his  possession  at  the  time  of  his  decease,  answered 
that  they  were  in  the  hands  of  her  attorney ;  held,  not  taffidcnt 
evidence  of  a  conversion  \ 

So,  where  the  plaintiff's  goods,  which  had  been  saved  (too 
fire,  were  carried  to  a  warehouse  by  the  servants  of  an  iosonooe 
company,  of  which  the  defendant,  as  one  of  soch  servants,  kept 
the  key,  and  on  hts  being  applied  to  by  the  plamtiff  to  ddifcr 
them  up  to  him,  refused  to  do  so  without  an  order  fron  tbe 
company ;  held,  that  this  was  not  such  a  refusal  as  amoantwi 
to  a  conversion  ^.  So,  where  Che  demand  ai  the  goods  isaoc 
made  by  the  party  himself  a  refuaal,  on  the  gvound  that  die 
^rty  applying  is  unknown,  or  net  properiy  auiborised,  it  boc 
a  conversion  ^.  So,  if  he  refuse  to  deliver  tfattn  nittfl  ^le  daistfat 
shall  have  proved  bis  right  *•  So,  where  a  deed  w»s  deaianded 
of  the  defendant,  who  said  he  would  not  deliver  it  up,  bat  dot 
it  was  then  in  the  hands  of  his  attorney ;  held,  not  saflSdest 
evidence  of  conversion  ^ 

But  where  A,  lent  goods  to  B,,  who  died,  and  on  his  desdi 
the  goods  came  into  the  possession  of  C,  who,  when  the  goods 
were  demanded  of  biro,  said  that  he  should  do  nothii^  but  wbat 
the  law  required ;  held,  sufficient  evidencotef  a  converaion  by  C  * 
So,  if  a  person  who  has  possession  of  tbe  goads  of  aaother, 
on  being  desired  liy  the  owner  to  send  them  to  &  parrifito 
place,  not  only  refuses  to  send  them  to  that  plaoe,  bat  aays  ge- 
nerally that  he  will  not  deliver  tfaem  up  unlcsa  payment  of  a 
debt  due  from  the  owner  to  him  is  guaranteed,  audi  general 
refusal  is  evidence  of  a  Qonversion,  although  he  might  aoi  be 
bound  to  send  the  goods  to  any  particular  place  K 

A  bailee  cannot  be  in  a  better  situation  than  his  bailor: 


*  Verrall  v.  Robinson,  2  C  M.  &  *  Solomsni  v.  Dairas,  1  &p.  A 
R.  495.  4  DowL  P.C.  848.  1  Osl%  *  Onaa  *.J)aBa,aXaMi^8lS^ 
844.  '  Smith  v.  YouDg ,  mpm. 

^  eanot  V.  Hughes,  2  Bing.  N«  C.  ■  Dsviss  «.  Nisho^  7  C  A  P- 

44&     1  Hodges,  410.  330. 

*  Alessader  o.  Southoy,  a  B.  &  ^  Sluurp «.  Fsiit,3 C&P.  Si 
A.  247. 
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therefore,  where  the  eapCab  of  a  ship,  who  had  taken  goods  on 
freight  and  claimed  to  have  a  lien  upon  them,  delivered  them  to 
a  haHee ;  the  real  owner  demanded  them  of  the  latter,  who  re- 
fused  to  deliver  them  without  the  direction  of  the  bailor  ;  held, 
that  the  bailor  not  having  a  lien  on  the  goods,  the  refusal  by  the 
bailee  was  sufficient  evidence  of  a  conversion  ;  "  for,"  said  Lord 
TenierdeHf  C,  J.  **  if  the  bailor  has  no  title  the  bailee  can  have 
none,  for  the  bailor  can  give  no  better  title  than  he  has ;  the 
right  to  the  property  can  therefore  be  tried  in  an  action 
against  the  bailee,  and  a  refusal  like  that  stated  in  the  case  has 
always  been  considered  evidence  of  a  conversion."  * 

A  demand  and  refpsal  are -no  evidence  of  a  conversion  where 
it  ia  apparent  that  Uiere  has  been  no  conversion  ;  as  where  the 
defendant  cut  down  trees  and  left  them  in  the  place  where 
felled ;  for  he  cannot  be  said  to  have  converted  the  trees  if 
they  continue  there  as  before  \  So,  where  the  goods  have  been 
lost  by  a  carrier  through  negligence,  or  detained  on  the  ground 
of  a  hen  <*.  But  if  the  party  in-  possession  of  the  goods  refuse 
-to  deliver  them  on  a  difierent  ground,  without  mentioning  his 
lien,  it  will  be  deemed  a  waiver  of  the  lien,  and  he  cannot  after- 
wards set  it  up  as  a  defence  to  the  action  ^.  Where  a  vendor 
shipped,  by  order  of  the  vendee,  goods,  which  by  the  bill  of  lading 
were  consigned  to  a  third  person  at  a  foreign  port ;  before  the 
vessel  sailed,,  the  '^rendee  stopped  payment, .  and  the  vendor 
thereupon  demanded  the  goods  of  the  captam,  without  tender- 
ing freight  or  expenses  of  unshipping  ;  tthe  captain  refused  to 
deliver,  solely  on  the  ground  that  he  had  signed  a  bill  of  lad- 
ings to  another ;  held,  sufficient  evidence  of  a  conversion  ;  for 
the  captain  by  his  answer  dispensed  with  any  tender  of  the 
freight  •. 

A  demand  and  refusal  may  be  evidence  of  a  previous  conver- 
sion. As  where  an  attorney  had  been  possessed  of  certain  deeds 
of  the  plaintifT  for  a  considerable  time  previous  to  Michaelmas 
term,  and  a  demand  and  refiisal  on  the  29Ui  of.  I^Qv^mber  was 


*  Wdson  V.  Anderton,   I  B.'  &  '  Boardauuiv.Sil],  1  Camp.  410.  n. 
Ad.  450.     '  «  !rhompaon  V.  Trail,  0  D.  A  R. 

»B.N.  P.  44.     2  Saund.  47*  e*  31.    0B.^«rC.Sd. 

*  2  8auiid.  47./* 
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By  whAD 
the  demand 
should  be 
made. 


Of  whom 
and  how  a 
demand 
ihould  be 
made. 


proved  ;  held,  that  it  was  evidence  of  a  conversion  prior  to 
Michaelmas  K 

The  demand  should  be  made  by  the  person  entided  at  the 
time  to  receive  the  goods,  or  his  agent  duly  authorized.  If  a 
thing  be  deposited  by  one,  with  the  authority  of  another,  and 
received  by  the  bailee  to  keep  on  the  joint  account  of  the  two, 
one  alone  cannot  lawfully  demand  it  of  the  bailee  without  tbe 
authority  of  the  other,  so  as  to  maintain  trover  on  the  bailee's 
refusal  to  deliver  it  \ 

The  demand  should,  in  general,  be  made  of  the  party  who  U 
in  the  possession  of  the  goods,  by  himself  or  his  agent,  or  who 
has  the  general  controlling  power  over  them.  A  demand  may  be 
verbal  or  in  writing,  and  need  not  be  made  upon  the  defendant 
personally  ;  a  demand  in  writing,  left  at  his  house,  b  sufficients 
Where  the  defendant  purchased  a  landau  of  a  bankrupt,  and 
the  assignees  lefV  a  written  demand  of  it  at  the  plaintiflTs  house; 
held,  that  the  non-delivery,  in  pursuance  of  such  demand,  wat 
evidence  of  a  conversion  in  trover  by  the  assignees  ^.  II*  a 
verbal  demand  and  demand  in  writing  are  made  at  the  nine 
time,  for  the  purpose  of  bringing  an  action  of  trover,  and  the 
one  have  no  reference  to  the  other,  evidence  of  the  verbal 
demand  is  sufficient,  without  the  production  of  the  writing*. 

No  particular  form  is  necessary,  provided  it  be  clearly  notified 
to  the  defendant  who  the  claimant  is  and  what  goods  are  de- 
manded ;  a  demand  of  payment  for  goods  for  which  an  actioo 
of  trover  is  brought,  is  sufficient  ^  But  where  the  plaintiC 
the  vendor  of  a  house,  brought  trover  for  various  articles  whicb 
he  had  left  in  the  house,  some  of  which  were  fixtures,  and  be 
demand  them  all  as  fixtures,  and  the  refusal  was,  '*  of  the  fix- 
tures demanded ;"  held,  that  this  demand  did  not  enable  die 
plaintiff  to  recover  articles  that  were  not  fixtures  s. 


*  Wilton  V.  Oirdlestone,  5  B.&  A. 

847. 

^  May  V.  Harvey,  13  East,  197. 

"  Logan  V.  Houlditch,  1  Esp.  22. 
But  when  the  demand  is  not  made 
on  the  party  himself,  a  reasonable 
(^portunity  should  be  afforded  to  him 
to  comply  with  the  demand  before 


the  action  is  brought,  in  order  w 

infer  a  refusaL    Qibba  ».  Siad,! 

B.  &  G.  533. 

^  Watkins  v.  Walley,  Qow.  O. 
*  Smith  V.  Young,  1  Camp.  43^ 
'  Thompson  o.  hhidey,  1  Em^^I 
'  Colegrave  v.  Dias  Santos,  2  B* 

&C.  76. 
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We  have  seen  that  a  party  in  possession  of  the  goods,  or  having  Who  mA> 
a  general  absolute  property  in  them,  with  a  right  of  possession,  !^|^^'^ 
or  having  a  special  property  therein,  may  maintain  trover  for 
a  tortious  conversion  of  them  ;  we  have  also  considered  what 
constitutes  a  wrongful  conversion ;  it  is  now  proposed  to  shew 
against  what  party  this  action  may  be  maintained.      It  is  a  Against 
general  rule  that  all  persons  who  direct  or  assist  in  committing  If^!^^' 
an  injury  to  the  property  of  another,  are  principals  and  equally  acticm  will 
liable ;  trover,  therefore,  may  be  brought  against  any  person 
who  was  a  party  to  the  conversion,  though  the  goods  were 
actually  converted  by  another.     As  where  an  execution  is  deli- 
vered by  A,,  to  the  sherifF,  against  the  goods  of  B.^  who  at  the 
time  has  committed  an  act  of  bankruptcy^  and  the  sheriff  sells 
the  goods  and  delivers  the  money  to  A. ;  the  assignees  of  B. 
may  maintain  trover  against  >l.  or  the  sheriff;  for  the  receipt  of 
the  money  hy  A.  is  an  adoption  of  the  act  of  the  sheriff,  or 
both  jointly  *.     So  where  a  bankrupt  lefl  some  plate  with  his 
wife,  who  delivered  it  to  a  servant  to  sell,  and  the  servant  deli- 
vered it  to  the  defendant,  who  pawned  it  immediately  and  gave 
the  money  to  the  servant ;  held,  that  tlie  defendant  was  guilty 
of  a  conversion,  and  liable  in  trover,  though  he  acted  merely  as 
a  friend  ^ 

We  have  seen  that  a  servant  is  liable  in  trover  for  a  conver- 
sion^ though  for  the  benefit  of  his  master  ^.  A  master,  how- 
ever^  is  not  liable  for  a  conversion  by  his  general  servant  or 
agent,  unless  it  be  done  under  his  special  direction  or  authority  ^; 
or  unless  he  subsequently  assents  to  the  wrongful  act,  and  it  ap- 
pears to  be  for  his  use  and  benefit  *^. 


*  B.  N.  B.  41.    2  Saund.  4?.  m.  Stra.  813. 

Nicholl  V.  Olennie^  1  M.  &  S.  602.  «  Ante^  1481. 

Robson  V.  Alexander,    1  M.  &  P.  '  Pothonier   o.    Dawson,     Holt, 

448,  jXMl,  1490.  384. 

^  B.  N.  P.  47  Parker  v.  Oodin,  2  *  4  Iiut.317.     Bro.  PL  133. 
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But  a  principal  is  liable  for  a  conTcrsion  by  an  agent  actiiig 
in  the  course  of  his  employment.  Thus,  proof  of  a  demand  and 
refusal  by  the  servant  of  a  pawnbroker,  is  evidence  of  aeoover- 
sion  by  his  master  *.  So,  a  sheriff  is  liable  for  a  conversion  bj 
his  bailiff^. 
Tenants  in  One  joint  tenant,  tenant  in  common,  or  coparcener,  cannot 
maintain  trover  against  his  companion ;  for  the  possession  of 
one  is  the  possession  of  the  others.  Thus,  where  the  plaintiff 
and  defendant  were  members  of  a  friendly  society,  and  the  box 
containing  the  funds  was  deposited  with  the  former,  who  gate 
a  bond  for  the  safe  custody  of  it ;  the  defendant  took  away 
the  box  and  gave  it  to  a  stranger ;  held,  tlvit  the  plaintiff  cooU 
not  maintain  trover  against  him,  for  they  were  tenants  in  com- 
mon of  the  box  and  its  contents  ®.  But  if  one  joint  tenant,  &c, 
dntr&y  the  thing  in  common,  the  other  may  bring  trover ;  u 
where  one  tenant  in  common  of  a  ship  took  it  away  and  sent  it 
to  India,  where  it  was  lost  in  a  storm ;  it  was  held  to  be  etidenoe 
of  a  destruction  by  him,  so  as  to  render  him  liable  to  an  action 
of  trover  by  his  companion  ^. 

The  conversion  of  a  chattel  by  a  tenant  in  common  to  its 
general  and  profitable  application,  though  it  change  the  form  of 
the  substance,  is  not  such  a  destruction  of  the  subject  matter,  as 
to  prevent  the  plaintiff  from  taking  and  using  it  in  its  altered 
state  ;  therefore,  it  creates  no  right  of  action.  Thus,  where  one 
tenant  in  common  of  a  whale,  refused  to  deliver  a  moiety  of  h 
to  another,  and  cut  it  up  and  expressed  the  oil ;  it  was  beM 
not  to  amount  to  a  conversion,  the  parties  being  tenants  in  com- 
mon of  the  produce,  just  as  much  as  they  were  of  the  originjl 
chattel «.  It  has  been  held,  that  the  mere  sale  of  a  ship  by  one 
tenant  in  common  is  not  equivalent  to  a  destruction,  so  as  to 
subject  him  to  an  action  of  trover  '. 


*  Jones  V.  Hart,  2  8alk.  441.  otber  in  an  action  as  for  a  mirfm' 

^  See  Sanderson  o.  Baker,  8  Wils.     jmmv.   Martyn  «.  Knovllyi,  8  T.  R. 


309.     Woodgate  r.  Knatchbull,  2  148.   2  Saond.  47.  IL 

T.  R.  148.    Carlisle  v.  Garland,  7  '  Bamardiston  «.  Chapoaaa, 

Bing.  29a  4£ast,  121.    &  N.  P.34. 

'  HoUiday  v.  CamseU,  IT.  R.  •  f^ennings  r.  GnttvOMLw^X 

868.    AIThereone  tenant  in  common  1  Taunt.  241. 

misuses  that  which  he  has  in  common  '  Heath  v.  Hubbard,  4  BaM,  I  !& 
with  another,  he-is  answerable  to  the 
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But  in  a  recent  case,  it  was  laid  down  by  Bayley  J.,  that  the 
aale  of  the  whole  of  a  chattel,  by  one  tenant  in  common,  widiout 
Ihe  authority  of  his  co-tenant,  express  or  implied,  was  with  re- 
spect to  the  other  a  wrongful  conversion  of  his  undivided  part  K 

An  undivided  property  in  a  chattel,  is  a  sufficient  title  to 
maintain  trover  against  a  stranger  who  has  wrongfully  dealt 
with  it  as  his  own ;  but  a  stranger  may  plead  in  abatement  the 
BOBJoinder  of  another  part  owner  as  co-plaintiff;  if  he  omit  to 
do  so,  the  plaintiff  may  recover  for  any  injury  to  his  undivided 
interest,  damages  co-extensive  with  that  injury  ^. 

Trover  will  lie  against  a  corporation  for  a  conversion  by  their  Corpora- 
agent  in  the  course  of  his  employment  ^.  ^^' 

A  husband  and  wife  may  be  joint  plaintiffs  in  this  action,  Hosband 
where  there  has  been  a  conversion  of  the  wife^a  goods^  either  ^  ^* 
before  or  during  coverture ;  if  the  conversion  has  been  during 
coverture  the  husband  may  sue  alone  ^.  If  there  has  been  a 
conversion  by  the  wife  alone,  either  before  or  after  marriage^  or 
a  joint  conversion  by  the  husband  and  wife  during  coverture, 
they  may  be  sued  jointly  ".  Proof  of  a  conversion  by  the  hus- 
band alone,  will  warrant  a  verdict  against  himself  alone,  though 
it  be  alleged  that  they  jointly  converted  the  goods  to  their  own 
use  '.  A  declaration  against  husband  and  wife  for  converting 
the  plaintiff's  goods,  is  supported  by  proof  of  any  joint  act 
whereby  the  plaintiff  was  deprived  of  his  property  ^, 

In   trover,  as  in  other  actions  ex  delicto,  several  may  be  Several 
joined  as  defendants,  and  one  or  more  may  be  acquitted^  and  the  j|^^  ^ 
rest  found  guilty  ;  but  all  cannot  be  found  guilty  on  the  same  defendants, 
count,  without  proof  of  a  joint  conversion  by  all.    Therefore, 
where  plaintiff  brought  trover  for  goods  against  A,  and  i&., 
bankrupts,  and  C  and  /).,  their  assignees,  and  proved  that  the 
bankrupts,  before  the  bankruptcy,  were  guilty  of  a  wrongful 


*  Barton  p.  Williams,  6  B.  &  A.  England,   16  East,  G.     Duncan  v. 

403.     1  M'CleL  &  Y.  406 ;  and  see  the  Proprietors  of  the  Surrey  Ca- 

3Saim4.  47.  A.  6th  ed.    Standiffe  nal,  3  Stark«  60. 
V.  Hardwif^  2  C  M.  &  R.  I.     1  ^2  Saund.  47-  •• 

Qale,  ISTflxw',  1494.  ^  td. 

^  Per  Park€y  B.,  in  Standiffe  v.         '  2  Stark.  £▼.  844.     1  Vent.  24. 
Hardwidce.     Addison  t.  Orerend,         ■  Keywordi  v.. Hill,  3  B..&  A. 

6  T.  R.  766.  '666.    B.  N.  Pi*  46.    -2  Stark.  £▼. 

^  YarboTOugh    v.     the   Bank    of  846. 
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conversion  of  the  goods ;  and  that  the  assigneesy  after  the  bank- 
ruptcy, took  possession  of  the  goods,  and  refused  to  delirer 
them  to  the  plaintiff  on  demand,  and  the  jury  found  all  the  de- 
fendants guilty,  there  being  only  one  count  in  the  dedaritioo ; 
held,  that  the  evidence  did  not  warrant  such  finding ;  for  the 
acts  of  the  bankrupts,  and  of  the  assignees,  were  in  themselves 
distinct,  and  there  was  no  one  joint  act  of  conversion  by  then 
all  \  But  where  A,  purchased  goods  of  B.  for  C,  who  gave 
A,  his  acceptance  for  their  amount ;  C.  having  become  bank- 
rupt, A,  proved  the  acceptance  under  the  commission,  and  after- 
wards returned  the  goods  to  B,j  on  which  C's  acceptance  was 
destroyed ;  in  an  action  of  trover  by  the  assignees  of  C. ;  heli 
that  the  jury  were  warranted  in  finding  that  A.  and  B.  had  been 
guilty  of  a  joint  conversion  \ 


SECTION  VIII. 


THE   DECLARATIOK. 


Avflmimt 
oftheoon- 
▼cnioD. 


The  venue  in  this  action  is  transitory. 

The  declaration  should  state  that  the  plaintiflT  was  possessed 
of  the  goods,  as  of  his  own  proper  goods,  and  that  they  came  w 
the  defendant's  possession  by  finding.  The  omission  of  the 
former  words  is,  however,  immaterial  after  verdict «  ;  bat  fetal 
after  judgment  by  .default  ^  ;  and  the  finding  is  not  traversahle'. 
As  the  conversion  is  the  gist  of  the  action,  it  must  also  he 
stated,  but  the  mode  of  conversion  need  not  be  stated ;  it  *3 
be  sufiicient  to  aver  that  the  defendant  «  converted  the  goods 
to  his  own  use."  '  Though  the  day  of  the  finding  or  conversMt 
is  immaterial,  yet^«ome  day  and  place  of  conversion  must  I* 
alleged  ^.     It  is  not,  however,  necessary  to  prove  that  the  cob- 


*  Niooll  V.  Olennie,   1  M.  &  & 

588. 
^  Rdbflon  V.  Alonnder,  1 H.  &  P. 

448. 

*  2  Sonnd.  47.  m.  Jones  v. 
Winckworthy  Hard.  111.  Hudaon 
o.  Hudion,  Latch.  214. 


iff,  &X.F 


'  Swallow  o. 

137& 

*  Mills  V.  Onham,  1 N.  It  m 

f  1  Ch.  PL  161. 

*  WOflon  V.  Chamben,  Cm  Cc 
262.     Hahbard's    cue,  Cro^  ^ 

7a 
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version  took  place  in  the  place  alleged  in  the  declaration  *.  The  Description 
chattels  should  be  described  with  certainty,  that  the  jury  may  chattel, 
know  what  is  meant ;  but  the  same  precision  and  certainty  are 
not  required  in  this  action  as  in  detinue,  where  the  thing  itself 
is  to  be  recovered.  Thus,  trover  for  a  library  of  books,  with- 
out stating  what  they  are,  has  been  held  sufficient  \  So,  for  a 
piece  of  tape,  without  saying  how  many  yards  <^.  The  value  of 
the  chattels  should  also  be  stated  ^. 

When4he  action  is  brought  by  an  executor,  administrator,  or  Howeze- 
the  assignees  of  a  bankrupt,  the  character  in  which  the  parties  nopignooi 
sue  should  appear  in  the  declaration.     If  the  plaintiff,  in  such  "hoaW  de- 

ClAPS. 

case,  was  never  in  acttuil  possession  of  the  goods,  he  need  not 
allege  that  he  was  possessed.    As  where  goods  of  a  testator  are 
taken  and  converted  af\:er  his  death,  and  before  the  executor 
obtains  possession  of  them ;  he  may  declare  that  the  testator 
was  possessed,  &c.,  and  that  the  defendant  afler  his  death  con- 
verted them*;    or  as  the  conversion  was  afler  the  testator's 
death,  he  may  declare  on  his  own  possession  as  executor  ^   And 
if  the  goods  were  taken  in  the  testator's  lifetime,  though  not 
used  until  after,  the  executor  may  declare  of  a  trover  and  con- 
version in  the  testator's  lifetime  s.      The  same  principle  applies 
to  assignees  of  a  bankrupt.   If  they  never  had  actual  possession, 
they  may  declare  on  the  possession  of  the  bankrupt,  or  on  their 
own  constructive  possession ;  and  in  general,  it  is  advisable  to 
insert  in  the  declaration  counts  in  each  form.     Where  the  as- 
signees of  two  partners,  bankrupts,  declared  on  the  possession 
of  the  bankrupts  only,  and  it  appeared  that  the  greater  part  of 
the  goods  belonged  to  one  of  the  partners  only,  before  the  com- 
mencement oi  the  partnership,  and  had  never  been  brought  to 
the  partnership  fund,  and  that  the  residue  formed  part  of  the 
joint  estate ;  it  was  held,  that  the  plaintiffs  could  recover  the 
residue  only ;  whereas  if  there  had  been  a  count  on  the  posses- 
sion of  the  assignees,  as  it  was  a  joint  commission,  and  the 


*  Brown  V.  Hedges,  Salk.  290.  *  Hudson  0.  Hudson,  Latch.  214. 
^  Elpicke  V.  Acton,  I  Vent.  114.  2  Sannd.  47.  n. 

2  Sannd.  74.  a.  ^  Id,  Jenkins  v,  Plombe,  6  Mod. 

*  Radley  v.  Rudge,  2  Stra.  738*  182. 

^  2  Ch.  PI.  696.  Per  curiam^  4  B.  *  Crossier  v.  Ogleby,  1  Stnu  60. 

&A.  271.  2Saund.  47.n. 
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attigiuiieiit  under  such  conunittUMi  passed  botk  join!  and  wpft- 
rate  effects,  the  whole  might  have  been  recovered,  and  there 
would  not  have  been  any  misjoinder,  since  the  plaindfia  would 
have  described  themselves  as  assignees  of  both  partners  in  die 
count  on  their  own  possession,  which  they  might  weU  do, 
though  die  property  was  separate,  the  commission  being  joint  ^ 
Assignees,  however,  under  a  joint  ammisaion,  when  sni^g 
for  a  separate  demand,  need  oidy  describe  themaelvea  aa  as- 
signees tvf  those  bankrupts  for  whose  separate  demands  they 
sue^.  But  where  the  commissioners  are  separate,  and  the 
same  persons  appointed  assignees  under  each,  though  they  may 
declare  for  a  joint  demand  due  to  all  or  any  number  of  the 
bankrupts,  deiicribing  themselves  as  assigneea  of  those  bank- 
rupts, yet  they  cannot  declare  in  the  same  declaration  for  sepa- 
rate demands  due  to  each  bankrupt,  nor  for  joint  demanda,  and 
also  separate  demands  ^. 
HailMnd  A  declaration  by  husband  and  wife  must  not  allege  a  posses- 

sion tfi  them  hoth^  nor  state  the  damage  to  have  accrued  to  them 
both;  for 'the  possession  of  the  wife  is  the  possession  of  the 
husband,  and-  the  property  vests  in  him  exclusively,  conse- 
quendy,  the  conversion  cannot  be  to  the  datnage  of  the  wtfcj  but 
of  the  husband  ^.  In  trover  against  husband  and  wife,  if  the 
declaration  state  that  they  coaverted  the  goods  to  (Aetr  omn  utt^ 
it  will  be  sufficient  after  verdict ;  for  a  conversion  does  not 
necessarily  imply  an  acquisition  of  property  ^ 


SECTION  IX. 

THE   PLEADIKOS. 


Bt  Reg.  Gen.  HU.  T.  4  W.  IV.  reg.  4,  "  the  plea  of  not  guihy, 
in  actions  on  the  case,  shall  operate  only  as  a  denial  of  the 

*  Cock  r.  Tuno,  S.  N.  P.  1379.  Soott  v.  Fnuoklin,  Jiipiw.  Seem  very 

2  Sauud.  47*  n,  6th  ed.  elaborate  note  on  this  eabject  in  2 

^  Scott  V.  FnnkUn,  16  £ast,  428.  Saund.  47*0. 6th  ed. 

Haxrey  o.  Morgan,    2    Staik.  17*  '  Nelthorp  v.  Andenon,  1  Salk. 

SconehouM  e.  De  SUra,  3  Gamp.  114.    Dr^>er  v.  Folkei,  1  Yelr.  16iw 

309.  2  Saand.  47*  t. 

«  Hancock  v.  Haywood,  8  T.  R.  *  Keyworth  v.  Hill,  3  B.  &  A. 

433.  Sheatfield  o.  HaUiday,  fd  779.  686. 
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breach  of  dnty  or  wrongfiil  act  alleged  to  have  been  coitamlttai 
by  the  defendant."  The  rule  then  mentions  the  following  ex- 
ample as  applicable  to  trover.  **  In  an  action  for  converting 
the  plaintiff's  goods,  the  plea  of  not  guilty  shall  operate  as  a 
denial  of  the  conversion  only,  and  not  the  plaintiff's  title  to  the 
goods." 
The  conversion  which  is  put  in  issue  by  a  plea  of  not  guilty,  Notguflty 

,  puts  111 

is  a  conversion  in  faeU  and  not  merely  a  wrongful  conversion ;  [gstte  mom- 

and  where  there  has  been  a  conversion  in  fact^  and  the  defend-  I^^^i^ 

ant  insists  that  such  conversion  was  lawful,  he  must  since  the 

new  rules  confess  and  avoid  it,  by  pleading  specially  the  right 

and  title  by  virtue  of  which  he  converted  it  ■ ;  therefore  it  has 

been  held,  that  the  defendant  could  not  shew  under  a  plea  of  This  pies 

not  guilty  that  he  and  the  plaintiff  were  joint-tenants  of  the  property  in 

chattel  in  question ;  to  avail  himself  of  that  defence  he  should  ^!^  PJ^'^" 
^         ^  tiff,  imt  to 

confess  and  avoid  the  conversion  by  pleading  specially  the  title  the  extent 
by  which  he  did  it  ^,     But  where  there  has  been  no  actual  con-  JJJ^JJ^Siin 
version,  but  merely  a  demand  and  refusal,  which  are  only  evi-  the  action 
dence  of  a  conversion,  the  defendant  may  shew  under  a  plea  of  _  ' 
not  guilty  that  he  was  tenant  in  common  with  the  plaintiff^  or  fendant 
was  otherwise  entitled  to  retain  the  goods ;  and  it  seems  that  ^J^  1^ 

in  such  case  he  may  even  shew  that  he  had  a  lien  on  them  ;  for  s»y  thing 

not  incon- 
the  plea  of  not  guilty  admits  only  that  the  plaintiff  had  some  pro-  sistent  with 

perty  or  right  of  possession,  as  between  him  and  the  defendant,  ^'^^.^- 
and   the  latter  may  give  in  evidence  any  defence  consistent  with  there  has 
that  admission,  though  he  cannot  be  allowed  to  go  into  a  case  g^f^^^^  ooq. 
which  is  contradictory  to  it ;  he  may  therefore  shew  that  he  version. 
himself  had  a  similar  interest  with  the  plaintiff^  for  that  is  per- 
fectly consistent  with  such  admission  <'. 

But  he  cannot  give  evidence  to  shew  that  the  plaintiff  was 
the  Bnder  of  the  goods,  and  that  he  bin^^elf  was  the  real 
owner  ;  nor  that  the  sole  property  was  in  another,  by  whose 
directions  he  did  the  act  complained  of;  for  that  would  be  in- 
consistent with  his  admission  ;  he  may  however  prove,  to  rebut 
a  primd  facie  case  of  conversion,  that  another  has  the  same 


*  l*er  Pwrkt^  B.,  in  Standiffe  «.  ^  Id, 
Bardwick,  2C.  M.  &  R.  4.  1  Gale,  '  Id, 
130. 
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interest  with  the  plaintiff,  and  that  he  lawfully  acted  by  the  iii- 
thority  of  that  other  *• 

The  facts  of  the  case  in  which  the  preceding  positions  bsTe 
been  laid  down,  were  these :  the  plaintiff  and  defendant  were 
partners  as  carriers,  they  agreed  to  set  up  a  waggon  in  coid- 
mon,  and  each  party  was  to  supply  horses ;  on  the  disK^utioD 
of  the  partnership,  the  defendant  seized  and  sold  two  hones 
supplied  by  the  plaintiff^  for  the  purpose  of  paying  partnenhip 
debts ;  in  trover  for  the  seizure,  it  was  held,  that  he  could  do: 
give  evidence  of  these  facts  under  a  plea  of  not  guilty;  bat  th^ 
since  there  was  an  actual  conversion,  they  should  be  pleaded 
in  confession  and  avoidance  ^. 

Where  in  trover  for  horses,  the  defendant  pleaded,  1st,  that 
they  were  not  the  property  of  the  plaintiff;  2dly,  that  thedt- 
fendant  (a  sheriff's  officer)  seized  them  under  an  execution 
against  F.,  whose  property  they  were ;  to  which  the  pUiotif 
replied  that  they  were  his  own  property,  modo  et  forma ;  hdd 
that  the  issue  raised  by  the  defendant  was,  whether  the  cstde 
were  the  sole  property  of  /*.,  and  the  jury,  at  the  trial,  hirisg 
found  that  they  were  the  joint  property  of  the  plaintiff  and  F^ 
the  plaintiff  was  entitled  to  recover  ^. 

In  trover  for  a  bill  of  exchange,  defendant  pleaded  tbit  bi.^ 
'  fore  the  conversion,  A.  was  lawfully  possessed  of  the  bill,  and 
that  he  indorsed  it  to  ^.,  and  that  J?.,  for  a  valuable  constders* 
tion,  indorsed  it  to  the  defendant.  The  replication  took  issuv 
upon  the  averment  of  consideration,  which  was  found  for  tbe 
plaintiff;  held,  that  by  this  plea  the  title  of  the  plaintiff  vas 
admitted,  and  that  the  defendant  was  not  entitled  to  arrest  iIk 
judgment,  upon  the  ground  that  the  title  appeared  to  be  in  .^^  ^ 
held,  also,  that  defendant  was  not  entitled  to  a  repleader;  (^ 
the  facts  alleged  in  the  plea  might  be  perfectly  true,  aad  ret 
the  property  in  the  bill  remain  unaltered  in  the  plaintiff.  '^> 
if  the  plaintiff  had  lost  the  bill,  or  had  delivered  it  to  J.  for  * 
special  purpose ;  in  neither  of  which  cases  could  the  title  of  i 
third  person  be  set  up  against  that  of  the  plaintiff^.  A  plea  tbi 

•  Per  Parke,  B.,  FtL  W.  682.    2  Gale,  15S. 

^  Standiffe  v.  Hard  wick,  2  C  M.  ^  Fanooart  v.  Bull,  1  Bod^Ot^C 

&  R.  I.     I  Oale,  127.  1  Bing.  N.  C.  681. 
'  Farrar  o.  Beswidc,  1  Mees.  & 
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the  chattel  in  question  was  the  property  of  the  defendant,  and 
that  he  delivered  them  to  R,j  who  delivered  them  to  the  plain- 
tiflT,  whereupon  the  defendant  took  it  from  the  plaintiff,  which 
was  the  conversion  complained  of,  has  been  held  good  on  spe- 
cial demurrer  *. 

Where  the  plaintiff  in  trover  claimed  under  a  sale,  it  was 
held,  that  the  defendant,  under  a  plea  that  the  goods  were  not 
the  plaintiff's  property,  could  not  shew  the  sale  to  have  been 
fraudulent.     The  fraud  must  be  pleaded  \ 
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If    the   defence  be  that   the  defendant    has  a  lien  on  the  AUen 
goods   in   question,   it  should  be   specially  pleaded;    though  gp^jauJ^ 
it  seems,  that  if  there  has  been  no  conversion  in  fact,  but  a  de-  pleaded, 
mand  and  a  refusal  only,  a  lien  may  be  given  in  evidence  under 
the  general  issue  ^.    The  safer  course,  however,  is  to  plead  it 
specially. 

A  lien  may  be  created  by  custom,  agreement,  or  operation  of  General 
law,  and  is  either  general  or  particular.  A  general  lien,  is  a 
right  to  retain,  for  a  general  balance  of  account ;  and  its  ex- 
istence may  be  proved  by  evidence  of  an  express  agreement, 
or  mode  of  dealing,  between  the  parties,  or  by  the  general 
usage  among  persons  engaged  in  the  same  line  of  business.  It 
has  been  established  by  numerous  decisions,  that  the  following 
classes  of  persons  have. a  general  lien.  Attornies^,  bankers®, 
brokers ^  calico-printers s,   factors'*,   fullers,  in  some  places'. 


*  Morant   r.    Sign,  2  Meeik   & 
Web.  96.    5  Dowl.  319. 
^  Howell  r.  White,  1  M.&  Rob. 

400. 

*^  Standiffe  v.  Hardwicke,  ante^ 
1491.  The  court  of  Common  Pleas 
allowed  in  one  case  four  special  pleas 
of  lien,  each  varying  the  description 
»f  lien,  to  be  pleaded  along  with  the 
f^eneral  issue.  Leuchart  v.  Cooper, 
1  Bing.  N.  C.  500.     1  Hodges,  16. 

^  Stevenson  p.  Blakelock,  1  M.  & 
S.  535.      Ex  parte  Pemberton,  18 


Ves.382. 

*  Scott  V.  Franklin,  16  East,  428. 
Holland  v.  Bygrave,  R.  &  M.  271. 

'  Manns  v.  Henderson,  1  East, 
336.  Mann  v.  Forrester,  4  Camp. 
60. 

*  Weldon  v.  Gould,  3  Esp.  268. 

^  Kruger  o.  Wilcox,  Amb.  252. 
6  T.  R.  262.  Kinlock  v.  Craig,  3 
T.  R.  119. 

>  Sweet  V.  Pym,  1  East,  4.  But 
see  Cumpston  v.  Haigh,  1  Hodges, 
374.     2  Bing.  N.  C.  449. 
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Paniciikr 
lien. 


packers  %  wharfingers^.  But  conmon  carriers  S  imikeepen^ 
millers^,  printers ^  have  not  a  general  lien.  Whether  dyers 
have  a  general  lien,  is  unsettled,  there  heing  conflictiDg  de- 
cisions on  the  subject  >. 

A  tradesman  has  a  lien  upon  a  particular  chattel  dehToed  to 
him  in  the  course  of  his  business,  for  the  amount  of  hisdnrj^i 
in  respect  of  labour  bestowed  on  that  particular  chattel,  oi  ei* 
pense  incurred  in  the  execution  of  the  purpose  for  which  dbe 
chattel  was  entrusted  to  him.    Thus,  a  tailor  has  a  lien  upon  clotb 
delivered  to  him  to  be  made  up  ^ ;  a  carrier  has  a  lien  for  dv 
carriage  upon  goods  entrusted    to  him  to  be  delivered';  a 
master  of  a  vessel  upon  the  luggage  of  passengers^;  sn  inn- 
keeper  on  the  goods  of  his  guest,  for  his  bill  \  so  upon  horses 
in  his  stable,  for  their  keep™.     So  a  trainer  has  a  lien  for  bis 
charge  in  training  and  keeping  horses  °.     But  a  Hvery  snUe 
keeper  has  no  lien  on  the  horses  in  his  stable,  without  »a- 
press  agreement  ^.    Commissioners  for  taking  acknowledgneos 
of  married  women,  have  a  lien  for  their  fees  on  the  deed,  oo- 
tificate  of  execution,  &c.  p     An  owner,  who  remains  in  posses- 
sion of  a  ship,  has  a  lien  on  the  goods  on  board  belongii^  to 
the   charterer,  for  the  freight  due  under  the  charterpartj^ 
But  where  a  mortgage  deed  was  delivered  to  A.,  an  sttctioaeer, 
for  the  purpose  of  obtaining  payment  of  the  principal  and  b> 
terest  due  thereon  from  the  mortgagor,  and  A.  made  Beren) 
applications  for  that  purpose ;  held,  that  A,  had  no  lien  m 


i 


"  E*  parte  Deeze,  1  Atk.  228. 
Oreen  v.  Farmer,  1  BL  651.  4 
Burr.  2222. 

^  Naylor  v.  Mangles,  1  Esp.  109. 
Spears  v.  Hartley,  3  Bsp.  81. 

«  Openheim  v.  Russell,  2  B.  &  P. 
42.    Kirkman  v.  Shawcross,  6  T.  K. 

14. 

^  Jones  V.  Thurlow,  8  Alod.  172. 

*  £jf  parte  Ockenden,  1  Atk. 
238.    6  M.  &  S.  180. 

'  Blake  v.  Nicholson,  3  M.  &  S. 

167. 

>  Rose  0.  Hart,  8  Taunt.  499. 
Bennett  v.  Johnson,  2  Ch.  456. 

^  Hussey  v.  Christie,  9  East,  433. 


'  Skinner  o.  Upshav,  Ld.  ^»xa^ 
752. 

^  WoUe  V.  Smmoecs,  i  0B^ 
201. 

>  Naylor  o.  Mangles,  I  B?-  ^^ 
Tkompaon  r.  Lacy,  3  B.  &  A.iSl 

*"  Johnston  r.  fiiD,  3  Stsfi.  I7& 
Yorke  r.  Oreaaugh,  Ld.  lUva.  *^ 

°  Bevano.Wahen»H.&3L3»' 

*  Johnson  c  Bthcridge,  I  C&^ 
743.  Wallace  v.  Woodptt,  B.  & 
M.  194. 

'  Ejtparte  GroTe,  3  Bia^-  >^^ 
304. 

^  Campion  «.  Oehin,  S  Bodf^ 
116. 


IBC.  Z.]  LIBN.  1497 

the  deed  in  respect  of  the  charge  for  making  those  applica- 
tions *. 

The  vendor  of  goods  has  a  lien  on  them  for  the  price  ^;  Sale, 
nnless  they  are  sold  upon  credit,  in  which  case  he  has  no  lien  ®. 
Bat  a  man  who  finds  the  property  of  another,  which  has  been  Lost 
lost  or  mislaid,  and  voluntarily  puts  himself  to  trouble  or  P'^P^'^y' 
expense  to  preserve  it,  and  to  find  the  owner,  has  not  a  lien 
upon  it  for  the  recompense  which  he  may  reasonably  deserve  ^. 
If  A,  repairs  and  expends  labour  upon  a  chattel,  without  the 
aathority  of  the  owner,  he  has  no  lien  on  it  for  such  repairs  as 
against  the  owner  *. 

The  party  claiming  a  lien,  must  have  possession  of  the  goods,  Ponastion 
and  if  he  obtains  possession  by  fraud  or  misrepresentation,  he     ^ 
cannot  enforce  his  claim  of  lien,  though,  if  the  goods  had  come 
rightfully  into  his  possession,  he  might  have  retained  them  ^ 

By  statute  6  G.  IV.  c.  94.  s.  2,  any  person  entrusted  and  in  Factors' 
possession  of  any  bill  of  lading,   India  warrant,  dock  warrant,       *" 
order  for  delivery  of  goods,  &c.,  shall  be  taken  to  be  the  true 
owner  of  such  goods,  &c.,  so  far  as  to  give  validity  to  any 
agreement  for  the  sale,  deposit,  or  pledge  thereof,  as  a  security 
for  money,  &c.,  provided  the  person  advancing  money,  &c.,  on 
the  security  thereof,  &c.,  shall  not  have  notice  that  the  person 
in  possession  of  such  documents  is  not  the  actual  and  h(md  fide 
owner  of  the  goods,  &c.     And  sec.  5.  enacts,  that  any  person 
may  take  such  documents  in  pledge,  though  he  has  notice  that 
the  holder  is  a  factor  or  agent ;  but  that  he  shall  have  no  far- 
ther right  in  the  said  goods  or  documents  than  the  factor  or 
agent  had  at  the  time  of  the  deposit.    It  was  determined,  under  Decisions 
the  former  section,  that  a  person  receiving  India  warrants  in  p^^^Unc 
pledge,  from  a  factor^  was  not  entitled  to  retain  them  against  Act. 
the  true  owner ;  if,  applying  his  understanding  to  the  circum- 
stances, and  exercising  diie  diligence,  he  might  know  that  the 

*  Sanderson  r.  Bell,  2  C.  &  M.  *  Hisooz  r.  Greenwood,  4  £sp. 

304.  174.    Buxton  v.  Bangham,  7  C.  & 

^  Townley  ».  Crump,  1  H.  &  W.  P.  674. 

564.    4  Ad.  &  £11.  5a,  jdo»/,  1499.  '  Taylor  r.  Robinson,  8  Taunt. 

"  Crawshay  0.  Humfray,  4B.  &A.  648.     Lempriere  p.  Pasley,  2  T.  R. 

50.  485.    Madden  v.  Kempster^  1  Camp. 

'  Nichobon  v.  Chapman,  2  H.BL  12. 
264.  Backi  r.  Bristead,  2  Bl.  1171. 
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goods  were  not  the  property  of  the  fiictor  *.  It  has  been  hdd, 
under  section  5,  that  where  a  broker  accepted  bills  on  his 
principal,  on  the  security  of  goods  then  in  his  hands*  and 
pledged  the  goods  with  a  person  who  had  notice  of  the  agency, 
the  broker  could  only  transfer  such  right  as  be  had,  which  was 
a  right  to  be  indemnified  against  the  bills  which  be  accepted, 
and  that  the  principal,  having  satisfied  those  bills,  was  entitled 
to  have  back  his  goods  from  the  pawnee,  without  paying  the 
amount  for  which  they  were  pledged^. 

Where  A*^  a  factor,  accepted  a  bill  of  exchange  for  £«,  on 
an  engagement  by  the  latter  to  consign  goods  to  him  for  sale; 
and  JS.,  in  fraud  of  his  engagement,  subsequently  consigned 
the  goods  to  C,  who,  without  the  knowledge  or  concurrence  of 
B.y  and  without  having  made  any  advances  on  the  goods  him- 
self, transferred  the  bill  of  lading  to  il.,  with  directions  to  sdl 
the  goods  for  the  benefit  of  B. ;  held,  that  A.  did  not  thereby 
acquire  a  lien  on  the  goods  for  the  amount  of  his  acceptance,  and 
that  he  could  not  maintain  trover  against  a  creditor  of  B.^  who 
seized  the  goods  under  a  foreign  attachments 
Waiver  of  A  party  waives  his  right  of  lien,  if  upon  beii^  applied  to 
deliver  up  the  goods,  he  claims  to  retain  them  on  a  different 
ground  than  that  upon  which  he  rests  his  claim  of  lien  '.  So 
where  A.^  having  repaired  a  carriage  for  B*^  aUowed  him  to  take 
it  away  from  time  to  time  ;  held,  that  he  could  not  afterwards 
detain  it  for  the  amount  of  the  repairs,  nor  upon  a  claim  for 
standage,  without  an  express  contract  to  pay  for  standage,  un- 
less the  owner  left  it  upon  the  premises  beyond  a  reasonable 
time  after  notice  <'. 

But  a  person  does  not  waive  bis  lien  by  the  mere  fact  of  his 
omitting  .to  state  that  he  claims  to  retain  the  goods  in  thai  Hgki 
when  they  are  demanded ;  nor  is  it  sufficient  evidence  of  a 
waiver  of  his  lien,  that  he  bought  these  goods  with  others, 
which  he  also  refused  to  deliver  up,  although  he  had  no  lien  on 


*  Evans  o.  Traeman,  1  M.  &  Rob.  suit  afterwarda  refused  by  the  Court 

10.  of  Exchequer. 

k  Fletcher  r.  Heath,  7  B.  &  C  617.  ^  Boardman  v.  Gill,  1  Camp.  410. 

"  Bruce   r.   Wait,    MS.    Coram  n. 

TiiuUd,  C  J.,  Bristol  Sum.   Ass.  *  Hartley  r.  Hitchcock,  1  Stark. 

1837*    A  rule  to  set  aside  a  non*  408. 
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them,  the  sale  as  to  the  whole  being  void.  Therefore,  where  the 
defendant  had  a  lien  on  cloths  purchased  from  a  trader,  after 
an  act  of  bankruptcy,  and  on  their  being  demanded  by  the 
assignees,  refused  to  give  them  up,  sa3nng    "  he  might  aa  well 
^ye  ap  every  transaction  of  his  life ;"  held,  that  this  was  no 
waiver  of  his  lien,  and  that  it  was  not  merged  in  the  purchase  \ 
A  party  waives  his  lien  by  parting  with  the  possession.   So>  if 
a  party  takes  the  goods  in  execution  at  his  own  suit,  he  waives 
bis  lien  K      So,  goods  are  divested  of  a  lien  by  a  complete  A  lien  ia 
deKvery,  which  is  a  question  for  the  jury.      Where  several  .^pigt/ 
goods  belonging  to  one  owner  are  carried  the  same  voyage,  delivery, 
a  delivery  of  part  does  not  defeat  the  lien  upon  the  remainder 
for  the  whole  freight  ^.     But  where  the  plaintiff  sold  timber  to 
B,  felled  on  land  occupied  by  A.^  at  so  much  per  foot,  and  the 
timber  was  measured  ;  and  B,  carried  away  part  of  the  trees, 
and  marked  the  remainder ;  held,  that  the  plaintiff  had  no  lien 
on  the  remaining  part  for  the  price  of  the  whole,  for  the  deli- 
very was  complete  ^.      By  the  custom  of  trade  in  Liverpool 
the  transfer  of  a  delivery  order  from  the  vendor  to  the  vendee 
of  the  goods  enables  the  latter  to  go  into  the  market  and  dis- 
pose of  such  goods.     Where  the  vendee  had  thus  disposed  of 
part  which  had  been  delivered  according  to  his  order,  and  he 
Hien  became  bankrupt,  the  rest  of  the  goods  remaining  in  the 
warehouse  of  the  vendor ;  held^  that  the  latter  was  entitled  to 
retain  them ;  the  giving  of  the  delivery  order  not  operating  as 
)etween  the  original  vendor  and  vendee  as  a  complete  transfer 
>f  die  gooda '.     If  goods  upon  which  a  party  has  a  lien  are 
aken  away  by  undue  means,  the  lien  revives  on  his  recovering 
K>sses8ion  of  them  '. 
A  lien  is  not  destroyed,  though  the  demand  out  of  which  it 
rises  is  barred  by  the  statute  of  limitations  e.    If  a  party  who 
as  a  lien  on  a  chattel  abuses  it,  or  wrongfully  parts  with  it. 


*  White  «•  Gainer,  9  Moore,  41.  *  Townley  r.  Crump,  I  Harr.  & 
Bing.  23.  WolL  564.    4  Ad.  &  £11. 68. 

^  Jacobs  V.  Latour,  6  Bing.  130.  '  Wallace  r.  Woodgate,  1  C.  &  P. 

*  Bemal  v.  Pun,  1  Oale,  17-  W.    R.  &  M.  193. 

^  Tanaley  o.  Turner,  1  Hodges,  '  Spean  o.  Harley,  4  Esp.  81. 
67. 
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th«  owner's  right  thereto  ia   revived,  and  he  my  naiotain 
trover  for  it  against  the  holder  K 


SECTION  XL 

BVIPSMCE   AVtV  DAMAGKS. 

The  evidence  in  this  action  must  depend  upon  the  issue  raised 
hy  the  pleadings.  Under  a  plea  of  not  guilty  the  pkintiirwill 
be  required  to  prove  only  a  conversion  in  fact,  and  the  raloe 
of  the  goods. 

Where  a  party  who  was  employed  by  the  plaintiff  to  disoooBt 
a  bill  misapplied  it  in  discharge  of  a  debt  of  his  own ;  heU,  tfast 
he  was  a  competent  witness  for  the  plaintiff  in  trover  against  die 
party  to  whom  it  was  wrongfully  transferred,  for  he  stood  io- 
different  between  the  parties  ^.  Where  a  demand  of  the  goob 
in  question  was  made  under  the  authority  of  a  power  of  attor- 
ney^ which  was  not  disputed ;  held,  that  it  need  not  be  pio- 
duced  ^. 

To  support  a  plea  of  the  statute  of  limitations  in  trorer,  bj 

shewing  a  conversion  more  than  six  years  before  action  brought, 

the  defendant  must  either  prove  an  actual  conversion  in  fact,  or 

give  evidence  of  a  positive  and  absolute  demand  and  reftisal 

before  that  period  ^. 

The  da-  With  respect  to  the  damages  to  be  recovered  in  Ais  actioB. 

recovered      the  general  rule  is,  that  the  value  of  the  property  at  the  time  of 

!rf*^  ^"*  ^^^  conversion*,  or  at  any  subsequent  time,  may  be  awarded  br 

perty  at  the  the  jury  at  their  discretion  '.     If  the  goods  have  been  returoed 

ixmvmion.    '®  ^^®  plaintiff  the  practice  is,  in  ordinary  actions  of  trowr, 

to  give  merely  nominal  damages ;  but  if  an  actual  damage  bs 

*  Soott  V.  NewingtoD,   1   M.  &         *  Meroer  r.  Jooes,  3  Cubiw  477- 

Rob.  252.  Davis  v.  Otwell,  7  C.  &  P.  SOi 

t>  Fancourt  v.  Bull,  1  Bing.  N.  C         f  Greening  o.  Wilkindoa,  1  C  & 

681.    1  Hodget,  9&  P.  62&    By  S  &  4  W.  IV.  &  41 

*"  Leucbart  v.  Cooper,  7  C.  &  P.  s.  29,  the  jury  may  girt  ii«y 

119.  •  in  the  natare  of  intercrt  orv  «^ 

'  Philpott  r.  KeUey,  4  Nev.  &  Af .  above  the  value  of  the  fMdi  «  ^ 

611.     3  AdoL  &  Ellis,  106.    1  Har.  time  of  the  ooMveBwa. 
&  WoU.134. 
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been  sattained,  which  was  the  necessary  cons^uence  of  the 
conversion ;  as  if  the  action  be  far  riding  the  plaintiff's  horse, 
damages  niaj  be  recovered  notwithstanding  the  chattel  is  re- 
turned •. 

Where  the  goods  had  been  delivered  to  the  plaintiff  and  ac-  Dsmagei. 
cepted  by  him  unconditionally  after  the  action  had  been  com- 
menced; it  was  held,  that  he  could  not  recover  more  than 
nominal  damages,  particularly  as  no  special  damage  was  alleged 
in  the  declaration,  and  the  damages  sought  to  be  recovered 
were  not  the  necessary  consequence  of  tlie  conversion  ;  for  the 
plaintiff  was  not  bound  to  accept  the  goods,  he  might  have 
proceeded  with  his  action  \  In  trover  for  a  bank  note,  the  ac- 
ceptance of  part  of  the  produce  does  not  afBrm  the  taking  so  as 
to  waive  the  tort,  but  the  amount  received  will  go  in  reduction 
of  damages  ^.  In  trover  against  a  sheriff  for  a  wrongful  sale, 
the  jury  may  deduct,  in  their  estimate  of  damages,  the  expenses 
of  the  sale  ^ ;  but  in  estimating  the  damages  the  jury  are  not 
bound  by  the  sum  at  which  the  goods  sold,  they  may  allow 
what  they  consider  to  be  the  real  value  of  the  goods  ®. 

Where  the  defendant  lent  money  at  usurious  interest  to  the 
plaintiff;  to  colour  the  transaction,  a  sale  of  goods  for  the  amount 
of  the  money  lent  was  made  by  plaintiff  to  defendant,  and  the 
goods  were  transferred ;  it  was  agreed  that  they  should  be  re- 
sold to  plaintiff  at  a  higher  price,  if  a  bill  drawn  by  defendant 
on  plaintiff  for  the  re-purchase  money,  should  be  dishonoured ; 
the  bill  was  dishonoured,  and  the  defendant  retained  the  goods; 
held,  that  the  plaintiff  might  recover  in  trover  for  the  full  value 
of  them,  without  deducting  the  money  advanced  on  the  first 
pretended  sale  *. 


'  Per  Tindal^  C.  J.,  in  Moon  v. 
Raphad,  2  Bing.  N.  C.  310.  I 
Hodges,  293.  QutBre,  whether  spe- 
cial damage  should  be  alleged  in  the 
declaration,  to  enable  the  plaintiff  to 
raoover  it.  Id.  In  Davis  o.  OsweQ, 
supra,  Parke,  B.,  held,  that  if  spe- 
cial damage  be  laid  in  the  dedaration, 
the  plaintiff  may  recover  it,  together 
with  the  value  of  the  chattel  in 
question. 

^  Moon  V.  Raphael,  supra.    See 


Sydes  v.  Hay,  4  T.  R.  260.  Sippora 
V,  Bassett,  12  Vin.  Ab.  tit.  £▼. 

""  Bum  V.  Morris,  2  C.  &  M. 
679. 

^  Clarke  r.  Nicholson,  1  C.  M.  & 
R.  724.    1  Oale,  21. 

«  Olasspoole  r.  Young,  9  B.  &  C. 
696.  See  Whitehouse  v,  Atkinson, 
3C.&P.344. 

'  Hargreayes  v,  Hutchinson,  2 
Adol.  &  BUit,  12.  4  Nev.  &  M. 
11. 
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The  court  will,  in  some  cases,  stay  the  proceedings  on  the 
restoration  of  the  chattel  in  question  and  payment  of  costs. 
But  if  the  value  of  the  article  be  not  ascertained,  or  if  the  plain- 
tiff claims  special  damage,  the  court  will  not  interfere  *. 

In  trover  for  a  packet  of  letters,  the  defendant  was  allowed 
to  stay  proceedings  as  to  one  of  the  letters,  upon  delivering  it 
up  and  paying  costs  \ 


*  Tucker  o.  Wright,  3  Bing.  601. 
Gibton  V.  Humphrof,  1  C.  &  M. 
644.  Mackimon  v.  Rawliiuoo,  9 
Price,  460.  Whitten  v.  FuUer,  8 
Bl.  908.      Olivnnt   «.   Berino,    1 

Will.  3a. 


^  Earie  r.  Holdemeos,  4  Bing. 
468.  1  M.  &  P.  254.  And  see 
Bruiudon  «.  Auiten,  1  Tidd*i  Pn& 
571.  B.N.  P.49.  Fiahertt. 
3  Burr.  136S. 
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CHAPTER  XXIV. 

WARRANTY    OF    HORSES. 


The  nature  and  effect  of  a  warranty  on  the  sale  of  goods  in 
general  having  been  considered  in  former  parts  of  this  work  *, 
the  following  observations  will  be  confined  to  a  warranty  on  the 
sale  of  horses. 

If  a  horse,  upon  being  sold,  is  warranted  sound,  or  as  possessing  R«medv  for 
any  particular  quality,  as  quiet  to  ride  or  drive,  and  afterwards  warranty, 
proves  to  be  unsound,  or  devoid  of  such  quality,  the  purchaser 
may  maintain  an  action  of  assumpsit  or  on  the  case  upon  the  war- 
ranty against  the  seller  ;  the  former  is,  however,  the  more  usual, 
and  a  preferable  remedy  \  To  maintain  this  action  there  must  be 
an  express  warranty  or  fraud  on  the  part  of  the  seller.   No  price, 
however  high,  will  imply  a  warranty  ^.     No  particular  form  of  Constrac- 
words  is  necessary  to  constitute  a  warranty ;  the  general  rule  is  warranties, 
that  whatever  the  vendor  represents  at  the  time  of  the  sale  is  a 
warranty.     An  assertion  by  the  vendor  of  a  horse,  in  the  course 
of  conversation  and  dealing,  and  before  the  bargain  was  com- 
plete, that  the  vendee  might  depend  upon  it  that  the  horse  "  was 
perfectly  quiet  and  free  from  vice,'*  is  a  warranty  to  that  effect^. 
And  where  the  vendor  at  the  time  of  the  sale  said,  "  I  never 
warrant,  but  he  is  sound  as  &r  as  I  know  ; "  held,  to  be  a  quali- 
fied warranty  on  which  the  purchaser  might  maintain  an  action, 
if  he  could  show  that  the  horse  was  unsound  to  the  knowledge 
of  the  vendor  ^     Where  there  was  a  written  warranty  in  these 


*  See  ante^  95,  1077-  351. 

^  WiUiamBon  v.  Allison,  2  East,  ^  Care  v.  Coleman,  3  M.  &  R.  2. 

446.  *  Woodo.  Smith,  5  M.  &  R.  124. 

*  Parkinson  v.  Lee,  2  East,  322.  4  C.  &  P.  46. 
Le  Neuville  v,  Nourse,  3  Camp. 
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terms,  **  to  be  sold,  a  horse  five  years  old ; — has  been  constantly 
driven  in  the  plough— warranted ;"  held,  that  the  warranty  ap- 
plied to  the  soundness  only  *.  So,  where  the  contract  was  in 
these  words,  "  Received  of  Mr.  B.  lOL  for  a  grey  four  ynr 
old  colt,  warranted  sound  in  every  respect;"  held,  that  the 
warranty  was  restricted  to  the  soundness,  the  age  being  matter 
of  description  or  representation  only,  by  which,  in  the  absence  of 
fraud,  the  seller  was  not  bound  ^;  and  where  the  vendor  not 
knowing  the  age  of  the  horse,  but  having  a  written  pedigree, 
which  he  received  with  him,  sold  him  as  a  horse  of  the  ace 
stated  in  the  pedigree,  observing  at  the  same  time  that  it  was 
his  only  source  of  information ;  held,  not  to  amount  to  a  war- 
ranty ^. 
What  A  general  warranty  will  not  extend  to  guard  against  de&cts 

a  breach  of    ^^^i^^  ^^^  manifest  and  visible  to  the  senses  of  the  purchaser,  and 

a  general       require  no  skill  to  detect  them ;  as,  if  a  horse  be  warranted  perfect 
warranty* 

and  want  an  ear  or  a  taiH.   Where  the  seller  told  the  purchaser 

that  the  horse  was  a  crib>biter,  and  he  also  had  a  splint  which  vss 

apparent ;  held  that  a  warranty  that  the  horse  was  sound  wind 

and  limb  at  the  time  of  the  sale  did  not  extend  to  those  defects  ^ 

Under  a  general  warranty  roaring  constitutes  unsoundness,  if 

it  proceeds  from  disease  or  organic  defect ',   otherwise  not  ?. 

A  nerved  horse  is  unsound  ^.     A  cough  is  unsoundness,  unless 

it  appear  to  be  of  a  temporary  nature  only  > ;  but  crib-biting  is 

not  K     Lameness  which  renders  a  horse  less  fit  for  service  is 

unsoundness^ ;  but  a  temporary  injury  from  an  accident  is  not-. 

Proof  that  a  horse  is  a  good  drawer  will  not  satisfy  a  warranty 

that  he  is  a  good  drawer  and  pulls  quietly  in  harness  °.     Boae 

spavin  in  the  hock  is  unsoundness,  though  it  may  not  predate 


*  Richardson  r.  Brown,  1  Bing. 
344. 

^  Budd  r.  Fairmann,  8  Bing.  48. 
5  C.  &  P.  78.  Geddes  v.  Penning, 
ton,  5  Dow.  164.  Buchanan  v. 
Pamahaw,  2  T.  R.  745. 

*  Dunlop  V,  Waugh,  Peake,  123. 
<>  2  BL  Com.  166.    Butterfield  r. 

Burroughs,  1  Salk.  216. 

*  Alargetson  ti.  Wright,  7  Bing. 
603.  8  Jd,  454.  1  M.  &  Scott, 
622. 


'  Onslow  tf.  Eames,  2  Scaric.  SK 
■  BasseU  v.  Cc^lia,  2  CampL  SIX 
*"  Best  V.  Osborne,  R.  &  )L  Sl»> 

2  C.  &  P.  74. 

^  ShiUitoe  v.  Ciaiidgty  2  Ch.  fia 
^  Broennenburgh     n.     Haycock;. 

Holt,  690. 
'  Elton  V.  Brogden,  4CaM^  9Sl 
"*  Garment  e.  Bam,  2  £sp.679L 
"  Coltherd  v.  Punfiheon,  2 IX  A 

R.10. 
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lameness  for  years  after  * ;  but  mere  badness  of  shape,  (sucb  as 
may  produce  cutting,)  though  rendering  the  horse  incapable  of 
work,  is  not  unsoundness  K 

Where  the  seller  informed  the  buyer  that  one  of  two  horses  The  war- 
he  was  about  to  sell  him  had  a  cold,  but  agreed  to  deliver  both  apply  to  the 
at  the  end  of  a  fortnight,  sound,  and  free  from  blemish  ;  and  at  ^®  ^  ^® 
the  expiration  of  that  time,  the  horses  were  delivered,  but  one 
had  a  cough,  and  the  other  a  swelled  leg,  which  was  apparent 
at  the  time  of  the  sale  ;  and  the  buyer  brought  an  action  to  re- 
cover the  price,  and  a  verdict  was  found  for  the  seller ;  the 
court  of  Common  Pleas  refused  to  disturb  it,  or  grant  a  new 
trial,  as  the  warranty  did  not  apply  to  the  time  of  the  sale,  but 
to  a  subsequent  period  ^.    A  warranty  of  soundness  is  broken 
if  the  disease  or  defect  existed  at  the  time  of  the  sale,  although 
the  existence  could  not  then  be  detected,  and  did  not  appear 
until  two  months  afterwards  ^. 

An  agent  or  servant  employed  to  sell  a  horse  and  receive  the  Warranty 
price,  has  an  implied  authority  to  warrant,  and  any  representa-  ^^^  j^j^^^ 
tion  which  he  makes  at  the  time  of  the  sale  will  be  evidence  »"g  ^^  the 
against  the  principal  ^.     And  if  a  horse-dealer  even  gives  ex- 
press directions  to  his  servant  not  to  warrant,  still  he  is  bound 
if  the  servant  does  warrant ;  because,  the  servant  having  a  ge- 
neral authority  to  sell,  is  in  a  condition  to  warrant ;  and  the 
master  has  not  notified  to  the  world  that  the  general  authority 
is  circumscribed  ' ;  but  if  a  master,  not  a  horse-dealer,  desire 
his  servant  not  to  warrant,  he  is  not  bound  by  any  representa- 
tions which  the  servant  may  make  respecting  the  horse  «.     A 
master,  however,  is  not  bound  by  any  representation  or  acknow- 
ledgment made  by  the  servant  respecting  the  horse  at  any  other 
time  than  upon  the  sale,  without  his  authority.     Therefore, 
where  on  the  purchase  of  a  horse,  the  vendor  had  given  a  war- 


*  Watson  V.  Denton,  7  C.  &  P.         •  Helyear  r.  Hawke,  6  Esp.  72. 

85.  Alexander  r.  Gibson,  2  Camp.  556. 

*>  Dickinson  r.  FoUett,  1  M.  &         '  Per  Bayley^  J.,  in  Pickering  v, 

Rob.  299.  Busk,  15  East,  45. 

^  Liddard  v.  Kain,  9  Moore,  356.  ■  Scotland  (Bank)  o.  Watson,   1 

2  Bing.  183.  Bow.  45. 

^  Joliff  r.  Bendell,  R.  &  M.  136. 
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nnty  of  soundness  generaUy,  and  die  servant,  who  was  sait 
with  the  receipt  to  the  agent  of  the  other  party,  inserted  at  bis 
request,  but  without  a  special  or  general  authority  from  his 
master,  *'  warranted  sound  to  the  regiment  ;**  held,  that  the 
master  was  not  bound  by  this  alteration  of  the  warranty,  not- 
withstanding the  money  afterwards  came  to  his  hands  K 

If  it  be  one  of  the  conditions  of  sale,  that  the  warranty  sbafl 
be  in  force  only  for  a  limited  period,  the  purchaser  will  be 
hound  by  such  condition ;  as  where  the  plaintiff  purchased  a 
horse  warranted  sound,  at  a  repository,  and  one  of  the  cod- 
ditions  of  the  sale  were,  that  a  warranty  of  soundness  there 
given,  should  remain  in  force  until  twelve  o'clock  the  day  after 
the  sale,  when  the  seller's  responsibility  should  terminate, 
unless  notice  of  unsoundness  was  given  ;  held,  that  the  plaintiff 
not  having  complained  of  unsoundness  until  after  twelve  on  tbe 
following  day,  was  precluded  from  suing  on  the  warranty  K 

The  proper  course  for  the  purchaser  to  pursue,  where  be 
discovers  the  unsoundness  or  other  breach  of  the  warranty,  is 
to  tender  the  horse  to  the  seller,  and  if  he  refuses  to  receive 
him,  to  bring  an  action  on  the  warranty ;  it  is  not,  however, 
necessary  in  order  to  maintain  such  action,  to  return  the  horse, 
or  even  to  give  notice  of  the  unsoundness.  "  If,*'  said  Lord 
Lottghboroughf  C.  J.,  *'  a  horse  which  is  warranted  sound  at  tbe 
time  of  the  sale,  be  proved  to  have  been  at  that  time  unsound, 
it  is  not  necessary  that  he  should  be  returned  to  the  seller. 
No  length  of  time  elapsed  after  the  sale  will  alter  the  nature 
of  a  contract  originally  false.  Neither  is  notice  necessary  to  be 
given,  though  the  not  giving  notice  will  be  a  strong  presumption 
against  the  buyer  that  the  horse,  at  the  time  of  the  sale,  bad 
not  the  defect  complained  of."  ^  Where  the  plaintiff  kept  the 
horse  eleven  months,  and  then  finding  it  to  be  unsound  returned 
it  to  the  seller,  who  refused  to  receive  it ;  held,  that  the  plain- 
tiff was  entitled  to  recover  on  the  warranty.     "  Fielden  p. 


*  Strode  r.  Dyion,  1  Smith,  400. 
Wooden  v.  Burford,  8  C  &  M. 
391. 

^  Bywater  o.  Kicbardaon,  1   Ad. 


&  £11.  608.   Anie,  1080.   Buchanan 
V.  Parnsbaw,  2  T.  R.  745. 

""  In  Fielden  v,  Starkin,  1  H.  Bl. 
17. 
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Starkin,'*  said  Lord  Denman,  "  has  never  been  overruled,  it 
must  therefore  govern  the  present  case."  *  But  it  has  been 
held)  that  if  the  buyer  does  not  offer  to  return  the  horse,  he 
will  not  he  entitled  to  recover  for  his  keep  ^. 

If  the  purchaser  has  given  notice  of  the  breach  of  warranty,  Damagei. 
he  may  keep  the  horse  for  a  reasonable  time,  and  then  sell  him ; 
in  which  case  he  will  be  entitled  to  recover  what  the  horse 
would  be  worth  if  sound,  deducting  what  it  sold  for  <: ;  or  the 
difference  of  price  between  what  he  paid  and  received  for 
him^;  and  also  a  compensation  for  the  keep  of  the  horse. 
Whether  the  horse  has  been  kept  an  unreasonable  time  before 
the  sale  is  a  question  for  the  jury  ®.  If  he  retains  the  horse, 
the  measure  of  damages  will  be  the  difference  between  his  real 
value  and  the  price  given ' ;  or,  in  the  words  of  Lord  Eldon, 
C.  J.,  **  the  difference  between  the  value  of  a  sound  horse,  and 
one  with  such  defects  as  existed  at  the  time  of  the  warranty."  s 

It  was  held  by  Lord  Ellenhorough^  that  the  damages  in  an 
action  for  breach  of  warranty,  may  be  the  whole  value  the 
plaintiff*  would  have  received  had  the  defendant  performed  his 
contract  \     Where  A,  warranted  a  horse  to  B.^  which  B,^  a  few 


*  Patteshall  v.  Tranter,  3  Ad.  & 
EU.103.     IH.  &W.  178. 

^  Caswell  p.  Coare,  1  Taunt.  667. 

'  Clare  o.  3Iaynard,  7  C.  &  P.  742. 
1  Nev.  %L  Perr.  701  •  In  this  case 
the  plaintiff  had  resold  the  horse 
at  a  profit  of  10/.;  and  being  ob- 
liged  to  refund  the  price  on  account 
of  unsoundness,  he  daimed  from 
his  vendor  10/.,  together  with  the 
original  price;  but  Lord  Denman 
laid  that  the  measure  of  damages 
was  the  fair  value  of  the  horse  if 
aound,  and  that  the  price  which  the 
plaintiff  paid  was  strong,  but  not 
conclusive  evidence  of  that  value; 
and  as  it  did  not  appear  that  the 
hone  was  worth  10/.  more  than 
the  plaintiff  gave  for  him,  he  was 
not  entitled  to  recover  that  sum. 
The  court  above  concurred  in  his 
Lordship's  view  of  the  case,  and  re- 
fused an  ^plication  for  a  new  trial. 


Coleridge,  J.,  however,  observed, 
that  the  plaintiff  could  not  recover 
compensation  for  the  loss  of  a  good 
bargain.  In  this  case  the  plaintiff 
recovered  the  price  which  he  paid  for 
the  horse,  and  incidental  expenses. 
But  if  the  value  of  the  horse,  pro- 
vided he  is  sound,  is  to  be  consider- 
ed  the  measure  of  damages,  as  Lord 
Denman  laid  down,  the  plaintiff,  it 
would  seem,  was  entitled  to  what  he 
received  for  him  on  the  re-sale ;  for 
the  value  of  an  article  is  that  which 
it  fetches. 

0  Ellis  o.  Chinnock,  7  C.  &  P. 
169.  M'Kenzie  v.  Hancock,  R.  & 
M.  436.  Chesterman  v.  Lamb,  2 
Ad.  &  £1L  129. 

•  Id. 

'  Caswell  V,  Coare,  1  Taunt.  566. 

'  In  Curtis  v.  Hannay,  3  £sp.83. 

^  Bridge  V.  Wain,  1  Stark,  604. 
Clare  v.  Maynard,  tupra. 
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^js  allmrards  sold  to  C. ;  the  horse  having  proved  unsoiiDd, 
C.  leooTered  the  price  from  B^  in  an  action  of  which  A.  had 
notice ;  held,  that  B.  vas  entitled  to  recover  from  A.,  not  only 
the  price  of  the  horse,  hut  the  costs  of  the  action  by  C.  * 

Bttt  the  purchaser  cannot  by  any  act  of  his  own,  upon  a 
breach  of  warranty,  revest  the  horse  in  the  vendor,  and  recover 
the  prke  on  the  ground  of  the  total  failure  of  consideratioo ; 
his  only  remedy  is  on  the  warranty,  unless  there  has  been  a 
condition  in  the  contract  authorising  the  return  of  the  bone,  or 
the  vendor  has  received  him  back,  and  has  thereby  conaenteil 
to  rescind  the  contract,  or  has  been  guilty  of  fraud,  which  de- 
stroys the  contract  altc^ther  ^. 

Where  the  purchaser  of  a  horse  warranted  sound,  sold  it  ad 
re-purchased  it ;  it  was  held,  that  on  discovering  that  theborx 
was  unsound  when  first  sold,  he  could  not  require  the  or^ 
vendor  to  take  him  back  again,  nor  set  up  the  breach  of  m- 
ranty  as  a  bar  to  an  action  by  the  vendor  for  the  price  of  the 
horse,  but  that  he  might  give  it  in  evidence  in  reduction  of 


tW 


If  the  vendor  takes  back  the  horse  after  unsoundness  is  du- 
oovered,  or  if  he  undertook  at  the  time  of  the  sale  to  tike  h 
back  in  case  of  a  breach  of  warranty,  and  an  offer  to  reton  the 
horse  has  been  made  after  a  reasonable  trial,  the  coDtract  b 
rescinded,  and  the  purchaser  may  sue  the  vendor  for  the  price. 
either  in  an  action  on  the  warranty,  or  for  money  had  and 
received  ^.  Where  upon  a  warranty  of  a  horse  as  soond,  the 
vendor,  in  a  subsequent  conversation,  said,  that  if  the  hone 
were  unsound  (whidi  he  denied)  he  would  take  it  again,  and 
return  the  money ;  held  to  be  no  abandonment  of  the  ongi&L 
contract,  and  that  though  the  horse  was  unsound,  the  ▼eodee 
could  not  maintain  a^ntmpat  to  recover  back  the  price  aAer  a 


*  Lewis  iw  Feat,  2  Uardk,  4SI.  Mffi,  1507,  ^  Outt  wfctt  the  kn 
7  TMint.  15S.    See  who  Green  r.  pewee  uneooBd,  tbi 
Greenbank,  S  ManK.  48&.  rctara  bim,  and  beiai^  an 

*  Ptr  LoctA  Ttmitrdtmy  C.  J.,  in  tke  (nil  money  paid.** 
Sireet  a.  Blar,  S  R  &  Ad.   462,  *  Smtt  v.  Bby,  m^m. 
m^  95.     Gonpcrtx  a.  Denton,  2  *  Long  e.Pi«M,2Jf.4P.^ 
a  &  M.  2S7«  ofcrraUi^  a  dbtea  of  Adbm  a.  Richard^  2  &  BL  :^;i 
Lofd£MM>  in  Cnitie  »  Hannay,  Tovoa  a.  Banett,  1 T.  B.  m 
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tender  of  the  hone,  this  remedy  being  on  the  warranty  *.  If 
two  persons  severally  employ  a  dealer  to  sell  their  horses,  and 
be  seUs  both  to  one  purchaser  at  an  entire  price,  and  warrants 
them  sound,  the  purchaser  cannot  sever  the  contract  and  bring 
ao  action  oa  the  warranty  against  one  of  tl|e  sellers  in  respect 
of  the  unsoundness  of  his  horse  ^. 

If  a  horse  is  sold  with  a  warranty,  any  fraud  at  the  time  of 
the  sale  will  avoid  it,  although  it  does  not  amount  to  a  breach 
of  the  warranty  ^ 

The  declaration  in  an  action  on  a  warranty  should  state  the  The  de- 
cootract  accurately.  If  the  warranty  be  not  general,  but  re- 
strained by  an  exception,  the  declaration  should  state  the  qua- 
b'fication.  Where  the  declaration  alleged  a  warranty  that  the 
horse  was  sound,  and  the  warranty  proved  was,  that  the  horse 
was  sound  every  where,  except  a  kick  on  the  leg ;  it  was  held, 
to  be  a  fatal  variance  ^.  But  where  the  plaintiff  declared  on  a 
warranty  of  a  horse  bought  with  money,  and  the  proof  was, 
that  be  had  given  another  horse  in  part  payment,  at  a  certain 
valuation ;  it  was  held  to  be  no  variance ;  for  the  defendant 
agreed  to  receive  the  other  horse  as  money*.  Where  the  aver- 
ment in  the  declaration  was,  that  in  consideration  the  plaintiff 
would  buy  of  the  defendant  a  horse  for  a  certain  price,  to  wit, 
55/.,  the  defendant  undertook  the  horse  was  sound,  and  the 
proof  was,  that  plaintiff  purchased  a  horse  for  55L,  the  defend- 
ant  warranting  him  sound,  and  agreeing  to  give  W.  back  if  the 
horse  did  not  bring  plaintiff  4/.  or  5L ;  held,  a  variance  ^ 

If  there  be  an  express  warranty,  the  scienter  need  not  be 
alleged,  nor^  if  stated,  need  it  be  proved  >.  The  particular  de- 
scription of  unsoundness  need  not  be  stated,  for  it  is  a  rule  of 
pleading,  that  a  breach  may  in  general  be  assigned  in  the  nega- 
tive words  of  the  contract^. 

'  Payne  o.  Whale,  7  Esit*  274.  Hort  v,  Dizon,  S.  N.  P.  104.  Brown 

t  Smith,  laO.  V.  Fry,  Id.  663. 

^  Symondfl  v.  Carr,  1  Camp.  361.  '  BIyth  v.  Bampton,  3  Bing.  472. 

'  Steward  v.  Coenrett,  1  C.  &  P.  >  Williamson  v.  AUiion,  2  East, 

S.  446. 

'  Jones   V.   Cowley,  4  B.  &  C.  ^2  Saund.   181.  6.     2  Ch.  PL 

145.  172. 

'  Hands  v.  Burton,  9  East,  349. 

OL.  II.  3  V 
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PkadiDgs.  By  Reg.  Cren.  H.  T.  4  W.  IV.  '<  in  an  action  on  A  warranty, 
the  plea  of  non  assampsit  will-  operate  as  a  denial  of  the  fact  of 
the  warranty  having  been  given  upon  the  alleged  coDsideratioD; 
but  not  of  the  breach." 

In  an  action  on  the  case,  for  a  deceitful  warranty  of  sound- 
ness, the  plea  of  not  guilty  puts  in  issue  both  the  warranty  ud 
the  unsoundness  *. 
Compe-  It  has  been  held,  in  a  modem  case,  that  the  first  vendor  of  a 

^^  horse  warranted  sound,  is  not  competent  to  prove  soondnas 

for  his  vendee^  in  an  action  brought  against  him  on  a  subsequeDt 
sale  with  warranty ;  for  the  effect  of  a  verdict  for  the  defend- 
ant would  be,  to  relieve  the  witness  from  an  action  at  kis 
suit^. 


*  Spencer  v,  Dawson,  1  M.  &  Rob.  camstanoes,  on  the  ground  tbt  dt« 

(62.  soundness  of  the  honeatilc^ 

^  Biss  V.  Moontain,  1  M.  &  Rob.  that  be  sold  it  was  not  imfHAA 

302.     But  it  had  been  previoosly  Briggs  v.  Crick,  5  Gspi.  99.  BaU* 

decided,  that  a  former  vendor  was  a  win  «.  Dixon,  1  M.  &  Rob.  59. 
competent  witness  under  such  cir- 
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SECTION  L 

OF    THE    NATURE   AND   GENERAL   REQUISITES   OF   A   WILL. 

A  WILL  or  testament  is  defined  to  be  the  legal  declaration  of  a 
man's  intentions,  which  he  wills  to  be  performed  after  his  death  K 
It  may  relate  either  to  real  or  to  personal  property;  in  the  former 
case  it  is  denominated  a  devise.  At  common  law  no  interest 
in  land  greater  than  for  a  term  of  years  could  be  disposed  of  by 
will,  except  in  Kent  and  some  particular  boroughs  by  custom,  un- 
til the  S2  Hen.  VIII.  c.  1.  (explained  by  34  &  35  Hen.  VIII.  c.  5.)  The  statute 

C       '11 

empowered  persons  seised  in  fee  simple  to  devise  the  same  by  ^  ^^  '* 
will  in  writing.  As  the  only  solemnity  which  this  statute  re- 
quired was  that  the  will  should  be  in  writing,  it  was  determined 
that  bare  notes  taken  by  another  person  from  the  testator's 
mouth  for  the  purpose  of  being  reduced  into  form,  though  not 
signed  or  sealed  by  the  testator,  constituted  a  good  will  \ 


*  2  BL  Com.  499.  72.     Cro.  Eliz.  100.     2  Bl.  Com. 

b  1  Sid.    316.     1  And.  34,  cited     376. 
7  Ea»U  3^'    Brown'i  Case,  Dyer, 
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fiutnte  €f  NmneTous  firmods  and  peijuries  havii^  been  thereby  mtro- 
doced,  it  was  enacted  by  29  Car.  II.  c  3.  s.  5,  that  ■'all  de- 
Tises  and  bequests  of  any  bmds  or  tenements,  deTUible 
eitber  by  force  of  the  statute  of  wOls,  or  by  this  statute,  or 
by  the  custom  of  Kent,  or  c€  any  borough,  or  any  other 
particular  custom,  should  be  in  writing,  and  signed  by  die  putj 
so  devising  the  same,  or  by  some  otber  person  in  his  presence, 
and  by  bis  express  directions,  and  should  be  attested  and  sab- 
scribed  in  the  presence  of  the  devisor,  by  tbree  or  four  aedihb 
witnesses,  or  else  tbey  should  be  utterly  void  and  of  none 
effect."  By  section  12,  estates  pur  autre  vie  were  derisaUe  hj 
will  executed  in  a  similar  manner. 

Personal  property,  including  leasehold  estates,  was  dispos- 
able by  will  at  ccMumon  law,  wbich  did  not  require  sudi  ^ 
to  be  in  writing;  oral  evidence  of  the  verbal  dispositka ot* 
such  property  by  the  testator  being  deemed  sufficienL  Bat 
verbal  or  nuncupative  wills  baving  been  found  prodnctiTe  of 
great  impositions,  it  was  provided  by  the  above  statute*  thit 
no  such  will  (the  wills  of  soldiers  and  mariners  excepted)  should 
be  valid,  when  the  estate  bequeathed  by  it  exceeded  Mn  «>' 
less  certain  formalities  therein  prescribed  were  complied  witL 
**  Thus,"  says  Sir  WilUam  BlacksUme^  **  the  legislature  pro- 
vided against  any  frauds  in  setting  up  nuncupative  wills,  by  » 
numerous  a  train  of  requisites,  that  the  thmg  itself  is  frfla 
into  disuse,  and  is  hardly  ever  heard  of."  ^    A  will  disponDg  of 
personal  property,  reduced  into  writing  by  the  testator  hiinsdC 
or  by  his  direction,  or  approved  of  by  him,  has  been  hdd  to 
be  an  available  instrument  within  the  above  statute,  thongh  oot 
signed  or  sealed  by  the  testator,  nor  attested  by  any  witness^. 

Cop^xklds.  Copyhold  lands  and  customary  estates  passing  by  saireoder 
were  not  within  the  provisions  of  the  statute  of  frauds,  and  oos- 
sequently  a  will  disposing  of  such  lands  required  no  other 
solemnity  than  a  will  relating  to  personal  property  ^. 

By  the  1  Geo.  I.  c  19,  the  SS  Geo.  III.  c  28,  and  56  G«ft 
in.  c  24,  stock  in  the  funds  might  be  bequeathed  hj  t^^ 


Stock  in 
tbefnods. 


*  Sec.  19,  20,  21,  22,  23. 
<»  2  BL  Com.  601. 

'  J<L    ToUer,  Exec  2. 

*  Roe  d.  OUbuui  v.   Hejrboe, 


BL  lUi.  Deed.  Codi«.DMfifi* 
7  £mc,  299.  66  O.  HL  c  in 
Home  e.  RandaD,  9  Med.  28t 
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attested  by  two  witnessefl.  But  notwithstanding  these  acts,  it 
has  been  held  that  a  bequest  of  stock  by  any  instrument  en- 
titled to  probate,  might  be  enforced  in  equity  by  the  legatee 
against  the  executor  ^ 

Such  is  a  general  outline  of  the  law  which  regulated  wills  The  new 
previous  to  the  year  1828,  but  now  by  7  W.  IV.  &  1  Vict.  c. 
26,  all  antecedent  statutes  relating  to  testamentary  dispositions 
are,  in  general,  repealed ;   and  new  provisions  involving  very 
important  alterations,  which  will  be  considered  hereafter,  are 
substituted.    By  this  statute  the  distinction  which  had  pre- 
viously prevailed  between  wills  relating  to  real  and  those  re- 
lating to  personal  property  is  abolished,  and  the  following  regu- 
lations are  directed  to  be  observed  in  making  testamentary  dis- 
positions of  property  of  every  description.    The  will  or  codicil  Ezecutioa 
must  be  signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  ^^^^  ^  ^ 
some  other  person  in  his  presence,  and  by 'his  direction ;  and  "^^ 
the  signature  must  be  made  or  acknowledged  by  the  testator  in 
the  presence  of  two  or  more  witnesses,  present  at  the  same  time, 
who  must  attest  and  subscribe  the  will  or  codicil  in  the  presence 
of  the  testator^.     No  particular  form  is  required  either  in  the 
terms  or  in  the  attestation  of  a  will.     A  will  executed  in  the 
numner  above  directed,  requires  no  other  publication  <^. 


SECTION  II. 

WHO  MAT  MAKE  A  WILL  ;    WHAT  PROPBRTT  WILL  PASS  THEREBY. 

By  the  common  law,  male  infants  of  the  age  of  fourteen  years,  Infants, 
and  females  of  the  age  of  twelve  years,  might  bequeath  their 
personal  property;  the  statute  of  wills,  however,  (34  &  35 
Hen.  VIII.,)  confined  the  power  of  testamentary  disposition  to 
persons  who  had  attained  the  age  of  twenty-one  years,  so  that 


*  Franklin  o.  the  Bank  of  Eng.  from  mere  attestation,  was  not  ne- 
land,  1  Ross.  676.     9  B.  &  C.  1C2.  oessary  to  the  validity  of  a  will  under 

^  Sec  9.  the  statute  of  frauds.      White  «. 

*  Sec  13.  And  even  before  this  Birt,  6  Bing.  310.  Wright  v. 
ooactment,  it  was  clearly  settled  Wright,  ^  Bing.  407*  Ward  o. 
that  a  pablicalion,  m  dittisgoiihed  Swift,  1  C.  &  M.  176. 
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infaoU  were  incapable  of  devising  real  property ;  but  by  the 
recent  statute,  "  no  will  made  by  any  person  under  the  age  of 
twenty-one  years  shall  be  valid."  * 

At  common  law  a  married  woman  could  not  in  general  make 
a  will,  because  all  her  personal  property  devolved  npon  her 
husband  by  the  marriage ;  and,  by  the  statute  of  wills,  she  was 
expressly  incapacitated  from  devising  real  property.  The  recent 
statute  provides  that,  **  no  will  made  by  a  married  woman  shall 
be  valid,  except  such  a  will  as  might  have  been  made  by  i 
married  woman  before  the  passing  of  this  act."  ^  The  disability 
of  coverture,  therefore,  remains  unaffected  by  that  act.  A  mar- 
ried woman  may  be  empowered  to  make  a  will  of  her  real  or 
personal  property,  by  an  express  stipulation  with  her  intended 
husband  previous  to  the  marriage  ^ ;  or  it  seems  that  she  dit 
bequeath  any  personal  property  which  was  originally  herv  or 
the  savings  out  of  her  personal  estate,  with  the  consent  of  her 
husband,  which  consent,  however,  may  be  revoked  <*.  So,if  tke 
husband  is  banished  by  act  of  parliament,  or  has  abjured  tk 
realm,  the  wife  may  make  a  testamentary  disposition  of  her  real 
or  personal  property^;  and  so,  it  seems,  if  he  be  under  sentence 
of  transportation  as  a  felon  '. 

The  jrecent  statute  provides  generally,  that  every  person  nuy 
devise  his  property,  except  in  the  two  cases  of  infants  and  noi- 
ried  women,  leaving  cases  of  other  personal  disabilities  as  tbty 
stood  at  common  law  ;  so  that  it  may  be  laid  down  as  a  geoeni 
rule,  that,  with  the  exception  of  infants,  married  women,  idiots 
persons  bom  blind,  deaf^  and  dumb,  lunatics,  and  perutf 
labouring  under  a  mental  incapacity,  who  have  not  suifideo: 
understanding  to  manage  their  own  affairs,  and  who  therefore, 
at  common  law,  were  incapable  of  disposing  of  their  propern 
by  will,  every  person  may  bequeath  or  dispose  o£  by  «il^' 
executed  in  the  manner  above  described,  all  real  and  per^Bil 
property  to  which  he  shall  be  entitled  either  in  law  or  in  eqoit; 
at  the  time  of  his  death,  and  which,  if  not  disposed  of  by  v>1^ 


•  7  W.  1V.&  1  Vic.  c.  26.  s.  7. 
»»  Ms-a 

*■  Rippon  V.  Dowding,  Amb.  665. 
Wright  V.  Cadogao,  2  £deo,  239. 
'  Herbert  v.  Herbert,  Free.  Ch. 


44. 


Peaoodi  r.  3f onk,  2  Vet.  m 
Countess  of  PortlaDd  c;  Pr^ 
gers,  2  Veru.  104. 

'  Esparte  Franka,  7  Blag:.  7^ 
1  H.  &  Soott,  1 1.    Seeflnir,M 
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would  devolve  upon  his  heir  at  law,  or  customary  heir,  or  upon 
his  executor  or  administrator,  &c.  ^ 

It  is  observable,  that  under  the  old  law,  freehold  or  copyhold 
estates  acquired  afler  the  date  of  the  will,  did  not  pass  thereby ; 
whereas  by  the  recent  act,  every  kind  of  property  which  the 
testator  may  be  entitled  to  at  the  time  of  his  deaths  even  that 
which  he  may  have  acquired  afler  the  execution  of  his  will, 
will  pasa,  if  the  intention  that  it  should  pass  be  sufficiently 
indicated  by  his  will. 


SECTION  III. 

SIGNING   AND   ATTESTATION. 


In  the  preceding  pages  we  have  shown  what  are  the  general  What  oon. 
requisites  of  a  will ;  it  is  now  proposed  to  consider  how  these  *^^  * 
requisites  must  be  effected.    The  statute  of  frauds  required  the  ngowg* 
will  to  be  signed  by  the  party  devising.     It  has  been  held  to 
be  a  sufficient  compliance  with  this  provision,  if  the  testator 
signed  his  name  at  the  beginning  of  the  will,  for  the  statute 
did  not  require  him  to  subscribe  it ;  as  where  he  wrote  the  will 
himself,  beginning  "  I,  Henry  Jones,"  &c.  * 

Where  a  will,  which  was  written  on  three  sides  of  one  sheet 
of  paper,  and  duly  attested  by  three  witnesses,  concluded  by 
stating  "  that  the  testator  had  signed  his  name  to  the  two  first 
sides  thereof,  and  his  hand  and  seal  to  the  last,"  and  it  appeared 
that  he  had  put  his  name  and  seal  to  the  last  only,  but  had 
omitted  to  sign  his  name  to  the  two  first  sides ;  held,  that  the 
will  was  well  executed ;  as,  whatever  might  have  been  the  tes- 
tator's former  intention,  it  was  abandoned  by  the  final  signature 
made  by  him  at  the  time  of  executing  the  will  ^, 

But  where  a  will  consisted  of  several  sheets,  and  the  testator 
signed  two  of  them,  and  intended  to  sign  the  rest,  but  was  pre- 
vented from  weakness ;  it  was  held,  that  the  will  was  incom- 
plete, for  the  testator  did  not  mean  the  signature  of  the  two  first 
as  the  signature  of  the  whole  ^.     If  the  testator  could  not  write, 

■  7  W.  IV.  &  1  Vic  c  26.  8.  3.         2  B.  &  B.  660. 

^  Lemayue  v.  Stanley,  3  hev,  1.  '  Right  d.  Cator  o.  Prioe,  Dotig. 

*  Winsor  v.  Pratt,  5  Moore,  484.     241. 
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his  mark  would  be  sufficient  *.  But  bb  seal,  without  his  signa- 
ture, would  not  suffice  \  though  the  contrary  was  held  in  some 
of  the  earlier  cases  <^. 

Though  the  signature  of  the  testator,  in  any  part  of  the  will, 
was  sufficient  to  satisfy  the  statute  of  Irands,  the  recent  act 
requires  the  will  to  be  signed  by  the  testator,  or  some  odm- 
person  in  his  presence,  or  by  his  direction,  at  the  /4mi  or  ad 
thereof^.  Under  this  statute,  the  signature  may  be  eidier  die 
name  of  the  testator  or  his  mark,  as  before ;  but  it  must  be  at 
the  end  of  the  wilL 

The  statute  of  frauds  required  the  wiO  to  be  attested  aad 
subscribed  in  the  presence  of  the  devisor ;  but  it  was  not  neces- 
sary that  the  testator  should  sign  in  the  presence  of  the  wit- 
nesses, it  was  sufficient  if  he  had  acknowledged  the  will  or  the 
signature  in  their  presence,  either  separately  or  all  together  * ; 
nor  was  it  necessary  that  the  witnesses  should  know  that  the  in- 
strument  was  a  will ' ;  though  the  witnesses  were  required  to 
sign  the  will  in  the  presence  of  the  testator^  yet  it  was  notneces^ 
sary  that  the  testator  should  see  them  sign,  it  was  sufficient  to 
shew  that  he  was  so  situated  that  he  might  have  seen  them  do 
so ;  as  where  he  was  in  one  room  and  the  witnesses  attested  the 
will  in  another  room,  in  which  he  might  see  them  through 
a  broken  window ;  it  was  held  sufficient  ff.  So,  where  the 
testator  was  in  bed  and  might  hare  seen  through  an  opeo 
door  into  the  next  room  K  So,  where  the  testatrix  sat  in 
her  carriage,  from  which  she  might  see  the  witnesses  through 
a  window  in  an  attorney's  office  K  But,  where  the  attesting 
witnesses  retired  from  the  room  where  the  testator  had 
signed,  and   subscribed  their   names   in  an  adjoining   room, 


*  Lemayne  o.  Stanley,  rapro. 

^  Smith  9.  Evans,  1  Wihk  313. 
Oregaon  o.  Atkinson,  2  Ves.  sen. 
458.  See  17  Vea.  459.  1  Sugd. 
Powers,  26d. 

*  Lea  o.  Sibb,  1  Show.  09. 
Wameford  v.  Wameford,  2  Stra. 
764. 

*  7  W.  IV.  &  1  Vic.  c  26. 8.  9. 

*  Onyson  v,  Atkinson,  2  Ves. 
sen.  454.    Westbroke  v.  Kennedy, 


I  Ves.  &  K  362.  Johnson  e.  Jolui- 
aon,  1  C.  &  M.  140. 

'  Peate  i>-  Ougley,  Comyni,  W» 
White  o.  the  Trustees  of  the  British 
Museum,  6  Bing.  310. 

<  Shiras  V.  Ghttsoock,  1  Sslk.668. 

^  Davy  V.  Smith,  3  Salk.  395. 
Todd  0.  the  Earl  of  Winehehes,  M. 
&M.  12. 

*  Casson  v.  Dale,  I  Bro.  Ch.  C 
99. 
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and  the  jury  found  that,  from  one  part  of  the  testator's 
room,  a  person^  by  inclining  himself  forwards  with  his  head  out 
at  the  door,  might  have  seen  the  witnesses,  but  that  the  testa- 
tor was  not  in  such  a  situation  in  the  room  that  he  might,  by  so 
inclining,  have  seen  them  ;  held,  that  the  will  was  not  duly  at- 
tested K 

An  attestation  by  a  mark  was  sufficient^.  The  will  need  not 
have  been  subscribed  by  all  the  witnesses  at  the  same  time,  nor 
in  each  other's  presence.  If,  however,  they  attested  at  several 
times,  one  witness  would  not  be  sufficient  to  prove  the  execution^ 
Where  the  devisor  published  his  will  in  the  presence  of  two  wit- 
nesses, who  subscribed  it  in  his  presence,  and  some  time  afVer 
sent  for  a  third  witness,  and  published  it  in  his  presence ;  it 
was  held  sufficient  ^.  It  was  not  necessary  that  the  attestation 
should  be  stated  on  the  face  of  the  will ;  where  all  the  wit- 
nesses were  dead,  and  the  attestation  stated  that  the  wiU  had 
been  signed  by  the  testator,  in  the  presence  of  the  witnesses, 
without  saying  that  they  had  subscribed  the  will  in  his  pre- 
sence ;  it  was  held,  that  the  jury  might  presume  that  fact  *. 

If  the  will  was  written  at  one  time  on  separate  pieces  of  paper, 
and  signed  by  the  testator,  and  all  were  produced  at  the  time  of 
the  execution,  it  was  sufficient  if  the  last  sheet  was  attested  by 
the  witnesses  ^  But  subscribing  the  last  sheet  was  not  sufficient, 
unless  the  witnesses  saw  the  other  sheets  >. 

The  only  alteration  made  by  the  recent  act  in  respect  of  at-  Signing 
testation  is,  that  the  witnesses  to  the  will  must  both  be  present  ^on  tmder 
at  the  same  time  when  the  signature  is  made  or  acknowledged  the  new 
by  the  testator  \  whereas  previously,  as  we  have  seen,  an  ac- 
knowledgment to  the  different  witnesses  at  several  times  was 
deemed  sufficient.    The  provision  respecting  the  subscription 


*  Doe  d.  Wright  «.  Manifold,  1 
M.  &  S.  294.  '*  I  should  have 
great  doubta  on  this  case,"  said 
Lord  Elienboroughy  ^'  if  the  jury 
had  not  negatived  the  testator's 
being  in  a  situation  that  he  might 
have  seen  the  attestation ;  for  in 
fayour  of  attestation  it  is  presumed, 
that  if  the  testator  might  see,  he  did 
ace."    id. 


^  Harrison  v.  Harrison,  8  Ves. 
186. 

'  Cook  f).  Parson,  Prec.  in  Chan. 
185. 

^  Jones  V.  Lake,  2  Atk.  17&  n.  - 

*  Croft  V.  Pawlett,  2  Stra.  1109. 
Price  p.  Smith,  Willes,  t. 

'  Bond  0.  Seawell,  3  Burr.  I773. 

■  Lea  r.  Libb,  3  Mod.  262. 

»  Sec9. 
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of  the  witnesses  is  the  same  as  in  the  statute  of  frauds :  the 
words  are,  *'  such  witnesses  shall  attest  and  shall  subscribe  the 
will  in  the  presence  of  the  testator,  but  no  form  of  atteststioD 
shall  be  necessary."  It  is  apprehended,  therefore,  that  the 
foregoing  decisions  respecting  attestation  will,  with  the  ex- 
ception above  stated,  equally  apply  to  wills  under  the  new  set, 
and  that  the  constructive  presence  of  the  testator  when  the 
witnesses  are  signing,  will  be  sufficient.  It  may  however  admit 
of  some  doubt,  whether,  as  the  statute  requires  that  both  the 
witnesses  should  be  present  at  the  same  time  when  the  teststor 
signs,  and  that  they  should  sign  in  his  presence,  the  legit- 
lalure  did  not  intend  that  the  witnesses  should  sign  in  the  pre- 
sence of  each  other ;  yet  as  the  words  used  are  the  laioe  ii 
those  in  the  statute  of  frauds,  it  is  apprehended  that  the  courts 
will  adopt  the  old  construction,  namely,  that  the  witnesses  need 
not  sign  at  the  same  time,  or  in  the  presence  of  each  other. 


SECTION  IV. 

WITNESSES. 


Who  were    The  statute  of  frauds  required  a  will  to  be  attested  by  three  or 

competent  •»         •  t 

witnesases     four  credible  witnesses.     It  seems  to  have  been  held  in  general 

under  the      ^^^^  ^^  incompetent  witness  was  not  a  credible  witness  ■.  Incom- 
itatute  01  -* 

firauda.  petency  proceeds  from  a  defect  in  understanding,  want  of  reli- 

gious belief,  a  conviction  of  an  infamous  crime,  or  interest ; 
idiots,  insane  persons,  and  lunatics  are  incompetent,  and  there- 
fore not  credible  viiinesses ;  so  are  children  who  are  incapahle 
of  distinguishing  between  good  and  evil.  The  competeocjof 
children  depends  not  upon  their  age,  but  upon  the  sense  and  ao- 
derstanding  which  they  manifest  on  examination  by  the  courts 
Atheists,  and  persons  who  profess  no  religion  that  can  hiod 
their  consciences  to  truth,  or  who  do  not  believe  in  a  futtire 
state  of  rewards  and  punishments,  are  incompetent  witnesses  ^ 


*  2  Stark.  £v.  921.     Pendock  «.      1  East,  P.  C.  44S. 
Mackinder,  2  Wiis.  18.  "  Gilbert  £v.  129.    B.  N.  P.  0S- 

«►  1  PhiL  Ev.  19.    B.  N.  P.  293.      1  Phil.  Ev.  21. 
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It  is  not  enough  that  a  witness  heiieves  himself  bound  to  speak 
the  truth  from  regard  to  character,  the  common  interest  of  so* 
ciety,  or  fear  of  temporal  punishment,  unless  he  believes  there 
is  a  God  who  will  reward  or  punish  him  ^ 

Persons  convicted  of  an  infamous  crime,  as  treason,  felony,  Inoompe- 
or  of  any  species  ot  the  crimen  Jam,  as  torgery,  perjury,  sub-  infamy, 
ornation  of  perjury,  or  the  like,  are  incompetent  witnesses  ^. 
So  are  persons  convicted  of  barratry  ^  of  bribing  or  conspiring 
to  bribe  a  witness  to  absent  himself^,  of  any  crime  declared 
infamous  by  statute,  as  winning  by  fraud  at  certain  games  con- 
trary to  the  9  Ann.  c.  14.  s.  5.  *  But  a  conviction  for  keep- 
ing a  gambling-house  ^  or  for  conspiring  to  raise  the  funds  by 
false  rumours  ^,  does  not  render  the  party  an  incompetent  wit- 
ness. A  person  objecting  to  the  testimony  of  a  witness  on  the 
ground  of  his  having  been  convicted  of  an  infamous  offence, 
must  produce  the  record  of  a  conviction  and  judgment,  or  a 
copy  thereof^;  an  admission  by  the  witness  himself  that  he 
was  imprisoned  under  such  judgment,  or  that  he  had  been  guilty 
of  perjury  on  another  occasion,  will  not  affect  his  competency, 
though  it  may  injure  his  credit  '\  A  conviction,  unless  followed 
up  by  a  judgment,  will  not  disqualify  ^. 

The  competency  of  a  witness  who  has  been  rendered  incom-  Compe- 
petent  by  being  convicted  of  a  crime  is  restored  by  pardon  \  i^fiSnoiu" 

unless  where  incompetency  is  made  part  of  the  punishment  by  witnew  re- 

stored. 


*  Ruscon's  Case,  Leach,  C.  C. 
455.  1  Pha.  Ev.  24.  "  The  pro- 
per mode  of  examining  a  witness  for 
the  purpose  of  trying  his  competency 
in  religious  principle,  is  not  to  ques- 
tion him  as  to  his  particular  opinions, 
but  whether  he  believes  in  Ood,  the 
obligation  of  an  oath,  and  a  future 
state  (d  rewards  and  punishments.*' 
Fer  Buttery  J.,  R.  v,  Taylor,  Peake, 
U.  AH  persons  ought  to  be  sworn 
sooording  to  the  ceremonies  of  their 
religion,  or  in  that  form  which  they 
deem  most  binding  on  their  con- 
sciences. Omichund  v.  Barker, 
M^illes,  549.  Edmonds  v.  Rowe,  R. 
&  31. 77.  Atcheson  v.  Everitt,  Cowp. 


390. 

"  Com.  Dig.  Testim.  (A.  3.  4.) 
Co.  Litt.  66.    B.  N.  P.  291. 

•  B.  N.  P.  292.  R.  V.  Ford,  2 
Salk.  690. 

^  CIancey*s  Case,  Fort.  209. 
BusheU  V.  Barrett,  R.  &  M.  434. 

*  Co.  Litt.  6.  b, 

'  Id.  R.  V.  Orant,  R.  &  M. 
270. 

'  Crowther  v.  Hqpwood,  3  Stark. 
21. 

"  R.  V.  Castle,  8  East,  79. 

1  Id,  R.  V.  Steele,  11  East,  309. 
Rands  0.  Thomas,  5  M.  &  S.  246. 

^  Lee  V.  Gausell,  Cowp.  3. 

1  Com.  Dig.  Testim.  (A.  3.  4.) 
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statute ;  as  in  case  of  a  conviction  for  perjury,  or 
of  perjury,  under  the  5  Eliz.  c.  9  *.  So,  with  the  exception  oi 
perjury  and  subornation  of  peijury,  and  capital  offences,  the 
competency  of  a  party  will  be  restored  by  having  endured  the 
punishment  adjudged  for  the  offence  \ 

It  is  a  general  rule  in  the  law  of  evidence,  that  a  party  wko  is 
directly  interested  in  a  litigated  matter  is  an  incompetent  vit- 
ness  therein.  In  accordance  with  this  rule,  a  devisee  or  legatee 
under  a  will  was  held  incomptent  <^ ;  although  a  mere  executor 
or  trustee  who  took  no  beneficial  interest  under  the  will  was 
deemed  competent  <*. 

Doubts  having  prevailed  whether  the  term  "credible" 
lated  to  the  time  of  attestation  or  to  the  time  of  proof*,  it 
enacted  by  25  Geo.  II.  c.  6.  s.  1,  "that  if  any  person  AmR 
attest  the  execution  of  any  will  or  codicil,  to  whom  any  beae- 
ficial  devise,  legacy,  estate,  interest,  gift,  or  appointment,  of  or 
affecting  any  real  or  personal  estate,  other  than  charges  on 
lands,  &c.,  for  payment  of  any  debt  or  debts,  shall  be  thereby 
given  or  made,  such  devise,  Sec,  shall,  so  far  only  as  concerns 
such  person  attesting  the  execution  of  such  will  or  codicil,  or 
any  person  claiming  under  him,  be  void;  and  such  person 
shall  be  admitted  as  a  witness  to  the  execution  of  such  wiQ  or 
codicil."  And  by  s.  2.  "  in  case,  by  any  will  or  codicfl,  any 
lands,  &c.  shall  be  charged  with  debts;  and  any  creditor, 
whose  debt  is  so  charged,  shall  attest  the  execution  of  such 
will  or  codicil,  every  such  creditor^  notwithstanding  such  charge, 
shall  be  admitted  as  a  witness  to  the  execution  of  such  will  or 
codicil."  By  sec  3,  *'  a  witness  whose  legacy  has  been  paid  or 
accepted  and  released,  or  who  shall  have  refused  to  accept  sndi 
legacy  on  tender  made,  shall  be  admitted  as  a  witness.'* 

By  sec.  5,  **  a  legatee  dying  in  the  lifetime  of  the  testator,  or 


*  B.  N.  P.  292.  See  7  &  8  Geo. 
IV.  c.  2a.  8. 13. 

i>  9  Geo.  IV.  c.  82.  88.  3  &  4 

"  Holdfast  d.  Anstey  o.  Dowsing, 
2  Stra.  J  253.  Hilyard  o.  Jennings, 
Carth.  514 

*  Bettison  c.  Bromley,  12  East, 


250.  Phipps  9.  Pitcher,  €  Tsnat. 
220.  Goes  V.  Tiaoey,  I  P.  Wast. 
290. 

*  Holdfast  d.  Anstej  tw  Downsg. 
tuprtu  Wyndham  «.  Cbetvynd,  1 
Burr.  417- 
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before  he  shall  have  received  or  released,  or  refused  to  receive 
his  legacy,  shall  be  a  competent  witness."  By  sec.  6,  "  the 
credit  of  every  such  witness  shall  be  subject  to  the  considera- 
tion of  the  court  and  jury  as  in  all  other  cases." 

It  has  been  held  under  this  statute,  that  where  an  estate  in  fee, 
on  the  determination  of  a  life  estate,  was  devised  to  the  wife  of 
one  of  the  attesting  witnesses  to  the  will,  and  tbe  testator  and 
devisee  died  before  the  life  estate  was  determined,  the  husband 
of  the  devisee  was  not  a  good  attesting  witness  to  the  will*,  and 
that  a  devise  to  one  attesting  witness  was  void,  though  there 
were  three  other  witnesses  ^, 

It  has  been  recently  decided  that  the  above  statute  does 
not  extend  to  wills  of  personal  property,  and  therefore 
that  a  legacy  to  a  person  who  was  an  attesting  witness  to  such 
will  was  not  void  ^  ;  and  where  a  witness  took  a  pecuniary  in- 
terest under  a  will ;  it  was  held,  that  he  was  a  competent  wit- 
ness to  prove  the  sanity  of  the  testator  in  a  suit  in  which  the 
effect  of  the  verdict  would  be  to  establish  the  will  as  to  the  real 
property  only  **. 

The  preceding  remarks  relate  to  the  competency  of  witnesses  Witnesaet 

to  wills  under  the  statute  of  frauds  ;  it  is  observable  that  the  V^?'  ^L 

•  lVio.c.86. 

recent  statute  has  introduced  some  important  alterations  in  that 
respect  In  the  first  place,  it  does  not  require  a  will  to  be  at- 
tested by  **  credible  witnesses  ";  it  is  sufficient  if  it  be  attested 
by  two  witnesses*,  whether  they  be  competent  or  not  to  give 
evidence  in  a  court  of  justice.  An  idiot,  a  lunatic,  or  a  felon 
will  be  a  good  witness  to  a  will  under  the  new  act,  though  an 
incompetent  witness  to  prove  the  execution  of  it  ^  A  legatee, 
or  the  husband  or  wife  of  a  legatee,  is  a  good  witness  to  prove 
tbe  execution  of  a  will ;  but  then,  whether  the  property  be  real 
or  personal,  the  legacy  to  the  witness,  or  his  or  her  wife  or  hus- 


*  Hatfield  v.  Thorpe,  5  B.  &  A.  Vei.  508,  where  the  oontrarj  was 
589.  held. 

^  Doev.  MiUa,  1  M.  &  Rob.  28&  ^  Doe  d.  Wood  r.  Teague,  5  B. 

*  Emanuel  v.  Constable,  3  Rusa.  &  C  S35. 
436.     Foater  v.  Banbury,  3  Sim.  *  See  sec.  9. 
40.    Brett  v.  Brett,  3  Addams,  2ia  '  See  tec.  14. 
But  Me  Lees  «.  SommeragiU,  17 
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band,  is  void  ^  So,  a  creditor  is  a  good  witness  though  the  will 
contain  directions  to  pay  debts ;  and  the  debt  remains  valid 
notwithstanding  his  being  admitted  as  a  witness  **;  so  is  an 
executor  ^. 

The  distinction  between  the  old  and  the  new  law  is  tbisi  die 
former  required  credible  witnesses ;  credibility  is  immaterial 
under  the  recent  act.  Under  the  former  the  l^atee,  ander  i 
will  of  personal  estate,  did  not  lose  his  legacy  by  becomiDg  i 
witness  to  the  will  ^ ;  under  the  latter,  the  legacy  in  such  caie 
is  void  ®  ;  under  the  former,  a  bequest  to  the  wife  or  husband  of 
the  witness  rendered  the  will  void';  under  the  latter  tbe will 
remains  good,  but  the  legacy  is  void  t. 
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Modes  of  1. — Revocation  under  the  statute  of  frauds].  The  29  Car.  II. 
^°^°real  ^'  ^'  *•  ^*  c»*c^*»  ^^*'  "  "®  devise  in  writing,  of  lands,  tenemeots, 
property.  or  hereditaments,  nor  any  clause  thereof,  shall  be  revocable, 
otherwise  than  by  some  other  will  or  codicil  in  writing,  or  otber 
writing  declaring  the  same ;  or  by  burning,  cancelling,  tearing,  or 
obliterating  the  same,  by  the  testator  himself  or  in  his  presence, 
and  by  his  directions  and  consent ;  but  all  devises  and  bequests 
of  lands  and  tenements  shall  remain  and  continue  in  force,  osti] 
the  same  be  burnt,  cancelled,  torn,  or  obliterated  by  the  testator. 
or  by  his  directions,  in  manner  aforesaid ;  or  unless  the  same  he 
altered  by  some  other  will  or  codicil  in  writing,  or  other  writiiig 
of  the  devisor,  signed  in  the  presence  of  three  or  four  witnesMi. 
declaring  the  same." 


•  Sec  16. 

t'  Sec.  16.    26  Geo.  II.  c.  &  s.  3. 
ante^  1620. 
<"  Sec.  17.    See  a»«0, 1620.  n.  d, 

*  Emanuel    v.    Constable,    antCy 


1621.     Foster  r.  Baahiry,  Id. 
*  Sec  16. 
'  HatBeld  v,  Thorpe,  6  B.  &  A. 

689,  antey  1621. 
'  Sec  16. 
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Under  this  section  a  will  relating  to  real  property  might  he  re- 
voked by  another  will  or  coilicil,  or  hy  other  writing  declaring 
the  same,  by  burning,  cancelling,  &c.  It  has  been  determined 
that  a  second  will  did  not  operate  as  a  revocation  of  a  former 
will,  unless  it  was  executed  with  all  the  formalities  required  by 
sec  5%  even  though  it  contained  a  clause  of  express  revocation; 
as  where  the  second  will  was  attested  by  three  witnesses,  but 
they  did  not  sign  their  names  in  the  presence  of  the  testator^. 

The  mere  fact  of  making  a  second  will  did  not  revoke  a 
former  one.  Where  the  jury  found  that  the  testator  had  made  a 
second  will  containing  a  different  disposition  from  a  former  one, 
but  the  particulars  of  that  difference  were  unknown  and  the  se- 
cond will  was  not  produced ;  it  was  held  to  be  no  revocation  of 
the  first*.  So,  if  a  subsequent  will,  though  expressly  revoking 
a  former  one,  was  itself  destroyed,  the  former,  if  subsisting, 
was  revived  <*. 

To  effect  a  revocation  by  some  other  writing,  the  testator  Revocation 
must  have  signed  the  writing  in  the  presence  of  the  witnesses,  ^^^^^^^ 
but  it  was  not  necessary  that  the  witnesses  should  sign  it  in  his  ing* 
presence,  as  in  case  of  a  will ;  nor  did  the  statute  require  that 
they  shoidd  sign  it  at  all^ 

In  order  that  a  burning,  cancelling,  tearing,  or  obliteration  might  Revocation 
operate  as  a  revocation  of  a  will,  the  act  of  burning,  &c.,  must  c^oeUi^' 
have  been  done  with  an  intention  to  revoke;  it  was  not  however  &c. 
necessary  that  the  will  should  be  totally  destroyed,  burnt,  or 
torn  to  pieces.   Where  the  testator  tUghtly  tore  the  will,  rumpled 
it  together,  and  threw  it  on  the  firl,  with  an  intention  to  bum  it, 
and  having  been  a  little  nnged^  it  fell  off  and  was  preserved  by 
a  bystander  without  the  knowledge  of  the  testator ;  it  was  held 
to  amount  to  a  revocation,  for  there  was  both  a  burning  and  a 
tearing'. 

But  to  effect  a  revocation  by  any  of  the  acts  above  stated, 
the  will  itself  must  have  presented  some  outward  and  visible 


'  Antey  1612.  ^  Id,     Glazier  v.  Olazier,  4  Burr. 

*  Onyons  v.  Tyrer,   1  P.  Wms.  2612. 

343^    Ecdeston  v.  Peake,  1  Show.  *  Townsend  v.  Pearoe,  6  Vin.  Ab. 

89.  tit.  Devise. 

*  Ooodright  d.  Rolfe  v.  Harwood,  '  Bibb  v.  Thomas,  2  Bl.  1043. 
Cowp.  89.    2  BL  937. 
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token  of  such  act  having  been  done  to  it ;  and  the  inference, 
from  what  fell  from  the  court  in  a  recent  case%  is,  that  tearing 
or  burning  part  of  the  paper  on  which  the  will  was  written  was 
not  of  itself  sufficient,  unless  some  injury  was  done  to  a  material 
part  of  the  writing,  whereby  the  entirety  of  the  will  was  destroyed 
and  it  no  longer  existed  in  the  way  in  which  it  was  originallj 
framed  by  the  testator. 

Where  the  testator  threw  his  will  (inclosed  in  an  envdope) 
into  the  fire,  with  an  intention  to  burn  it,  and  before  it  re- 
ceived any  injury  (the  envelope  being  merely  singed)  it  was 
rescued  by  the  devisee,  who  led  the  testator  to  believe  tiat 
it  had  been  destroyed;   it  was  held  not  to  operate  as  a  re- 
vocation; for  there  was  no  visible  act  done  to  the  will,  jnd 
an  intention  to  revoke  was  not  sufficient  to  satisfy  the  sfatsae, 
unless  demonstrated  by  some  external  symbol  of  revocttioa^ 
Where  there  were  duplicates  of  a  will,  one  in  the  custody  oC  the 
testator  and  the  other  not,  and  the  testator  cancelled  that  wbkh 
was  in  his  custody  animo  revocandi^  it  was  held  to  be  an  efiectoal 
cancelling  of  both  and  to  operate  as  a  revocation^. 
Intention.         Where  the  question  of  revocation  turns  upon  the  tntaihim 
of  the  testator,  it  is  a  question  of  fact  for  the  jury ;  but  whe- 
ther the  act  done  amounts  to  a  revocation,  is  a  question  of  law. 
Where  a  testator  having  quarrelled  with  one  of  the  devisee 
named  in  his  will,  began  to  tear  it  in  a  fit  of  passion,  with  the 
intention  of  destroying  it,  and  having  torn  it  into  four  pieces,  he 
was  prevented  from  proceeding  further,  partly  through  the  ef- 
forts of  a  bystander,  and  partly  by  the  entreaties  of  the  devisee; 
he  afterwards  became  calm,   and  having  put  by  the  sevenl 
pieces,  expressed  his  satisfaction  that  no  material  part  fji  the 
writing  had  been  injured,  and  that  it  was  no  worse ;  held,  tfas: 
it  was  properly  lefl  to  the  jury  to  say  whether  he  had  cocd- 
pletely  finished  all  that  he  intended  to  do  for  the  purpose  of 
destroying  the  will ;  and  the  jury  having  found  that  he  had  not, 
the  court  refused  to  disturb  the  verdict^. 

But  where  a  testator  after  the  execution  of  his  will  made  ia- 

*  Doe  d.  Read  v.  Harris,  1  Nev.  02. 

&P.405.    1  W.  W.  &  Dav.  106.  ^  Doed.Peiiui«.  Pericci,3&A 

"  Id.  A.  489.     Fitner  r.  FHiicr,  tibti  Z 

'  Btirtenshaw  o.  Gilbert,  Cowp.  WUs.  60a 
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terlineatioDS  and  obliterations^  and  afterwards  made  a  fair  copy 
which  was  not  signed  or  attested,  and  both  the  interHned  will 
and  a  copy  were  found  locked  up  in  a  drawer  at  his  residence. 
The  court,  upon  a  special  case  reserved,  held  that  it  was  not  a 
revocation  *.  No  violence  will  operate  as  a  revocation  where 
the  party  was  of  unsound  mind  at  the  time  of  the  act  \ 

The  declarations  of  the  testator  which  are  contemporary 
with  the  act,  are  admissible  to  show  his  intention  and  the  legal 
quality  of  the  act*'. 

2. — ImpUed  revocation,']   Independently  of  the  various  modes  Under 
pointed  out  by  the  statute  of  frauds  whereby  a  will  might  be  re-  ^[Jj^^ 
voked,  it  was  clearly  established  that  a  revocation  might  be  im-  a  revoca- 
plied  from  a  total  change  in  the  circumstances  of  the  testator's  implied, 
family  after  the  execution  of  the  will,  or  from  a  subsequent  disposi- 
tion or  new  modelling  of  his  estate  inconsistent  with  the  provisions 
of  the  will.  Thus  it  had  been  held  that  the  subsequent  marriage 
of  the  testator  and  the  birth  of  a  child  would  operate  as  a  revoca- 
tion of  a  previous  will,  if  all  the  testator's  property  had  been  dis- 
posed of  by  the  will,  and  the  wife  and  children  were  wholly  un- 
provided for<^.    This  doctrine  was  considered  by  a  very  eminent 
judge  to  be  founded  on  a  presumption  of  an  intention  on  the  part 
of  the  testator  to  revoke  his  will  under  the  circumstances*. 
But  hord  Kenyon  subsequently'  intimated  an  opinion  that  it 
was  founded  on  a  tacit  condition  annexed  to  the  will  at  the 
time  it  was  made^  that  it  should  not  take  effect  if  there  should 
be  a  total  change  in  the  situation  of  his  family.    Whether  parol 
evidence  of  the  testator's  declarations  was  admissible  to  rebut  the 


■  Winsor  v. 
660. 


Pratt,   2  B.  &  B. 


^  Scraby   v.   Fordham,    1    PhiL 

Adiii.74. 

*  Bortenihav  v,  Gilbert,  Cowp. 
5a    2  Stark.  Ev.  936. 

^  Doe  d.  Lancashire  r.  Lan- 
caahiie,  6  T.  R.  58.  Christopher 
cy.  Christopher,  4  Burr.  2182. 
Kenebd  o.  Scrafum,  2  East, 
630.     Brady  r.  CuUtt,  Dong.  90. 

vol.  II. 


The  marrioffe  and  tubsequent  birth 
of  a  child  must  have  both  ooncuried, 
the  birth  of  a  poethumout  child  alone, 
though  the  testator  died  childless, 
was  not  saffident.  Doe  r.  Barford, 
4  M.  &  S.  10. 

*  Per  hard  MansfieU,C,J,yI)oag. 
SO. 

'  In  Doe  d.  Lancsihire  v.  Lan- 
cashire, tuffra, 
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presumption  of  such  implied  revocation,  a  difference  of  opinion 
prevailed  *. 
Acts  which  It  was  an  established  rule  of  law,  that  to  pass  an  estate  by  de- 
TtJiu'aitilL.  "^^9  the  testator  must  have  been  seised  of  it  at  the  dale  of  his 
will,  and  have  continued  so  seised  down  to  the  time  of  hit 
death ;  therefore,  whenever  the  testator  did  any  act  wfaerebr 
his  whole  interest  in  the  lands  devised  was  conveyed^  even  fix- 
one  moment,  it  operated  as  a  revocation  of  a  previoos  wiD, 
even  though  he  took  the  same  estate  back  again  \  Thus  h 
has  been  held,  that  suffering  a  recovery  ^,  levying  a  fine  *,  exe- 
cuting a  conveyance  of  the  whole  estate  to  another,  was  a  in- 
vocation of  a  previous  will  ^ 

Even  dealing  with  the  estate  with  an  intention  to  makf  s 
different  disposition  of  it,  has  been  held  to  be  a  revoaftai^ 
though  the  seisin  of  the  testator  remained  uninterrupted  fioa 
the  date  of  the  will  down  to  his  death.     Thus  a  ccmtiael  fta 
the  sale  of  the  lands  devised,  was  held  a  revocatioii,  thoi^ 
the  contract  was  bad,  and  rescinded  after  the  testator's  deadi '. 
So  an  attempt  to  aj^int,  where  the  testator  had  no  po«ci<> 
Even  an  imperfect  conveyance  as  a  bargain  and  sale,  wiAmt 
enrolment,  has  been  held  to  be  a  revocation,  because  it  iaBponcd 
an  intention  to  revoke  K    But  where  the  testator  sunendered 
copyhold  lands  to  the  use  of  his  will,  and  afterwards  sarren- 
dered  the  same  lands  to  the  use  of  his  marriage  settlcmeBt ; 
held,  that  the  latter  surrender  was  not  revoked  by  the 
but  the  devisee  took  the  copyhold  lands  subject  to  the 
created  by  the  settlement^.     So  where  a  man  naade  his 


*  In  the   affirmative,    Lugg    v.  daff,  2  N.  R.  491.     Dm  4  JXisec 

haggy  1  Lord  Raym.  441.    Brady  v.  Diliiot,  fiL  401. 

Ok    Cabin,    mpra.      Goodtitle    v.  *  1  Saund.  278.  a. 

Otway,  2  H.  Bl.  582.   In  thenega-  '  Beimett ».  Ttakerrilk^  19  Va. 

tiT«,   Gibbons    v.    Cannt,    4   Ves.  178-    Bat  a  deed  ofatatnad  bjr 

848.    Kennebd  o.  SenAon,  5  Ves.  ia  no  revocation.    Haves  »  H 

ee4.  3  &  &  C.  168. 

^  Roe  V.  OriAth,  4  Borr.  1980.  *  Shoiv«  sw  Fink,  a  T.  S. 

1  Saond.  278.  ^  9  Saimd.  278.  a. 

Parker   o.  Briscoe,    2  Moore,  *  Vaiveer  a.  MFenf  ,  S  Bl  A  ^ 


24.     1  Sannd.  278.  482L 

'  id.   Doe  d.  lAuhington  v,  Lan- 
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and  afterwards  devised  the  estate  fbr  a  tetm  of  years ;  it  was 
held  to  he  a  revocation  for  the  term  only,  and  the  devisee  took 
the  estate  sulgect  to  the  lease  ^ 

The  statute  of  frauds  contain^  no  express  provision  for  Repablica- 
tlte  repuhlieatlon  of  wills  \  bnt  it  was  held,  on  the  construction 
of  that  statute,  that  the  safne  cerenionies  were  requisite  to  the 
republication  as  to  the  revocation  of  wills  of  freehold  estates  \ 
It  has  been  held,  that  a  codicil,  attested  by  three  witnesses,  **  to 
be  taken  as  part  of  his  will,"  operated  as  a  republication,  with- 
out atiy  intention  to  republish  being  expressed,  and  that  lands 
contracted  for  before  the  date  of  the  will,  and  conveyed  be- 
tween it  and  the  codicil,  thereby  passed  ^.  Wills  of  personal 
or  copyhold  property  might  heretofore  be  revoked  or  repub- 
lished by  parol  declarations  '. 

Sr--Re9otati&n  under  7  W.  IV.  ^iVki.e.  %%.']  The  preceding  How  a  wiU 
remarks  apply  only  to  the  revocation  of  wills  made  previous  ^^^^ 
to  1838«  But  the  new  act  has  introduced  very  material  anderthe 
alterations  in  that  respect,  which  it  is  now  proposed  to  no- 
tice. Under  this  act  a  will  made  by  a  man  or  woman  (unless 
tnade  in  exercise  of  a  power  of  appointment)  will  be  revoked 
by  his  or  her  marriage*.  So  a  will  may  be  revoked  by  another 
wiB  or  codicil  duly  executed,  or  by  some  other  writing  de- 
claring an  intention  to  revoke  the  same,  and  executed  as  a 
proper  will;  or  by  burning,  tearing,  or  otherwise  destroying 
the  will  of  the  testator,  or  by  some  persons  in  his  presence  and 
by  his  direction,  with  the  intention  of  revoking  the  same';  or 
it  may  be  partially  revoked  by  attested  cancellations,  oblitera- 
tions, or  alterations  s.  With  regard  to  a  revocation  by  mar- 
riage, it  is  observable  that  the  will  of  a  woman  was  always  re- 
voked by  her  marriage,  so  that  in  this  respect  there  n  no 
alteration^.     But  previous  to  this  act,  marriage,  unless  at- 


*  2  Saund.  7a  b.  Miller  o.  Brown,  2  Hagg.  209. 

»  See  I  Sannd.  297-  d  *  7  W.  IV.  &  1  Vict  c.  26.  s. 

*  Goodtitle  v,  Meredith,  2  M.  &  18. 

S.  5.  Rowley  «.  Eyton,  2  Mer.  '  Sec.  20. 
128.  Gibeon  v,  Rogen^  Amb.  97-  '  Sec.  21. 
Pigott  V.  Walker,  7  Ves.  98.  **  Per  Lord  Kenycny  C.  J.,  in  Doe 

'  Long  V.   Aldred,  3  Add.  48.  t.  Staples,  2  T.  R.  695. 
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tended  with  the  birth  of  a  cfaOd,  had  no  efiect  mi  the  wiQ  of  a 
man*. 
Distinction  The  old  law  as  to  the  operation  of  a  will  which  revokes  a 
the  (Sdand  P^^^'  <^^>  <^'  ^^^  appear  to  be  altered.  A  second  will,  though 
the  new  expressly  revoking  all  former  wills,  will  not  operate  as  a  revo- 
retpect  of  cation  unless  it  be  duly  executed  in  the  manner  prescribed  by 
revocation.  ^^  ^^.  ^^^  j^y  Qther  writing  declaring  an  intention  to  re- 
voke a  will,  must  be  executed  in  the  same  manner  as  a  proper 
will.  This  latter  provision  obviates  a  doubt  created  by  the 
ambiguous  phraseology  of  the  sixth  section  of  the  statute  of 
frauds,  under  which  it  was  considered  that  such  writing  need 
not  be  executed  with  all  the  solemnities  of  a  will  \  It  is  ob- 
servable that  the  recent  i^ct  has  omitted  two  modes  of  r^ 
vocation  which  were  authorized  by  the  statute  of  frauds; 
namely,  by  cancelling  or  obUterating.  The  words  are  "no 
will  shall  be  revoked  otherwise  than  by  burning,  tearing,  or 
otherwise  destroying  the  same  by  the  testator,"  &&^  And  h 
provides,  that  no  obh'teration,  interlineation,  or  other  alter- 
ation made  in  a  will  afler  it  is  executed,  shall  have  any  eCfect, 
unless  the  will  is  re->executed,  or  unless  the  words  or  effect  of 
the  will  before  such  obliteration  shall  not  be  apparent^.  The 
only  difference  effected  by  this  provision  is,  that  the  cancePing 
or  obliteration  must  be  signed  and  attested  with  all  the  soleniD- 
ities  of  a  will,  whereas  the  statute  of  frauds  did  not  requiie 
signing  or  attestation.  Though  the  word  destroying  was  not  in 
the  statute  of  frauds,  it  is  apprehended  that  the  dedsiooi  no- 
der  that  statute  as  to  revocation  by  burning,  &c«*,  will  apply 
to  the  recent  act ;  and  that  the  words,  **  otherwise  destroymg* 
imply  modes  of  destruction  ejusdem  generis,  as  by  cutting,  lad 
not  that  the  will  should  be  totally  destroyed. 

Under  this  statute  a  revocation  cannot  be  implied,  as  for- 
merly', from  subsequent  alterations  in  the  testator's  drcniD- 
stancess,  or  from  any  subsequent  dealing  with  his  pn^)eity, 
except  so  far  as  the  actual  beneficial  interest  may  be  gone  at  bb 


*  See  anUy  1625.  n.  d  *  See  anUy  1523. 
^  See  ante,  1523.  '  See  ante^  1686. 

*  Sec.  80.  ■  Sec.  19.HaRii^openloi 

*  Sec.  21.  express  revocatioo. 
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death  • ;  and  no  wiD  or  codicil  which  has  been  revoked  can  be 
revived,  otherwise  than  by  the  re-execution  thereof^ ;  and 
though  the  provisions  of  this  act  do  not  extend  to  any  will 
made  before  the  1st  of  January  1838,  yet  a  will  previously 
made  cannot  be  revived  after  that  period,  unless  it  be  re-exe- 
cated,  or  by  a  codicil  executed  in  the  same  manner  as  an 
original  will.  The  words  of  the  act  are,  "  that  every  will  re-exe- 
cuted, or  re-published,  or  revived,  shall  for  the  purposes  of  this 
act,  be  deemed  to  have  been  made  at  the  time  at  which  the 
same  shall  be  so  re-executed,  re-published,  or  revived."  ^ 
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Ik  order  to  establish  a  devise  of  real  property,  the  will  itself  Mode  of 
must  be  produced ;  an  exemplification,  a  copy,  or  the  probate,  ^^^  * 
is  not  sufficient  ^.  If,  however,  the  will  be  lost  or  destroyed, 
or  in  the  possession  of  the  opposite  party ;  upon  proof  of  its 
having  been  in  existence,  and  of  its  subsequent  loss  or  destruc- 
tion, or  of  the  possession  of  the  other  party,  and  notice  to  them 
to  produce  it,  secondary  evidence  of  its  contents  is  admis- 
sible, according  to  the  ordinary  course  of  proving  a  written 
instrument  The  proper  evidence  in  such  case  is,  the  register- 
book,  or  ledger-book  •,  or  an  examined  copy ;  or  if  the  absence 
of  these  be  duly  accounted  for,  parol  evidence  of  the  contents 
of  the  will  may  be  admitted ;  but  the  probate  is  not  admis- 
sible in  evidence,  without  proof  aliunde  that  it  is  a  true  copy  ' ; 


*  Sec  23. 

<»  Sec.22. 

«  Sec.  34. 

<  B.N.P.246.  See  an<9, 936.  But 
the  probate  or  letters  of  administra^ 
tion,  with  the  will  annexed,  are  the 
only  legal  evidence  of  the  will  in  all 
CBsei  rdating  to  personal  property ; 
per  Lord  Kenifanj  C.  J.,  in  R.  v.  Ne- 
therseal,  4  T.  R.  200.  If  the  probate 
has  becai  lost,  an  ezemplificatioi^ 
under  the  seal  of  the  court,  or  an  ez- 


amined  copy  of  the  act  book,  (El- 
den  V.  Kennell,  8  East,  ISVy)  or  the 
original  will  properly  authenticated, 
and  indorsed  as  the  instrument  upon 
which  the  probate  has  been  granted, 
(Gorton  o.  Dyson,  I  B.  &  P.  219,) 
are  admissible  as  secondary  evidence. 
See  ante^  1001. 

*  St.  Leger  v.  Adams,  Ld.  Raym. 
731.     B.  N.  P.  246. 

'  Doe  d.  Ash  v.  Calvert,  2  Camp. 
390.    2  Stark.  Ev.  917- 
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dodedby 
liif  eyi- 


ibr  die  qpiritiial  court  has  bo  auUiority  to  anlhenticite  t  wittof 
hods*. 

Wb^n  tlie  will  is  produced,  one  at  least  of  the  attesdng  wt- 
nesses  should  b^  called  to  prove  its  executioB^.  Where,  to 
prove  the  due  execudou  of  a  will,  one  of  the  three  witnenet 
was  called,  who  stated  that  he  and  one  of  die  other  witoeues 
saw  the  testator  sign  the  will,  but  that  the  third  witnen  vit 
not  then  present,  though  the  signature  to  the  attestation  was  of 
his  handwriting ;  Lord  Dmman  held,  that  this  was  not  suffi- 
cient, without  either  calling  the  third  witness,  or  afiooaouai 
for  his  absence  ®.  But  though  one  of  the  witnesses  is  sufficient, 
if  be  can  speak  to  all  the  requisites  of  attestation  ',  the  op- 
posite party  may  examine  all  the  witnesses.  He  cannot,  how- 
ever, insist  on  the  other  party  calling  them.  But  it  is  said,  thit 
on  an  issue  out  of  chancery,  all  the  witnesses  ought  to  be 
called  '.  Where,  at  the  trial  of  an  issue  out  of  chancery,  oie 
of  the  three  witnesses  to  the  will  swore  to  its  exeentioo,  and 
the  plaintiff  in  chancery  afterwarda  brought  ejectmeBt  oahii 
own  demise,  aa  heir  at  law ;  in  this  aeticm,  an  order  of  ooait 
was  made,  that  the  short^bandwriter's  notes  of  the  evideBce  of 
such  witnesses  on  the  trial  of  the  issue,  as  dionld  be  dead  be- 
fore the  trial  of  the  ejectment,  should  be  read  at  the  latter  tiiaL 
The  defendant  proved  the  former  testimony  of  the  above  nea- 
tioned  witness,  who  was  dead,  from  the  abort-bandwriter^s 
notes,  and  produced  a  will,  which  was  idenufied  with  that 
proved  on  the  trial  of  the  issue  out  of  ebancery ;  heU,  that 
this  was  sufficient  proof  of  the  exeoutioo  of  the  will,  thoogk 
another  attesting  witness  was  present  at  the  trial  of  the  eject* 
ment'. 

Though  the  party  who  is  to  establish  the  will  must  prodoce 
an  attesdng  witness,  if  possible,  he  is  not  condnded  by  ^ 
evidence ;  for  if  such  witness  denies  his  attestadon,  or  swears 


»  2  Gamp.  300.  Natter  v.  Pratt, 
Cro.Car.  386. 

>»  a  N.  P.  264.  Longford  o. 
Eyn,  1  P.  Wma.  741. 

*  Doe  d.  Harborae  v,  Lewis,  7  0. 
^  P.  674. 

<  Per  Tindai^  C.  J.,  in  1  Ad.  & 


£IL23.«^/f«. 

*  Bootle  o.  Bhmdall,  19  V( 
1  Cooper  136.    Bot  aei 
Wright,  2  Ruaa.  &  HyL  17 

f  Wright  Wk  Tathaa^  (is 
Ad.ftElLX    3N.  ftJI.M 
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that  the  will  was  not  duly  executed,  and  even  if  all  die  wit* 
oestes  should  deny  the  due  execution,  the  will  may  be  esta* 
blisbed  by  other  testimony  *.  Where  two  of  the  attesting  wit* 
nesses  were  dead,  and  the  surviring  witness  charged  diem  wilih 
fraud  in  the  attestation  of  the  will,  evidence  of  their  good  cha* 
racter  was  admitted  K  Yet,  if  the  character  of  a  Uving  witness 
be  impeached,  evidence  of  his  good  character  is  not  admissiUe  ^. 
If  the  witnesses  are  dead,  or  abroad,  or  if  after  due  inquiry 
none  of  them  can  be  found ;  or  if  no  witness  can  be  produced, 
except  one,  who  is  incompetent  to  prove  the  will,  either  from  in- 
terest  or  otherwise,  evidence  of  the  handwriting  of  any  such 
attesting  witness  will  be  sufiicient<>. 

The  statute  of  frauds,  as  we  have  seen,  required  a  will  to  be 
attested  by  three  credible  witnesses*  But  by  the  recent  act,  an  Witm 
idiot,  a  lunadc,  or  a  felon,  may  be  a  good  attesting  witness,  though  ^^^  ^^^ 
such  witness  cannot  be  examined  to  prove  the  due  execution  of 
the  will;  for  a  felon,  or  person  of  unsound  mind,  is  incompetent 
to  give  evidence  in  a  court  of  jusdce.  This  innovation  will  ob- 
viously afford  a  great  facility  to  fraud,  without  conferring  any 
apparent  advantage ;  for  instance,  a  man,  when  drunk,  may  be 
prevailed  upon  to  sign  a  will,  or  a  sheet  of  paper,  upon  which  a 
will  may  be  subsequently  written ;  an  idiot,  a  lunatic,  or  a  felon, 
may  be  afterwards  persuaded  to  subscribe  his  name  as  an  attesting 
witness;  an  instrument  thus  fabricated,  may  bear  upon  the 
face  of  it  all  the  appearances  of  a  will  duly  executed,  and  as 
such  attesting  witnesses  will  be  incompetent  to  give  evidence 
of  its  due  execntion,  proof  of  their  handwridng  by  another 
party,  who  may  be  totally  ignorant  of  the  fraud,  will  be  suf* 
ficient.  So  that  the  party  interested  in  defeating  the  will,  may 
have  no  opportunity  of  ascertaining,  either  by  the  cross  ex- 


*  Ooodtitle  d.  Alejunder  v.  Clay- 
ton, 4  Burr.  2224.  Lowe  r.  Joliffe, 
1  BL  806^  Talbot  v.  HodMO,  7 
Taunt.  S5U  3  Stark.  Ev.  928. 
Hud8an*8  Case,  Skinner,  49. 

^  Doe  «.  Walker,  4  Esp.  00. 
Bishop  of  Duzham.  r.  Beaumont,  1 
Camp.  207* 

*  Doe  d.  Reed  v.  Harris,  7  C  &  P. 
330. 


^  2  Stark.  Er.  923.  A  will  thirty 
years  old  from  the  date  prorres  itself, 
and  eren  though  it  appears  thas 
one  of  the  witnesses  is  alive,  he  need 
not  be  called,  Id.  Doe  d.  Oldham 
o.  Walley,  8  B.  &  C.  22.  Lord 
Randiffe  «.  Parsons,  6  Dow.  202. 
Doe  d.  Lloyd  v.  Passingham,  2  C.  & 
P.  410.    See  onle,  936. 
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amination  of  witnesses  or  otherwise,  under  what  drcnmstaiioes 
the  instrument  was  signed  or  attested.  It  is  worthy  of  notice, 
in  connection  with  the  preceding  observations,  that  to  establish 
the  revocation  of  a  will  by  tearing  or  burning,  there  most,  io 
general,  be  parol  evidence  of  the  intent  with  whidi  such  act 
was  done,  which  can  only  be  given  by  a  credible  witness ;  so 
that,  though  an  incompetent  witness  may  attest  a  will,  which  is 
in  general  the  result  of  mature  deliberation, .  yet  he  cannot  give 
evidence  of  the  revocation  of  a  will  by  destruction,  whidi  not 
unfrequently  proceeds  from  a  sudden  transport  of  pas»oii. 

Primd  facie  evidence  of  a  will  may  be  rebutted  by  evidence 
of  fraud ;  as  that  the  supposed  will  is  a  mere  fabrication,  or 
that  it  was  obtained  by  fraud,  as  by  the  substitution  of  a  (abe 
instrument  for  the  one  which  the  testator  really  intended  to  ex- 
ecute * ;  or  that  it  was  obtained  by  duress ;  or  by  proof  of  the 
incompetency  of  the  party  to  make  a  will  by  reason  of  covertore, 
infancy,  or  the  want  of  a  sound  and  disposing  mind  ^. 


SECTION  VII. 

7  w.  IV.  &  1  VIC.  c.  26. 

[An  Act  for  the  Amendment  of  the  Laws  with  respect  to  WUk] 

WOL  Sec  1,  an  interpretation  clause,  enacts,  '*  that  the  word  'will,' 

in  this  act,  shall  extend  to  a  testament,  and  to  a  codicil,  and  to 
an  appointment  by  will  or  by  writing  in  the  nature  of  a  will,  io 
exercise  of  a  power,  and  also  to  a  disposition  by  will  and  testa- 
ment, or  devise  of  the  custody  and  tuition  of  any  child,  by  vir- 
tue of  12  Car.  II.  c.  24,  or  14  &  15  Car.  II. ;  and  the  vords 

Real  estate.  '  real  estate,'  shall  extend  to  manors,  advowsons,  messttigcs, 
lands,  tithes,  rents,  and  hereditaments,  whether  freehold,  cus- 
tomary freehold,  tenant  right,  customary  or  copyhold,  or  of  any 
other  tenure,  and  whether  corporeal,  incorporeal,  or  persooili 
and  to  any  undivided  share  thereof,  and  to  any  estate,  right,  or 


*  Doe  V.  Allen,  8  T.  R.  14?.  930. 

»  Swinburne,  72.    2  Stark.  Ev. 


ssc.  yn.]  7  w.  it.  &  1  vie.  c.  26.  15S3 

interest  (other  than  a  chattel  interest)  therein  ;  and  the  words 

*  personal  estate,'  shall  extend  to  leasehold  estates,  and  other  PenMmal 

chattels  real,  and  also  to  monies,  shares  of  government  and 

other  funds,  securities  for  money,  (not  being  real  estates,)  debts, 

choses  in  action,  rights,  credits,  goods,  and  all  other  property 

whatsoever,   which    by  law  devolves   upon  the  executor   or 

administrator,  and  to  any  share  or  interest  therein ;  and  every  Number. 

word  importing  the  singular  number  only,  shall  extend  and  be 

applied  to  several  persons  or  things,  as  well  as  one  person  or 

thing ;  and  every  word  importing  the  masculine  gender  only»  Gender. 

shall  extend  and  be  applied  to  a  female  as  well  as  a  male." 

By  sec.  2.  the  following  statutes  relating  to  wills  are 
repealed  :  Statutes  of  wills,  S2  Hen.  VIII.  c.  1,  and  34  &  35 
Hen.  VIII.  c.  5,  10  Car.  I.  sess.  2.  c.  2.  The  statute  of 
frauds,  29  Car.  II.  c.  3.  ss.  5,  6,  12,  19,  20,  21,  and  22; 
7  W.  III.  c.  12;  4  &  5  Anne,  c.  16.  s.  14;  6  Anne,  c.  10; 
14  Geo.  II.  c.  20.  s.  9;  25  Geo.  II.  c.  6.  (except  as  to 
colonies);  25  Geo.  II.  c.  11 ;  and  55  Geo.  III.  c.  192. 

Sec.  3.  enacts,  "  that  it  shall  be  lawful  for  every  person  to  All  pro- 
devise,  bequeath,  or  dispose  of,  by  his  will  executed  in  manner  bTdlrooSd 
hereinafter  required,  all  real  estate  and  all  personal  estate  which  of  by  will, 
he  shall  be  entitled  to,  either  at  law  or  in  equity,  at  the  time  of 
his  death,  and  which  if  not  so  devised,  bequeathed,  or  disposed 
of  would  devolve  upon  the  heir*  at  law,  or  customary  heir  of 
him,  or  if  he  became  entitled  by  descent,  of  his  ancestor,  or 
upon  his  executor  or  administrator ;  and  that  the  power  hereby  oomprising 
given  shall  extend  to  all  real  estate  of  the  nature  of  customary  ^^^1^ 
freehold  or  tenant  right,  or  customary  or  copyhold,  notwith-  ^^  ^VJ- 
standing  that  the  testator  may  not  have  surrendered  the  same  out  sui^ 
to  the  use  of  his  will,  or  notwithstanding  that,  being  entitled  as  f^^^f?^ 
heir,  devisee,  or  otherwise  to  be  admitted  thereto,  he  shall  not  mittanoe, 
have  been  admitted  thereto,  or  notwithstanding  that  the  same,  ^^|^  ^ 

in  consequence  of  the  want  of  a  custom  to  devise  or  surrender  tbem  as 

cannot  now 
to  the  use  of  a  will  or  otherwise,  could  not  at  law  have  been  be  deviaed. 

disposed  of  by  will,  if  this  act  had  not  been  made,  or  notwith- 
standing that  the  same,  in  consequence  of  there  being  a  custom 
that  a  will,  or  a  surrender  to  the  use  of  a  will,  should  continue 
in  force  for  a  limited  time  only,  or  any  other  special  custom, 
could  not  have  been  disponed  of  by  will  according  to  the  power 
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etmtmaei  in  this  act,  if  this  act  hmd  not  been  made;  aadaiUoto 

EftatM  jNir  eataies  pi$r  mtbrt  vie,  whether  there  shall  or  shall  not  be  aay 

^'^     special  occupant  thereof^  and  whether  the  aame  shall  be  tn^ 


hold,  customary  freehc^  tenant  right,  customary  or  copyboUl 
or  of  any  other  tenure,  and  whether  the  same  shdl  be  a  coipo- 
Contixigwit  1^  or  an  incorporeal  hereditament ;  and  also  to  all  contayat, 
interarts.     executory,  or  other  future  intereata  in  any  real  or  peraoado* 
tate,  whetiier  the  teatator  may  or  may  not  be  aacertainedasik 
person,  or  one  of  the  persons,  in  whom  the  aame  respectivdj 
may  become  Tested,  and  whether  he  may  be  eocitled  thereto 
under  the  instrument  by  which  the  same  reqpectivdy  weie 
Rights  of     created,  or  under  any  disposition  thereof  by  deed  or  will ;  and 
and^ro-      *^  ^  ^  rights  of  entry  for  conditions  broken^  and  other  li^ts 
perty  ao-      of  entry ;  and  also  to  such  of  the  same  estates^  interests,  and 
ezecutum     nghts  respectively*  and  other  real  and  personal  estate,  as  the 
of  the  wilL   testator  may  be  entitled  to  at  the  time  of  hia  death,  aotwidi* 
standing  that  he  may  become  entitled  to  the  aame  subseqaoitiy 
to  the  execution  of  his  will." 
Ai  to  the         Sec  4.  provides,  ''  that  where  any  real  estate  of  the  natare 
fines  pay.    ^  customary  freehold  or  tenant  right,  or  cuatomary  or  copy- 
aUe  by  de.   y^^i^   vdAt,  by  the  custom  of  the  manor  of  whidi  the  same  is 
customary    holden,  have  been  surrendered  to  the  use  of  a  will,  and  the  tes- 
hoM^^^'     tator  shall  not  have  surrendered  the  same  to  the  uae  of  his  wiD, 
estates.        no  person  entitled  or  daiming  to  be  entitled  thereto  by  Ti^ 
tue  of  such  will  shall  be  entitled  to  be  admitted,  except  upos 
payment  of  all  auch  stamp  duties,  fees,  and  aums  of  money  m 
would  have  been  lawfully  due  and  payable  in  reapect  of  the 
surrendering  of  such  real  estate  to  the  use  of  the  will,  or  ia  re- 
spect of  presenting,  regiateriog,  or  enrolling  sudi  aurrender,  if 
the  same  real  estate  had  been  aurrendered  to  the  nae  of  the  wfl 
of  such  testator ;  provided  alao,  that  where  die  teatator  was  o- 
titled  to  have  been  admitted  to  auch  real  estate,  and  migfai,  if 
he  had  been  admitted  thereto*  have  surrendered  the  ssneto 
the  use  of  his  will,  and  shall  not  have  been  admitted  thcfeta^oB 
person  entitled  or  claiming  to  be  entitled  to  such  real  eatsie  is 
consequence  of  such  will,  shall  be  entitled  to  be  admitted  to  the 
aame  real  estate  by  virtue  thereof,  except  on  payment  of  sH 
such  stamp  duties,  fees,  fine,  and  sums  of  money  as  would  haw 
been  lawfully  due  and  payable  in  respect  of  the  admittaDce  of 
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sttch  MCator  to  tHoh  real  estate,  and  also  of  all  sueh  sHamp 

ditti«fl»  &at|  and  a«ina  of  monej  aa  wo«ld  luvre  been  lawMl j 

due  and  pajaUe  in  reaped  of  aorrenderiBg  aach  real  estate  to 

the  use  of  the  vnll»  or  of  presendng,  regiateriag,  or  enrolling 

Mch  surrender,  bad  the  testator  been  duly  admitted  to  such 

real  estate,  and  afterwards  surrendered  the  same  to  the  use  of 

bis  will ;  all  which  stamp  duties,  fees,  fine,  or  sums  of  monej 

due  as  aforesaid,  shall  be  paid  in  addition  to  the  stamp  duties, 

fees,  fine,  or  sums  of  money  due  or  payable  on  the  admittance 

of  such  person  so  entitled  or  claiming  to  be  entitled  to  the  same 

real  estate  as  aforesaid." 

By  sec,  5,  '*  when  any  real  estate  of  the  nature  of  customary  Wills  or 

freehold  or  tenant  right,  or  customary  or  copyhold,  shall  be  ^l^ofoas- 

disposed  of  by  vrill,  the  lord  of  the  manor  or  reputed  manor,  of  tomsrv 

which  such  real  estate  is  holden,  or  his  steward,  or  the  deputy  m^d  oopy- 

of  such  steward,  shall  cause  the  will  by  which  such  disposition  ^^<>^  ^^ 

"^  ^  entered  on 

shall  be  made,  or  so  much  thereof  as  shall  contain  the  disposi-  the  court 

tion  of  such  real  estate,  to  be  entered  on  the  court  rolls  of  such         ' 

manor  or  reputed  manor ;  and  when  any  trusts  are  declared  by 

the  will  of  such  real  estate,  it  shall  not  be  necessary  to  enter  the 

declarati<m  of  such  trusts,  but  it  shall  be  sufficient  to  state  in  the 

entry  on  the  court  rolls,  that  such  real  estate  is  subject  to  the 

trusts  deelared  by  such  will ;  and  when  any  such  real  estate  and  the 

could  not  have  been  disposed  of  by  will  if  this  act  had  not  ^J!^ 

'  ''  entitiea  to 

been  made,  the  same  fine,  heriot,  dues,  duties,  and  aervices  the  same 

shall  be  paid  and  rendered  by  the  devisee  as  would  have  been  ^^  ^^ 

due  firom  the  customary  heir  in  case  of  the  descent  of  the  same  oetatei  are 

noSnowd^ 
real  estate,  and  the  lord  shall,  as  against  the  devisee  of  such  es»  yiaable,  m 

tate,  have  the  same  remedy  for  recovering  and  enforcing  such  ?^  ^?^ 
fine,  heriot,  dues,  duties,  and  services  as  he  is  now  entitled  to,  inm  the 
for  recovering  and  enforcing  the  same  from  or  against  the  cus-  of  aesoeotT 
tomary  heir  in  case  of  a  descent.'* 

Sec  6.  enacts, ''  that  if  no  disposition  by  will  shall  be  made  Etutesiwr 
of  any  estate  jmr  autre  vie  of  a  fireehold  nature,  the  same  shall  ^''^  ^^ 
be  chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to  him 
by  reason  of  special  occupancy,  as  assets  by  descent,  as  in  the 
case  of  freehold  land  in  fee  simple ;  and  in  case  there  shall 
he  no  special  occupant  of  any  estate  pur  autre  ote,  whether  free- 
hold or  customary  freehold,  tenant  right,  customary  or  copy- 
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holdy  or  of  any  other  tenure,  and  whedier  a  corporeal  or  mcor- 
poreal  hereditament,  it  shaU  go  to  the  executor  or  administrator 
of  the  party  that  had  the  estate  thereof  by  virtue  of  the  grant ; 
and  if  the  same  shall  come  to  the  executor  or  administrator, 
either  by  reason  of  a  special  occupancy  or  by  virtue  of  this 
act,  it  shall  be  assets  in  his  hands,  and  shall  go  and  be  applied 
and  distributed  in  the  same  manner  as  the  personal  estate  of 
the  testator  or  intestate." 

No  wiU  of        By  s^.  7,  «<  no  ^u  made  by  any  person  under  the  age  of 

under  age     twenty-one  years  shall  be  valid." 

^^^  *  By  sec.  8,  **  no  will  made  by  any  married  woman  shall  be 

feme  oo-       valid,  except  such  a  will  as  might  have  been  made  by  a  married 

^^«^  «;       woman  before  the  passinff  of  this  act." 
oept  such  *  o 

M  mi^t  By  sec.  9,  ''  no  will  shall  be  valid  unless  it  shall  be  in  writing 

^^^^^  sod  executed  in  manner  hereinafter  mentioned  ;  (that  is  to  say,) 

Erery  will  ^^  ^^^  ^  signed  at  the  foot  or  end  thereof  by  the  testator,  or 

shall  be  in  |jy  gome  other  person  in  his  presence  and  by  his  direction ;  and 

and  signed  such  signature  shall  be  made  or  acknowledged  by  the  testator 

tator  in^e  ^  *^®  presence  of  two  or  more  witnesses  present  at  the  same 

presence  of  time,  and  such  witnesses  shall  attest  and  shall  subscribe  the 

nesses  at  ^^^^  '^  ^^^  presence  of  the  testator,  but  no  form  of  attestation 

one  time.  g^gji  \^^  necessary." 

Appoint.  By  ^^-  1^9  ''^o  appointment  made  by  will,  in  exercise  of 

menu  by      jiny  power,  shall  be  valid,  unless  the  same  be  executed  in  man- 

will  to  be  ^ 

OKecnted       ner  hereinbefore  required ;  and  every  will  executed  in  manner 

wiUs  and     hereinbefore  required  shall,  so  far  as  respects  the  execation 

to  be  Talid,  and  attestation  thereof,  be  a  valid  execution  of  a  power  of  ap- 

other  ro-      pointment  by  will,  notwithstanding  it  shall  have  been  expressif 

quired  so-     required  that  a  will  made  in  exercise  of  such  power  should 
lemnities  ^  ^  , 

are  not  ob-    be  executed  with  some  additional  or  other  form  of  execution  or 

•"^•^  solemnity." 

Soldiers*  Sec.  11.  provides,  '^that  any  soldier  being  in  actual  military 

riners*  wills  scfvic®»  or  any  mariner  or  seaman  being  at  sea,  may  dispose  of 

excepted,  iijg  personal  estate  as  he  might  have  done  before  the  making  of 

this  act" 
Act  not  to        By  sec.  12,  '*  this  act  shall  not  prejudice  or  affect  any  of  the 

talnpm^"  provisions  contained  in  an  act  passed  in  the  eleventh  year  of 

^*"o»*»  of  the  reign  of  his  Majesty  king  George  the  Fourth  and  the  first 

&  I  W.  IV.  year  of  the  reign  of  his  late  Majesty  king  William  the  Fourth, 
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intituled  '  an  act  to  amend  and  consolidate  the  laws  reladng  to  c.  20.  with 
the  pay  of  the  royal  navy/  respecting  the  wills  of  petty  ofiBcers  ^rilkof 

and  seamen  in  the  royal  navy,  and  non-commissioned  ofiBcers  of  P^^ty  of- 

noen  and 
marines,  and  marines,  so  far  as  relates  to  their  wages^  pay>  seamen 

prize-money,  bounty-money,  and  allowances,  or  other  monies  ^^f*^' 

payable  in  respect  of  services  in  her  Majesty's  navy." 

By  sec.  13,  ''every  will  executed  in  manner  hereinbefore  Publication 
required  shall  be  valid  without  any  other  publication  thereof."     requisite. 

Sec.  14.  enacts,  "  that  if  any  person  who  shall  attest  the  exe-  y^^  j^^ 

cution  of  a  will  shall  at  the  time  of  the  execution  thereof  or  at  to  be  md 

on  account 
any  time  afterwards  be  incompetent  to  be  admitted  a  witness  ofincompe- 

to  prove  the  execution  thereof,  such  will  shall  not  on  that  ac-  ^^"7  ^^  ^^ 

count  be  invalid."  witness. 

By  sec  15,  "  if  any  person  shall  attest  the  execution  of  any  Gifts  to  an 
wQl  to  whom  or  to  whose  wife  or  husband  any  beneficial  de*  ^|^^^ 
vise,  legacy,  estate,  interest,  gift,  or  appointment,  of  or  afifecting  be  void, 
any  real  or  personal  estate,  (other  than  and  except  charges  and 
directions  for  the  payment  of  any  debt  or  debts,)  shall  be 
thereby  given  or  made,  such  devise,  legacy,  estate,  interesti 
gift,  or  appointment  shall,  so  far  only  as  concerns  such  person 
attesting  the  execution  of  such  will,  or  the  wife  or  husband  of 
such  person,  or  any  person  claiming  under  such  person  or  wife 
or  husband,  be  utterly  null  and  void,  and  such  person  so  attest- 
ing shall  be  admitted  as  a  witness  to  prove  the  execution  of 
such  will,  or  to  prove  the  validity  or  invalidity  thereof,  not- 
withstanding such  devise,  legacy,  estate,  interest,  gifty  or  ap- 
pointment, mentioned  in  such  will." 

By  sec.  16,  "  in  case  by  any  will  any  real  or  personal  estate  Creditor 
shall  be  charged  with  any  debt  or  debts,  and  any  creditor,  or  ^  be^i^ 
the  wife  or  husband  of  any  creditor,  whose  debt  is  so  charged,  mitted  a 
shall  attest  the  execution  of  such  will,  such  creditor,  notwith- 
standing such  charge,  shall  be  admitted  a  witness  to  prove  the 
execution  of  «uch  will,  or  to  prove  the  validity  or  invalidity 
thereof." 

By  sec.  17,  "no  person  shall,  on  account  of  his  being  an  exe-  Executor 

♦#|  flA  jul 

tutor  of  a  will,  be  incompetent  to  be  admitted  a  witness  to  minted  a~ 

prove  the  execution  of  such  will,  or  a  witness  to  prove  the  va-  witness, 
lidity  or  invalidity  thereof." 

By  sec.  18,  "every  will  made  by  a  man  or  woman  shall  be  Will  to  be 
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ky  Im  or  Iier  manri^  (except  a  wffl  mde  in  eaEercne 
€f «  power  of  appomtment,  wbas  the  red  or  penoasl  estate 
appointed  irarid  not  in  ddsolt  of  sveh  tppoiBtaKBt 
to  ys  or  ber  lieir,  cnstomary  beir,  executor,  or  adiuius- 
or  ^  person  entitled  m  kis  or  her  next  of  Ida,  under 
tlie  staiuie  of  dm  rflmt  wmii). 

By  aec  19,  "no  wiD  afaaH  be  revoked  by  any  presaDptaoQ 
of  «n  inaendon  on  tbe  groand  of  an  alteration  in  diciim- 

Mk  *no  wfli  or  oodicil,  or  any  part  diereof,  sbdl  be 

diatt  as  ^Nreaaid,  or  by  aaoCber  will  or  eo- 

bereinbefore  reqiiiredy  or  by  sna? 

to  revoke  tbe  same,  and  execota) 

nwin  is  hereinbefore  required  t»k 

arbytke  bnnin^  tearnig^  or  otherwise 

by  ike  tBMaaart  or  by  aoase  pefsoii  in 

of  remking  tbe  sane.' 
2I«  «^nn  oykemian,  intcrfinenrtnn,  or  other  ahei- 
sAcrike  execution  thereof  dttll  be  ni) 

so  6r  aa  tbe  wwda  or  cflect  of  ^ 

net  be  lypniim,  aniesi  weA 

iHBe  Manner  na  kereinbcMre  b 

of  tkewil;  bnt the  will,  with  mt^ 

to  be  daly  execsfced 

pnrtoftheintt 

of  or 

nhegntjan,  mi 


3» 
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seqaently  to  the  execntioD  of  a  wUl  of  or  relating  lo  any  real  not  to  be 
or  peiaonal  estate  therein  comprised,  except  an  act  by  which  ^^^^^^ve 
such  will  shall  be  revoked  as  aforesaid,  shall  prevent  the  ope-  by  any  sab- 
ration  of  the  will  with  respect  to  such  estate  or  interest  in  snch  ooaveyanoe 
real  or  personal  estate  as  the  testator  shall  have  power  to  dis-  ^  ^^ 
pose  of  by  will  at  the  time  of  his  death. 

By  sec.  24,  '*  every  wiU  shall  be  construed,  with  reference  A  wiU  shaU 

to  the  real  estate  and  personal  estate  comprised  in  it,  to  speak  gi^^'to 

and  take  effect  as  if  it  had  been  executed  immediately  before  **P^"^  ^^^""^ 

the  death  of  the  testator,  unless  a  contrary  intention  shall  ap*-  of  the  tee- 

pear  by  the  wiD."  tator. 

Sec.  ft5  enacts,  **  that,  unless  a  contrary  intention  shall  ap*  Araiidaary 

pear  by  the  will,  such  real  estate  or  interest  therein  as  shall  be  Jq^^ 


ooinprised  or  intended  to  be  comprised  in  any  devise  in  snch 

will  contained,  which  shall  fail  or  be  void  by  reason  of  the  in  kpged 

death  of  the  devisee  in  the  lifetime  of  the  testator,  or  by  reason  ^^,^<>>d 

of  such  devise  being  contrary  to  law  or  otherwise  incapable  of 

taking  effect,  shall  be  included  in  the  residuary  devise  (if  any) 

contained  in  such  will. 

By  sec.  26,  "  a  devise  of  the  land  of  the  testator,  or  of  the  a  genenl 

land  of  the  testator  in  any  place  or  in  the  occupation  of  any  ^^^^ 

person  mentioned  in  his  will,  or  otherwise  described  in  a  ge-  tator'i 

neral  manner,  and  any  other  general  devise  which  would  de-  indade 

acribe  a  customary,  copyhold,  or  leasehold  estate,  if  the  tes-  (»pyhold 

and  leBse* 

tator  had  no  freehold  estate  which  could  be  described  by  it,  bold  as  well 

afaal]  be  construed  to  include  the  customary,  ei^yhold,  and  "^^^^^^^^ 

leasehold  estates  of  the  testator,  or  his  customary,  copyhold, 

and  leasehold  estates,  or  any  of  them,  to  which  such  descrip^ 

tion  shall  extend,  as  the  case  may  be,  as  well  as  freehold  estates, 

unless  a  contrary  intention  shall  appear  by  the  will. 

By  seCr  27,  "  a  general  devise  of  the  real  estate  of  the  tea-  A  general 

tator^  or  of  the  real  estate  of  the  testator  in  any  place  or  in  f^aj^e 

the  occupation  of  any  person  mentioned  in  his  will,  or  other-  estates  over 

,  which  the 

mat  deseribed  in  a  general  manner,  shall  be  construed  to  in*  testator  has 

dude  aaj  real  estate,  or  any  real  estate  to  which  such  descrip-  *  8^^ 

ion  shall  extend,  (as  the  case  may  be,)  which  he  may  have  sppoint- 

|>ower  to  appoint  in  any  manner  he  may  think  proper,  and 

ihall  operate  as  an  execution  of  such  power,  unless  a  contrary 

ffitentioD'  shall  appear  by  the  will ;  and  in  like  manner  a  be- 


1540 


WILLS. 


[chap.  IXli 


A  devJM 
without 
any  wordi 
of  limit, 
ation  shall 
ba  oon* 
strued  to 
pass  the 
fee. 

The  words 
''  die  with, 
oat  issue^** 
or  '*  die 
without 
leaTing 
issue/^ 
shall  be 
oonstrued 
to  mean, 
die  without 
issue  liring 
at  the 
death. 


No  devise 
to  trustees 
orezecu. 
tors,ezoept 
for  a  term 
orapre- 
sentation 
to  a  church, 
shall  pass  a 
ohatteTin. 


Trustees 


quest  of  the  personal  estate  of  the  testator,  or  any  bequest  of 
personal  property  described  in  a  general  manner,  shall  be  con- 
straed  to  include  any  personal  estate,  or  any  personal  estate  to 
which  such  description  shall  extend,  (as  the  case  may  be,) 
which  he  may  have  power  to  appoint  in  any  manner  he  nay 
think  proper,  and  shall  operate  as  an  execution  of  such  power, 
unless  a  contrary  intention  shall  appear  hy  the  will.** 

By  sec  fiS,  "  where  any  real  estate  shall  he  devised  to  any 
person  without  any  words  of  limitation,  such  devise  shall  be 
construed  to  pass  the  fee  simple,  or  other  the  whole  estate  or 
interest  which  the  testator  had  power  to  dispose  of  hy  will  in 
such  real  estate,  unless  a  contrary  intention  shall  appear  by  the 
will.** 

Sec.  29  enacts,  "  that  in  any  devise  or  bequest  of  real  or 
personal  estate,  the  words  '  die  without  issue,'  or  *  die  with- 
out leaving  issue,'  or  *have  no  issue,'  or  any  other  words 
which  may  import  either  a  want  or  failure  of  issue  of  any 
person  in  his  lifetime  or  at  the  time  of  his  death,  or  an  inde- 
finite failure  of  his  issue,  shall  be  construed  to  mean  a  want  or 
failure  of  issue  in  the  lifetime  or  at  the  time  of  the  death  of 
such  person,,  and  not  an  indefinite  failure  of  his  issue,  unless  a 
contrary  intention  shall  appear  by  the  will,  by  reason  of  such 
person  having  a  prior  estate  tail,  or  of  a  preceding  gilt,  beingt 
without  any  implication  arising  from  such  words,  a  limitatioD 
of  an  estate  tail  to  such  person  or  issue,  or  otherwise :  Pro- 
vided, that  this  act  shall  not  extend  to  cases  where  such  words 
as  aforesaid  import  if  no  issue  described  in  a  preceding  g& 
shall  be  born,  or  if  there  shall  be  no  issue  who  shall  live  to 
attain  the  age  or  otherwise  answer  the  description  required  for 
obtaining  a  vested  estate  by  a  preceding  gift  to  such  issue. 

By  sec.  30,  "  where  any  real  estate  (other  than  or  not  being 
a  presentation  to  a  church)  shall  be  devised  to  any  trustee  or 
executor,  such  devise  shall  be  construed  to  pass  the  fee  simple 
or  other  the  whole  estate  or  interest  which  the  testator  had 
power  to  dispose  of  by  will  in  such  real  estate,  unless  a  de- 
finite term  of  years,  absolute  or  determinable,  or  an  estate  of 
freehold,  shall  thereby  be  given  to  him  expressly  or  by  impli- 
cation.** 

By  sec.  31,  "  where  any  real  estate  shall  be  devised  to  a 
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trustee,  without  any  express  limitation  of  the  estate  to  be  taken  nnder  aik 
by  such  trustee,  and  the  beneficial  interest  in  such  real  estate,  deWm, 
or  in  the  surplus  rents  and  profits  thereof,  shall  not  be  given  ^here  the 
to  any  person  for  life,  or  such  beneficial  interest  shall  be  given  endure  be- 
to  any  person  for  life,  but  the  purposes  of  the  trust  may  con-  Jf^^**^ 
tinue  beyond  the  life  of  such  person,  such  devise  shall  be  con-  penon 
stnied  to  vest  in  such  trustee  the  fee  simply,  or  other  the  whole  entitled  far 
legal  estate  which  the  testator  had  power  to  dispose  of  by  will  ^•^  *®  **^ 
in  such  real  estate,  and  not  an  estate  determinable  when  the 
purposes  of  the  trust  shall  be  satisfied." 

By  sec.  83,  '*  where  any  person  to  whom  any  real  estate  Devises  of 
shall  be  devised  for  an  estate  tail,  or  an  estate  in  quasi  entail,  ^^  ^J^ 
shall  die  in  the  lifetime  of  the  testator  leaving  issue  who  would  ^P^^ 
be  inheritable  under  such  entail,  and  any  such  issue  shall  be 
living  at  the  time  of  the  death  of  the  testator,  such  devise  shall 
not  lapse,  but  shall  take  effect  as  if  the  death  of  suth  person 
had  happened  immediately  after  the  death  of  the  testator,  un- 
less a  contrary  intention  shall  appear  by  the  wiU.*' 

By  sec.  SS,  **  where  any  person  being  a  child  or  other  issue  Gifts  to 

of  the  testator  to  whom  any  real  or  personal  estate  shall  be  ^^^  ^ 

•      •'  '^         ^  otheriasue 

devised  or  bequeathed  for  any  estate  or  interest  not  deter-  who  leave 
roinable  at  or  before  the  death  of  such  person,  shall  die  in  the  J^^^e  te^ 

lifetime  of  the  testator  leaving  issue,  and  any  such  issue  of  tutor's 

.  death  shall 

such  person  shall  be  living  at  the  time  of  the  death  of  the  tes-  not  lapse. 

tatoT,  such  devise  or  bequest  shall  not  lapse,  but  shall  take 

effect  as  if  the  death  of  such  person  had  happened  immediately 

after  the  death  of  the  testator,  unless  a  contrary  intention  shall 

appear  by  the  will." 

By  sec.  34,  "  this  act  shall  not  extend  to  any  will  made  be-  Act  not  to 

fore  the   1st  day  of  January,   1838,  and  that  every  will  re-  ^iUg^made 

executed  or  republished,  or  revived  by  any  codicil,  shall  for  before 

lo3o«  nor 
the  purposes  of  this  act  be  deemed  to  have  been  made  at  the  to  estates 

time  at  which  the  same  shall  be  so  re-executed^  republished,  or  P^^^ 

revived  ;  and  that  this  act  shall  not  extend  to  any  estate  pur  sons  who 

autre  vie  of  any  person  who  shall  die  before  the  1  st  day  of  \^^^ 

January,  1838." 

By  sec.  35,  "  this  act  shall  not  extend  to  Scotland." 


VOL.  n.  5  H 
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APPENDIX. 


Bill  of  Exceptions, 

SEPARATE  from  the  record,  as  to  the  effect  of  evidence,  in 
K.  B.  {Ttdd's  Forms.) 

to  wit.     Be  it  remeniberedy  that  in  the  term  of , 

in  the year  of  the  reign  of  our  sovereign  lord  George  the 

Third,  now  king  of  the  unked  kingdom  of  GreeU  Britain  and 

Ireland,  &c,,  came  A,  B.  by his  attorney,  into  the  court 

of  our  said  lord  the  king  before  the  king  himself  at  WestwuM' 
ster,  and  impleaded  C,  D.  in  a  certain  plea  of  trespass  on  the 
case  upon  promises  ;  on  which  the  said  A»  B»  declared  against 
him  that,  &c.  (set  out  the  declaration  and  other  pleadings,  and 
proceed  as  follows :)  And  thereupon  issue  was  joined  between 
the  said  A.  B,  and  the  said  C  D.  And  afterwards,  to  wit,  st 
the  sittings  of  nisi  prius,  holden  at  the  GuHdhall  of  the  dty  of 

London  aforesaid,  in  and  for  the  said  city,  on the 

day  of in  the year  of  the  reign  of  our  said  lord  the 

king,  before  the  right  honourable  Edward  Lord  Eilenborougk, 
chief-justice  of  our  said  lord  the  king,  assigned  to  hold  pleas 
in  the  court  of  our  said  lord  the  king  before  the  king  himself^ 
Edward  Law,  Esquire,  being  associated  unto  the  said  chief- 
justice,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  the  aforesaid  issue  so  joined  between  the  said 
parties  as  aforesaid,  came  on  to  be  tried  by  a  jury  of  the  dtj 
of  I^ndon  aforesaid,  for  that  purpose  duly  impannelled,  that  is 

to  say,  E,  F.  of and  G,  H,  of ,  &c.,  {names  and  ad' 

ditions  of  jury,)  good  and  lawful  men  of  the  said  city  of  Lon- 
don :  at  which  day,  came  there  as  weU  the  said  ^1.  £.  as  the 
said  C  D.  by  their  respective  attornies  aforesaid;  and  the 
jurors  of  the  jury  aforesaid,  impannelled  to  try  the  said  issue, 
being  called,  also  came,  and  were  then  and  there  in  due  man- 
ner chosen  and  sworn  to  try  the  same  issue ;  and  upon  the 
trial  of  that  issue,  the  counsel  learned  in  the  law  for  the  said 
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A,  B.  to  maiiitain  and  proye  the  said  issue  on  his  part,  gave  in 
evidence  that,  &c.  (here  set  out  the  evidence  on  the  part  of  the 
plamt^f  and  afterwards  that  on  the  part  of  the  defendant,  and 
then  proceed  as  follows :)  Whereupon  the  said  counsel  for  the 
said  C,  D.  did  then  and  there  insist  before  the  said  chief-justice, 
on  the  behalf  of  the  said  C.  D.  that  the  said  several  matters 
so  produced  and  given  in  evidence  on  the  part  of  the  said 
C.  D,  as  aforesaid,  were  sufficient,  and  ought  to  be  admitted 
and  allowed  as  decisive  evidence,  to  entitle  the  said  C.  D.  to 
a  verdict,  and  to  bar  the  said  A,  B.  of  his  action  aforesaid  ; 
and  the  said  counsel  for  the  said  C.  D,  did  then  and  there  pray 
the  said  chief-justice  to  admit  and  allow  the  said  matters  so 
produced  and  given  in  evidence  for  the  said  C  D.  to  be  con- 
clusive evidence  in  favour  of  the  said  C.  i).  to  entitle  him  to 
a  verdict  in  this  cause,  and  to  bar  the  said  A,  B.  of  his  action 
aforesaid :  But  to  this  the  counsel  learned  in  the  law  of  the 
said  Am  B,  did  then  and  there  insist,  before  the  said  chief- 
justice,  that  the  same  were  not  sufficient,  nor  ought  to  be  ad- 
mitted or  allowed  to  entitle  the  said  C  i>.  to  a  verdict,  or  to 
bar  the  said  A*  B^  of  his  action  aforesaid ;  and  the  said  chief- 
justice  did  then  and  there  declare,  and  deliver  his  opinion  to 
the  jury  aforesaid,  that  the  said  several  matters  so  produced 
and  given  in  evidence  on  the  part  of  the  said  C  D.  were  not 
sufficient  to  bar  the  said  A.  B,  of  his  action  aforesaid,  and 
with  that  direction  left  the  same  to  the  said  jury ;  and  the  jury 
aforesaid  then  and  th^e  gave  their  verdict  for  the  said' J.  B, 
and         L  damages ;  whereupon  the  said  counsel  for  the  said 
C,  Z>.  did  then  and  there,  on  the  behalf  of  the  said  C  D,  ex- 
cept to   the  aforesaid  opinion  of  the  said  chief-justice,  and 
insisted  on  the  said  several  matters,  as  an  absolute  bar  to  the 
said  action ;  and  inasmuch  as  the  said  several  matters  so  pro- 
duced and  given  in  evidence  on  the  part  of  the  said  C  2).  and 
by  his  counsel  aforesaid  objected  and  insisted  on  as  a  bar  to 
the  action  aforesaid,  do  not  appear  by  the  record  of  the  verdict 
aforesaid,  the  said  counsel  for  the  said  C,  2).  did  then  and  there 
propose  their  aforesaid  exception  to  the  opinion  of  the  said 
chief-justice,  and  requested  him  to  put  his  seal  to  this  bill  of 
exceptions,  containing  the  said  several  matters  so  produced 
and  given  in  evidence  on  the  part  of  the  said  C  D,  as  afore- 

3  H  f2 
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•aidf  according  to  the  form  of  the  statute  in  tttdi  case  nade 
and  provided;  and  tliereupon  the  aaid  chief-jastice,  at  the 
reqnest  of  the  said  counsel  for  the  said  C  D.  did  pot  his  wil 
to  this  bill  of  exceptions,  pursoant  to  the  aforesaid  statme  in 

such  case  made  and  provided,  on  the  said day  of 

in  the  —  year  of  the  reign  of  his  present  majesty. 


BUI  of  exceptions  to  be  tacked  to  the  record,  as  to  a  witmeu's  bekg 
hound  to  answer  a  question  tending  to  disgrace  Mm,  in  JT.  B, 
{Tidds  Forms.) 

{After  the  end  of  the  issue,  and  award  of  the  venire  facias, 
proceed  as  follows :) 

Which  said  issue,  in  form  aforesaid  joined  between  the 
said  parties,  afterwards,  to  wit,  at  the  sittings  of  nut  prtsf, 
holden  at  Westminster  HM,  in  and  for  the  county  of  Middlesex, 

on       ■    the day  of in  the year  of  the  reign  of 

our  lord  the  now  king,  before  the  right  honourable  Edward 
Lord  EUenhoroughf  chief-justice  of  our  said  lord  the  king,  as- 
signed to  hold  pleas  in  the  court  of  our  said  lord  the  kii^  before 
the  king  himself,  Edward  Law,  Esquire,  being  associated  unto 
the  said  chief-juBtice,  according  to  the  form  of  the  statute  ia 
Buch  case  made  and  provided,  came  on  to  be  tried  by  a  jury 
of  the  said  county  of  Middlesex^  for  that  purpose  duly  impan- 
nelled.  At  which  day  came  there  as  well  the  said  A,  B.  as 
the  said  C.  D,  by  their  respective  attomies  aforesaid ;  and  the 
jurorB  of  the  jury  aforesaid,  impannelled  to  try  the  said  issue, 
being  called,  also  came,  and  were  then  and  there  in  due  man- 
ner chosen  and  sworn  to  try  the  said  issue;  and  upon  the 
trial  of  that  issue,  one  E.  F,  was  produced  and  examined  upon 
oath  as  a  witoess,  by  the  counsel  learned  in  the  law  for  the 
said  A,  B.  in  support  of  the  said  action ;  and  upon  the  cross- 
examination  of  the  said  E,  F,  by  the  counsel  learned  in  the 
law  for  the  said  C.  D.  the  said  E.  F,  was  asked  by  the  said 
last^mentioned  counsel,  whether  he  had  not  been  imprisoned, 
upon  a  conviction  for  forging  a  coal-meter*s  ticket;  where- 
upon the  said  chief-justice  then  and  there  interposed,  and  be- 
fore the  said  E.  F.  had  given  any  answer  to  the  said  quesdon, 
declared  and  delivered  his  opinion,  that  the  said  E,  F,  was 
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not  bound  to  answer  the  said  question ;  and  the  said  E.  F. 
thereupon  then  and  there  refused  to  answer  the  same;  and 
afterwards,  at  the  said  trial,  the  said  chief-justice,  in  summing 
up  the  evidence  given  in  the  said  cause  to  the  jury  aforesaid, 
did  further  declare  and  deliver  his  opinion  to  the  said  jury, 
that  the  said  E.  FJa  refusal  to  answer  the  said  question^  threw 
no  manner  of  discredit  upon  him  the  said  E.  F. ;  and  the 
jury  aforesaid  thereupon  then  and  there  gave   their  verdict 

for  the  said  A.  B,  and L  damages ;  whereupon  the  said 

counsel  for  the  said  C,  2).  did  then  and  there  on  behalf  of  the 
said  C  D,  except  to  the  aforesaid  opinion  of  the  said  chief- 
justice,  and  insisted  that  the  said  E,  F.  was  bound  to  answer 
the  said  question,  and  that  his  refusal  to  answer  the  same  was, 
and  ought  to  be  considered  by  the  said  jury,  as  an  impeach-  , 
ment  of  his  credit ;  and  inasmuch  as  the  said  several  matters 
hereinbefore  mentioned  do  not  appear  by  the  record,  &c.  (at 
in  the  last.) 

4ffidavit  to  put  off  trial  on  account  ofahsence  of  material  witness. 

{TiMs  Forms.) 

In  the  King's  Bench,  &c.  A.  B.  plaintiff, 

and 
C,  D.  defendant. 

C.  D.  of  ■  ■  ,  the  defendant  in  this  cause,  maketh  oath  and 
saith,  that  issue  was  joined  in  this  cause,  in  '  term  last 
past,  and  that  notice  was  given  for  the  trial  thereof  at .  the 

sitting  within  (or,  at  the  sittings  after)  the  said  term ; 

and  this  deponent  further  saith,  that  E.  F.  late  of— is  a 
material  witness  for  him  this  deponent  in  the  said  cause,  as  be 
is  advised  and  believes,  and  that  he  cannot  safely  proceed  to 
the  trial  thereof,  without  the  testimony  of  him  the  said  E.  F. 
And  this  deponent  further  saith,  that  in  consequence  of  the 
notice  of  trial  so  given  as  aforesaid,  he  this  deponent  caused 
inquiry  to  be  made,  &c.  (stating  the  nature  and  result  of  the 
inquiry  made  after  the  witness^  and  the  time  when  he  is  likely  to 
attend.) 

Sworn,  &c.  C,  D. 
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ASSUMPSIT. 

Page  7.  Assumpsit  will  lie  against  a  corporation  aggregate, 
without  a  head,  on  an  executed  parol  contract  *. 

P.  26.  A  wager  relating  to   the  value  of  foreign  funds  is 
not  illegal,  and.  therefore  may  become  the  subject  of  an  ac- 
'  tion  of  assumpsit  ^. 

P.  S7.  A  promise  by  a  bankrupt  to  pay  to  the  plaintiff  a 
debt  which  he  owes  him,  provided  he  proves  it  against  his 
estate,  will  not  support  assumpsit ;  for  as  the  bankrupt  is  not 
liable  to  pay  the  debt,  there  is  no  consideration  for  the 
promise  ^. 
Moneyhad.  P.  54.  Where  the  plaintiff)  a  stock-jobber,  sold  for  the  de- 
fendant some  foreign  securities,  and  paid  him  the  amount,  bot 
it  having  been  discovered  that  the  securities  were  unmarket- 
able, the  plaintiff"  reimbursed  the  purchaser ;  held,  that  he 
might  recover  from  the  defendant  the  amount  paid  to  him 
for  the  securities,  in  an  action  for  money  had  and  received '. 
But  where  the  defendant,  a  captain  of  the  p]juiitifi'*8  sbipi 
drew  at  Rio  de  Janeiro,  a  bill  on  the  plaintiflT's  agent  for 
disbursements,  which  was  paid  by  the  agent,  in  London,  when 
d|ie ;  held,  that  the  plaintiff*  could  not  maintain  an  action  ki 
money  had  and  received  for  the  amount,  without  evidence  that 
money  came  to  the  defendant's  hands  *. 
PleaoffioA  P-  126.  Where,  in  assumpsit  by  an  executor  on  a  pnmiiH 
^uympnL     ^^^  note,  the  declaration  stated  that  the  note  was  payable  to 

■  ■   --■-     -■  -■  ■ — •^'^ 

*  Borsrly  «.  Liacoln  Oas  light  BL 

Company,  MS.  Q.  B.  T.  T.  1837.  *  Voang  r.  Cole,  3  Bi]«.  N.C 

2  Nev.  &  Pen*.  724. 

^  Morgan  o.  Pebrer,  3  Bing.  N.  '  Soott  v.  AliUor,  3  Bmg.  N.  C 

a  467.     3  Hodges,  8,  pat,  1647.  811. 

'  Brealey  V.  Andrew,  2  N.  &  Perr. 
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the  testator^  and  allied  a  promise  to  pay  the  executor ;  held, 
that  notwithstanding  the  new  rules,  non  assumpsit  was  a  good 
plea ;  for  the  new  rules  prohibited  the  plea  of  non  assumpsit, 
where  the  action  was  only  on  the  note^  and  on  the  promise  to 
pay  contained  in,  or  implied  by  law  from  it ;  but  this  was  not 
an  action  on  the  note  in  the  sense  of  the  rule,  it  was  brought 
on  an  express  promise  to  the  executor,  which  it  was  neces- 
sary  to  aver;  the  effect  of  the  plea  was  to  admit  that  the 
note  was  signed  by  the  defendant,  but  to  deny  that  he  had 
made  any  promise  to  the  executor  *. 

P.  1!S8.     In  assumpsit  for  use  and  occupation,  the  defendant  Evidence 
may  shew  imder  non  assumpsit,  that  he  had  received  notice  to  ^^^^^^^ 
pay  rent  to  the  mortgagee  of  the  premises ;  for  the  effect  of  the 
notice  is,  that  a  new  tenancy  is  created  between  the  defendant 
and  the  mortgagee ;  and  it  affords  proof  that  the  subsequent 
holding  is  not  by  the  permission  of  the  plaintiff,  as  alleged  in 
the  declaration,  but  by  the  permission  of  the  mortgagee,  which 
amounts  to  a  denial  of  a  matter  of  fact  stated  in  the  declaration, 
from  which  the  promise  in  law  is  implied.     But  the  same  con- 
struction of  the  rule  of  pleading,  does  not  apply  to  rent  due 
before  the  receipt  of  the  notice ;  for  up  to  that  time  the  defend- 
ant occupied  by  the  permission  of  the  plaintiff^.      So  in  as- 
sumpsit on  a  contract,  the  defendant  may,  under  non  assumpsit, 
give   in  evidence  another  contract  entered  into  between  the 
parties,  inconsistent  with  that  declared  upon ;   or  shew  diat 
there  was  a  condition  to  be  performed  by  the  plaintiff,  which 
he  neglected  to  perform  ^. 

P.  129.  Under  non  assumpsit,  in  an  action  to  recover  the 
amount  of  an  apothecary's  bill,  the  plaintiff  is  bound  to  prove 
that  he  is  an  apothecary  within  the  55  Oeo*  III.  c.  194.  s.  21  ^. 
And  it  makes  no  difference  in  that  respect,  that  the  defendant 
has  pleaded  a  tender  to  part  of  the  plaintiff's  demand  *. 

P.  129.  Under  a  non^  assumpsit  to  a  count  for  work  and 

*  Timmis  o.   Fbtt,  2  Mees.  &  457.    3  Hodges,  & 

Web.  729.  *  Shearwood  v.  Hay,  2  H.  &  W. 

^  Waddik>ve  t;.  Barnett,  2  Bing.  249.    5  Ad.  &  £U.  383. 

ISf.  C.  594.     1  Hodges,  395.    See  *  Willis  v.  Langridge,  5  Add.  & 

Popev.  Bigg,9B.&C.245.  £11.383.    2H.&W.250. 

'  Morgan  v.  Pebrer,  3  Bing.  N.  C.^ 
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ASSUMPSIT. 


[addehda. 


An  infant 
is  not 
liable  for 
neoessarieB 
supplied  on 
credit,  if 
he  has  the 
means  of 
paying 
ready 
money. 


Setoff. 


labour,  the  defendant  may  shew  that  the  work  was  done  under 
an  agreement  that  the  plaintiff  should  receive  no  remunaatkn 
for  his  services,  if,  as  the  event  was,  they  should  prove  unsuc- 
cessful *. 

P.  ISO,  In  assumpsit  against  a  common  carrier,  for  goods 
which  he  lost  through  negligence,  the  defendant  may  shew, 
under  non  assumpsit,  that  he  had  received  the  goods  on  an 
express  condition  and  agreement,  that  the  plaintifT  should  ac- 
company his  cart  and  protect  the  goods,  but  that  he  negkcted 
to  do  so;  for  it  is  a  qualification  of  the  contract  declared 
upon^. 

P.  137.  Where  in  assumpsit  against  executors  for  neces- 
saries supplied  to  the  testator,  who  was  an  infant,  it  appeared 
that  the  testator  held  a  commission  in  the  army,  and  that  he 
had  an  income  of  5001.  a  year ;  Lord  Ahmger  told  the  jury  that 
if  they  considered  the  income  sufficient  to  pay  for  neoesttries, 
the  infant  was  not  liable  for  goods  supplied  on  credit.  Verdict 
for  the  defendant  ^. 

P.  142.  Where  in  an  action  for  clothes  supplied  to 
the  defendant's  son,  an  infant,  it  appeared  that  the  clodies 
were  ordered  by,  and  sent  to  the  boy  at  school,  who  took  then 
home  during  the  holidays,  and  brought  them  back  on  his  retnni 
to  school ;  held,  that  there  was  sufficient  evidence  for  the  jury 
to  infer,  that  the  defendant  had  seen  the  dothes,  and  had  an- 
tliorized  the  son  to  order  them  ^. 

P.  154.  A  claim  arising  on  a  guarantee,  cannot  be  the  sab- 
ject  of  a  set  off,  for  it  is  not  capable  of  being  ascertained  with- 
out the  intervention  of  a  jury  ^ 

P.  158.  Where  a  factor  sold  goods  to  ^.,  and  noade  out  the 
•invoice  in  his  own  name,  but  at  the  same  time  diadosed  that 
they  belonged  to  a  principal  in  London  ;  and  it  appeared  that 
the  custom  of  trade  was  for  the  factor  to  sell  in  hia  own  naaae 


*  Hayselden  v.  Staff,  6  Nev.  & 
M.  659.  2  H.  &  W.  204.  HiU  v. 
Allen,  pott,  1649. 

^  Brind  r.  Dale,  2  Mees.  &  Wels. 

776. 
^  Borghhart  V.  Hall,  Cofum,  Lord 

Abinger,  C.  B.,  Sitt.  after  T.  T. 

1887,  >^e  for  new  trial  granted. 


See  Mortan  v.  Hall,  6  SiaoB,4& 
ante^  137* 

*  Law  r.  Wilkins,  1  Nev.  &Par. 
697.     1  W.  W.  &  Dav.  S39w 

'  Mosley  «.  Ingiis,  MS  C  f 
M.  T.  1837.  4  BiDg.  N.  C.  Oa«- 
ford  o.  Stirling^  4  £ipw  907* 
154. 
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when  he  was  under  advances  to  his  principal,  as  he  was  in  the 
present  instance ;  held^  that  A.  was  entitled  to  set  off  a  deht 
due  from  the  factor,  in  an  action  brought  against  him  by  the 
principal  for  the  price  of  the  goods  *. 

P.  166.  A  tender  of  pa3rment  by  a  purchaser,  in  order  to   Tender, 
obtain  an  article  purchased,  is  unnecessary,  where  the  vendor 
admits  that  the  tender  would  be  fruitless  \ 

P.  176.  Where  in  assumpsit  on  a  promissory  note,  the  de-  D§iniwnL 
fendant  pleaded  that  the  note  was  given  upon  an  agreement, 
that  the  plaintiff  should  advance  to  the  defendant  certain  money 
and  goods,  and  that  the  plaintiff  did  not  perform  his  agreement ; 
held,  that  de  injurid  was  a  good  replication  to  the  plea  ^. 


ATTORNEY. 

P.  187.  An  attorney's  bill  for  preparing  acknowledgments 
of  married  women,  and  attending  before  the  commissioners,  is 
not  taxable  ^. 

P.  192.  In  assumpsit  on  an  attorney's  bill,  the  defendant 
may  shew  under  non  assumpsit,  that  in  consequence  of  the 
plaintiff's  negligence  he  derived  no  benefit  from  his  services, 
or  that  the  plaintiff  had  agreed  to  do  the  work  for  nothing  *. 

P.  19S.  The  uniformity  of  process  act,  has  not  taken  away 
the  privilege  of  an  attorney  to  be  sued  in  his  own  court '. 


BANKRUPT. 


P.  238*  An  /.  0.  U.  dearing  date  before  the  bankruptcy  of 
a  trader,  constitutes  no  evidence  of  a  petitioning  creditor's 
debt,  without  some  proof  of  its  existence  before  the  bank- 
ruptcy s. 


*  Warner  o.  M'Ray  or  Kay,  2         *  HiU  v.  Allen,  2  Meet.  &  Wels. 

Gale,  86.     1  Mees.  &  WeU.  691.  283.      1  Mur.  &  Hur.  3?.      See 

^  Jackion  v.  Jacob,  3  Bing.  N.  C.  Hayselden  r.  Staff,  2  H.  &  W.  204. 

809.  6  Nev.  &  Man.  659.    Ante,  1648. 

'  Wataon  v.  Wilkes,    6   Ad.  &         '  Lewis  e.  Ker,  2  Mees.  &  Welf. 

SU.  237.    2  H.  &  W.  187.      Lory.  228.     1  Mur.  &  Hur.  4. 
mer  v.  Viieu,  3  Hodges,  38.  *  Wright  v.  Lainson,  2  Mees.  &, 

'  In  rv  Branson,  3  Bing.  N.  C.  Wels.  738>  poti^  1666. 
783. 
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P.  ftSS»  A  delivery  of  goods  bond  fde  )»y  a  trader^  in  du- 

charge  of  a  debt,  is  within  sec  82  of  the  bankrupt  act,  6  Geo. 

IV.  c  16,  if  it  be  intended  as  a  payment,  so  that  in  pcnnt  of 

law  it  can  be  pleaded  as  such  K 

A  payment       P.  272.  A.  and  ^.,  who  were  traders  in  embarraased  circiio> 

fraiSu^      stances,  directed  one  of  their  shopmen  to  remove  large  quan* 

^^^'y        tities  of  goods  to  his  lodg^gs,  and  to  sell  them  at  25  per  cent 

■old  by  B 

bankinpt,     under  prime  cost.    The  shopman  called  on  the  defendants  and 

J^^^  '^'  offered  the  goods  for  sale,  without  disclosing  the  names  of  hit 

ruptcy,  is  employers,  but  stating  that  the  owners  were  in  want  of  money ; 

\jofi^\i  the  defendant  called  at  the  lodgings  and  made  several  large 

^  vendee  purchases^  paying  the  shopman  for  each  parcel  in  cash  and 

of  knowing  deducting  the  discount ;   a  fiat  in  bankruptcy  issued,  and  the 

2JpJj^y  assignees  brought  trover  to  recover  these  goods  ;    the  jury 

stances  .  found  that  the  bankrupts  intended  to  defraud  their  creditors, 

#S%An«   ^VAVWh 

^fjj^  and  that  the  defendants  had  not  made  such  inquiries  as  honest 

and  prudent  men  would  have  done  ;  held,  that  the  assignees  of 
the  bankrupts  were  entitled  to  recover  back  the  goods  sold 
both  before  and  after  the  commission  of  the  act  of  bank- 
ruptcy, for  as  the  payments  for  the  goods  were  not  made  homa 
fde^  the  transaction  was  not  protected  by  sec.  82.  ^ 

P.  324.  Where  an  action  had  been  commenced  against  a 
bankrupt,  after  a  fiat  had  been  sued  out,  and  he  gave  a  cog- 
novit for  the  debt  and  costs,  after  which  he  obtained  his  certifi- 
cate; held,  that  he  was  entitled  to  be  discharged  out  of 
custody,  on  a  judgment  signed  on  the  cognovit ;  for  the  cog- 
novit did  not  create  a  new  debt,  and  the  cause  of  action  arose 
before  the  bankruptcy  ®. 


BILLS  OF  EXCHANGE. 


P.  352.  Where  a  clerk  in  a  firm,  after  the  death  of  two  of 
the  partners,  being  employed  by  a  surviving  partner  to  wmd 
up  the  partnership  affairs,  drew  and  indorsed  a  bill  of  exchange 


'  Cannan  v.  Wood,  1  Mur.    &     9.    3  Bing.  N.  C.  400. 
Hur.  77-    2  Mees.  &  Wels.  465.  ^  Osborne  v.  WilUamspa,  1  Jien. 

^  Devas  v.  Venables,  3  Hodges,      &  Wels.  650.     2  Gale,  12S. 
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in  the  name  of  the  firm ;  held,  that  he  was  not  liable  on  the 
bill,  at  least  without  some  evidence  that  he  had  used  the  name 
of  his  principal  without  authority  *. 

P.  S56.    A  member  of  a  joint  stock  company  has  no  au-  Joint  stock 
thority  implied  by  law  to  accept  bills  of  exchange  for  the  com-  *^*^P*"y- 
pany,  so  as  to  make  the  other  members  liable ;  for  such  com- 
pany is  not  like  an  ordinary  partnership  in  trade  \ 

P.  8S4.  Where  in  an  action  on  a  bill  of  exchange,  purport-  Foreign 
ing  to  be  drawn  by  A.  abroad,  on  B,  resident  in  England,  a 
witness  proved  that  he  saw  the  drawer  with  the  bill  in  his  pos- 
session abroad,  the  day  after  the  date  of  it ;  held,  sufficient 
evidence  of  its  being  a  foreign  bill,  without  shewing  that 
it  was  abroad  in  an  unaccepted  state  ^. 

P.  387.     Where  an  unstamped  check  was  read  in  evidence,   Want  of  a 
without  objection,  and  it  afterwards  appeared  to  have  been  post  J|[]^need 
dated ;  held,  that  the  evidence  should  be  struck  out  of  the  judge's  not  be 
notes,  the  defect  not  visible ;  and  that  there  was  no  occasion  to 
plead  the  want  of  stamp  ^. 

P.  393.    Where  in  an  action  against  the  indorser  of  a  bill  of  Alteration 
exchange,  the  defendant  by  his  plea  dented  the  presentment  at  on^^bill. 
maturity  and  notice  of  dishonour ;  when  the  bill  was  produced 
at  the  trial,  an  alteration  appeared  on  the  face  of  it ;  held,  that 
as  the  pleadings  admitted  the  acceptance,  the  plaintiff  was  not 
bound  to  explain  the  alteration  *. 

P.  434.  Want  of  effects  in  the  hands  of  the  acceptor,  excuses  Notice  of 
the  indorsee  of  an  accommodation  bill  from  presenting  it  for  ^honour. 
payment,  as  well  as  from  giving  notice  of  dishonour  to  the 
drawer  '• 

P.  439.  When  a  bill  falls  due  on  a  Sunday,  Christmas">day» 


"  Wilion  V.  Barthorpe,  1  Hot.  d2— 66.  Seeante^  ISO. 

Sl  But.  81.  '  Sibley  e.  Fisher,  Q.  B.  MS.  M. 

^  Bramah  v.   Roberts,  3  Bing.  T.  1837. 

N.  €.  96&    Dickenson  v.  Vslpy,  10  '  Terry  v.  Parker,  1  N.  &  Per. 

B.  &  C.  128,  anie^  356.  752.    In  this  case  Lord  Demnan 

*  Dempilliers  v,  Holden,  2  Gale,  said,  that  Jh  Berdt  o.  Atkinson,  2 

394.  H.    BL   336,   could   not   be   aot« 

'  Field  V.  Woods,  2  N.  &  P.  117-  tained. 
H^Dowall  V.  Lystir,  2  M.  &  W. 
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Grood-Friday,  public  fast  or  thanksgiving  day»  it  becomes  piy- 
able  on  the  preceding  day,  and  if  not  then  paid  may  be  treated 
as  dishonoured  *. 
Notice  of  P.  444.    Where  the  holder  of  a  bill  of  exchange  wrote  to 

the  indorser  the  following  letter,  "  The  promissory  note  ior 
200/.,  drawn  by  S.,  dated  18th  of  July  last,  payable  three 
months  after  date,  and  indorsed  by  you,  became  due  yesEterdar, 
and  is  returned  to  me  unpaid.    I  therefore  give  yon  notice 
thereof,  and  request  you  will  let  me  have  the  amoimt  forthwith;* 
it  was  held,  on  the  authority  of  Solarte  o.  Palmer  \  not  to  be  suf- 
ficient notice  of  dishonour,  for  it  did  not  shew  that  the  bill  had 
been  presented  for  payment®.     But  PaUeson^  J.,  held,  at  Nisi 
Prius,  and  the  court  of  King's  Bench  confirmed  his  ruling,  that  a 
notice  of  dishonour,  conveyed  in  a  letter  in  the  following  terms* 
"  Your  bill  due  this  day  has  been  returned  with  charges,  to  whicb 
we  request  your  immediate  attention,"  was  sufficient  ^.     And  in 
a  subsequent  case,  where  to  prove  notice,  the  following  letter 
from  the  plaintiff's  attorney  to  the  defendant  was  pat  in,  **  I 
am  directed  by  H.  to  give  you  notice  that  a  promissory  note  ibr 
992.,  payable  to  your  order  two  months  after  the  date  thereof 
became  due  yesterday,  and  has  been  returned  unpaid,  and  I 
have  to  request  you  will  remit  the  amount  thereof,  with  Is.  6eL 
for  noting;"  the  court  of  Exchequer  held  it  to  be  soffidoiL 
Parke^  B.,  said,  that  '<  the  case  of  Boulton  v.  Wekh  was  an  undse 
determination.     The  court  was  bound  by  the  case  of  Solaite 
V.  Palmer ;  but  the  term  '  necessary  implication,'  as  used  in 
that  case,  was  not  to  be  taken  in  its  strict  sense ;  it  meant, 
as  Lord  Eldon  said,  in  Wilkinson  v.  Adams*,  *  such   a  stroqf 
probability  that  an  intention,  contrary  to  that  imputed,  coolii 
not  be  supposed.'    A  notice  was  sufficient,  if  it  should  vpfo^ 
by  reasonable  intendment,  and  would  be  inferred  by  any  nu 
of  business,  that  the  bill  was  presented  and  not  paid.    No  ner- 
cantOe  man,  on  reading  this  notice,  could  possibly  misonder- 


*  Tanell  v.  Lewis,  1  Ld.  Raym.  C.  688.    3  Hodges,  77- 

743.     38  &  40  Geo.  III.  c.  42.    7  '  Orugeon  e.  Smith,  dtad  ia  i 

&  8  Geo.  IV.  c  15.  Mees.  &.  Wels.  804. 

«•  Ante,  444.  •  1  Ves.  &  Beam.  466. 

*  Boolton  9.  Wdcfa,  3  Bing.  N. 
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Stand  its  meaning.  Though  this  case  was  distinguishable  from 
Boultoa  V.  Welch,  inasmuch  as  the  notice  stated  that  the  bill 
was  Qotedy  yet  he  disclaimed  going  upon  that  distinction ;  the 
grounds  of  his  detennination  were,  that  it  appeared  by  neces- 
sary implicadony  on  reading  the  notice,  that  the  note  had  been 
presented  and  dishonoured."  *  So  where  a  witness,  to  prove 
notice  of  dishonour,  stated  that  the  day  after  the  bill  became 
due,  he  went  to  the  drawer's  house,  saw  the  defendant's  wife, 
and  told  her  he  had  brought  a  bill  which  was  dishonoured ;  she 
said  she  knew  nothing  about  it,  but  would  tell  her  husband  when 
be  came  home ;  held,  sufficient  notice  of  dishonour  \  . 

P.  449.  Where  the  plaintiff,  being  the  holder  of  a  bill  of  Notice  by 
exchange,  told  his  attorney  to  give  notice  of  dishonour  in  the  ^  ^' 
name  of  a  previous  indorser;  held,  that  notice  given  in  accord- 
ance with  such  directions  was  sufficient,  though  the  previous 
indorser  had  not  authorized  it  c. 

P.  450.  Though  every  indorser  of  a  bill  of  exchange  is  a  new  An  in- 
drawer,  yet  the  indorser  of  a  promissory  note  is  not  to  be  considered  J^JJ^g^^JJ 
as  a  new  maker ;  he  is  liable  only  in  the  character  of  indorser,  a  new 
and  is  entitled  to  notice  of  dishonour ;  for  the  maker  of  a  pro- 
missory note  is  in  the  situation  of  an  acceptor  of  a  bill  of  ex- 
change ^. 

P.  456.  Where  the  drawer  of  a  bill  of  exchange,  being  in-  Waiver  of 
formed  on  the  day  that  it  became  due  that  it  was  dishonoured,  ^^"^^^ 
said  that  he  had  previously  heard  so,  and  that  he  intended  to 
pay  it ;  held,  to  operate  as  a  waiver  of  strict  notice  of  dis- 
honour ®. 

P.  4d0.     Where  in  assumpsit  by  an  indorsee  against  the  An  admit- 
maker  of  a  note,  the  defendant  pleaded  that  the  note  was  given  i^,^\ 
for  a  gaming  debt,  and  indorsed  to  the  plaintiff  with  notice  merely  a 
thereof,  and  without  consideration ;  replication,  that  the  note  proof  of 

was  indorsed  to  the  plaintiff  without  notice  of  the  illegality,  Jj**  p»rt  of 

tne  Feoora 

and  for  a  sufficient  consideration,  on  which  issue  was  joined ;   which  is 
held,  that  upon  these  pleadings  the  plaintiff  was  not  called  upon  ^^    «iu^. 


*  Hodges  v.  Stevenson,  2  Meet.  Dav.  65. 

&  Wels.  799.  <■  GwinneU  o.  Herbert,  2  H.  & 

^  Honacgo  v.  Cowe,  1  Mur.  &  W.  194.    See  anU^  405. 
Hur.  54.  *  Norris  r.  Salomonson^  3  Hodges, 

*  Rogenon  v.  Hare,  1  W.  W.  &  U.    4  Soott,  267.    Ante^  449.  n. 


« 
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to  prove  the  oonndenitiiHi,  QOtil  the  defendant  cast  a  Bi»pick« 
on  his  title,  by  giving  evidence  of  the  illegal  concoction  of  the 
note ;  for  the  illegality  of  the  transaction  was  not  so  fer  ad- 
mitted on  the  record  by  the  plaintiff  as  to  dispense  with  evi- 
dence of  it*  **  An  admission  on  the  record^"  said  Alderson^  B., 
**  is  merely  a  waiver  of  requiring  proof  of  those  parts  of  the  re- 
cord which  are  not  denied,  the  party  being  content  to  rest  his 
claim  on  the  other  facts  in  dispute ;  but  if  any  inferences  are 
to  be  drawn  by  the  jury,  they  roust  have  the  facts  from  which 
inferences  are  to  be  drawn,  proved  like  other  fects."  * 
Umry.  P.  484.    By  7  W.  IV.  &  1  Vic  c.  80,  no  bfll  of  exchange 

payable  at  or  within  twelve  months  from  the  date  thereof,  or 
not  having  more  than  twelve  months  to  run,  shall  be  liable  to 
the  laws  for  the  prevention  of  usury  ^. 

P.  484.  A  note  payable  on  demand,  is  a  note  payable  within 

three  months  from  the  date  thereof,  within  the  8  &  4  W.  IV.  c 

98.  8.  7,  which  makes  such  notes  valid,  in  the  hands  of  a  bend 

flit  holder,  though  tainted  with  usury  ^ 

A  promiie       P.  491.     In  an  action  against  the  indorser  of  a  bill  of  ex- 

^beid!/    ch&i>gc»  A  promise  to  pay  need  not  be  alleged,  for  it  is  not  ne- 

leged  in  the  cessary  that  the  declaration  should  contain  an  averment,  which 

it  is  not  competent  to  the  defendant  to  deny,  and  by  the  new 

,    rules,  the  defendant  cannot  in  this  action  plead  non  assmnpsit^. 


CASE. 

P.  550.  Case,  and  not  assumpsit,  is  the  proper  remedy  against 
commissioners  under  a  local  act  for  a  neglect  of  duty,  for  which 
they  are  not  personally  liable  *. 

P.  586.  Where  A*  borrowed  a  horse  and  chaise,  and  took 
^.,  a  friend,  along  with  him  on  an  excursion,  B.  driving ;  held, 
that  an  action  on  the  case  lay  against  A.  for  an  injury  occasion- 


*  Edmunds  v.  Groves,  2  Mees.  &  ^  Griffith  o.  Razbroogli,  2  Mi 

Wils.  642.  &  Wds.  734.      But  see  Henry  e. 

«  See  3  ft  4  W.  IV.  c  98.  t.  7,  Burbidge,  3  Bing.  N.  &  SOI.     3 

anU^  484.  Hodges,  16,  unU^  491. 

«  VaUance  v.  Liddel,  2  N.  &  P.  *  Cane  pl  Chapman,  2  H.  &  W. 

73.  355.    1  N.  ft  P^nr.  104. 
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ed  by  the  negligent  driving  of  B.^  and  that  a  declaration,  alleg* 
ing  the  horse  and  chaise  to  be  in  the  posseasion  of  ^.,  and  that 
the  injury  was  occasioned  by  his  negligent  driving,  was  sus- 
tained by  the  above  facts  «. 

P.  600.  Where  in  case  against  a  sheriff  for  a  fidse  return 
of  nuUa  bona  to  a  writ  of/,  fa.,  the  declaration  alleged  that 
the  sheriff  had  levied  on  the  goods  of  the  debtor,  and  received 
the  money;  held,  that  the  plea  of  not  guilty  put  in  issue,  only, 
the  fact  of  the  sheriff  having  the  money  in  his  hands,  and  making 
the  return  alleged,  and  that  it  was  not  competent  to  him  under 
that  plea  to  set  up  the  bankruptcy  of  the  debtor  before  the 
execution  of  the  writ  ^ 


COVENANT. 

P.  638.  Where  certain  persons,  who  were  carriers  to  various 
parts  of  the  country,  covenanted  to  abstain  from  carrying  on 
their  trade  within  certain  limits,  in  consideration  of  being  paid 
one-third  of  the  carriage  of  the  butter  carried  along  the  line  of 
road ;  held,  that  the  contract  was  not  an  unreasonable  restraint 
of  trade®. 

P.  699.     Where  in  an  action  of  covenant  for  neglecting  to  a  plea  of 
repair,  the  defendant  pleaded,  that  after  the  covenant  had  been  "^."^T^ 
broken,  an  agreement  was  entered  into  between  the  plaintiff  executorv 
and  the  defendant,  that  in  consideration  that  the  defendant,  at  ^'^^^ 
the  request  of  the  plaintiff,  had  become  tenant  of  the  premises  ecuted  be. 
from  year  to  year  at  a  certain  rent,  and  had,  at  the  request  of  brought,  is 
the  plaintiff,  promised  to  repair  the  premises  before  the  12th  of  ^  •^- 
April  then  next,  the  plaintiff  would  give  time  till  the  12th  of  April  action  on  a 
for   such  repairs,  without  bringing  an  action,  and  in  case  the  ^^®"*"*' 
premises  should  be  repaired  by  the  1 2th  of  April,  would  relin- 
quish all  claims  in  respect  of  the  breach  of  covenant,  with  an  aver- 
ment that  though  the  defendant  was  ready  to  perform  the  agree- 


*  Wheendeyth  Patrick,  2  Meet. &  '  Archer  «.  Manh,  MS.  K.  B.  T. 

Well.  650.  T.  1837.    2  N.  &  Perr.   See  Hitch- 

^  Wright  V.  Lainson,  2  Mees.  &  code  v.  Coker,  2  H.  &  W.  464.     1 

Web.  739,  ante,  1549.  N.  &  Perr.  796^  anie,  639. 
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ment,  the  plaintiff  brought  the  action  before  the  12th  of  Aprfl; 
held  HI,  on  motion  in  arrest  of  judgment ;  Jirst^  became  it  wis 
a  plea  of  an  accord,  which  was  executory  only,  and  not  exe- 
cuted ;  and  a  plea  of  accord,  to  be  good,  must  shew  an  accord 
which  ought  to  be  executed,  and  has  been  executed  before 
action  brought;  and  secondly,  because  it  did  not  shew  a  good 
consideration  for  the  defendant's  promise  to  repair  before  the 
12th  of  April,  or  for  the  plaintiff's  promise  to  forbear  to  toe 
until  that  day;  for  the  de&ndant  was  liable  to  damages  for  i 
breach  of  the  covenant,  before  he  made  the  promise  to  repair 
before  the  12th  of  April,  consequently  such  promise  could  be 
no  consideration  for  the  plaintiff's  promise  to  forbear ;  snd  as 
such  promise  to  repair  was  not  made  until  after  the  new  tenancy 
was  contracted,  the  tenancy  was  no  consideration  for  the  sub- 
sequent prqmise  \ 

DEBT. 

P.  710.  A  count  that  the  defendant  accepted  a  bill,  and  pro- 
mised to  pay  the  amount,  whereby  an  action  had  accrued  to  tbe 
plaintiff  to  demand  the  amount,  is  in  substance  a  count  in  debt, 
which  does  not  lie  for  the  indorsee  against  the  acceptor  of  a 
bill  of  exchange  ^. 

P.  715.  Where  in  debt  against  the  acceptor  of  a  bill  of  ex- 
change for  73L,  the  defendant  pleaded  payment  into  court  of 
5Lf  and  "  that  he  was  not  indebted  beyond  that  sum,"  apoQ 
which  issue  was  joined ;  held,  that  under  this  plea  the  defendast 
might  make  any  defence  applicable  to  the  plea  of  ml  deUu 
though  the  plea  would  have  been  ill  on  special  demurrer  ^ 

P.  716.  Under  a  plea  of  nunquam  indebitatus^  to  an  actios 
of  debt  for  goods  sold,  the  defendant  may  shew  that  the  goods 
were  sold  on  a  credit  not  yet  expired  ^,  But  he  cannot  under 
this  plea,  give  evidence  of  payment  in  reduction  of  damages*. 

*  Bayley  v.  Homan,  3  Biog.  N.  *  Broomfield  o.  Smith,  1  K^b- 

C.  915.  &  Wels.  642.     2  Oak,  114.    Ss 

^  ClovoB  V.  Williams,  3  Bing.  N.  anU,  127. 

C  864.  '  Bdbin  v.  Batt,  2  Meea.  Sc  Wdi. 

'  Finleyion  v.  Mackensie,  3  Bing.  422.    1  Mur.  &  Hot.  TOl     Att* 

N.  C.  824»    See  Rawlins  r.  Dan-  716. 
vers,  6  £sp.  38. 
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P.  719.    By  4  8c  5  W.  IV.  c.  «2,  the  provisions  of  11  G.  II.  Apportion- 

OlOIlt  Oi 

c.  19%   respecting  the  apportionment  of  rents,  are  extended  reau. 
to  rents  reserved  on  leases,  determining  upon  the  death  of  the 
person  making  the  same,  (although  not  strictly  tenant  for  life,) 
or  on  the  death  of  the  tenant  pur  autre  vie>    And  by  sec.  2, 
"  all  rents,  annuities,  and  other  payments  coming  due  at  fixed 
periods,  under  any  instrument  executed,  or  (being  a  will)  which 
shall  come  into  operation  after  the  passing  of  this  act,  shall  be 
apportioned,  so  that  on  the  death  of  any  person  interested  there- 
in, or  on  the  determination,  by  any  other  means,  of  the  in- 
terest of  such  person,  he  or  his  personal  representatives  shall 
be  entitled  to  a  proportion  thereof,  subject  to  all  just  deduc- 
tions; and  the  person  entitled  to  such  proportion  shall  have 
the  same  remedy  for  the  recovery  thereof  as  he  would  have 
had  for  the  recovery  of  the  entire  portion,  but  so  that  persons 
liable  to  pay  rents  by  any  lease  or  demise  on  the  lands,  shall 
not  be  resorted  to  for  such  apportioned  parts ;  but  the  entire 
shall  be  received  by  the  person  who^  if  this  act  had  not  passed, 
would  have  been  entitled  to  such  entire  rents ;  and  the  propor- 
tion shall  be  recoverable  from  him  by  the  party  entitled  to  it 
in  any  action  or  suit  at  law  or  in  equity."    By  s.  3,  "  these  pro- 
visions shall  not  apply  to  any -case  in  which  there  is  an  express 
stipulation  that  no  apportionment  shall  take  place ;  or  to  annul 
sums  made  payable  in  policies  of  insurance." 

P.  753.     Where  in  an  action  of  debt  on  a  bond,  the  defend-  In  »»  sc- 
ant pleaded  that  the  bond  was  given  to  secure  the  payment  of  bond  the 
the  premium,  to  be  paid  pursuant  to  a  corrupt  agreement,  that  ^*^*°^?J'^ 
the  plaintiff  should  take  the  defendant's  son  as  an  apprentice  that  it  wa 
to  learn  the  profession  of  a  surgeon  and  apothecary ;  and  that  S^gjLJ^ 
the  said  agreement  was  antedated,  in  order  that  by  such  corrupt  oonsiders. 
contrivance,  the  apprentice  might  be  admitted  to  practise  as  an 
apothecary  after  serving  two  years,  instead  of  five  years,  as  re- 
quired by  the  55  Geo.  III.  c.  1 94.   After  verdict  for  the  defendant 
it  was  moved,  that  the  verdict  should  be  entered  for  the  plain- 
tiff, non  obstante  veredicto,  on  the  ground  that  as  the  object  of  the 
agreement  was  to  apprentice  for  a  surgeon,  as  well  as  for  an  apo- 
thecary, and  as  no  apprenticeship  for  a  particular  period  was  re- 

•  Ante,  719. 
VOL.  II.  3  I 
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quired  to  practise  as  a  surgeon,  it  could  not  be  a  eormpt  agree- 
ment  to  take  the  appreutioe  for  two  years,  to  tsachliim  surgery; 
bat  the  court  refused  the  application,  on  the  ground  that  there  wm 
a  distinct  allegation  in  the  plea  that  the  intention  was  to  defeat 
the  provisions  of  the  statute  of  apothecaries,  and  the  tmth  of 
that  allegation  was  established  by  the  verdict.  It  was  broadly 
laid  down  in  OoUins  v*  Blantem%  that  the  defendant  nugbt 
shew  that  the  oonsideration  was  illegal^. 
Sinumy.  P*  757.  The  sale  of  the  advowson  of  a  church  which  it  M 

is  not  simoniacal  by  reason  of  the  incumbency  being  at  die  time 
of  the  sale  voidahie  at  the  election  of  the  patron ;  and  a  con- 
veyance under  such  a  sale  will  pass  the  right  of  immediste  pr^ 
saltation ;  but  if  the  living  be  actually  wndf  the  right  to  tbe 
next  presentatioB  will  not  pass  by  a  sale  or  conveyanoe,  for  it 
is  BO  part  of  the  advowson ;  it  is  disannexed  «• 


DISTRESS. 

P.  797.  Where  A.^  being  seised  in  fee,  demised  prsniaei  to 
B.  for  a  term  of  years,  and  during  the  cootiBYiance  of  die  Itm 
he  granted  another  lease  to  C,  to  take  effect  from  the  eipi»' 
tion  of  the  first ;  held,  that  A.  did  not  thereby  part  with  die  re> 
version  so  as  to  disentitle  him  to  distrain  for  rent  due  bomB. 
under  his  lease  ^. 

P.  804.  Goods  removed  by  a  tenant  before  the  rent  beeaM 
due,  however  fraudulently,  cannot  be  pursued  and  distniai^ 
fbr  the  rent*. 


EJBCTIUSNT. 


P.  S%S»  An  assignment^  by  way  of  mortgage,  of  copyboU 
premises  by  a  common  law  conveyance  of  lease  and  relesse,  and 


*  2  Wils.  341,  anie,  ^SB.  «  Smith  n.  Dsy,  t  Hco.  ft  ^^ 
»  Prole  «.  Wiggiu,  a  Hedges,  684. 

204.    3  Bing.  N.  C.  230.  *  Watts  «.  llioaaa^  M&  Q-B^ 

*  Alston  V.  Atlay,  6  Nev.  A  M.  M.  T.  1837. 
686.     2  H.  &  W.  166. 
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fiot  by  any  sttrreoder  to  the  lord  nccording  to  the  custom  of  the 
manor,  does  not  confer  on  the  mortgagee  a  sufficient  title  to 
matntam  ejectment  even  against  the  mortgagor,  for  be  has  only 
an  cqmUMe  interest  in  the  premises  *• 

P.  367.  Where  a  lease  contained  a  power  to  determine  the 
term  by  giving  six  months'  notice  "  to  the  tenant ;"  held,  that 
a  notice  directed  to  and  served  upon  T,  M.,  who  resided  on  the 
premi9eii  and  described  himself  as  the  servant  of  his  brother,  the 
tenant,  whose  name  was  /.  M,^  was  insufficient,  though  in  .a 
subsequent  conversation  with  the  lessors  of  the  plaintiff  the 
tenant  said  "  those  notices  were  not  directed  to  me,  I  did  not 
regard  them>"  which  amounted  to  an  admission  that  he  had  re- 
ceived the  notice  \ 

P*  B76.  Where  a  lessee  disclaimed  the  lessor's  title  as  to  part 
of  the  demised  premises ;  held,  that  the  lessor  might  maintain 
ejeetmetH  for  that  part  ^, 

P.  944.  If  a  party  who  recovers  in  ejectment  takes  posses- 
sion of  die  premises  without  the  intervention  of  the  sheriff,  the 
court  will  award  a  writ  of  restitution  ^. 


EXECUTORS. 


P.  977.  Where  an  expensive  funeral  had  been  sanctioned  by  Fimertf 
a  party  who  subsequently  took  out  letters  of  administration  •*P*°**** 
to  the  effects  of  the  deceased ;  held,  that  he  was  liable  in  the 
capacity  of  administrator,  for  the  expense  *. 

P,  1006.  Where  an  executor,  afVer  payment  of  all  the  debts  Plenead- 
o£  which  he  had  notice,  invested  part  of  the  residue  of  the  per-  "•^•*'^*"^ 
sonal  estate  in  the  funds  in  his  own  name  for  the  benefit  of  the 
residuary  legatees ;  held>  in  an  action  against  him,  fifteen  yeans 
after  tbe  death  of  the  testator,  on  a  specialty  debt  pf  which  he 
had  np  notice^  the  facts  above  stated  would  not  sustain  a  plea 


*  Dob  d.  Nortii   o.    Webber,  3         *  Doe  d.  Phippt  v.  Gowen,  MS. 
N.  C.  922.  M.  T.  1837,  Q.  B. 


^  Doe  d.  Exeter,  Corporation  of,  ^  Jkte  d,  Stephens  v.  Lond,  MS. 

9.   Mitchell,  MS.  Coram  Pmttuan^  Q.  B.  M.  T.  1837- 

J.,  9uxn.  Assis.  Peyon.,iDDiifinned  in  *  Lqcy  r.  Waldrond,   3  Bing. 

Q.  B.  M.  T.  1837.  N.  C  841. 
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ofplene  admimittrami,  lor  he  had  die  estate  of  the  testator  idD 
hi  his  hands,  and  had  complete  control  over  it  *. 
JBvidflneeor  P.  1007.  In  an  action  against  executors,  if  they  plead  over 
and  the  verdict  pass  against  them,  the  production  of  the  judg- 
ment-roll  on  a  scire  Jieri  enquiry  before  the  sheriff  is  suflkieot 
prmd  facie  evidence  of  assets  to  find  a  devastacii  \ 

P.  1007.  In  an  action  against  executors  for  a  debt  of  the 
testator,  a  legatee  is  a  good  witness  for  the  defendants ;  for  bis 
legal  rights  under  the  will  cannot  be  affected  by  the  verdict  ^ 


FRAUDS,  STATUTE  AGAINST. 

Agraflmeat       P.  1024.  Where  the  defendant  in  a  chancery  suit,  with  the 

^^li        consent  of  the  plaintiff^  undertook  to  pay  the  plaintiff's  solicitor 

•x^o^ii^-       his  bill  of  costs,  in  consideration  of  the  suit  being  disoontmned; 

held,  that  as  the  plaintiff,  not  being  released  by  his  attorxKy, 

'  had  still  continued  to  be  liable  for  the  bill  of  costs,  thb  was  at 

agreement  by  the  defendant  to  pay  the  debt  of  another,  witfaifi 

sec.  4.  of  the  statute  of  frauds,  and  ought  to  have  been  ia 

writing^. 

A  contract        P.  1039.  Where  in  a  contract  for  letting  a  furnished  house 

sfiij^hld  ^^  defendant  undertook  to  supply  proper  furniture ;  held,  in  m 

^'^^  ^.      action  for  not  supplying  the  furniture  afler  the  plaintiff  hai 

ttstute.        taken  possession,  that  the  contract  for  letting  the  house  sod 

supplying  the  furniture  was  entire,  and  related  to  an  interest 

in  land,  within  the  4th  section  of  the  statute  of  frauds,  toi 

there  being  no  memorandum  thereof  in  writing,    the  actioD 

could  not  be  maintained  ^ 

P.  1040.  The  day  for  the  completion  of  a  purchase  of  so  in- 
terest in  land  inserted  in  a  written  contract  cannot  be  waited 
by  a  parol  agreement,  and  another  day  substituted  in  its  place 
so  as  to  bind  the  parties,  for  that  would  be  virtually  to  alkm  an 


•  Smith  r.  Day,  2  Meet.  &  Wels.  T.  T.  1837*  nik  for  a  aev  iml 
684.  granted. 

»  Palmer  «.  WaUer,  2  Gale,  10ft.  *  Tomlmioa  «.  GcD,  \W.W,k 

1  Mees.  &  Wds.  689.  Diw.229.    I  Ner.  &  Pttr. &MI 

•  Bui^iart  r.  HaU,  MS.,  Coram  •  Mecbden  v.  Walboi,  iVef'^ 
Lord  Abmgtr,  C.  B.   Stttingt  after  Perr.  224. 
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action  to  be  brought  on  an  agreement  relating  to  the  sale  of  land 
partly  in  writing  signed  by  the  parties,  and  partly  not  in 
writing  but  by  parol  only,  which  would  be  in  contravention  of 
the  statute  of  frauds  ^ 

P.  1054.  When  the  defendant  purchased  hops  by  sample,  and  Aooeptaaos 
the  bulk,  samples  and  invoice  were  sent  to  him  by  the  coach,  ff^^'*'*' 
pursuant  to  the  contract,  but  he  returned  them  as  not  answering 
the  samples  by  which  he  bought ;  the  jury  found,  in  an  action 
for  the  price  of  the  hops»  that  the  samples  did  answer  the  con- 
tract ;  held,  that  there  was  no  acceptance  of  the  goods  within 
the  sutute^ 

P.  1060.  Where  the  traveller  of  the  plaintiff,  a  hop  merchant,  Mcmomn- 
agreed  with  the  defendant  for  the  sale  of  a  quantity  of  hops  by  writing. 

sample,  and  the  defendant  wrote  in  his  book  the  following  me- 

« 

oioranduro  :  "  Sold  /•  D,  (the  defendant)  twenty-seven  pockets 
of  hops  at  lOSi.,  the  bulk  to  answer  the  sample  ;  samples  and 
monies  to  be  sent  per  Rockingham  coach,*'  &c. ;  this  was  signed 
hy  the  traveller  on  behalf  of  the  plaintiff;  held^  a  sufficient 
memorandum  in  writing  of  a  contract  within  the  statute  of 
frauds,  for  it  contained  all  the  terms  of  the  contract,  the  defend- 
ant's name  in  his  own  handwriting,  and  was  signed  by  the 
plaintiffs  through  their  agent  ^, 


FRAUDULENT  MISREPRESENTATION. 

P.  1074.  Where  a  female  who  kept  a  shop  applied  to  the  A  party 

plaintiff  to  supply  her  with  goods  on  credit,  and  gave  a  refer-  ^j^^L^  f^r 

ence  to  the  defendant,  and,  on  application  at  the  defendant's  having 

,  •  ■  made  a 

shop,  his  shopman  gave  such  a  character  of  the  female  as  to  in-  fraudulent 

dace  the  plaintiff  to  supply  her  with  goods ;  the  female  having  J^^*^"*"" 

disposed  of  the  goods  paid  the  produce  to  the  defendant  in  dis-  specting 

charge  of  a  previous  debt,  whereupon  the  plaintiff  brought  an  of  another 

action  for  money  had  and  received  against  the  defendant,  on  the  Y^^  ;t  be 

^  ^^  in  writing. 

*  Stowell   V.   Robinion,  3  Bing.         ^  Johnion  v.  Dodgwn,  2  Meet.  Sl 
S.  C.  92&     Oow  V.  Lord  Nugent,  6     Wels.  063. 
B.&Ad.58.  '  J<L 
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Case  win  Ue 
at  the  suit 
of  apenon 
injured  by 
faJtemisre- 
presenta- 
tiofit  f«« 
specthigf 
the  MfbjMC 
matter  of  a 
contract, 
though  he 
be  no  party 
to  the  con- 
tract, if  the 
person 
making  the 
representa- 
tions con- 
templated 
an  injury 
to  him. 


ground  that  the  goods  hnd  befen  procured  tfaroogh  hk  finrada- 
lent  contrivance  in  order  that  the  amount  should  he  paM  to  him- 
self; held,  that  the  represeirtations  made  by  the  shopniui  re- 
specting the  female  were  within  the  9  €reo.  IV.  c  14.  s.  6,  and 
not  being  in  writing  cotdd  not  be  received  m  eridenoe ;  and, 
there  being  no  evidence  of  fraud  independently  of  the  repre- 
sentation, that  the  action  could  not  be  maintained  ^ 

P.  1077.  Where  the  plaintiff's  father  purchased  of  die  de- 
fendant a  gun  for  the  purpose  tf  being  used  by  Mnuelf  tad  ht 
song^  which  the  defendant  falsely  warranted  to  have  been  nude 
by  2V.,  (a  gun-maker  of  distinction,)  and  to  be  safe  and  secure, 
knowing  at  die  same  time  that  the  gun  was  not  made  by  ^V., 
and  that  it  was  cotnposed  of  inferior  materials,  and  shortly  tfter 
the  purchase  the  plaintiff  lost  his  arm  by  the  explosion  of  the 
gun  while  he  was  using  it ;  held,  that  an  action  on  the  case  for 
a  fraudulent  misrepresentation  lay  against  die  defendant;  for 
he  had  knowingly  sold  the  gun  to  the  father  for  the  pnrpotetff 
being  used  by  the  plaintiff,  and  he  had  knowingly  made  a  &Ise 
warranty  that  it  might  be  safely  used,  in  order  to  effect  the  sale, 
and  the  plaintiff,  believing  the  representation  to  be  true,  osed  the 
gun,  whereby  he  sustained  the  damage;  for  unless  the  represent- 
ation had  been  made,  the  dangerous  act  would  not  have  been 
done ;  therefore  as  there  was  fraud,  and  damage  the  result  of 
that  fraud,  not  from  an  act  remote  and  consequential,  bat  one 
contemplated  by  the  defendant  at  the  time  as  one  of  its  results, 
the  party  guilty  of  the  fraud  was  responsible  to  the  party  in- 
jared,  upon  the  principle  of  Paisley  t^.  Freeman  *.  /Mf,  B^ 
in  delivering  the  judgement  of  the  court  said^  that  the  aetioD 
would  not  lie  if  the  gun  had  been  delivered  without  any  repre* 
sentation  by  the  defendant ;  nor  did  he  mean  to  say  tki^ 
an  action  would  lie  if  the  plaindff  had  not  known  of  v^ 
acted  upon  the  representation,  or  that  the  defendant  wodd  be 
responsible  to  a  person  not  widiin  hia  oontempladon  at  ik 
time  of  the  sale  to  whom  the  gun  might  have  been  aoU  or 
handed  over ;  "  We  decide,"  said  he,  "  that  the  defendant  ii 


■  Haslock    V.    Fergusson,     MS.         «  Ante,  1068. 
K.  B. T.  T.  1837-    2N.&P. 


AXkDSKDA.]      HU8BAND»  lTC.-»--UI8UftAK0B.--*rAETICULARS|  MTC,  IH$ 

responsible  in  this  esse  for  the  consequences  of  his  fraud,  while 
the  instrument  was  in  the  possession  of  a  person  to  whom  his 
representation  was  eith^  directly  or  indirectly  oommunicatedt 
and  for  whose  use  he  knew  it  was  purchased."* 


INSURANCE. 


P.  1137.  The  6  Geo.  IV.  c.  110,  respectmg  the  registering 
of  ships,  has  been  repealed  by  3  &  4  W.  IV.  c.  50  ;  and  the 
registering  of  British  vessels  is  now  regulated  by  the  8  &  4  W. 
IV.  c  55. 

P.  1155.  The  underwriters  of  a  policy  are  not  liable  for  the  Liability  of 
wages  and  provisions  of  the  crew  of  the  ship  during  its  deten-  ^^' 
tion  for  the  purpose  of  repairing  damages  sustained  by  the 
perils  of  the  sea,  nor  are  they  liable  for  damages  which  the 
court  of  admiralty  compelled  the  owners  of  the  insured  ship  to 
pay  for  injuries  occasioned  in  consequence  of  a  collision  by 
stress  of  weather  with  another  vessel ;  for  such  damages  are 
not  a  necessary  or  a  proximate  effect  of  the  perils  of  the  sea ; 
they  grow  out  of  an  arbitrary  provision  in  the  law  of  nations, 
from  views  of  general  expediency,  and  can  no  more  be  charged 
on  the  underwriters  than  a  penalty  incurred  for  a  contravention 
of  the  revenue  laws  of  any  particular  state  which  may  have 
been  rendered  inevitable  by  perils  insured  against  ^ 


PARTICULARS  OF  DEMAND  AND  SET  OFF*. 

When  the  declaration  does  not  disclose  the  particulars  of  the  When  the 

plaintiff's  demand,  and  they  are  not  delivered  with  the  dedar-  ^^  ^  ^^ 

ation  or  notice  thereof,  the  defendant  may,  by  summoning  the  livery  of 

particakn. 


*  Langridge  v.  Levy,  2  Mees.  &  *  This  lubject  has  bten  inadveru 

Web.  619-  ently  omitted  in  its  proper  plaoe. 

^  Devftox  r.  Salvador,  6  Nev.  &  Of  the  deliyery  of  particulars  In 

M.  713.  csjectment,  see  onto,  917. 
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A  copy  of 
the  parti- 
cuUra 
should  be 
anneied  to 
the  record. 


plaintifF  before  a  judge,  obtain  an  order,  before  appearance,  for 
a  particular  of  bis  demands  in  writing  *.  And  so  where  the 
defendant  pleads  a  set  off  for  goods  sold,  &c.,  the  plaintiff  may 
obtain  an  order  for  a  deliTery  of  the  particulars  by  the  de- 
fendant K  The  court  will  not  compel  a  plaintiff  suing  for  the 
breach  of  an  agreement,  and  assigning,  by  way  of  special 
damage,  that  he  has  incurred  certain  expenses,  to  fiimish  par- 
ticulars of  such  special  damage  ^, 

By  R.  T.  T.  1  W.  IV.  reg.  2,  it  is  ordered,  that  « with 
every  declaration,  if  delivered^  or  with  the  notice  of  declar- 
ation, \i  Jiled^  containing  counts  in  indehiUUus  assumpnt  or 
debt  on  simple  contract,  the  plaintiff  shall  tleliver  fuU  particu- 
lars of  his  demand  under  these  counts,  where  such  particulars 
can  be  comprised  within  three  folios ;  and  where  the  same  can- 
not be  comprised  in  three  folios,  he  shall  deliver  such  a  state- 
ment of  the  nature  of  his  claim,  and  the  amount  of  the  sum  or 
balance  which  he  claims  to  be  due,  as  may  be  comprised  within 
that  number  of  folios ;  and  to  secure  the  delivery  of  particulars 
in  all  such  cases,  it  is  further  ordered,  that  if  any  declaration  or 
notice  shall  be  delivered  without  such  particulars  or  such  state- 
ment as  aforesaid,  and  a  judge  shall  afterwards  order  a  delivery 
of  particulars,  the  plaintiff  shall  not  be  allowed  any  costs  in  re- 
spect of  any  summons  for  the  purpose  of  obtaining  such  order, 
or  of  the  parUculars  he  may  afterwards  deliver."  <> 

A  copy  of  the  particulars  of  the  plaintiff's  demand,  and  of 
the  defendant's  set  off,  if  any,  should  be  annexed  to  the  record 
at  the  time  it  is  entered  with  the  judge's  marshal  *.    And  when 


'  R.  H.  T.  2  W.  IV.  reg,  1.  s. 

47. 

<»  Tidd*a  Pnic.  9th  ed.  696.  New^ 
Prac  304.  It  Ib  no  objection  to 
the  use  of  particulars  of  set  off, 
that  they  are  pleaded  in  a  different 
court  from  that  in  which  the  action 
is  brought,  if  they  have  not  been 
delivered  pursuant  to  a  judge's 
order.    Lewis  r.   Hilton,   5  DowL 

267* 
*  Ketallick  c>.  Hawkes,  1  Mees.  & 


Wels.  578. 
-  R.   T.  T.   1   W.  IV.  i«g.  2. 

This  rule  is  not  imperative  on  the 
plaintiff  to  deliver  particulars,  or  a 
statement  of  his  demand  with  the 
declaration  or  notice  thereof,  though 
if  he  omit  to  do  so,  he  will  not  be 
allowed  for  them  in  costs,  if  after- 
wards called  for  and  delivered. 
Tidd,  N.  P.  802. 
•  Id.    Tidd's  N.  Prac.  304. 
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8  copy  of  the  particulars  of  demand  is  so  appended,  it  is  not 
necessary  to  prove  the  delivery  of  it  to  the  defendant  *. 

A  particular  of  demand  is  only  necessary  to  explain  a  com- 
mon count ;  the  defendant  therefore  is  not  entitled  to  particulars 
on  a  count  for  a  bill  of  exchange  \  or  on  a  special  count  ^,  And 
if  any  such  count  be  contained  in  the  same  declaration  with  a 
common  count,  the  delivery  of  particulars  on  the  latter  only  will 
not  preclude  the  plaintiff  from  recovering  on  the  former  ^. 

The  bill  of  particulars  should  contain  an  account  of  the  items  Effect  of  a 
of  the  demand,  and  specify  the  transaction  upon  which  the  mentinthe 
claim  arose.-  If,  however,  it  conveys  to  the  defendant  the  particulars, 
requisite  information,  however  inaccurately  it  may  be  drawn  up, 
it  is  sufficient  ^.  A  variance  or  mistake  which  is  not  calculated 
to  mislead  the  defendant,  will  not  prevent  the  plaintiff  from  re- 
covering. Thus,  a  mistake  in  the  statement  of  the  day  of  the 
month  on  which  the  work  and  labour,  which  was  the  subject  of 
the  action,  was  performed,  has  been  held  to  be  immaterial  ^  So  a 
mis-statement  of  the  situation  of  the  premises,  in  debt  for 
rent?.  So  disbursements  by  the  plaintiff  on  journeys  made  by 
him  upon  the  defendant's  business,  have  been  held  to  be  reco- 
verable under  particulars  "for  cash  advanced."^  So  where 
the  particulars  were  for  "chalk,"  and  the  evidence  was  of 
"  caulk."  *  So  where  the  particulars  were  "  for  composing  and 
printing  a  newspaper,"  and  the  proof  was,  that  the  plaintiff  had 
**  let  out  men,  presses,  and  type  for  the  printing  of  a  news- 
paper," it  was  held  sufficient,  no  objection  having  been  taken 
to  the  variance  at  the  trial  ^.  So  where  the  particulars  described 
the  plaintiffs  as  "brewers,"  and  it  appeared  that  they  were 
*' spirit  dealers,"  it  was  held  to  be  an  immaterial  variance  ^ 


*  Macarthy  v.  Smith,  8  Bing.  '  Milwood  o.  Walter,  2  Taunt. 
145.  224. 

^  Brooks  r.  Farrow,  3  Bing.  N.  C.  ■  Davies  r.  Edwards,  3  M.  &  S. 

291.  380. 

*  Day  V.  Davies,  5  C.  &  P.  340.  ^  Harrison  o.  Wood,  8  Bing.  371. 
Stannard  r.  Ullithome,  3  B.  N.  C.  See  Fisher  v.  Wainwright,  1  M.  h 
326.  WeU.  480. 

'  Cooper  r.  Amos,  2  C.  &  P.  267-         *  Spencer  v.  Bates,  1  Gale,  108. 
Day  r.  Daviee,  6  C.  &  P.  340.  ^  Bagpter  v.  Robinson,  9  Bing.  77- 

*  Day  r.  Bower,  1  Camp.  80.  n.  *  Lambirth  v.  Roff,  8  Bing.  411. 
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Thoiigb  the  pnticiilani  afe  merely  fer  *'  a  promiflsorj  aot^** 
the  pUuntiifiiny  recover  interests 

But  where  the  particuhmi  stated  that  the  action  was  **  for  the 
anKront  of  stakes  deposited  in  the  hands  of  the  defendant  by 
plaintiff*  and  jR.,  and  won  by  the  pUdntiff'  of  R.** ;  it  was  hdd, 
that  the  plaintiff*  could  not  recover  the  amoont  of  his  own  stake, 
on  proof  that  he  had  re-demanded  it  of  die  defendant  before  the 
event ;  for  the  particular  was  calculated  to  mislead,  it  mi^t 
have  induced  the  defendant  to  bring  witnesses  to  diow  that 
the  plaintiff*  had  lost  the  wager  ^  So  where  the  partial 
lars  specified  the  demand  to  be  for  a  promissory  note  which» 
for  want  of  a  stamp,  could  not  be  received  in  evidence,  it  was 
held,  that  the  plaintiff  was  precluded  from  giving  evidence  of 
the  consideration  for  the  note  ^.  So  where  the  partieolars 
stated  the  demand  to  be,  for  goods  sold  to  die  defendant,  it 
was  held  that  the  plaintiff  could  not  give  evidence  of  goods  sold 
and  delivered  by  the  defendant  as  agent  for  the  plaintiff^.  So 
a  particular  for  '*  a  beast  sold  and  delivered,  151  lOf.,*'  is  not 
supported  by  evidence  that  the  defendant  admitted  to  a  third 
person  that  he  owed  the  plaintiff  ISL  10<. « 

If  a  bill  of  particulars  specifies  the  transaction  upon  which 
the  plaintiff's  claim  arises,  it  need  not  specify  the  technical  de- 
scription of  the  right  which  results  to  the  plaindff  out  of  d&at 
trsnsaction.  Therefore,  in  an  acdon  by  a  carrier,  who  had 
misdelivered  goods  to  the  defendant,  the  amount  c^  which  he 
was  obliged  to  pay  to  the  real  owner ;  it  was  held  that  he 
recover  on  a  count  for  money  had ;  though  his  pardcular 
for  «  17  firkins  of  butter,  SSL  6#."  ' 

If  a  plaintiff  deliver  one  pardcular  under  an  order,  and  after- 
wards a  second  widkout  an  order,  he  cannot  give  evidence  of 
any  demand  in  the  second,  which  was  not  included  in  the  first  f. 
But  he  may  recover  a  demand  in  bis  particular,  aldiough  he 


*  Blake  o.  lAwnnoe,  4  Bsp.  147.  *  Bracket  v.  Smith,  1  Ad.  &  EIL 
^  DRyenpoit  i^.  Davit,  1  Meen.  &  468. 

Wds.  570.    2  Gale,  119.  '  Brown  o.  Hodgaon,  4  Tamt. 

'  Wade  V.  Beaaley,  4  Eap.  7*  IM' 

*  HoUand  v,  Hopkins,  S  B.  ft  P.  ■  Bnnm   «.    Watts,    1    Taaai. 

943.  aas. 
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may  have  otniCted  ten  Indhide  aiich  demand  in  «  biH  praviovaly 
sent  to  the  defendant  *• 

Where  a  judge's  order  directed  a  defendant  to  give  parti- 
culars of  his  set  off  with  daUi^  and  the  only  dates  iti  the  parti- 
culars delivered  in  obedience  to  the  order,  were  "  from  January 
1828,  to  January  1884/'  Twdai,  C.  J.,  held,  that  it  was  not  a 
sufficient  cofinpliance  with  the  order,  and  wouU  not  permit  the 
defendant  to  give  evidence  of  his  set  off^. 

It  is  a  general  rule,  that  the  plaintiff  Is  bound  by  the  parti-  The  pkiii. 
eulars  of  his  demand ;  but,  although  he  is  precluded  from  givii^  .  1^ 
evidence  of  any  demand  not  contained  in  his  particulars,  yet  he  ticnbn> 
may  take  advantage  of  any  evidence  produced  by  the  defendant 
to  increase  his  demand ;  as  where  the  plaintiff,  in  an  action 
against  his  partner,  confined  his  particular  to  a  separate  account, 
and  the  defendant  gave  in  evidence  a  general  account,  from 
which  it  appeared  that  more  was  due  to  the  plaintiff  than  he 
daimed  by  his  particular;  held,  that  the  plaintiff  was  entitled  to 
recover  the  sum  which  by  the  defendant's  evidence  appeared  to 
be  due  to  him  «.  Where  the  particular  contained  items,  as  due 
from  the  defendant  and  his  partner,  who  was  not  sued,  and  the 
defendant  pleaded  the  non-joinder  in  abatement ;  it  was  held, 
that  the  plea  was  sustained  by  the  particulars,  by  which  the 
plaintiff  was  bound,  though  it  appeared  at  the  trial  that  part  of 
the  demand  was  due  from  the  defendant  alone  ^. 

The  plaintiff  should  state  in  his  particulars  the  precise  sum  The  plain- 

which  he  seeks  to  recover;  if  there  has  been  an  account  be-  H?*^Ji!t!^ 

'  state  the 

tween  the  parties,  he  should  state  the  balance,  and  not  the  precise  sum 
amount  on  the  debtor  side  only  «.    But  he  need  not  specify  the 
sums  received  by  him  on  account,  it  is  sufficient  if  he  states  the 
balance '.     But  though  the  rule  requires  a  statement  of  the 


'  Short  r.  Edwards,  1  Esp.  374. 

^  8wsin  «.  iCoberts,  1  M.  &  Bob. 
452. 

^  Hurst  V.  Watkis,  1  Camp.  6a 

'  Golaon  v.  Selby,  1  £sp.  161. 

*  AdUngton  9.  Appleton,  2  Camp. 
410.  R.  T.  T.  1  W.  IV.  mUe. 
^  The  case  of  Adlingtoa  v.  Apple- 


ton,  has  been  misundentood,  it  is 
fuppoeed  to  be  a  dedsion  that  the 


plaintiff  must  gire  the  items  in 
reduction  of  his  demand,  that  is 
not  BO,  he  must  state  the  balance, 
but  he  need  not  shew  how  the 
balance  is  made  up."  Per  PatUion^ 
J.,  1  H.  &  W.  628,  infra. 

'  8mi(h  0.  fildridge,  6  N.  &  M. 
408.     1   H.  &  W.  627.     But 
Mitchell  V.  Wright,  1  £sp.  280. 
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balance,  it  seems  that  the  coart  cannot  compel  the  plaintiff  to 

give  credit  for  sums  received,  so  as  to  enable  the  defendant  to 

pay  the  balance  into  court  *. 

Qumrt^-  Where  the  plaintiff,  in  his  bill  of  particulars*  gives  credit  for 

^l^l^"'  •  Slims  received  on  account,  a  difference  of  opinion  prevails, 

admitted      whether  it  should  be  considered  as  evidence  of  payment  only,  or 

^q]J^^^  whether  it  should  have  the  same  operation  as  a  f^ea  of  payment 

be  givea  in  not  traversed,  or,  in  other  words,  whether  the  defendant  can  avail 

endenoe  m 

bar  of  the    himself  of  the  admission  in  the  particulars,  in  bar  of  the  action, 

^|^2^(        without  pleading  payment  of  the  sum  admitted.     In  Coates  r. 
:it?  Stevens  \  Parke,  B.,  expressed  a  strong  opinion,  that  there  was 
no  necessity  to  plead  payment  of  a  sum  which  was  admitted  by 
the  particulars.     But  where,  in  an  action  of  debt,  the  plaintiff's 
particulars  were  as  follow  :  "  For  a  cart  5/.,  deduct  paid  by  B. 
1/.  ISs;  balance  SL  7#.,'*  and  ^^  defendant  pleaded,  "except 
as  to  SL  7««,  nunquam  indebitatus,  and  a  payment  of  SI.  7#.  into 
court;"  at  the   trial  he  proposed  to  prove  the  payment  of 
1/.  ISs.;  but  Tindal,  C.  J.,  refused  to  receive  the  evidence,  as 
there  was  no  plea  of  payment,  and  the  plaintiff  had  a  verdict 
with  nominal  damages ;  on  a  motion  for  a  new  trial,  on  the 
ground  that  the  admission  in  the  particular  precluded  the  ne- 
cessity of  pleading  it,  the  dictum  of  Parke,  B.,  as  above  was 
cited.     '*  Coates  o.  Stevens,"  said  I^ndal,  C.  J.,  '*  was  an  acti<m 
of  assumpsit,  which  was  very  different.     Here  you  say  you 
never  were  indebted  to  the  plaintiff.     Strong  as  the  admission 
in  the  particulars  is,  it  is  no  more  than  evidence  of  payment ; 
but  it  cannot  be  set  up  in  bar  of  the  action."     "  The  plea  of 
mmquam  indebitatus,"  said  Bosanquet,  J.,  '*  was  framed  in  order 
that  payment  might  be  pleaded.    Here  the  debt  was  once  due."  ^ 
The  question  was  subsequently  raised  in  an  action  of  as- 
sumpsit for  use  and  occupation,  for  105L,  in  which  the  particu- 
lars of  demand  were  as  follow  :  **  the  plaintiff  seeks  to  recover  in 
this  action  the  sum  of  52L  I0s»,  being  the  balance  of  one  year's 
rent,  due  from  the  defendant,"  &c.:  plea,  as  to  all  but  5ftL  \0s.. 


*  Penpraue  «.  Crease,  1  M.  &  not  S.  P.  1  Gale,  75, 

Wels.  36.    Randall  r.  Ikey,  4  Dowl.  *  Emett  o.  Brown,  3  Bing.  N.  C. 

668.  674.    3  Hodges,  79* 
^  2  C   M.  &  R.  118.    S.  C.  but 
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pared  of  the  monies  in  the  declaration  mentioned,  rum  asiumpiiif 
on  which  the  plaintiff  took  issue;  as  to  52/.  10^.  residue,  pay- 
ment, as  to  which  the  plaintiff  entered  a  nolle  proseqw.  At  the 
trials  the  defendant  proved  payment  of  all  the  arrears  of  r^nt, 
but  it  was  objected  for  the  plaintiff,  on  the  authority  of 
the  preceding  case,  that  he  was  nevertheless  entitled  to  a  ver- 
dict for  nominal  damages  on  the  record  as  it  stood.  And 
of  this  opinion  was  the  court  above,  on  the  ground  that 
the  plea  of  payment  must  be  understood  as  referring  to  the 
sum  admitted  in  the  particulars.  **  We  do  not  feel  it  neces- 
sary," said  ParkCf  B.,  in  delivering  the  judgment  of  the  court, 
"  to  decide  whether  the  defendant  was  bound  to  plead  payment, 
in  order  to  avail  himself  of  the  sum  admitted  in  the  particulars, 
as  decided  in  Ernest  o.  Brown ;  for  we  think,  that  without  re- 
lying on  that  case,  we  must  construe  the  plea  as  intended  to 
apply  to  the  payment  admitted.  To  avoid  similar  questions 
in  future,  the  obvious  course  which  ought  to  be  pursued  in 
like  cases,  is  for  the  plaintiff  to  aver  the  part  payment  in  the 
declaration,  or  to  insert  in  the  declaration  the  real  amount 
which  the  plaintiff  seeks  to  recover."  '^  After  this  came  an- 
other action  of  assumpsit,  in  which  the  particulars  contained  a 
daim  for  wages,  at  1 5s.  a  week,  amounting  to  148/.,  and  gave 
credit  for  70/. ;  plea,  non  assumpsit.  At  the  trial,  the  defence 
was,  that  the  contract  was  for  7s.  a  week  only,  and  that  at  that 
rate  the  defendant  had  paid  the  full  amount ;  to  prove  the  pay- 
ment he  put  in  the  particulars,  which  admitted  payment  to  the 
amount  of  70/. ;  the  jury  found  a  verdict  for  the  defendant. 
On  a  motion  for  a  new  trial,  on  the  ground  that,  as  there  was 
no  plea  of  payment,  the  particulars  should  not  have  been  re- 
ceived in  evidence ;  or  at  all  events,  that  they  should  go  in 
reduction  of  damages  only  ;  the  court  held,  that  as  the  latter 
point  was  not  taken  at  the  trial  they  could  not  entertain  it,  and 
as  to  the  former,  that  the  evidence  had  been  properly  admitted. 
Parkef  B.,  said,  that  if  the  latter  point  had  been  taken  at  the 
trial,  they  would  have  to  consider  whether  a  payment  admitted 
by  the  particulars  must  be  pleaded.     He  should  have  enter- 


*  Niduittv.  WniisiDS,  2  Mmi.  &  Wds-V^O* 
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taiafid  Ikde  doabe  oo  that  sutjoct  wen  it  not  lor  die  com  of 
Ernest  o.  Browo ;  be  hod  a  difficulty  in  undentonding  tbe  di»> 
tinction  token  in  tliet  cose,  between  debt  and  oseompiit,  end 
he  wae  not  yet  utisfied  diat  the  opinioo  which  ^  ^xpreoaed  in 
Coatee  v,  Stevens  was  wrong  *. 

The  preceding  cases,  though  apparendy  confliedng,  may 
(with  the  exception  of  the  dictum  of  Pmrke^  B.)  be  eaaily  re- 
conciled, if  viewed  in  connexion  widi  other  deciaiona.  If  an 
admission  in  the  particttlare  be  considered  only  as  evidence  of 
pajrroent,  as  laid  down  by  Trndal^  C.  J.,  in  Ernest  v.  Brown, 
it  follows  from  the  case  of  Belbin  e.  Butt  \  diat,  withoqt  a 
plea  of  payment,  the  defendant  cannot  avail  himself  of  it,  in 
an  action  of  dehi ;  whereas  Shirley  e.  Jacobs*  is  an  anthority 
to  shew  that  in  assumpsit  die  admiesion  may  be  received  in 
evidence  in  reduction  of  damages,  widiont  a  plea  of  payment ; 
so  that  these  eases  have  established  the  distinction  taken  by 
die  court  in  Ernest  v.  Brown,  between  debt  and  aasumpML 
It  is  observable,  that  before  die  new  rules,  it  had  been  hdd, 
diat  if  the  defendant  availed  himself  c^  an  admission  in  dM 
particulars  in  order  to  shew  payment,  it  should  bo  oonsideffed 
as  Atf  evidence,  so  as  to  entide  die  plaintiff's  oounael  to  a 
reply  '•  And  the  new  rules  do  not  appear  to  have  made  any 
alteration  in  that  respect ;  for  though  they  require  the  par- 
ttculars  of  demand  to  be  annexed  to  the  declaration,  atill,  as 
we  have  seen*,  the  rule  is  not  imperative  on  the  plaintiff,  and 
even  if  he  does  append  the  particulars  to  the  record,  they  aie 
not  to  be  considered  as  incorporated  with  the  declaration  ^« 

An  objection  to  a  bill  of  particulars  <m  the  ground  of  vsp 
riancec,  or  of  its  inadmissibility  in  evidence  ^,  shoqld  be  taken 
at  the  trial.    Payment  of  money  into  court  does  not  c^ienle 


*  Keayon  v.  Wakes,  2  Mees.  & 
Wels.  764.  See  Booth  v.  Howard, 
b  PowL  438,  0109, 176. 

^  2  Meea.  &  Wels.  422.  1  Mar. 
&  Hur.  70,  ante^  716. 

«  2  Bing.  N.  C.  88.  1  Hodges, 
214,  cmto,  128. 

«  Rymer  «.  Cook,  M.  &  M.  86, 

miUy  1307. 

•  AtU§^  1564,  n.  41. 


'  Booth  o.  Howard,  1  W.  W.  ft 
Dav.  54.  6  Dowl.  488,  tmU^  176. 
Pottsfon,  Ji,  laid  A»wn  ia  this  case, 
that  the  partiookn  of  demand  were 
for  the  benefit  and  infonnation  of 
the  defendant,  and  that  he  need  take 
no  notice  of  them,  as  he  was  not 
bound  to  look  out  of  Uie  reeard. 

■  BeU  V.  PoUer,  2  Taant.  285. 

*  Kenjnn  «.  Wakes,  mjora. 
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ai  an  admiMion  of  the  particnlait  of  denlalld^    nor  of  • 
liability  on  all  the  contracts  stated  in  the  particvlars  y 


PRACTICE. 

Page  1312.  The  court  ahove  will  review  the  decision  of  a 
judge  at  Nisi  Prius  as  to  amending  the  record  under  8  &  4 
W.  IV.  c-  %.  « 

P.  1314.    In  order  to  entitle  a  party  to  have  judgment  en-  Judgment 
tered  for  him  under  3  &  4  W.  IV.  c.  42.  s.  24,  "  according  to  JJ^*^ 
the  very  right  and  justice  of  the  case/'  he  must  apply  to  the  right  and 
judge  who  tries  the  cause,  to  amend  the  pleadings  hefore  the  \}^  one. 
verdict  has  been  pronounced ;  for  the  statute  limits  the  right 
to  make  such  applications  to  a  period  antecedent  to  the  ver- 
dict*. 

P.  1316.    The  court  has  no  power  to  deprive  a  plaintiff  of  Cmn^ 
bis  costs  in  an  action  tried  before  the  sheriff,  though  the  da^ 
mages  given  by  the  verdict  be  less  than  40#.  * 

P.  1319.  An  interest  in  the  water  of  a  pump  appurtenant 
to  a  dwelling-house,  is  an  interest  in  land;  therefore,  when 
roch  an  interest  comes  in  question  in  an  action  of  trespass,  the 
judge  cannot  certify  to  deprive  the  plaintiff  of  costs,  though  the 
damages  be  under  40t.  ' 


AEPIaEVIN. 

P.  1346.    An  action  on  a  replevin  bond  was  stayed  at  the 
instance  of  the  sureties,  upon  paying  into  court  the  value  of 


*  BladLbnrne  u  ScholM,  2  Camp.  Tbe  ooort  wiU  oompd  a  foreign  po- 
341.  tentate  plaintiiF  to  find  seearity  for 

^  Booth  V.  Howard,  tupra^  antty  ooits  in  a  cauBO  arising  out  of  oom- 

174.  merdal  traniactions.     Emperor  of 

*  Ponea  0.  Leaven,  2  Gale,  132.  Braail  v.  Robinson,  5  DowL  A22. 

'  Seijeant  «.  Cbafey,   6  Ad.  ft  '  Tyler  v.  Bennett,  6  Add.  ft  EIL 

En.364.    2  H.  ft  W.  273.  877*    2  H.  ft  W.  272. 

*  Story  V.  Hodion,  5  OowL  668. 
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die  goods  dittvamtd  and  eoit»;  the  ▼dot  to  be  iMnuiaed  by 
the  prothdodtary  •• 


flLANDSm. 

P*  1 S56.  To  say  of  an  attorney^  *'  He  has  defnuidcd  hb  cr- 
ditoTSy  and  has  been  horsewhipped  off  the  coarse  at  Doncssteir 
is  not  actionable,  unless  spoken  of  him  in  his  profession  ^« 
PrinkgeA  P.  1364.  Words  spoken  by  one  member  of  a  chtriubb 
association  to  another  respecting  the  condnct  of  a  medical  rm 
employed  by  the  association  are  not  privileged  ^.  But  it  migbt 
be  otherwise,  if  the  words  formed  part  of  the  proceeding!  of  i 
meeting  of  the  body  convened  to  enquire  into  the  conduct  d 
the  medical  man  '. 

P.  1395.  By  6  &  7  W.  IV.  c  76.  s.  6,  no  person  shaU  pric 
°^*?j^  or  publish  a  newspaper,  before  there  sh^l  be  delivered  st  the 
tbe  print-  stamp  office  a  declaration  in  writing,  containing  the  title  of  tbe 
KA^T^"^  newspaper,  a  description  of  the  building  where  it  is  intend 
F"P"*****   to  be  published,  the  name  and  place  of  al)ode  of  the  printer  td 

m  a  newt-  .  .  .  ,  . 

p^cr.  publisher,  and  of  every  proprietor  resident  out  of  the  loitc* 

Kingdom,  and  of  every  proprietor  resident  in  the  United  Kia;- 

dom,  if  not  exceeding  two,  exclusive  of  printer  and  pabliibet 

and  if  the  number  does  exceed.two,  then  of  such  two  penosk 

being  proprietors,  the  amount  of  whose  respective  propoitioc^ 

shares  shall  not  be  less  than  the  proportional  shares  of  c)  i 

other  proprietor ;  and  every  such  declaration  shall  be  sigu* 

by  every  person  named  therein  as  prints  or  publisher,  sad  ^\ 

every  proprietor  named  therein  who  shall  be  resident  vhi.-: 

the  United  Kingdom.     Sec.  7.  imposes  a  penalty  of  50i. 

printing  or  publishing  a  newspaper  without  havii^  made 

A  cof^  of    delivered  such  declaration.     And  by  sec.  8,  the  commissi 

ndontobe  ^^  ^  stamp  office  are  required  to  deliver,  on  payment  of 

shilling,  a  certified  copy  of  such  declaration,  to  any  per 

applying  for  the  same ;  and  such  copy  shall  be  admitted  Id 


*  Otngdl    »   Turner,    3  Bing.  *  Martin  •.  Scrang,  S  il.> 

N.  ami.  398.    IN.&Pferr.sa. 

^  Doyler  tL  Roberts,  3  Biiy  N.  *  M. 
C 


ADDENDA.]  TBBSPASS.  1^7^ 

proceedings,  whether  civil  or  crimina],  touching  any  publication 
contained  in  auch  newspaper,  as  conclusive  evidence  of  the  truth 
of  every  matter  contained  in  the  declaration ;  and  after  pro- 
duction of  such  copy,  and  a  newspaper  entitled  as  therein  men- 
tioned, it  shall  not  be  necessary  to  prove  the  purchase  pf  the 
paper." 

P.  1S98.  In  an  action  for  a  libel,  the  defendant  cannot,  in 
mitigation  of  damages,  put  in  newspapers  deposited  at  the 
stamp-office  pursuant  to  the  statute  38  G.  III.  c.  78,  containing 
libels  on  himself  by  the  pkintiff ;  nor  a  copy  of  a  work  pub- 
lished by  the  plaintiff,  unless  he  can  show  that  such  publications 
came  to  his  knowledge,  and  provoked  him  to  write  the  libel  in 
question  *. 


TRESPASS. 


P.  1408.    A  warrant  of  distress  against  the  overseers  of  a  When  tres- 

parish  for  not  paying  over  the  balance  in  hand,  is  void,  if  it  ^^^  e^e- 

does  not  distinctly  set  out  the  summons,  the  hearing  before  the  cation  of  a 
magistrates,  and  the  refusal  to  pay.    And  trespass  will  lie  against 


the  magistrates  who  sign,  and  the  officers  who  execute  such 
warrant^.  But  trespass  will  not  lie  against  a  sheriff  for  executing 
9iJLfa.  after  notice  that  the  defendant  had  obtained  his  discharge 
under  the  insolvent  debtors'  act ;  for  the  sheriff  is  justified 
in  obeying  the  writ,  which  is  not  void,  but  issued  through  the 
irregularity  of  the  plaintiff.  It  differs  from  those  cases  where 
the  sheriff  sells  after  a  change  of  property,  because  there,  he 
does  not  obey  the  writ  ^. 

P.  1418.      Where  in  trespass  for  assaulting  the   plaintiff  Plesding. 
with  the  defendant's  hands,  and  with   a  truncheon  beating, 
bruising,  and  wounding^  and  ill-treating,  &c.,  the  defendant  plead- 


*  Watto  V.  Fraaer,  2  N.  &  Perr.         "  Whitmore  o.  Clifton,  1  M.  k 
157.  Rob.  531.    Tarlton  v.  Fisher,  Doug. 

*»  Harris  v.  Stewart,  7  C.  &  P.      671- 
779. 
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[addekda. 


Dt  inJuriA 
does  not 
|Nit  in  issue 
the  inten- 
tiim  with 
whidi  An 
authority 


ed,  Ist,  not  guilty  ;  and  secondly,  as  lo  the  amniirtay,  6eatng, 
and  ill-treaiing,  that  the  plaintiff,  a  female,  came  into  his  faoose^ 
created  a  dbturbance  there,  and  refused  to  leare  it  on  bem| 
requested  so  to  do,  whereupon  the  delendaol^  wutUer  moMut^ 
&c. ;  held,  that  this  plea  was  no  justification  of  the  striking 
and  wounding  with  the  truncheon  *. 

P.  1421.  Where  to  trespass  for  an  assault,  the  defeodant 
pleaded  that  the  pkintiff  created  a  noise  and  disturbance  m 
his  house,  and  that  in  defence  of  his  possession  he  geotlj  laid  bit . 
hands  on  her,  &c., — ^replication  de  injwrid;  held,  thst  opoi 
this  issue  the  motive  or  intention  with  which  the  defendast 
Sw  is  exer.  committed  the  assault,  whether  it  was  from  a  previoas  ieeliag 
dsed.  Qf  hostility,  or  from  a  sudden  transport  of  passion,  conU  not 

be  enquired  into,  and  that  the  defendant  was  entitled  to  a  rer- 
diet  on  proving  the  facts  stated  in  his  plea ;  for  as  it  thenbj 
appeared  that  he  did  no  more  than  he  was  by  law  authonxcd 
to  do,  his  conduct  was  justified,  whatever  might  have  beco  Im 
motive  b. 
New  as-  P.  1426.     In  an  action  for  a  disturbance  of  a  right  of  cm- 

sigiiment.  ^qj^^  jf  {^^  defendant  justifies  under  a  right  of  cooddoq  for 
his  cattle,  lemxnt  ti  coucAoai;  the  plaJntiflT  most  new  asngi  i^ 
he  intends  to  prove  a  surcharge  ^. 


*  OakeBtt.Wood,2Meet.&WeIs. 

791. 

» Id.  See  LucM  r.  Nockles,4  Bing. 
727. 10  Id.  157.  7  Bligh,  N.S.  140. 
1  Clark  &  Fin.  438.,  where  it  tras 
hiid  down  that  the  mrtuia  ci^jui  wm 
travenable  where  it  involved  a  mat- 
ter of  fact,  but  not  where  it  in- 
Tolred  a  mere  matter  of  law.  Parke^ 
B.,  in  deUvering  the  judgment  of 
the  court  in  the  principal  case,  said, 
'^  If  the  case  of  Lucas  0.  NockeUs,  had 
established  the  general  praposttion, 
that  the  motives  and  intention  with 
which  an  authority  given  by  law 
was  exercised,  could  have  been  en- 
quired into  on  the  general  replica- 


tion de  tf^^tarid,  we  onut  hart  btJ. 
that  audi  course  most  be  pmss^  » 
aU  cases,  though  it  might betti»> 
riance  with  the  inppoeed  niki  ■'' 
]xw  existing  before^  Bat  ve  A^  »< 
find  any  saA  geoenl  prapR^ 
established  either  by  the  sfiufl^  ^ 
the  judges  or  the  judgment  d  '> 
House  of  Lotds ;  that  obm,  tbcn- 
lore,  cannot  be  eoosidsfed mm  '^ 
thority  tar  the  gencfal  psf^^o^ 
that  motive  and  iiileBtMi  as  ^ 
the  subject  of  enquiry  on  thrgcs^ 
laltramse.''  SMeBk&WA.;^; 
'  Bower  e.  Jenkms,  2  Ner.  i 
Perr.  87. 
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TROVER. 

P.  146d.  Where  in  trover  (or  a  lease,  which  the  plaintiff  Plmdhig. 
declared  he  was  lawfully  possessed  of  as  of  his  own  property, 
tbe  defendant  by  his  plea  denied  the  plaintiff's  property  ;  held, 
that  this  plea  put  in  issue  the  right  of  possession  as  well  as  the 
right  of  property,  and  that  it  was  sustained  by  shewing  that 
the  defendant  had  advanced  money  upon  the  lease,  whereby 
he  acquired  an  equitable  mortgage  on  it ;  for  it  thereby  ap- 
peared, that  though  the  plaintiff  had  the  right  of  property  in 
the  lease,  he  had  not  the  right  of  possession,  and  that  the  de- 
fendant had  a  qualified  property  in  it,  together  with  the  right 
of  possession  *. 

P.  1472.     Property  in  a  ship  in  progress  of  building  ^. 


WITNESSES. 

COMPBTENCT  OF  A  WITNESS,  UNDER  S  &  4  W.  IV.  C.  42.  8.  26. 

In  an  action  against  a  master  for  the  negligent  driving  of  his 
servant,  the  servant  is  a  competent  witneaa  for  the  defendant, 
under  3  &  4  W.  IV.  c.  42.  ss.  26,  27.  Parke,  B.,  "  The  act 
appUes  to  all  cases  where  the  only  interest  is,  that  the  verdict 
in  the  action  would  be  evidence  for  or  against  the  witness ; 
here  the  servant  had  no  interest,  except  that  the  verdict  might 
be  given  in  evidence  in  an  action  by  the  master,  to  shew  the 
amount  of  damage.  The  act  is  not  confined  to  cases  in  which 
it  was  before  impossible  to  make  a  witness  competent  by  a 
release.  The  object  of  the  act  was  to  save  the  expense  of 
having  a  release  ^,  So  a  person  under  whom  the  defendant 
justiBes  in  trespass,  is  a  competent  witness  ^.  So  is  a  person 
who  may  be  liable  to  the  costs  of  tbe  action  as  special  da- 


*  Owen  «.  Knight,  Q.  B.  MS.         *^  Yeomant  v.  Leigh,  1  Mur.  ft 

M.  T.  1837.  Hur.  8?.    2  Mees.  &  Wels.  419. 

^  Laidler  r.  Burlinaon,  2  Mees.         ^  Creevy  v.   Bowman,    1   M.  & 

&  H'elf.  602.     1  tf  nr.  &  Hur.  109.  Rob.  496. 
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The  act        mages  \    But  a  person  interested  in  tbe  result  of  a  sait  in 
tmd^u^'  ^4^^)  ^  ^^^  ^  competent  witness  in  an  issue  directed  in  such 
issae  di-       suit ;  for  the  act  removes  the  objection  when  the  witness  is  in- 
court  of        competent,  on  the  ground  that  the  verdict  or  judgment  in  the 
equity.         action  in  which  it  is  proposed  to  examine  him,  would  be  ad- 
missible in  evidence  for  or  against  him ;  here  it  is  not  a  ver- 
dict or  judgment  that  would  be  used  against  him,  but  a  de- 
cree of  a  court  of  equity, — neither  is  this  an  action,  btftan 
issue  \ 


*  Fickler  v.  Holland*  Id.  468.  *  Stewvt  e.  Bamn,  M.  47X 
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ABANDONMENT;  iee  Imbuaamcb. 

nature  and  operation  of.  1167. 1179.  ^ 

effect  of,  acceptance  of.  1169,    when  it  will  not  avail.  1170. 

when  notice  of,  should  be  given.  1172. 

ABATEMENT; 

plea  of,  for  non-joinder  of  co-partner,  when  not  available.  535. 
may  be  pleaded,  when  all  parties  interested  do  not  join  in  suiiif;. 

105.  585. 
the  non-ioinder  of  a  secret  partner  cannot  be  pleaded  in.  106.  n. 
the  non-joinder  of  co-executors  may  be  pleaded  in.  997. 
plea  of  non-joinder  in,  is  bad  where  tne  statute  of  limitations 

applies.  1S57. 
plea  of,  in  replevin.  1399. 

ABSENTING;  see  Bankruptcy. 

from  home,  when  an  act  of  bankruptcy.  SI 9. 

ACCEPTANCE; 

of  a  bill  of  exchange.  419. 
presentment  for.  416. 
term  of.  419. 
*  of  foreign  bills,  mode  of.  4S0. 
qualified  or  conditional.  423.    partial  or  varying.  425. 

Elace  of  payment,  *'  not  elsewhere."  425. 
y  what  party  it  should  be  made.  427. 
cannot  be  revoked.  429. 
supra  protest.  431. 
of  goods,  what  is  sufficient  within  the  statute  of  frauds.  1054. 

ACCEPTOR; 

of  a  bill  of  exchange  should  know  handwriting  of  drawer.  59. 

lialnlity  of;  is  the  principal  dd)tor.  427. 

nipra  protest.  432. 

how  he  may  be  discharged.  420. 

ACCORD  AMD  SATISFACTION; 
must  be  specially  pleaded.  132. 
when  a  sufficient  answer  to  an  action.  Id,  699. 
plea  of  accord,  which  is  executory  only,  not  sufficient  in  cove- 
nant 1555. 

ACCOUNT  STATED; 

'  when  a  count  on,  may  be  sustained.  98. 
with  a  trustee,  a  married  woman,  an  infant.  102. 

ACKNOWLEDGMENT;  see  Limitatioxs,  Statute  of.  3. 

ADJUSTMENT;  see  Inbueamcs. 
definition  and  effect  of.  1 180. 
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ADMINISTRATOR;  see  Executors. 
who  18  entitled  to  be.  963. 
pendente  Hit ;  durante  absentia,  967. 
interest  of,  relates  beck  to  death  of  intestate.  973. 

ADMINISTRATION; 

cum  ieUamento  anneio,  when  and  to  whom  granted.  96S. 
de  bonii  mm,  when  granted.  964. 
durante  mmore  aetate.  965. 
bond,  nature  of,  action  on.  101 S. 

ADMISSION; 

on  the  record,  effect  o£  1553. 

ADULTERY ;  see  Cam.  Con. 

a  husband  is  not  liable  to  support  a  wife  guilty  of.  1098. 

ADVERSE  POSSESSION; 

what  constitutes,  so  as  to  bar  a  right  of  entiy.  831. 
where  parties  claim  under  the  same  right  it  is  not.  Id. 
sixty  years'  will  bar  the  crown.  Id, 

or  even  twenty  years',  if  there  be  not  a  judgment  in  intrusion.  837. 
of  copyhold  lands.  832. 
of  mortgaged  premises.  834. 
by  encroachment  on  waste  lands.  835. 
will  be  negatived,  when.  837. 

a  person  having,  for  20  years,  has  a  sufficient  title  to  maintsin 

ejectment.  845. 

ADVOWSON;  see  Simosiy. 

purchase  of,  when  void.  957. 

AFFIDAVIT; 

of  service  of  a  declaration  in  ejectment,  requisites  of.  899. 

AGENT;  see  PaiNciPAL. 

when  liable  to  his  principal,  for  money  had  and  received.  47, 48. 

not  liable  for  money  bond  fide  paid  to  prindpal.  49.  51. 

when  liable  for  goods  sold.  96. 

when  he  may  sue  and  be  sued.  105. 

may  draw,  accept,  or  indorse  a  bill  of  exchange.  346. 1550. 

his  appointment  and  authority.  347,  et  »eq, 

cannot  delegate  his  authority.  349.  866. 

may  ^ive  notice  to  quit,  if  duly  authorized.  hSS. 

who  IS,  within  the  statute  of  frauds.  1050.  1063. 

when  a  wife  will  be  presumed  to  act  as  husband's.  1092. 

employed  to  sell  a  horse  has  authority  to  warrant.  1505. 

ALIEN ; 

a  bill  in  favour  of  an  alien  enemv  vriU  support  a  promise.  35. 
capacity  of  a  wife  to  contract  wnen  her  Husband  is  an.  1101. 
who  is  considered  an  alien  enemy ;  incapacities  of.  1127. 

ALTERATION ;  see  Woax.  Bills  akd  Notes.  Covev akt. 
in  a  bill  or  note,  efiect  of.  388.  1551. 
will  avoid  a  deed,  or  bond,  or  covenant.  656.  758. 
will  avoid  a  policy  of  insurance.  1151. 

AMENDMENT; 

of  the  record  at  trial,  1309. 

ANCIENT ;  see  Lights. 

case  lies  for  an  injury  to  an  ancient  house*  561. 
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ANIMALS; 

case  lies  for  injuries  by.  553. 

ANNUITY; 

when  set  aude  for  ioibniiaiity,  money  paid  on  may  be  recovered. 

60. 
APPEARANCE ; 

in  ejectment,  notice  of,  time  of.  886. 

of  defendant  or  his  landlord  in  ejectment;  proceedings  thereon.  905. 

when  to  be  entered ;  how  to  be  made.  907. 

APPRAISEMENT ; 

of  distress,  when  and  how  to  be  made.  810.  812. 

APOTHECARY; 

statute  relating  to  practice  of,  and  decisions  thereon.  85. 
proof  of  certificate  of.  86. 

may  charge  for  attendance  or  medicine,  but  not  for  both.  86. 
must  prove  his  qualification  under  non-assumpsit  in  an  action  on 

his  bill.  129.  1547. 

APPORTIONMENT  of  RENT; 

when  there  may  be  an.  919.  1557 ;  when  there  cannot  be  an.  726. 

APPROPRIATION ;  see  Payments. 

ARREST ;  see  Privilege. 

malicious,  what  will  justify.  1437. 

ARRESTS  AND  DETENTION  OF  PRINCES;  sec  Insurance.  Loss, 
what  constitutes  a  loss  by.  1161. 

ASSAULT ;  see  T&ssfass  ;  Battery. 

what  constitutes  an ;  trespass  for.  1 409. 

ASSETS;  see  Executors. 

ASSIGNEES;  see  Bankruptcy. 

of  bankrupt,  actions  by.  283.     against.  SOI. 
when  notice  of  matter  intended  to  be  disputed  must  be  given  to. 

303. 
when  they  may  sue  and  be  sued  on  covenants  of  assignor.  670. 

ASSIGNMENT ;  see  New.   Breach. 
of  debts  by  arrangement.  52. 

of  all  a  trader's  property  to  particular  creditors  is  an  act  of  bank- 
ruptcy. 224. 
unless  it  be  for  a  valuable  consideration.  226. 
of  a  part,  only,  is  not  an  act  of  bankruptcy.  230. 
of  bankrupt's  property  to  assignees  how  effected,  and  what  will 

pass  by.  241. 
of  breaches  in  a  bond.  762. 
of  a  bail  bond,  how  to  be  made.  774. 
of  an  interest  in  land  must  be  in  writing.  1012. 

ASSUMPSIT; 

when  it  lies  in  general,  l. 

when  a  party  may  waive  a  tort  and  sue  in.  4. 

when  the  only  remedy.  5. 

will  not  lie  when  the  party  has  a  higher  security.  5. 

unless  the  security  be  collateral  only,  or  void.  6. 

must  be  founded  on  a  sufficient  consideration.  7. 

will  not  lie  on  contracts  in  contravention  of  the  statute  law.  8. 

or  founded  in  fraud.  19.  or  in  furtherance  of  immorality.  21. 

or  against  public  policy.  23. 
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ASSUMPSIT,  mmikmed. 

2.  WktU  contideraHon  u  sufficieDt  to  sopport  S7«    See  Covsiou- 

ATIOK. 

3.  Special  and  general.  43. 

will  not  lie  but  where  debt  would  lie.  44. 

4.  When  a  count  for  money  had  and  received  may  be  maiotnaed. 

45. 
moneys  or  something  agreed  to  be  coasidered  os  isoaejr,  miut 

have  beea  receive^l.  4e.  1546. 
mone^  received  on  a  bill  not  due,  insufficient.  47» 
will  lie  against  a  stakeholder  for  a  d^)oslt.  48. 
or  against  an  agent.  (See  Agent.)  li. 
there  must  be  a  privity  of  contract  between  plaintiff  and  de- 
fendant. 50. 
it  will  lie  where  the  defendant  consents  to  hold  oionej  for  the 

use  of  the  plaintiff  59. 
money  paid  under  a  mistake  of  fact8»  ony  be  recovered  oo  this 

couaL  54  to  59. 
but  not,  if  paid  under  a  mistake  of  law  or  with  a  knowledlge  of 

the  fects.  U. 
money  paid  on  a  consideration  which  ^ed,  when  recover- 
able. 60. 
when  paid  by  fraud  or  duress.  62. 
if  paid  under  compulsion  of  law  it  is  not  recoverable.  64. 
money  paid  on  an  illegal  contract,  when  recoverable  66. 

5.  When  a  count  for  money  paid  may  be  maintained.  69. 
will  lie  for  money  paid  by  compulsion  of  law.  71. 

but  not  for  money  paid  through  negl%ence  or  breach  of  duty. 
76.    nor  in  furtherance  of  an  illegal  olyecc  /dL 

6.  Will  lie  for  work  and  labour.  77. 

7.  For  goods  sold  and  delivered.  88.    See  Goods  sold. 

8.  On  an  account  stated.  98. 

9.  The  declaration  in.  los. 
10.  The  pleadings.  125. 

the  new  rules.  126. 

non  aisumpni,  when  a  good  plea  in  an  action  on  a  bill.  1547. 
what  may  be  given  in  evidence  under  a  plea  of  men  (utvmpmL 

127.  1547. 
accord  and  satisfaction.  132. 
Infancy.  134. 
payment.  145. 
setoff.  152. 
tender.  161. 

Sayment  of  money  into  c<»urt.  17 1 . 
Leplication.  176. 
de  injuria,  when  good.  Id, 

12.  Assumpsit  bv  assignees  of  a  bankrupt.  285. 
the  declaration.  291. 

the  pleadings.  295. 

13.  Assumpsit  on  a  bill  of  exchange.  485. 
the  declaration.  488. 

the  pleadings.  494. 

14.  Agamst  a  carrier.  530. 

15.  When  a  concurrent  remedy  with  case.  549. 

ATTESTATION ;  see  Will. 
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ATTORNEY ; 

agreement  by,  onStinday,  in  settHng  client's  fd^rs^pot  void.  16. 
not  entitled  to  compensation  for  attending  a  trial  as  a  witness. 

40. 
liable  for  money  paid  by  a  defendant,  where  he  has  commenced  an 

action  without  authority.  63. 
of  action  on  bill  of.  178. 
requisites  to  entitle  him  to  costs.  Id. 
practising  in  the  name  of  another.  1 79. 
when  he  may  abandon  a  suit  before  its  termination,  180. 
need  not  proceed  unless  supplied  with  expenses.  Id, 
must  have  taken  out  certificate  and  be  retained.  181. 
duty  of  to  client.  183.    if  services  worthless,  cannot  recover.  Id. 
when  a  bill  must  be  signed  and  delivered.  184. 
what  are  taxable  items.  185,1549. 
in  what  cases  a  bill  need  not  be  delivered.  187. 
what  is  a  sufficient  signing  and  delivery  of  a  bill.  189. 
how  a  bill  may  be  proved.  191. 
what  is  a  good  defence  to  an  action  on  bill.  192. 
privilege  of.  193.  1549. 
liability  of,  on  their  undertakings.  194. 
liability  for  negligence.  195. 
liability  to  third  parties  for  misconduct.  201. 
the  declaration  in  actions  against.  200. 
what  words  spoken  of,  are  actionable.  1 356. 

AUCTIONS; 

puffing  at,  avoids  the  sale.  SO. 

AUCTfONBER; 

is  the  agent  of  the  buyer  and  seller  within  the  statute  of  frauds. 

1050. 1062. 

AUTRE  DROIT: 

property  which  bankrupt  has  in,  will  not  pass  to  assignees.  259. 

303. 

AVERAGE;  see  lytirAAMCX. 

what  constituted  a  geoerah  1 176. 
what  constitutes  a  particular.  1178. 

AVOWRIES  AND  COGNIZANCES ; 
plea  of,  in  replevin.  1331. 

AWARD; 

assumpsit  will  lie  upon.  4. 
liability  of  an  executor  upon.  991. 


B. 

BAIL; 

case  will  lie  for  maliciously  holding  to.  1290.      « 

BAIL-BOND ;  see  Bond. 

BAILIFF; 

when  distraining  for  rent,  should  ha?€  the  warrant  of  the  land- 
lord and  be  sworn.  807. 
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BANK-NOTES;  see  Bills  of  Exchange. 
when  a  good  tender.  164. 958. 
definition  of.  3S8. 

BANKER; 

liable  in  assumpsit  or  case,  if,  being  in  funds,  he  dishonoun  the 

check  of  a  customer.  8. 
bound  to  know  the  signature  of  a  customer.  59.  551. 

BANK  OF  ENGLAND; 

statutes  for  the  protection  of  the  monopoly  of.  745. 

BANKRUPT;  see  Bamkruptct. 

contracts  against  the  policy  of  the  bankrupt  law,  void.  24. 

who  may  be.  S04  to  309. 

actions  by.  314. 

may  bring  action  to  dispute  the  coromisaon.  316. 

actions  agunst  317. 

dealings  with,  before  bankruptcy,  when  protected.  267. 

dealines  with,  after  an  act  of  baokraptcy.  S68. 

when  he  may  cUspute  the  commission.  316. 

is  not  liable  on  a  promise,  unless  in  writing,  to  pay  a  debt  dis- 

cfaaised  by  certificate.  S20. 
BANKRUPTCY; 

when  a  set  (^  is  allowed  in.  159. 

1.  What  constitutes  an  act  of.  S09,  et  geq,  217,  818. 
departing  the  realm.  209. 215. 

departing  firom  dwelling-house.  217. 
otherwise  absenting.  221. 
beginning  to  keep  house.  220. 
denial  to  creditors.  219. 
fraudulent  conveyance.  224. 
intent  to  delay  creditors.  218.  233. 
remuning  in  prison.  211.  234. 

2.  Petitioning  creditor's  debt.  235.  1 549. 

3.  Assignment  of  the  bankrupt's  property.  241.    statutory  pro- 

Tisions.  Id. 
what  passes  to  assignees  by.  241,  et  seq, 
goods  in  possession  by  order  and  disposition.  244. 
with  consent  ofthe  true  owner.  251. 
choses  in  action.  257. 

goods  in  possession  in  autre  droit  do  not  pass.  259. 
nor  for  a  specific  purpose.  262. 

4.  Protected  dealings  and  transactions.  267.  1550. 
payments  without  notice  of  an  act  of.  268,  et  teq. 
transfer  of  goods,  by  sale  or  otberwaw.  269.  1550. 
partnership  payments.  272. 

fraudulent  preference.  273. 

5.  Notice  of,  what  sufficient.  277. 

6.  Judgment-debts,  how  far  entitled  to  preference,  276. 

7.  Actions  by  assignees.  282. 

8.  Actions  against  asngnees.  301. 

9.  Evidence  in  such  actions.  304. 
who  may  be  a  witness.  31 1. 

10.  Actions  Dy  and  against  bankrupt.   See  Bankruft. 

11.  Certificate.  317. 

effect  of  certificate.  320. 1550. 

what  debts  may  be  proved  under  the  conimissioii.  52\' 

second  bankruptcy.  333. 
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BANNS;  see  Marriage. 

when  QMUTiage  without  pablication  of,  will  be  foid.  1456. 

BARRATRY ;  see  Inbdrance. 

definition  of;  what  constitutes  a  lose  by.  1165. 

BARRISTER ;  see  Coctnsel. 
cannot  sue  for  fees.  83. 

BASTARDY ;  see  Illegitimacy. 

BATTERY;  see  Assault.  Trespass. 
what  constitutes  a.  1410. 

BILL  OF  EXCHANGE ; 

1.  Acc^ted  by  a  party  in  his  ordinary  calling,  on  Sunday,  void.  16. 
definition  of.  SS5.  336, 
of  the  parties  to.  339.  1551. 

an  agent  who  indorses  for  his  principal  is  not  liable  thereon. 

1550. 
of  the  form  and  requisites  of.  360. 
must  be  for  the  payment  of  money.  363. 
payment  of  must  not  depend  on  a  contingency.  363. 
must  not  be  for  less  than  20t,  Id, 
should  describe  the  payee.  367. 
unless  it  be  made  payable  to  order,  or  to  bearer.  369. 
when  the  parties  are  fictitious  persons.  Id. 
the  drawer's  name  should  appear  in.  370. 
place  of  payment,  371. 
value  received.  372. 
date.  373. 

efiect  of  memorandum.  373,  4. 
the  usual  form  of.  375. 
s.  The  stamp.  S76. 

stamp  on  foreign  bill.  383. 

construction  of  stamp  act;  decisions  on.  385. 

efiect  of  not  being  duly  stamped.  387. 

3.  Alteration  in,  efiect  of.  388, 

4.  How  transferable.  395. 
by  indorsement.  396, 401. 
by  delivery.  399. 
transfer  by  trustee.  402. 
transfer  by  a  bankrupt.  403. 

liability  of  the  party  who  transfers.  Id.  405, 
indorsement  may  be  on  a  blank  stamp.  408. 
transfer  of  an  over-due  bill.  409. 
transfer  after  payment.  412. 
rights  of  the  holder  of  a  foi^ged.  414. 

5.  Presentment  for  acceptance,  when  to  be  made.  416. 
mode  of  presenting.  418. 

6.  Acceptance  of  an  inland,  form  of.  419. 
form  of  accepting  foreign  bills.  420. 
what  amounts  to  acceptance  of.  421,  2. 
qualified  or  conditional  acceptance.  423. 
partial  or  varying  acceptance.  425. 
acceptance  payable  at  a  particular  place.  426.   ^ 
may  be  made  on  a  blank  stamp.  426. 

by  what  party  a  bill  should  be  accepted.  Id. 

liabilitv  of  acceptor.  427. 

when  he  will  not  be  liable  to  the  holder.  428. 
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BILL  OF  EXCHANGE,  contimied. 

acceptance  once  completed  cannot  be  reroked.  4^. 
how  an  acceptor  may  be  discharged.  Id, 
acceptance  smpraproietL '4$l» 

7.  Presentment  for  payment.  4S4. 

should  be  made  within  a  reasonable  time.  435. 
days  of  grace.  437. 

mode  of  calculating  the  time  when  a  bill  becomes  due.  4$s. 
when  payable  at  usance.  Id. 
at  what  nour  presentment  should  be  made.  439. 
by  what  party  and  at  what  place  presentment  diould  be  made. 

44a 
'  consequences  of  not  duly  presenting.  443. 

8.  Notice  of  dishonour.  44S.    See  Notice, 
general  rules  respecting.  Id. 

9.  Protest.  458. 

10.  Effect  of  indulgence.  459. 

indulgence  to  accommodation  acceptor.  460. 
taking  additional  security.  461. 
discharge  by  bankruptcy  of  acceptor.  463. 
what  operates  as  a  waiver  of  a  discharge.  Id. 

11.  Lost  bills.  464. 

right  of  the  holder  of  a  lost  bill.  Id, 

E roper  course  for  the  loser  to  pursue.  466. 
b  remedy.  469.    cannot  maintain  an  action  on.  Id, 
a  promise  to  pay  it  u  not  binding.  470. 
loser  may  recover,  when  not  incforsed.  471. 
loss  of  one  half;  before  due.  478. 

13.  Consideration  for.  47S. 

when  want  of  consideration  is  no  defence.  475-7. 
plaintifT  not  bound  to  prove,  till  his  title  is  impeached.  479. 
IS.  Usury.  481. 1554. 

14.  Action  on.  484. 

of  the  different  forms  of  action  on.  Id.  1 556, 

15.  Witnesses,  competency  oC  500. 

16.  Interest  on.  504. 

BILL  OF  EXCEPTIONS.  1542. 

BOTTOMRY  and  RESPONDENTIA ;  see  Insurance. 
definition  of.  1214. 
partners  cannot  lend  on.  1216. 
upon  ships  trading  to  India.  Id. 

BONA  NOTABILIA ; 

what  constitutes ;  effect  of  as  to  probate.  968. 

BOND ;  see  Debt  ;  Axiministration. 

1.  Of  the  nature  and  requisites  of.  730. 
condition,  form  of.  731 . 

stamp  on.  733. 
construction  of.  736. 

2.  Extent  of  the  iiabili^  of  the  obligor.  740. 
the  penalty  is  the  debt  in  law.  741. 

what  pavments  will  discbarge  the  obligor.  741. 
when  proceedhigs  in  an  action  on,  will  be  stayed.  742. 
when  a  previous  demand  is  not  necessary  before  action  on.  Id. 
the  extent  of  obligor's  liability  on  an  indemnity  bond.  743. 

3.  Of  the  liability  of  a  surety,  when  there  b  a  change  in  the  li- 

tuatioD  of  the  obligee.  744. 
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BOim ;  eanamted. 

when  there  is  a  change  in  the  principals*  745« 

surety  to  tax  collectors,  and  parties  appointed  to  office.  747. 

giving  time  to  principal,  effect  of.  750. 

contributions  among  sureties.  750. 

4.  Liability  of  the  heir,  and  personal  leprasenti^ves.  757. 

5.  When  void  and  illegal.  757. 1557. 
in  restraint  of  trade.  638.  755. 
simoniacal.  755.  1558. 

6.  What  will  dischaige.    758. 

7.  assignment  of  breaches  in  action  on.  760. 

8.  Pleadings.  767.  1557. 

9.  Bail-bond,  nature  and  requisites  of.  770. 
when  sheriff  may  take.  771. 

when  it  may  be  pot  in  suit.  778. 
render  of  principal  will  not  discharge.  ItL 
assignment  of,  and  proceedings  on.  774. 
extent  of  the  liability  of  the  bail.  776. 
declaration  in  debt  on.  777. 
pleadings.  779. 

pleas  of  eomperuU  ad  diem,  taken  for  ease.  780. 
10.  Keplerin  bond,  proceedings  upon.  1344. 

BREACH; 

averment  of,  in  declaration.  1S3. 
in  an  action  of  covenant.  691. 
assignment  of,  in  debt  on  bond.  760.  765. 
when  assignment  of,  is  unnecessary.  763. 

BRICKS, 

under  size,  price  of  cannot  be  recovered.  13. 

BROKER ;  see  Agxnt. 

must  give  copv  of  charges  for  making  a  distress.  818. 
is  the  agent  of  the  buyer  and  seller  within  the  statute  of  ffauds. 

1063. 
authority  of  to  pledge  goods.  1497. 

BUILDINGS; 

when  case  will  lie  for  injuries  to.  561. 

BUTTER; 

price  of  cannot  be  recovered,  if  not  packed  as  the  statute  dn 

rects.  13. 


C. 

CARRIER; 

1.  Common,  duties  and  responsibilities  of.  507.  520. 

by  land.  id.    liable  even  in  case  of  robbery  or  fire.  509. 
exempt  from  liability,  by  act  of  God  or  king's  enemies.  508. 

2.  By  water,  duties  of^  51 1. 
commencement  of  risk.  512. 
termination  of  risk.  513. 

whether  bound  to  deliver  goods.  Id,  514.      •* 
liability  of,  and  statutes  renting  to.  515. 

3.  The  carriers'  act,  11  Geo.  IV.  &  1  W.  IV.  p.  517. 
decisions  under  it.  522. 

liability  of,  in  case  of  gross  negligence.  525. 
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CARRIER,  conHmieiL 

what  IS  a  recehring  bouse  within  the  act.  596. 

4.  M^thout  reward,  liability  of.  527. 

5.  Priyil^ge  of;  right  of  Gen.  528. 

6.  Actions  against.  530. 

of  the  party  who  may  sne.  531. 

7.  Of  passengers,  duties  and  liabilities  of.  557. 

8.  Delivery  <^  goods  to,  is  not  sufficient  within  the  statute  of 

frauds.  1054. 

CASE,  ACTION  ON ; 

when  it  will  lie  in  genera).  541.  1554. 

when  a  concurrent  remedy  with  trespass.  547. 

when  a  concurrent  remedy  with  assumpnt.  549. 

when  a  concurrent  remedy  with  covenant.  551. 

advanta^  of.  559. 

lies  for  mjuries  by  dangerous  animals.  Id. 

for  a  nuisance.  551. 

for  obstructing  ancient  lights.  558. 

for  injuries  to  buildings.  5G1. 

for  diverting  a  watercourse.  564. 

for  disturhance  of  a  right  of  way.  571. 

of  the  parties  to  an  action  on  the.  584.  1554. 

the  declaration.  59S. 

the  pleadings.  599. 1555. 

lies  tor  an  apportionment  of  rent.  719. 

for  a  pound  breach.  815. 

for  an  excessive  distress.  815. 

against  a  sheriff  for  taking  insufficient  pledges  in  replevin.  1047. 

CATTLE ;  see  Animals. 

CERTIFICATE ;  see  Bankeuptct. 

operates  as  a  discharge  of  bankrupt's  debts.  517.  590. 

how  to  be  pleaded.  318,  519. 

when  it  bars  a  debt  not  proveable  under  the  commission.  394. 

foreign.  351.    what  will  avoid.  Id»  332. 

when  it  bars  debts  proveable  under  a  second  commissioa.  333. 

when  a  judge  must  grant,  for  iaunediate  possessioB  in  qectment. 

943. 

of  a  judge  at  Nisi  Prius  respecting  costs^  1315. 

CHECK ;  see  Bills  of  Exchange. 
definition  of.  338. 

when  it  need  not  be  stamped.  379.  n, 
must  not  be  post-dated.  407.^ 
a  party  taking,  when  overdne,  does  so  at  his  peril.  41 1. 

CHOSES  IN  ACTION; 

will  pass  to  assignees  of  a  bankrupt.  257. 

the  husband  acquires  a  qualified  property  in  his  wife's.  1083. 

negotiable  instruments  are.  1084. 

CHURCHWARDENS ;  see  OvsasEEXs. 

may  maintain  ejectment  for  parish  lands^  when.  847. 

COHABITATION;  see  Past  Cohabitation. 

is  presumptive  evidence  of  husband's  assent  to  wife's  contract 

1090.  1098. 
subsequent,  avoids  a  deed  of  separation.  1 123. 
not  evidence  of  marrii^e  in  an  action  of  crim.  con.  1455. 
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COLLOQUIUM ; 

use  of  in  a  declaration  for  a  libel  or  slander.  1S61. 

COMMONER ; 

may  distrain  the  lord*s  cattle,  when.  791. 

when  he  may  distrain  the  cattle  of  another  commoner.  Id.  792. 

COMPENSATION  ; 

to  professional  men.  83. 

COMPETENT ;  see  Witness. 

COMPULSION  OF  LAW; 

when  money  paid  by,  may  be  recovered  back.  64. 

CONCEALMENT; 

of  a  material  fact  will  avoid  a  policy  of  insurance.  1205.  1231. 

CONCURRENT  ACTS ; 

what;  rules  respecting,  in  pleading.  116.  683. 

CONDITION ;  see  Bond. 

precedent,  nature  of,  rules  for  discoTering.  115.  682. 

of  a  bond.  731. 

recital  in,  efiect  of.  737.  74a 

if  impossible  to  be  performed,  obligor  is  discbai^ged.  758. 

CONSENT  RULE ; 
nature  of.  908. 

CONSIDERATION ;  see  Fobbbarance  ;  Assumpsit. 

what  sufficient  to  support  assumpsit.  7.  27,  et  seq, 

it  need  not  be  adequate  in  point  of  value.  27. 

giving  up  a  suit  where  the  law  is  doubtful,  is  sufficient.  30. 

past  consideration  when  sufficient  36. 

the  mere  delivery  of  a  thing  sufficient.  38. 

performance  of  a  duty  is  not.  39. 

impossible,  not.  40. 

may  be  bad  in  part  and  good  for  remainder,  but  if  part   be 

illegal  the  whole  is  void.  41. 

must  move  from  the  plaintiff.  42. 

or  his  agent.  43. 

when  illegal,  money  paid  on,  may  be  recovered.  66. 

statement  of,  in  the  declaration.  111. 

for  a  bill  or  note,  what  sufficient.  472.    See  Bills,  &c 

when  want  of  is  no  defence.  475. 

proof  of.  479. 

necessary,  to  support  a  contract  in  restraint  of  trade.  642. 
,  not  necessary,  to  sustain  a  deed  or  covenant.  634.  n. 

for  a  prombe,  must  be  in  writing  under  the  statute  of  frauds. 

1030. 

but  it  need  not  be  stated  in  express  terms,  if  it  can  be  inferred  it 

is  sufficient.  1034. 
CONSIGNEE ; 

of  goods  is  in  general  the  proper  party  to  sue  the  carrier.  530. 

CONSOLIDATION; 

of  actions,  when  the  court  will  order,  in  ejectment.  909. 
rule,  in  actions  on  policies  of  insurance.  1221. 

CONSTRUCTION ;  see  Covbnant.     Bond. 
of  covenants.  613. 
of  bonds.  736. 
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CONSTRUCTION,  ctmlmued. 
of  policies  of  iDsurance.  115S. 
of  policies  agaijist  fire.  Ii5&         , 

CONTINGENCY; 

SK,!ff  J?  SI  7  T^^^^"^  depend  on.  ses. 

the  statute  of  frauds  does  not  extend  to  contracts,  the  perftm. 

r^rx^y^w^  *  r..^  ^^  ^  '''"<*  depends  on.  104& 

CONTRACTS;  see  Frauos,  Statute  AGAINST. 

sunple,  express,  and  implied,  definition  of.  B, 

in  a)ntraTention  of  the  i^tatute  law,  cannot  be  enforced.  8. 

infnnging  on  the  revenue  laws.  16.  «uMreea.  ». 

awinst  morality  or  public  policy,  void.  81.  sj 

when  a  party  has  derived  a  benefit  from,  he  cannot  recover  money 

when  rescinded,  money  paid  on  may  be  recovered,  et'    ^  **' 

now  to  be  stated  m  a  declaration,  loe. 

when  positive,  act  of  God  shaU  not  excuse  non-peifiiraiaiice  oC 

how  rescinded.  1508.  11«.«. 

CONTRIBUTION; 

among  sureties,  when.  74.  750. 

none  among  joint  tort-feasors.  75. 
CONVERSION; 

what  constitutes,  so  as  to  subject  a  party  to  an  action  of  trover. 

by  a  bailee.  1478.    the  fact  of,  b  a  question  for  theYJr^  ^147^' 
a  servant  may  be  guilty  of.  1481.  ^nc  jury.  1479. 

a  demand  and  refusal  is  evidence  of.  1482. 
CONVOY;  see  Insurance. 

a  warranty  to  depart  with,  when  complied  with.  1 18«. 
COPYHOLD;  sec  Ejectment. 

evidence  in  ejectment  by  devisee  of.  936. 

evidence  m  ejectment  by  the  lord  of  the  manor.  940. 
CORN; 

sheaves  of,  and  growing  crops  may  be  distrained  for  rent  800. 
CORPORATIONS; 

when  they  may  sue  and  be  sued  in  assumpsit.  7.  1546. 

may  be  parties  to  a  bill  or  note.  344. 

are  liable  in  trover  for  a  conversion  by  their  agent.  1489. 
CORRECTION; 

of  a  servant,  apprentice,  or  child,  is  a  good  defence  in  trespass  for 

_  an  assault.  141$. 

COSTS; 

when  one  party  to  a  bill  may  recover  fix»m  another  costs  of  ao 

attome/s  bills  for.  187.    See  Attoxnby,  *^*^  ^*' 

treble,  recoverable  m  an  action  for  pound  breach.  815. 
sccunty  for,  must  be  given  by  plaintiff  in  ejectment,  if  an  mfimt 

n«««»^..«  ^r  *  i.  .    .  or  abroad.  911. 

payment  of,  m  case  of  a  second  ejectment  912. 

hTrr^JT***'  '''"^  "  ^"*  *^  '»  ejectment.  946. 
m  trespass  for  mesne  profits.  955. 
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COSTS,  cvMlNMal 

.liflliility  of  executor  for.  1009. 

judge*A  certificate  respecting,  under  45  filii.:  t3lS^^ 

under  SS  &  83  Car.  Uvt^Kk 
7-r    :>    i.  ,    .  under  .tb&.inatid^ua  tre^paai . act. 

,    /  .   s  1381. 

}         '  ,  •    t       • 

in  replevin.  ld4U  ' 

in  an  action  fof  words  and  for  a  libeL  1400. 

COUCHANCYj  seeLEVANCY. 

COUNSEL;  see  Baaeistee. 

practice  as  to  hearing,  at  Nisi  Prius.  1308. 

who  is  to  begin.  1303. 

right  of,,  to  reply.  1307. 

should  not  assist  a  party  who  conducts  his  own  cause.  1308. 

words  spoken  by,  in  conductii^  a  cause,  are  privil^ed.  1370. 

COVENANT; 

definimn  of:  «08: 

e!ipress,  what.  603.    implied.  606.    qualified.  608. 

construction  of.  613. 

personal,  what  is.  618. 

which  runs  with  the  land.  619. 

for  quiet  enjoyment.  688. 

not  to  assign  without  a  license.  686. 

personal  representatives  are  bound  when  named  in.  630. 

what  operaces  as  a  waiver  of  a  breach  of.  638. 

when  void  and  illegal.  634. 

who  are  incapable  of  being  bound  by.  635. 

when  binding,  though  nothing  passes.  637. 

in  restraint  of  trade.  638.  1555. 

to  deal  with  particular  persons.  644. 

respecting  the  exercise  of  particular  trades.  646. 

what  will  discbarge.  648. 

discharged  by  the  act  of  God.  650. 

discha^edby^operationoflaw.  /(/. 

by  acts  or  omission  of  covenantee.  658. 

COVENANT,  ACTION  OF. 

when  it  will  lie.  657. 

joinder  of  parties.  659. 

by  the  heirs.  9Q5, ,    .  •  ,     * 

against  the  heir  and  devisee.  666. 

by  executors  and  adnuiustratprs.  667^ 

against  executors,  &c.  668. 

by  assignees.  670.    of  a  bankrupt  889. 

against  assignees.  671. 

when  a  concurrent  remedy  with  case.  551. 

the  declaration.  673. 

the  piee^ngs.  69Su  ISAS» 

evidence.  701. 

the  judgment.  705. 

CREDIT; 

party  to  whom  given  liable  for  goods  sold.  97. 

CREDITORS; 

compounding  with  some,  in  fraud  of  others,  void.  20,  81. 

VOL.  n.  3  ^ 
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CRIM.  CON. ; 

trespass  or  case  lies  for.  1455. 

phdntiffmusl  prove  the  marriage.  1456.  See  Mabbiage. 

the  fiict  of  adultery.  1461. 

and  gire  evidence  of  damages.  Id. 

CRITICISMS; 

of  litenuy  works  are  privileged.  1370. 

CROPS ;  see  Corn  ;  GaowiMC. 

case  wfll  lie  for  excesuve  distress  of.  818. 

CROWN;  see  Adverse  Possession. 
debts,  entitled  to  priority.  977. 

CUSTOM  OF  LONDON; 

a  married  woman  may  trade  on  her  own  account  by  the.  1 101. 

D. 

DAMAGE  FEASANT; 

beasts,  may  be  distrained  for  rent.  794.  80S. 
avowries  and  cogninnces  for,  in  replevin.  1334. 

DAMAGES; 

in  trespass,  cannot  be  severed.  1431. 
in  crim.  con.  1461.    in  trover.  1500. 
in  an  action  of  warranty  of  a  horse.  1507. 

DEBT; 

1.  Action  oil 

by  assignees  of  a  bankrupt.  289. 

on  a  bul  of  exchange.  484.  1556. 

when  it  lies  in  genml.  709. 

lies  on  records.  710.    on  statutes.  711. 

does  not  lie  where  the  demand  cannot  easily  be  reduced  to  a 

certainty.  7IS. 

lies  against  executors  and  admimstrators.  718.  1008. 

the  declaration  in  debt  on  simple  contract.  713. 

the  pleadings.  714. 1556. 
8.  Debt  for  rent,  when  it  lies.  716. 

for  use  and  occupation.  718. 

the  declaration.  780. 

the  pleadings.  783. 

3.  Dd>t  for  double  value.  786. 

does  not  lie  against  weddy  or  quarterty  tenants.  787. 

4.  Debt  for  double  rent,  when  it  lies.  789. 

5.  Debt  on  bond.  730.     See  Bono. 
i  the  declaration.  760. 

the  pleading  761. 

6.  Dd>t  on  bail  bond.  770. 
the  declaration.  777. 
the  pleadings.  779. 

DEBTS;  see  Executors. 

rules  of  priority  in  payment  of,  where  the  estate  of  deceased  is 

insolvent.  977. 
when  an  executor  not  observing  such  rules  may  be  answerable  oat 

of  Us  own  estate.  986. 
what,  proveable  under  a  commission  of  baakmpC  861. 
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DECEIT;  lee  Fravdvlbnt  Repbssrntations. 

DECLARATION ;  lee  Assumpbiti  Cask;  Covxhant  ;  Dsbt  ;  and  other 

forms  of  actions, 
in  actions  by  assignees.  291 4 
in  an  action  on  a  bill  of  exchange.  488. 
in  actions  against  carriers.  534. 
in  an  action  for  diverting  a  watercourse.  569. 
in  an  action  for  an  interruption  of  a  right  of  way.  383. 
in  an  action  on  the  case.  599. 
in  ejectment.  878. 

service  of,  what  sufficient  889.    See  Sbbvicb. 
in  actions,  by  executors  or  administrators.  998. 
in  actions  against  executors.  1004. 
on  a  policy  of  insurance.  1217. 
in  an  action  for  malicious  prosecution.  1895. 
in  replevin.  1388. 

in  an  action  against  a  sheriff  for  taking  insufficient  pledges.  1348. 
in  an  action  of  slander.  1377. 
in  trespass  for  an  assault  and  battery.  1412. 
in  trespass  to  real  property.  1446. 
in  trover.  1490. 

in  an  action  on  a  warranty  of  a  horse.  1509. 

« 

DEED;  see  Covenant. 

how  proved.  701.    evidence  of  execution  is  dispensed  with  if  it  be 
twenty  vears  old,  or  produced  by  opposite  parQr.  Id* 
when  secondary  evidence  oC  is  amnissible.  704. 
of  separation,  between  husband  and  wife.  1 1 2 1 . 

DEFAMATION;  seeSLANnu. 

DEFEASANCE  I 

in  a  bond,  what.  731. 

DE  INJURIA;  see Rbvucaviov. 

when  a  good  replication  in  assumpsit.  176. 

when  not.  177. 

may  be  pleaded  in  replevin.  1385. 

when  proper  in  trespass^  1418. 

when  not  piopcr.  1420.    what  it  puts  in  issue.  Id.  1574. 

DELIVERY; 

transfer  of  a  bill  or  note  by.  399. 

of  goods  by  a  carrier,  what  is  a  sufficient.  51^ 

ofgoods,  within  the  statute  of  frauds.  1054. 

DEMAND  AND  REFUSAL; 

evidence  of  a  conversion.  1482. 

but  die  refusal  must  be  unqua£rfied.  1489. 

by  and  of  whom  the  demand  riiouidiie  made.  i486. 

DEPENDENT  and  INDEPENDENT  COVENANTS ; 
definition  of;  rules  respecting^  in  pleading.  679. 688. 

DEPOSITIONS; 

taken  before  commistioners  of  bankrupts,  when  conclusive  evi* 

dence  of  trading,  &c.  906. 

DETINET; 

when  executors  must  be  soed  in,  for  rent  722. 

3l2 
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DETINUE ; 

action  of,  when  it  lies.  781. 

the  declaration,  pleadings,  &c  783. 

DEVASTAVIT;  see  Exscvtoes.  19. 

DEVIATION;  see Insurancs. 
what  constitutes.  1192,5. 
may  be  justified  by  necessity.  1197. 

DEVISE ;  see  Will. 

DEVISEE; 

may  be  sued  on  the  covenant  of  the  testator  jointly  with  the  heir. 

666. 
liability  of,  on  bond  of  testator.  751. 

DESCENT  CAST; 

definition  of,  will  not  take  away  a  right  of  entry.  830. 

DISCLAIMER ; 

of  lessor's  title,  operates  as  a  forfeiture.  876.  1*559. 
what  acts  of  tenant  amount  to.  877. 

DISCONTINUANCE; 

of  an  estate,  definition  oL  829. 

will  not  defeat  a  right  ofentry  or  action  for  the  recovery  of  land. 

830. 

DISHONOUR;  see  Bill  OF  Exchange.    Notice. 

of  a  bill  of  exchange,  when  notice  of,  should  be  given.  445. 

DISTANCE; 

how  to  be  measured;  by  the  shortest  way  of  access,  or  as  the  crow 

flies.  641.  a. 

DISTRESS ; 

the  only  remedy  for  a  poor>rate»  and  for  composition-mon^,  in 

lieu  ot  statute  duty.  711. 
nature  of,  and  causes  for  which  it  may  be  made.  785. 
who  may  make.  787. 1558. 

bow  to  be  avoided,  by  payment  or  tender  of  rent  792. 
taking  a  bond  for  rent  will  not  waive  a  right  to  make.  795. 
what  ma^  be  distrained.  794. 
things  pnvil^ed  from.  795. 
things  conditionally  privileged.  797. 
things  in  actual  use  are  privileged.  798. 
so  are  things  in  the  custody  of  the  law.  799. 
fixtures.  li 

sheaves  of  com,  and  hay  may  be  distrained.  80a 
in  what  place  it  should  be  made.  802. 
in  case  of  ihuidulent  removal  605.  1558. 
at  what  time  it  should  be  made.  805* 
in  what  manner  to  be  made.  807. 
bow  it  should  be  disposed  of.  809. 
impounding.  I<L 
sale  of.  810. 
second  distress.  815. 
rescous,  or  pound  breach.  814. 
remedy  for  a  wrongful.  815. 
for  an  excessive.  816. 
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DITCHES;  property  in.  1451. 

DORMANT  Partner  ;  see  Partnebb. 

holder  of  a  bill  on  which  the  firm  is  liable  need  not  sue.  357. 
will  not  be  liable  onf  bills  after  his  retirement.  359. 

DOUBLE ;  see  Rbnt  ;  Debt. 

DRAWER ; 

name  of»  should  be  inserted  in  a  bill  of  exchange.  370. 

DRIVING; 

rule  of,  on  the  high  road.  539. 

DRUGS ; 

if  sold  for  an  ill^al  purpose,  price  of  cannot  be  recovered.  13. 

DURESS; 

money  paid  by,  recoverable.  69. 


E. 

EARNEST ; 

what  constitutes  an,  within  the  statute  of  frauds.  1059. 

EASEMENT;  see  Way;  Lights. 

not  sufficient  to  maintain  trespass.  1440. 

EJECTMENT; 

1.  History  and  nature  of  action  of.  819.* 
9.  For  what  things  it  will  lie.  823. 

what  will  be  a  sufficient  description  of  the  thing  for  which  the 

action  is  brought.  894. 
S.  What  title  is  necessary  to  support.  898. 

plaintiflTmust  have  a  legal  title  and  a  right  of  entry.  829.  1558. 

how  a  right  of  entry  may  be  lost.  Id, 

by  adverse  possession.  831. 

4.  Who  may  bring  this  action.  840. 

a  mortgagee.  Id,  lord  of  the  manor.  841.  a  copyholder.  849. 
a  widow  entitled  to  free  bench,  a  guardian,  and  an  assig- 
nee. 843.  a  tenant  by  elegit,  844.  personal  representa- 
tives, devisees,  and  persons  having  adverse  possession  for 
twenty  years.  845.  corporations.  846.  parsons.  847. 
trustees.  848. 

5.  When  an  actual  entry  is  necessary  to  sustain.  853. 

6.  When  notice  to  quit  must  be  given ;  requisites  of  notice.  857. 

et  seq.    See  Notice. 

7.  The  declaration.  878. 

notice  to  appear,  and  the  requisites  thereof.  886. 
time  of  appearance.  887. 
service  or  the  declaration.  889. 
affidavit  of  service.  889. 
judgment  by  default.  909. 

8.  Appearance  of  the  defendant,  and  proceedings  thereupon.  905. 
consent  rule,  notice  of.  907. 

9.  Consolidation  of  actions. 

10.  When  the  court  will  stay  the  proceedings.  911. 

11.  Evidence  of  the  plaintiff^s  title.  991. 

evidence  in  ejectment  by  landlord  against  a  tenant  999. 
by  the  hdr.  931. 
by  devisee.  936. 
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EJECTMEST^eonimued. 

erideDce  in,  by  an  execudoD  ofeditor.  9S7. 

by  a  mortgagee.  938. 

by  an  executor  or  adminbtrator.  999. 

by  aBugnees.  Id. 

by  a  parson.  940. 

in  case  of  copyholds.  Id, 

who  may  be  a  witness  in.  941. 
IS.  Of  the  mal,  jadgment,  and  execution.  942. 
IS.  Costs.  946. 

14.  Writ  of  error.  948. 
when  a  court  of  equity  will  restrain  a  party  firoift         „  „ 

fartner  ejectneBta.  449L 

15.  Trespass  for  mesne  profits.  949. 

ELECTION; 

debt  lies  against  retuniin^  officer  at,  for  penalties  for  not  deliver- 
ing copy  of  the  poll  to  a  candidate.  711. 

ENTRY; 

how  Tight  of,  may  be  barred.  8S9. 

when  necessary  to  be  made  before  ejectment.  859. 

ENTRY  AKD  EVICTION; 

a  good  plea  in  covenant  for  nonpayment  of  rent  698. 
and  also  in  ddit.  783. 

ERROR; 

writ  of,  how  to  be  brought  in  cjectnent  946. 

ESCROW; 

definition  of.  758. 

EVICTION;  seeEMTAV. 

EVIDENCE;    see  Bakkruftct ;  Cotbkant;   Debt;  EjxcnavT; 

and  other  forms  of  action, 
lull  or  note  not  duly  stamped  cannot  be  received  in.  387. 
in  actions  against  carriers.  536. 
in  ejectment.  981. 

in  ejectment  by  landlord  i^ainst  a  tenant  988. 
by  the  heir.  991. 
hearsay  and  reputation.  Id.  958. 
to  establish  illegitimacy.  934. 
in  trespass  for  mesne  profits.  951. 
in  actions  by  executors.  1007. 
in  actions  on  policies  of  insurance.  1883. 
where  the  statute  of  limitations  is  pleaded.  1857. 
in  an  action  for  malicious  prosecution.  1898. 
in  replevin.  1337. 

in  an  action  against  a  sheriff  for  taking  insufficient  pMgei  in  re> 

plevin.  1548. 
in  an  action  for  slander,  or  libel.  1393. 
in  mitigation  of  dami^es.  1398. 
in  trover.  1500. 
of  a  will.  1589. 

EXCEPTIONS; 
bill  of.  1548. 

EXCISE; 

contracts  in  violation  of  regulations,  may  be  enforced.  18* 
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EXECUTION;  see  Judgment. 
suing  out  in  ejectment.  944. 
when  a  judge  may  certiffr  for  a  speedy.  1391. 

EXECUTORS ;  see  Admkist&atob* 

1.  Property  of  testator  in  possession  of,  does  not  pass  to  assig- 

nees.  Soo* 
S.  When  they  may  sue  and  be  sued  on  the  covenants  of  the  tes- 
tator. 667. 

3.  May  now  be  sued  in  debt.  713. 
may  maintain  debt  for  rent.  717. 

when  they  must  be  sued  in  detmet  and  when  in  debt  789. 

4.  May  distrain  for  rent  due  in  lifetime  of  testator.  791. 

5.  Who  may  be.  955. 

6.  De  ton  tort,  957.    liability  of.  960. 

7.  Of  their  interest  in  the  estate  of  the  deceased.  972. 
cannot  maintain  an  action  before  probate.  Id. 

how  they  should  dispose  of  the  estate  of  the  deceased.  975. 
may  give  a  preference  among  creditors  of  an  equal  degree.  989. 
may  retain  for  their  own  debts.  98S. 

8.  Of  their  liability  in  respect  of  the  acts  of  the  deceased.  984. 
of  their  liability  in  respect  of  their  own  acts.  987. 1589. 

9.  When  answerable  de  homt  proprm,  989. 
when  liable  as  assignees,  for  rent  990. 
when  personally  liable  in  an  award.  991. 

10.  Actions  by.  993. 

the  declaration,  in  actions  by.  998. 
the  pleadings  and  evidence.  1 101. 

11.  Actions  against. 

the  declaration.  1004. 
the  pleadings.  1005. 
19.  Admission  of  assets,  what  will  amount  to  devastavit.  1008. 

1550. 
liability  of,  for  costs.  1009. 
judgment.  1011. 
IS.  Promise  by,  to  pay  debts  of  deceased,  must  be  in  writing. 

109S. 
EXTORTION ; 

money  paid  through,  when  recoverable.  69  to  64. 

F. 

FACTOR;  see  Agent. 

when  claims  upon  may  be  set  off  in  an  action  by  the  principal. 

158. 
authority  of,  to  pledge  goods  of  principal.  1497. 
when  d^t  of,  may  &  set  off  against  demand  of  principal.  1548. 

FALSE  IMPRISONMENT; 
when  trespass  lies  for.  1439. 
when  it  will  lie  against  public  officers  for.  1434. 
when  it  will  not  Be  against  a  judge  of  a  court  of  record  for.  1435. 
the  pleadings  in  trespass  for.  1437. 

FEME  SOLE; 

when  a  married  woman  may  be  considered  as.  1 100. 1 104. 

FERRY; 

case  lies  for  disturban(;e  of.  544. 


FIAT;  flee  Bam KEUFTCT. 

proceedipgs  under,  bow  provpd.  310.      . 

FIKB; 

aacBtry  must  be  nmde  to  avoid,  in  order  to  mamtain  riectmem. 

854. 

9fRE;  see  Loss. 

inniranee  against.   ISS3. 

FIXTURES; 

will  pass  to  the  assigneet  of  a  baidmipty  wben.  255. 
are  privileged  from  distress.  799. 
wben  trover  will  lie  for.  1475. 

FORBEARANCE; 

of  a  suit,  a  sufficient  conrideration  to  support  assumpsit.  31. 

to  enforce  aji.fa,,  sufficient  Id. 

for  what  dme.  S2. 

to  sue  upon  a  cognovit.  S3. 

to  sue  where  the  party  is  not  liable,  not  sufficient.  S3. 

FOREIGN  BILL ;  see  Bills  and  Notes. 

what  diaii  be  deemed.  S84.    stamp  on.  383. 
when  dishonoured  should  be  protested.  458. 
in  the  place  in  which  it  is  made  payable.  459. 

FOREIGN  JUDGMENT; 
assumpsit  will  lie  upon.  6. 

FOREIGNERS ; 

not  bound  by  our  revenue  laws.  17. 

FORFEITURE;  see  Disclaimer. 
evidence  in  ejectment  for.  925. 
waiver  of,  a  eood  defence  in  ejectment.  929. 
wben  not  tmien  advantage  of,  remainder*mao  bas  a  new  right 

1278. 
of  a  replevin  bond,  what  amounts  to.  1344. 

FORGERY ; 

no  title  can  be  obtained  through.  414. 

of  a  bill  or  note,  what  is.  415^ 

when  money  paid  on  a  forged  instrument  may  be  recovered  back. 

58. 
FRAUD; 

transactions  founded  in,  void.  19. 

money  paid  by,  recoverable.  62. 

will  avoid  a  covenant  636. 

FRAUDS ; 

statute  against.  1015. 

1.  Sec.  1  &  2.  What  leases  roust  be  in  writing.  I016. 
assignment  or  surrender  of  interest  in  land  to  be  in  writing. 

1019. 

2.  Sec.  4.    Promise  by  an  executor  to  be  in  writing.  1021,  2. 
promise  to  answer  for  the  debt  of , another  must  be  in  writii^ 

1033.  156a 
and  be  founded  on  a  sufficient  consideration.  1031. 
agreements  in  contemplation  of  marriage  must  be  in  wntii^ 

1038. 
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FRAUDS,  eoniumed. 

BO  must  contracts  for  the  safe  of  landg.  1039.  TS60, 

wo  must  agreements  not  to  be  performed  within  a  year.  t044» 

unless  the  perfonoaoce  dapenoft ^on^s  oooti^gno^.  *  UMA.^ 

3.  What  IS  a  sufficient  note  or  memorandum  in  wntins.  1<K6. 

4.  Contracts  for  the  sale  of  goods  above  the  value  of  10/.  -nnnil 

be  in  writing.  1050. 
unless  there  be  a  delivery  and  acceptance  of  part.  1054. 1560. 
or  earnest  be  given.  1059. 
who  is  an  agent  within  the  statute.  1068. 

5.  Note  or  memorandum  of  the  contract.  1059.  1561. 

6.  The  declaration  and  pleadings.  1065. 

FRAUDULENT  PREFERENCE;  see  Bankruptct. 

payments  made  by  a  bankrupt  with  a  view  to,  are  void.  S7S* 

what  constitutes.  Id.  et  teq, 

a  fraudulent  conveyance,  or  gift,  is  an  act  of  bankruptcy.  884. 858. 

FRAUDULENT  REMOVAL  of  GOODS;  see  Distbsss. 
right  of  landlord  to  distrain  in  case  of.  805. 

FRAUDULENT  REPRESENTATIONS; 
when  a  contract  b  vitiated  bv.  81. 

respecting  the  credit  of  another,  case  will  lie  for.  1067.  1561. 
but  they  must  be  false.  1071.    and  in  writing.  1074. 
so  if  made  respecting  the  subject  matter  of  a  contract  1077. 

1 562! 

FUNERAL  EXPENSES; 

liability  of  executors  for ;  allowance  for  where  the  estate  is  in* 

solvent.  975.  1559. 
husband  is  liable  for  expenses  of  his  wife's  funeral.  72. 

G. 
GAMING; 

seeurities  for  money  won,  or  lost  at,  to  be  considered  as  given 

for  an  illegal  consideration.  481. 
GIFT; 

a  fraudulent  gift  by  a  trader  is  an  act  of  bankruptcy.  332. 

GOD; 

act  of,  relieves  carriers  from  liability.  508. 
will  discharge  a  covenant.  650. 

GOODS  SOLD  AND  DELIVERED; 
when  an  action  will  lie  for.  88. 
not  until  time  of  credit  has  expired.  89. 
dishonoured  bills  given  for.  90. 

to  maintain  this  action  the  goods  must  have  been  delivered.  90. 
when  the  plaintiff  may  waive  a  tort  and  sue  for.  91. 
special  agreement  respectine.  92. 
what  may  be  recovered  under  this  count  Id, 
the  value  of  the  goods.  93. 
when  the  vendee  may  return  the  goods.  93. 
if  inferior  in  quality,  vendee  may  retain,  and  set  up  inferiority 

as  a  defence.  94. 
of  the  parties  to  this  action,  principal  and  agent.  96. 
what  contracts  for  the  sale  of  goods,  are  within  the  statute  of 

frauds.  1051. 
what  is  a  sufficient  ddivery  and  acceptance  of  goods,  within  the 

statute.  1054. 
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GROSS  NEGLIGENCE; 

neceamy*  toMfipoit  ma  ftcfloB  ^^pinit  «  gntoitou  Inilee.  88. 

527. 

Gttiier  guilty  o^  forfdti  pnleetkm  of  the  cHikn*  mtL  5S5. 
|Mffty  guilty  of,  iatakii^  a  lost  biU»  formal^  could  not  cue  on  k. 

465. 
but  now  he  mej  recover,  unless  there  be  malaJSdet.  466. 

GROMnWG  CROPS,  oe  PRODUCE ; 

contracts  for  sale  of,  must  be  in  writing.  1039. 
distinction  between  contracts  relating  to  mrtknal  and  ciilti?sted 

prodnoe.  104L 

GUARANTEE ;  see  Fkauds,  Station  of. 
assumpsit  is  the  only  remedy  on.  5. 
eamiot  be  the  subject  of  a  set-off.  154. 1548. 


H. 

HEARSAY  EVIDENCE ;  tee  ETinaxca. 
when  admissible.  931. 

HEDGES  AND  DITCHES ; 
property  in.  1451. 

^IR;  seeCoTSKANT. 

when  he  may  sue,  and  be  sued,  on  the  covenants  of  his  ancestor. 

665. 

liability  of,  on  bond  of  ancestor.  751. 

evidence  in  ejectment  by.  931. 

is  barred  by  an  adverse  poesessiofi  of  forty  yean.  lt8l. 

HIGHWAY;  SOB  Nuisance. 

when  case  lies  for  obstructing.  556. 

HOLDER}  see  Bills  of  Exchange  ;  Gaois  Nbouoxncs. 

of  a  bill  or  note,  ^oaA  JSde^  is  entitled  to  payment  thereoC  466, 

4«7. 

HORSB3;  seeWABBANtT. 

sale  of,  on  Sunday.  14. 

when  stolen,  property  is  not  altered  by  sale  ib  aaarket  overt. 

1469. 

HOUSE;  seeANciBNT. 

HUSBAND  AND  WIFE; 

1.  Of  the  husband's  rfriits  in  respect  of  Ids  wife's  property.  108S. 

how  he  may  defeat  her  right  by  survivordiip.  1085. 
s.  She  may  have  a  separate  property,  through  the  interventiOD 

of  trustees.  1086. 
a  secret  disposition  of  her  property,  pending  a  tieatjr  of  mar- 

ria^,  is  void.  1068. 
S.  Of  his  liability  in  respect  of  her  contracts  durmg  cohabitation, 

1089. 
he  is  Gable  only  for  necessaries  supplied  on  his  credit.  I09a 
unless  when  she  acts  as  his  agent.  1098. 
he  is  not  liable  for  inonej  lent  to  her  to  pay  for  necessaries. 

1093. 
4.  Of  his  liability  for  her  contracts,  after  separation.  1095. 
he  is  liable  for  necessaries,  unless  he  pajfi  her  a  suitable  allow- 
ance. 1096. 
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HUSBAND  AND  WIFE,  conHmied. 

biit  he  lA  not  liable  if  ate  4iM  oonuMed  adii^^ 

kini  withooe^iiAdient  imxat.  1098. 

5.  When  she  is  to  be  oonsidered  as  tk/ewu  sole^  in  fcipect  efcon* 

imcts.  1100. 
if  she  has  separate  proper^  it  inll  be  liable  for  her  contracts, 

1104. 

she  may  pass  an  interest  in  freehold  property,  if  her  husband 

nas  absconded.  1 105. 

6.  Of  her  privilege  from  arrest.  ItL 

7.  AdioBS  by,  wncn  they  muit  join.  1109. 
of  their  joinder  in  actions  cm  ddkio,  1 1  IS. 

effiMst  of  their  johider,  where  he  mifj^t  sue  alone*  1 1 16. 
oonsequenoes  of  misjoinder.  1117. 

8.  Actions  against,  when  they  most  be  sned  jointly.  1118. 
actions  ex  deScio,  1119. 

consequences  of  misjoinder^  11S1« 

9.  or  deeds  of  lepanition. 


I. 

ILLEGAL ;  see  Contract  ;  Assumpsit,  4,  5 ;  (Jsvet  ;  Cotskaitt. 
money  paid  in  finrthenmcaof  an  illegal  ot^cet  cannot  be  recovered 

back.  76. 
covcnotttSy  wiiat  are.  634^  5.  a. 
faondSf  what  an^  7AS. 
Toyij^,  cannot  be  insured.  1199. 
tradmg  with  an  enemy  without  a  license  is.  isoi. 

ILLEGITIMACY;  seePAasvT. 
proof  of.  984. 
when  evidence  of  parents  is  admissible  to  establish.  935. 

IMMOBAUTY } 

contracts  in  fiirtherance  of,  void.  SI. 

IMPOSSIBLE  CONSIDERATION ; 
will  not  support  a  promise.  40. 

IMPRISONMENT;  see  False. 

INDEMNITY; 

against  the  consequences  of  a  crime,  cannot  be  the  subject  of  an 

action.  93. 
g^Dg  a  bond  o^  when  a  sufficient  consideration  to  support  as- 
sumpsit. 98. 
a  promise  to  indemnify  will  support  assumpsit.  31. 

INDEMNITY  BONDS ;  see  BowDfc 

nature  of ;  liability  of  th^  obligor.  748. 

INDORSEMENT ;  See  Bills  or  Exchakgs. 
of  a  bill  or  note,  efiect  of.  399. 
restrictive,  in  blank.  593. 

by  a  person  who  has  no  right,  confers  no  titl&  401. 
may  be  on  a  blank  stamp.  406. 

INPORSER; 

liability  of.  403  to  405. 
efiect  of  laches  of.  407. 


160d  UIDAZ. 

INDUCEMENT; 

in  a  declantion,  h  not  traTenable.  1578. 
wb«a  it  muit  be  proved*  137A. 

INDULGENCE ;  tee  Bills  op  Exchamos. 
to  a  party  to  a  bill  or  note,  effect  of.  457. 
an  agreement  to  give,  most  be  binding,  in  order  to  dSsdiaige 

other  parties.  4eo. 
an  assent  to,  is  a  waiver  of  discharge.  463. 

INFANT;  see  Parent. 

should  appear  by  guardian,  or  procbein  ami,  in  an  actioB.  155. 
not  liable  for  contracts,  unless  for  necessaries,  It/, 
nor  even  for  necessaries  supplied  on  credit,  if  he  has  means  of 

paying  for  them.  1548. 
or  unless  he  ratifies  them  after  age.  138. 340. 
what  are  necessaries  for.  135, 136. 
may  be  a  partner.  1S7.  341. 

contracts  by,  for  the  purposes  of  trade,  are  vend.  139. 341. 
contracts  for  his  benefit  are  binding.  140. 
liability  of,  for  torts.  141. 
not  liable  on  a  bill  or  note.  340. 
unless  after  age  he  promises,  in  writing,  to  pay  it.  Id, 
infancy  is  a  personal  privilege.  841. 
distinction  between  void  and  voidable  contracts  by.  Id,  n, 
contracts  by^  not  aflected  by  the  statute  of  limitations  until  six 

years  after  age.  lS4i. 
rights  of,  in  respect  of  realties,  not  affected,  until  ten  years  after 

age.  1881. 
cannot  make  a  will.  1513. 

INNUENDO; 

meaning  and  use  of^  in  a  declaration  for  slander  or  a  libeL  1385. 

INSOLVENT; 

not  liable  on  a  promise  to  pay  a  debt  incurred  before  his  disdiaige 

under  the  insolvent  act.  34.  a. 

INSTALMENT ; 

when  assumpsit  is  the  only  remedy  for.  5. 

INSURANCE; 

1.  Of  the  nature  of  the  contract  of,  and  the  parties  thereto 

1125. 
8.  What  may  be  a  subject  of.  1199. 

smuggled  goods  or  seamen's  wages  cannot.  1 131. 
3.  Of  Se  interest  which  the  insured  must  have  in  the  sotject- 

matteroC  1133. 
14.  Re-insurance,  double.  1188. 
5.  Of  the  requisites  of  a  policy  of.  1 1 S9. 

the  common  memorandum.  1146.    the  stamp.  1147. 
€.  Valued  and  open  policies.  1I5S. 

7.  Construction  of  policies.  1153. 
lialnlity  of  the  underwriters!  Id,  1563. 

8.  Of  losses  by  perils  insured  against.  1 155.    See  Loss, 
total  loss  ana  abandonment.  1165. 

of  the  nature  and  effect  of  abandonment  1166.  1173.    See 

AaANDomfxifT. 
stranding.  1.173.  general  average.  1176.   particular  average. 

1178. 
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INSURANCE,  conimued. 
adjustment.  1180. 

9.  Warranty,  what  constitutes;  dififerent  kinds  of.  1181.    See 

WAaBAHTT, 

seaworthiness.  1189.  deviation.  1192.  illegal  voyage.  1199. 

10.  Misrepresentation  and  conoealment.  1203. 

11.  Return  of  premium. 

IS.  Bottomry  and  respondentia.  1814. 

19.  Action  on  the  policy,  declaration  and  pleadings.  1217. 

consolidation  rule.  1221. 

evidence.  1223. 

14.  Insurance  upon  lives.  1228. 

15.  Insurance  against  fire.  1253. 

INTEREST; 

on  a  bill  or  note,  how  to  be  computed.  504,  5. 

on  a  bond.  740,  41. 

a  person  insured  must  have  an,  in  the  subject  of  insurance.  1 133. 

arrears  of,  not  to  be  recovered  for  more  than  six  years.  1283. 

I.  O.  U. ;  see  Bills  of  Exchange. 

IRELAND ; 

not  beyond  the  seas,  within  the  statute  of  limitations.    1249. 

•   1282. 
but  still  beyond  the  seas  within  4  Anne,  c.  16.  s.  19.  Id. 


J. 


JOINDER ; 

of  parties  in  actions  by  eiecutors.  996. 
of  nusband  and  wife,  when  plaindA.  1107. 
when  defendants.  1118. 

JOINT  AND  SEVERAL; 

covenants,  actions  on ;  parties  to.  659. 

JUDGMENT ; 

by  default,  in  an  action  on  a  bill  of  exchange.  499. 

in  an  action  of  covenant.  705. 

by  default,  in  ejectment  902. 

against  casual  Rector,  will  be  set  aside,  when.  903. 

in  ejectment,  edSect  of,  how  to  be  entered  up.  942. 

is  never  final  in  ejectment.  949. 

is  evidence  only  against  the  parties  who  are  privies  thereto.  952. 

is  not  conclusive,  unless  pleaded  by  way  of  estoppel.  951. 

recovered,  may  be  pleaded  in  actions  against  executors.  1006. 

de  bonit  propriit,  ot  assets,  ^mndo.  1011. 

according  to  the  right  and  justice  of  the  case.  1314. 

in  replevin.  1SS9. 

JUDGMENTS; 

X'nst  a  bankrupt,  when  preferred  to  other  debts.  278. 
it  proveable  under  the  commission.  326. 
not  docketed,  rank  as  simple  contract  debts.  978. 
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JUSTIFICATION; 

plea  of,  in  an  action  of  slander.  1890. 

delenee  of  muter,  wife,  husband,  profierty  is  a  gMMt,  io  traspaa 

for  an  assault.  14ia 
all  material  alkgatioos  in  a  plea  of,  must  be  pivrod.  1417. 
other  justificationB' in  traspasa.  1454. 


LACHES ; 

what  constitutes,  in  the  holder  &t  a  liiH  or  note;  4S6. 

effect  of.  44S. 

in  the  obligee  of  a  bond,  effect  of.  749. 

LANDS  ; 

contracts  for  sale  of,  must  be  in  writing.  1069. 

LANDLORD ;  see  Tenant. 

when  he  may  defend,  in  ejectment  against  his  tenant  905.  909. 
when  he  may  proceed  under  1  Geo.  IV.  c  87.  against  a  tenant 

who  holds  over.  918. 
evidence  in  ejectment  by,  against  tenant.  999. 
tenant  most  not  disputa  titfo  of.  995. 

LEASE ;  see  Fhauds,  Statute  against. 

if  for  more  than  three  years,  must  be  in  writing.  1016. 

LEGACY; 

an  action  will  not  lie  for,  before  executor  has  assented.  1005. 

LEGAL  OBLIGATION; 

assumpsit  will  lie  for  a  breach  of  duty  arising  from.  3. 
legal  title,  plaintiff*  in  ejectment  must  have.  898. 

LEGAL  PROCESS; 

payments  under,  cannot  lie  neeimmd  hsick..  €4. 
unless  the  process  be  abused.  65« 

LEGATEE ; 

may  be  a  witness  to  a  mil,  but  he  thereby  forfeiti  lus  kfM^* 

159a 
is  a  good  witness  for  the  defendants  in  an  action  i^nst  the  ex- 

ecDtofs.  i$$tk 

LEVANCY  AND  COUCHANCY; 

plea  of  in  rq[>levin,  when  bad.  1886. 

LIBEL ;  see  Slaxdxr. 
definition  of.  I860. 

a  justice  may  issue  a  warrant  to  appneheod  a  party  chaiged  with 

publishii^.  li,m. 

LIBELLOUS ; 

prices  of  Kbdkms  prints  or  books  cannot  be  rocofCiBd.  98* 

LIBERUM  TJBNEMMNTUM: 
rules  for  pirading,  in  trespass.  1447. 
what  is  admitt^  by  such  plea.  1448. 

LICENSE; 

when  an  answer  to  an  aetion  for  ohstmcting  Ugjbls*  560i 
for  obstructing  a  watercourse.  568. 

firom  the  crown,  will  enable  an  aliesi  aaeny  to  tnde  with  this 

country.  1197.  I90l. 
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LICENSE,  conOnued. 

coostniction  of.  1908. 

when  a  good  defence  in  trespacf  ta  rwl  proper^.  1452. 

marriage  by.  1457.  1460. 

LIEN; 

of  a  carrier.  528.    of  a  stage  coach  proprietor  on  luggage.  540. 
should  be  specially  pleaded.  1495. 
who  have  a  general  lien.  Id. 
who,  a  particular  lien.  1496. 
the  party  claiming  must  be  in  possession.  1497. 
where  a  party  takes  warrant  from  a  factor.  Id. 
or  takes  goods  in  pled^  from  a  broker.  1498. 
what  operates  as  a  waiver  of.  Id, 

not  destroyed  though  the  claim  be  barred  by  the  statute  of  limit- 
ations. 1499. 

LIFE; 

presumption  of  the  duration  of.  932. 
insurance  upon.  1228. 

party  effecting  insurance  upon,  must  have  a  pecuniary  interest  in. 

1229. 

UGHTS; 

when  case  lies  for  obstruction  ot,  558. 

UMITATIONS; 

1.  In  the  recovery  of  rent,  726. 

as  to  time  of  making  a  distress.  806. 

2.  Statute  of,  21  Jac  I,  c  16.  1840. 
to  what  cases  it  extends.  1241. 

when  it  begins  to  run.  1 248.  in  respect  of  bills  or  notes.  1 946. 

where  any  of  the  parties  is  abroad.  1847. 
in  case  of  mutual  accounts.  1249. 

3.  Issuing  process  to  avoid  the  statute*  1851. 
what  acknowledgment  will  avoid  it.  1853* 

4.  The  9  Geo.  IV.  c.  14.  1856. 

effect  of  this  act;  what  promise  will  avoid  it.  1858. 
part  payment  on  account  is  not  affected  thereby*  1865. 
by  and  to  whom  die  promise  must  be  made  within  this  act. 

1371. 

5.  How  the  statute  must  be  pleaded.  1372,  et  seq, 
evidence.  1275. 

6.  Of  actions  in  respect  of  real  property.  1357. 

7.  Of  actions  upon  specialties.  1284. 

LODGINGS; 

letting,  is  not  a  breach  of  covenant  not  .to.  l^t,  set^  assign*  &G,.  626. 
notice  to  quit,  what  suffident  869. 

LOSS ;  see  Ikburancs  ;  Average. 
by  perils  of  the  sea.  11SS» 

by  fire.   1158.     by  captuiei  Id,     by  arrests  and  detention  of 

princes.  1161. 
by  barratry.  1162. 
what  constitutes  a  total  loss.  1165. 

on  a  general  or  particular  average^  how  to  be  calculated.  1 177. 

U794 

LOST  BILLS ;  see  Bills  op  Exchavob,  lO;  Gbom  Nbouobhca 
right  of  the  fiodi^  and  ttnnBferreaoL  464. 
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LOST  BILLS,  amikmed, 

the  loier  should  give  immediate  notice.  467. 
remedy  of  the  IcMer.  469,  et  teq, 
a  promiie  to  pi^  b  not  binding.  470, 


MACHINERY ;  see  UTSitnLs. 

when  privilq^  from  diitreu.  797. 

MALA  PROHIBIT  A  and  MALA  IN  SB: 
distinction  between,  exploded.  7. 

MALICE ;  see  Malicious  PaosEcnrioK. 

b  a  question  for  the  jury.  1 291.    in  a  legal  sense,  what  is.  1550. 

«.  1396. 
when  necessary  to  be  proved  in  an  action  for  slander  or  a  libel. 

1596. 

MAUCIOUS  PROSECUTION  and  ARREST; 
when  an  action  for,  will  lie.  1287. 1989. 

to  support  such  action,  there  must  be  malice  and  want  of  probable 

cause.  1290. 
the  former  suit  must  have  been  determined.  1294, 
the  declaration  and  pleadings.  1295. 
evidence.  1298. 

MAUaOUS  TRESPASS ; 
costs,  in  actions  for.  1321. 

MARRIAGE ; 

assumpsit  is  the  proper  remedy  for  a  breach  of  pronuse  of.  4. 

covenants  in  restraint  of,  are  void.  635. 

when  it  will  discharge  a  covenant.  6S5, 

agreements  in  consideration  of,  must  foe  in  writing.  1038. 

operation  of,  on  wife's  property.  1082. 

proof  of,  in  an  action  for  crim.  con.  1456. 

mode  of  celebrating,  under  the  new  act.  1459. 

MARRIED  WOMAN; 

when  liable  on  her  promise.  54, 35. 

when  she  mav  become  a  bankrupt.  808.  n. 

cannot  bind  herself  or  husband  by  signing  a  bill  or  note.  348. 

cannot  make  a  vdll.  1514. 

MASTER ; 

not  bound  to  provide  medical  attendance  for  servant.  88. 
when  liable  for  goods  sold  to  servant.  97. 
when  case  lies  agmnst,  for  negligence  of  servant.  546.  586. 
whether  owner  or  hirer  of  post  norses  is  the  master  of  the  driver? 

Qutere,  588. 
it  seems  that  it  is  a  question  for  the  jury.  589. 
not  liable  for  uil^  trespass  of  servant  590.  1444. 
when  liable  in  trespass  tor  acts  of  servant.  1404. 1443, 

MATERIALS ;  see  WoaK  and  LABOua. 
MEDICINE;  see ApoTHSCAaY ;  SuaGsov. 

MEMORANDUM ; 

efiect  of,  on  a  bill  or  note.  375. 

what  is  a  sufficient  within  sec.  4.  of  the  statute  of  ISrands.  1046. 
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MEMORANDUM,  continued. 

what  is  a  tafficieot,  within  <ec.  17.  1059. 
in  «  policy  of  insurance.  1 146. 

MENTAL  INCAPACIT.Y ; 

persons  labouring  under,  cannot  bind  themselves  by  signing  ^  bill 

or  note.  844. 
or  by  entering  into  a  coyenant.  6SS. 

MERCHANTS'  ACCOUNTS ; 

what  constitute,  within  the  statute  of  limitations.  1249. 

MESNE  PROFITS ; 
trespass  lies  for.  949. 
pleadings  and  evidence  in.  951. 
damages  and  costs.  953. 

MISREPRESENTATION;  see  Fracjdulent. 

will  avoid  a  policy  of  insurance,  when.  1903.  1230.  1833. 

MISTAKE ; 

money  paid  under,  when  recoverable.  55. 

MONEY  HAD  and  RECEIVED ;  see  Assumpsit,  4. 
when  it  will  lie  in  general.  45. 

money  paid  under  a  mistake  of  facts  or  of  law,  when  recoverable. 

55. 

MONEY  PAID;  see  Assumpsit,  5. 

when  an  action  for,  will  lie  in  general.  69. 

MORAL  OBLIGATION; 

when  a  sufficient  consideration  to  support  a  promise.  34. 

MUTUAL  PROMISES;  see  GoTBirANTt. 
rules  respecting  in  pleading.  1 11.  664. 


N. 

NECESSARIES;  see  Infant;  Husband  and  Wife. 

husband  is   in  general  liable  for,  when  supplied  to  his  wife. 

1090,  et  seq. 

unless  he  pays  her  a  suitable  allowance,  or  she  has  committed 

adultery,  or  deserted  him  wiUiout  cause.  1095.  1098. 

NECjLIGENCE;  seeSuROBOMi:  Gsosa  Nbaliobncx. 

not  a  good  defence  in  an  action  on  an  attorneys  hill.  192. 
liability  of  attorneys  for.  196.  901. 

NEW  ASSIGNMENT. 

nature  of.  1429.    when  necessary.  1424.  1574. 

in  trespass  to  personal  property.  1425.    to  real  property.  1426. 

when  plaintiff  may  traverse  and  new  assign.  14sr7. 

will  not  avail,  if  the  excess  be  justifiable.  1429. 

NEW  RULES; 

as  to  pleadings  in  assumpit.  126. 
do  not  apply  to  replications.  161. 
have  made  no  alteration  as  to  effect  of  payment  into  court.  174. 

NEWSPAPER; 

charge  for  priatiiig»  canaot  be  enforced,  if  the  provisions  of  the 

statute  have  not  been  eanpGed  with.  10. 

VOL.  n.  3  M 


1606  INDEX. 

NEWSPAPER,  continued. 

how  printing  and  publiBhiog  may  be  proved  in  an  action  for  a 

UbeL  1S95.1578. 

NIL  HABUIT  IN  TENE MENTIS; 

not  a  good  plea,  generally,  in  covenant  by  a  landlord.  696. 

nor  in  debt«  793. 

nor  to  an  avowry  or  cognizance  in  replevin.  1335. 

NON  EST  FACTUM; 

what  it  puts  in  issue  in  covenant.  695,  6. 
what  it  puts  in  issue  in  debt  on  bond.  767. 

NONSUIT; 

a  judge  cannot  nonsuit,  without  the  consent  of  the  pIaioti£ 

1508. 
when  a  motion  for  entering  a»  cannot  be  made.  ItL 

NOTE  IN  WRITING ;  see  MEMomANouM. 

NOTICE ; 

1.  Vendee  of  goods  may  set  up  inferiority  as  a  defence  to  an 

action,  without  giving.  95. 
when  it  must  be  averred  in  the  declaration.  132. 

2.  Of  an  act  of  bankruptcy,  what  is  sufficient.  277. 

of  matter  intended  to  be  disputed  in  actions  by  or  against 

ass^ees.  304. 
s.  Of  the  dishonour  of  a  l»ll  of  exchange^  when  and  how  to  be 

given.  44Sf  eiMeq.  1531. 
proof  of.  448. 

by  whom  it  should  be  given.  449.    to  whom.  450.  1553. 
when  it  need  not  be  ^ven.  451,  et  seq. 
what  will  dispense  with  proof  of.  456. 

4.  In  office  of  a  carrier,  nature  and  effect  of.  419. 

5.  To  quit,  what  sufficient  to  sustain  an  action  for  double  value. 

728. 
when  given  to  a  landlord,  the  tenant  is  liable  to  double  reot 

for  holding  over.  729. 

6.  Of  sale  of  distress,  form  of.  810. 

7.  To  quit,  when  it  must  be  given  before  ejectment.  857. 
there  is  no  'distinction  in  that  respect  between  houses  and 

lands.  861. 
in  case  of  a  weekly  tenancy.  862. 
form  of  notice  to  quit.  863. 
by  whom  it  should  be  given.  865. 
to  whom  it  should  be  given.  867.  1559. 
how  it  should  be  served.  868. 
at  what  time  it  should  expire.  Id. 
in  case  of  lodgings.  869. 
period  of,  may  be  controlled  by  custom.  Id. 
wuver  of,  what  will  amount  to.  873. 
when  not  necessary.  875. 

8.  To  appear,  in  ejectment.  886. 

9.  Must  be  given  by  a  tenant  to  landlord  when  served  with  a 

declaration  in  ejectmenL  905. 

10.  Of  trial  in  ejectment.  911. 

in  case  of  proceedings  under  1  6.  IV.  c  87.  pp.  918.  92a 

11.  On  breach  of  warranty  of  a  horse.  1506. 
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NUISANCE ; 

case  lies  for.  555.    what  constitutes.  Id, 

when  a  landlord  is  liable  for.  557. 

a  public  company  is  liable  to  an  action  for.  Id. 


O. 

OBLIGOR;  see  Bono. 

only  liable  for  the  amount  of  the  penalty  in  the  bond,  and  costs. 

740. 

OFFICERS; 

when  trespass  for  false  imprisonment  will  lie  against  public.  1494. 

OPERATION  OF  LAW; 

covenants  dischai^ged  by.  651. 

ORDER  AND  DISPOSITION  OF  BANKRUPT;  see  Bankbuftct. 
goods  in,  will  pass  to  assignees.  244. 
goods  of  others  in,  with  consent  of  true  owner.  S51. 

OVERDUE  BILL; 

transferree  of,  has  only  the  same  rights  as  tlie  transferrer.  40& 

411. 

OVERSEERS; 

under  a  moral  obligation  to  provide  for  the  poor.  S6. 
when  liable  for  goods  supplied  for  parish.  97. 

OWNER;  see Banmvptct. 

goods  of  others  in  possession  of  bankrupt,  ¥dth  consent  o(  passes 

to  assignees.  S46.  851,  r<  ieq. 

OYER;  see  Bond. 

when  defendant  craves.  767. 


P. 

PARENT; 

when  liable  for  necessaries  supplied  to  child.  14S.  1548. 
not  obliged  to  educate  his  children.  143. 
liability  of,  on  account  of  ill^timate  children.  144. 
may  maintain  trespass  for  seduction  of  daughter.  1462. 

PARI  DELICTO: 

parties  in,  have  no  remedy.  67. 

PARTICULARS; 

of  demand,  not  admitted  by  payment  into  court  174.  1571. 
not  to  be  considered  as  incorporated  in  the  declaration.  175. 
of  breaches  of  covenant,  must  be  delivered  in  ejectment.  917. 
when  the  court  will  order  a  deliverer  of.  156  J. 
a  general  rule  of  the  courts  respectmg.  1564. 
copy  of,  should  be  annexed  to  the  record.  Id, 
should  contain  the  items  of  demand,  and  the  transactions  from 

which  they  arose.  1565. 
defendant  not  entitled  to,  on  a  count  for  a  bill  of  exchange.  Id, 
a  mistake  in,  not  calculated  to  mislead,  immaterial.  Id.  I566» 
a  second  particular,  not  delivered  under  a  judge's  order,  is  im- 
material. 1566. 
the  phuntiff  is  in  general  bound  by.  1567. 

3m  2 
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PARTICULARS,  corUmued. 

but  he  may  recover  more,  if  it  appears  firoB  die  dafiendaai's  evi- 
dence to  be  due.  Id. 
the  plaintiff  should  state  in,  the  precise  sum  wliich  he  ae^  to 

recover.  Id. 

admissible  for  the  defendant  in  assumpsit,  to  prove  payments  for 

which  credit  is  given,  but  not  in  debt,  without  a  plea  of  paymenL 

1568. 

PARTNERS ;  see  Invant  ;  Bills  op  Exchange. 
joinder  of,  in  assumpsit.  104. 

partnership  payments  in  case  of  bankruptcy,  when  valid.  27S. 
liability  ot,  on  bills  and  notes.  359. 
when  a  bill  signed  by  one,  will  bind  the  others.  354. 356. 
one  cannot  sue  another.  357. 
should  give  notice  on  dissolution  of  partnership.  358. 

PABT  COHABITATION ; 

when  sufficient  to  support  a  promise.  35. 
a  good  consideration  lor  a  bond.  635, «. 
but  future  cohabitation  u  not.  Id. 

PABSEMQEBBi  wee  CAaam,  7. 

PAWNBROKER; 

secret  partnership  in  business  of,  prohibited.  14. 

PAYEE,  see  Bills  of  ExcBAves ; 

should  be  described  in  a  bill  or  note.  367. 

PAYMENT; 

1.  Of  the  d^  of  another,  when  assumpsit  will  lie  for.  37.  79. 
if  voluntarily  made,  though  under  a  threat,  caonot  be  recovered. 

65. 
must  be  specially  pleaded.  145. 
plea  of,  may  be  taken  distributively.  Id. 
to  whom  it  should  be  made.  145. 
mode  of.  147.    what  sufficient.  Id.    by  check,  or  bilL  Id. 

2.  Appropriation  of  149. 

wiiere  there  are  legul  and  iUcgalt  and  partnership  denands. 

150, 151. 
where  there  is  a  guarantee.  151. 

3.  Of  money  imo  court.  171.    under  the  earners*  act.   591. 

536. 
in  covenant  700. 

when  tender  has  been  made,  and  when  not.  Id. 
under  the  statute  3  &  4  W.  IV.  c  42.  s.  21.  p.  179. 
in  what  cases  allowed,  and  how  to  be  pleaded.  Id.  1 73. 
efiact  of;  admits  the  contract.  174. 
does  not  admit  particulars  of  demand.  Id. 
new  rules  have  made  bo  alteration  in  eflfeet  oC  174, 

4.  What  payments  to  aqd  by  a  bankrupt  are  ptoticted,  268, 

5.  Plea  of,  in  debt  on  bond.  768. 

6.  Effect  of,  not  taken  away  bj^  9  G.  IV.  c.  141. 257. 

part  payment  on  account  will  obviate  that  statute.  ISM 
by  ane  of  several  joint  debtor%  will  avoid  it.  1^66. 
but  not  after  their  joint  liafaili^  has  peaied*  1269. 
what  amounts  to.  1270. 

7.  In  bar  to  an  avowry  in  replevin.  1M6. 
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PENALTY; 

implies  a  prolHbkieri»  ami  a  contfad  to  do  ate  aet  rMch  sMecU 

a  party  to  a  pcaaHj  is  void.  7. 
obligor  IB  a  bond  lioftile  only  to  the  amoani  of  tbe.  740. 

PERFORMANCE; 

a  good  plea  hi  covenant  698. 

plea  of,  in  an  action  on  a  bond.  768. 

PERSONAL; 

covenant,  what.  618. 

reprssentativeB  ara  boimd  when  named  in  a  eovenant.  680. 

trespass  lies  for  injuries  to,  property.  1405.  1408. 

PETITIONING  CREDITOR; 

of  bankrupt,  to  give  a  bond  to  the  lord  cbaocellor,  to  prosecute 

the  commission.  215. 
debt  of,  what  shall  be  sufficient  to  support  a  fiat.  25S.  1549. 
who  may  be.  236,  et  seq* 

PEW; 

when  trespass  will  lie  for  breaking.  1441. 

PHYSICIAN, 

cannot  sue  for  fees.  83. 

PLAINT;  see  Replevin. 

removal  of,  from  an  inferior  to  a  superior  court.  13S7. 

PLEADINGS;  see  Assumpsit ;  Debt;  Covenant. 
non  assumpsit  126,  127. 
in  actions  by  assignees  of  bankrupt.  295. 
in  an  action  on  a  bill  of  exchange.  494. 
in  actions  against  carriers.  536. 
in  an  action  on  the  case.  599. 
in  debt  on  bond.  767. 
on  bail  bond.  779. 
in  actions  by  executors.  1007. 
in  actions  agmnst  executors.  1005. 
in  actions  on  policies  of  insurance.  1220. 
under  the  statute  of  limitations.  1272. 
in  an  action  for  malicious  prosecution.  1995. 
in  replevin.  1329. 

in  aa  action  for  slander,  or  a  libel.  1389. 
in  trespass  for  an  assault  and  battery.  1413. 
in  trespass  for  false  imprisonment.  1437. 
in  trespass  for  injuries  to  real  property.  1447. 
in  trover.  1492.    in  an  action  on  the  warranty  of  a  horse.  1510. 

PLEDGES;  see  Replevin. 

PLENE  ADMINISTRAVIT: 
replication  to  a  plea  of.  1006. 
what  evidence  may  be  given  under.  1007.  1559. 

POLICY  OF  INSURANCE;  see  Insurance. 

POLL;  see  Election. 

POSSESSION;    see    Entey;    Anvsasa    PossBssiotf;    Teespass; 

TaovEE. 
of  co-parcener,  joint  tenant,  or  tenant  in  common,  is  not  to  be 

deemed  that  of  tbehr  companion.  638. 
not  adverse,  when  the  title  of  the  clmmant  is  acknowledged.  839. 
when  vacant,  bow  to  proceed  in  ejectment.  854. 
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POSSESSION,  amUmied. 

when  demand  oi,  most  be  made  before  cjecdnent.  869. 
wheo  writ  of,  may  be  iimneifiately  inued  in  ejectment.  943. 
plmntifr  in  txespast  for  injuries  to  property  mutt  hare  acfud,  or 

right  ot  1405.  1459.  1441. 

defence  oi,  a  sufficient  justification  in  trespass  for  an  asmdt. 

1414. 

when  sufficient  to  maintain  trover.  1476. 

POUND ;  see  Distbbss. 

cattle  pot  in,  must  be  supplied  with  food  by  dittrainer.  810. 
remedy  for  breach  o£  814. 

PRACTICE  ; 

in  trials  at  mii  pritu.  1509. 
hearing' counseL  Id, 
amending  the  record.  1309.  1571. 

judgment  according  to  the  right  and  justice  of  the  case.  1314. 

1571. 
judge's  certificate  respocdog  costs.  1515.' 1571. 
speedy  execution.  1 39 1 . 
in  replerin.  1549. 

PREMIUM; 

mud  under  a  void  indenture,  not  recoTerable.  68. 

for  insuring  a  lottery  ticket,  recoverable.  Id. 

insured  entitled  to  a  return  of,  when  no  risk  has  been  run.  1289. 

PRESENTMENT  or  a  BILL  oa  NOTE  ;  see  Bills  of  Exchakgs. 
for  acceptance,  within  what  time  to  be  made.:  416. 
for  payment,  should  be  made  within  a  reasonable  time.  454. 
and  within  the  usual  hours  of  business.  459. 
when  it  nmst  be  made  at  a  particular  place.  440.  449. 

PRESUBfPnON;  see  Lirs. 

PRINCIPAL;  see  Agent. 

when  he  may  sue  and  be  sued  upon  contracts  made  by  agent.  96. 

105. 

PRINTING ; 

charge  for,  cannot  be  enforced  if  done  in  contravention  of  the 

law.  10. 
PRIVILEGE; 

of  attorneys.  195. 

of  parliament,  in  case  of  bankruptcy.  919. 

of  carriers.  598. 

of  a  married  woman  from  arrest.  1 105. 

PRIVILEGED  COMMUNICATIONS ;  see  SLANoaa. 
what  are  in  ^eral.  1363. 

any  thing  said  bomafidt  in  giying  a  character  of  a  servant.  1566. 
words  uMd  injudicial  proceedings.  1569. 
words  used  by  a  barrister  or  a  member  of  parliament.  170. 
criticisms  of  uterary  works.  1370. 
plea  of,  must  deny  malice.  1399. 

PRIVILEGED  PUBLICATIONS; 

parliamentary  proceedings  are.  1 37 1 . 

so  are  reports  of  judicial  proceedings  in  general.  1575. 
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PRIVITY; 

of  contract  must  exist  to  tustaio'  an  action  for  money  had,  &c.  5 1 . 

PROBABLE  CAUSE;  see  Malicious  Prosecution. 
is  a  mixed  question  of  law*and  fact;  1291.  . 

PROBATE ;  see  Executors. 

how  to  be  taken  out  where  there  are  bona  notabiUa,  963. 
an  executor  cannot  maintain  an  action  before.  979. 

PROCESS; 

how  to  be  issued  to  avoid  the  statute  of  limitations.  1251. 
wrongful  execution  of,  will  sutject  a  party  to  an  action  of  tres- 
pass. 1444. 

PROFERT ; 

allegation  of,  in  a  declaration  in  covenant.  690. 

PROFESSIONAL  MEN; 
compensation  to.  88. 

PROMISE;  see  Assumpsit ;  Contract;  Consideration. 

by  husband  to  pay  wife's  debt  contracted  before  marriage,  not  ' 

binding.  37. 
to  do  a  thing  without  a  reward,  when  binding.  38. 
if  entire,  and  part  be  void,  it  is  void  altogether.  48. 
to  pay  a  stranger  to  the  consideration,  void.  Id, 
by  an  infant  alter  age,  to  be  valid  must  be  in  writing.  138.  340. 
so  must  that  of  a  bankrupt  to  pay  a  debt  discharged  by  certificate. 

328.  ' 
so  must  that  of  an  executor  to  pay  debts  of  testator.  1088. 
to  answer  for  the  debt  of  another  must  be  in  writing.  1083. 
to  pay  the  debt  of  an  infant  need  not  be  in  writing.  1024. 
if  entire,  and  void  in  part  for  not  being  in  writing,  it  is  altogether 

void..  1030. 
need  not  be  in  writing  if  the  third  party  be  not  liable.  1025.  ' 

1031. 
must  be  in  writing,  to  obviate  the  statute  of  limitations.  1256. 

1258. 

PROMISSORY  NOTE;  see  Bills  of  Exchange. 

properties  of.  337. 
PROSECUTION ;  see  Malicious. 

PROTECTED  TRANSACTIONS;  see  Bankruptcy. 

dealings  with  a  trader  two  months  before  his  bankruptcy  are. 

267,  et  seq, 

PROTEST ;  see  Foreign  Bill. 

PUBLICATION ; 

proof  of,  in  an  action  for  a  libel.  1393.  1578. 

PUBLIC  POLICY; 

contracts  against,  are  void.  83. 

PUFFING;  see  Auctions. 


QUANTUM  VALEBJNT; 

when  a  vendee  of  goods  is  liable  for.  93  to  96. 
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QUIET  ENJOYMENT;  see  Covenant. 

covenant  for,  extends  ooly  lo  distiiflMDoe  under  a  kwfiil  title. 

what  constitutes  a  breach  of  such  covenant.  €S4. 


RATIFICATION ; 

of  a  contract  by  an  infimt  after  age.  138. 

REAL  PRpPERTT; 

limitation  of  actions  in  respect  of.  1275. 

no  land  to  be  recovered  but  within  twenty  years  after  right  ef 

action  has  accrued.  1S76. 
when  trespass  will  lie  for  an  injury  to.  1458. 

RECEIVING  HOUSE ;  see  CAaaiER. 

RECITAL ;  see  Condition  ;  Bond. 

RECOGNIZANCE ; 

definition  of;  ranks  above  specialty  debts,  980. 

REGISTER ; 

esamtned  eopy  of,  is  evidence  of  marriage.  1457. 

REINSURANCE ;  see  Insurance. 

RELEASE; 

will  discharge  a  covenant.  652.  654. 
must  be  specially  pleaded.  699. 

RENT; 

when  debt  lies  for.  716. 

when  there  may  bean  apportionment  of.  718.  1557. 
when  not.  725. 

limitations  in  recovery  of.  726.  1283. 
double,  when  recoverable.  729. 

is  the  highest  remedy  known  to  the  law ;  taking  bond  or  other 

security  for,  will  not  extinguish  it.  793. 
reserved  by  specialty^  not  barred  by  the  statute  of  limitations  un- 
til after  ten  years.  1285. 

REPAIR ;  see  Covenant. 

covenant  to,  not  broken  by  ordinary  decay.  616.    or  by  making 

an  alteration.  617. 

REPLEVIN; 

when  an  action  of,  will  lie.  1323. 

of  the  mode  of  proceedine  in.  1325. 

the  declaration.  1328.    the  pleadings.  1SS9. 

avowries  and  cognizances.  133 1. 

of  the  plaintiff's  replication  to  an  avowry  or  cognizance.  1 335. 

evidence.  1347.    judgment.  1339. 

costs;  practice.  1341. 

writs  or  recaption  and  second  deliverance.  1343. 

proceedings  on  the  replevin  bond.  1344.  157). 

proceedings  agaiost  the  shecifffor  taking  insufictent  pledges.  U47. 
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REPLICATION ;  see  Db  Injuria  ;  Nbw  Rous. 
toapleaof  lafanejF*  188. 
o{  nil  debet  to  a  set  off.  161. 
to  a  plea  of  tender.  169. 
io  assumpsit  176. 

REPUTED  OWNERSHIP;  see  Bavsaottcy. 
what  coottitntes.  246,  et  seq. 

REQUEST ; 

necessary,  to  support  a  promise^  when  the  eonsideration  is  past 

36.  SB. 
and  where  the  defendant  has  derived  no  benefit  fbom  the  phiin^ 

tiff's  acts.  37. 
of  defendant,  must  be  express  or  implied  in  aa  action  lor  mooef 

paid.  7(H  71. 
when  it  must  be  averred  in  the  declaration.  1201. 

RESCUE; 

definition  of;  remedy  for.  814. 

RESPONDENTIA ;  see  BoTTOMar. 

RESTITUTION ; 

when  the  court  will  award  writ  of.  944.  1559. 

REVENUE ;  see  Excise. 

non-observance  of  regulations  of,  without  fraud,  will  not  avoid  a 

contract,  8*  18. 
contraels  in  coDtravemion  oi^  when  void.  16. 

REVERSIONER ; 

may  bring  an  action  fbr  obstruction  of  lights.  560. 
or  for  any  injury  to  his  interests.  585. 

REVOCATION ;  see  Wills. 

REWARD; 

ofiering,  by  advertisement,  will  support  assumpsit.  29. 
carrier  withouti  liabiliQr  of.  527. 

RIENS  IN  ARRERE  ; 

a  bad  plea  in  covenant.  695. 

demurrable  in  debt.  t2S. 
RISK;  seeCABAiEm. 

commencement  and  temination  of,  in  policy  of  insurance.  1 143. 

1145. 

if  none  has  been  run,  there  muit  be  a  return  of  premimn.  1 209. 

RUNNING  DOWN; 

vessels  at  sea;  case  lies  for.  542. 


c. 


SALE ;  see  Auction. 

of  public  offices,  illegal.  23. 

of  a  distress,  how  to  be  made.  810. 

when  property  in  goods  paises  by.  1 470. 

SCIRE  FACIAS; 

pleadings  in  «febt  on.  716. 

SCRIVENER; 

definition  of;  may  be  a  bankrupt.  204. 
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SEAMEN ; 

not  entitled  to  extra  wages  for  great  exertiont.  39. 

SEAWORTHINESS;  see  Insurance. 

what  constitutes.  1189. 

SECURITY ;  see  Costs. 

defendant  must  give  security  for  costs,  in  proceedings  under  1 

G.  IV.  c.  87.  919. 

SEDUCTION; 

trespass  or  case  lies  for.  146S. 

SEPARATE  ESTATE; 

how  a  wife  may  have.  1086. 

SERVANT;  see  Mastee. 

contract  of,  hiring  on  Sunday,  valid.  16. 

Reneral  hiring;  month's  warning.  86. 

leaving  service  before  end  of  year,  forfeits  wages.  87. 

unless  by  mutual  consent.  Id, 

a  master  may  maintain  trespass  for  seduction  of.  1468. 

possession  of,  not  suCBcient  to  maintain  trover.  1476. 

IS  liable  in  trover  for  a  conversion  bv  him.  1481. 

employed  to  sella  horse,  has  authonty  to  warrant.  1505. 

SERVICE; 

of  a  declaration  in  ejectment,  what  su£Bcient.  889. 
where  the  tenant  keeps  out  of  tlie  way.  891.  893. 
when  an  acknowledgment,  by  tenant,  of  receipt  of  declaration  is 

sufficient.  89S. 
where  no  person  resides  on  the  premises.  894. 
where  the  tenant  is  abroad.  896. 
where  there  are  several  tenants.  897. 
may  be  good  for  part  only.  898. 
affidavit  of.  899. 

SETOFF; 

1.  What  debts  mav  be,  statutes  relating  to.  152. 
must  be  specially  pleaded.  154. 161. 
mutual  debts  may  be.  Id. 
judgment  debts;  attorney's  bill  may  be.  155. 
so  may  goods  bargained  and  sold;  penalties.  156. 
but  a  claim  arising  out  of  a  guarantee  cannot  be.  154.  1548. 
the  demand  must  be  due  in  the  same  right.  156. 
when  allowed  in  bankruptcy.  159. 
when  an  unliquidated  demand  may  be.  160. 
plea  of  may  be  taken  distributivelv.  161. 
S.  in  an  action  by  assignees  of  a  bankrupt.  S95. 

3.  In  covenant.  699. 

4.  The  statute  of  limitations  applies  to.  1857. 

5.  May  be  pleaded  in  replevin.  1336. 

SEVERAL;  see  Joint  and  Seveeau 

SHERIFF; 

may  take  a  bail-bond,  when.  771. ' 
must  give  full  and  actual  [>ossession  in  ejectment  945. 
proceedings  asainst,for  taking  insufficient  pledges  in  replevin.  1S47. 
extent  of  nis  liability.  1349. 

is  liable  in  trover  for  seising  the  goods  of  a  bankrupt.  1479. 
not  liable  in  trespass  for  executing  a  writ  though  irrcgularij  sued 

out.  157S. 
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SHIPS; 

payment  for  rqwiriiig.'  78* 

who  18  liable.  83. 

mittiiig,  when  pretamied  to  be  lost.  1156* 

SIGNING ;  see  Will. 

SIMONY; 

definition  of.  755. 

bondsy  in  advancement  of,  void.  755.  1558. 

SLANDER ;  see  Libel. 
case  lies  for.  1 S50. 

words  actionable  in  themselves.  Id*  1579. 
words  spoken  in  respect  of  office,  &c.  1S55. 
words  actionable  in  respect  of  special  damage.  1357. 
ofdtle;  words  tending  to  disinherison.  1359. 
gcandaium  magnatum.  1S62. 

privileged  communications.  1363.1572.   See  Phivileged. 
privil^ed  publications.  1371. 
disdosmg  the  name  of  the  author  of  the.  1376. 
the  dedaration.  1377. 
the  pleadings.  1389. 
evidence.  1393.  1573. 
costs.  1400. 

SMUGGLING;  see  Revenue;  Insurance. 

when  persons  engaged  in,  cannot  enforce  contracts.  1 7. 

SPECIAL  DAMAGE; 

words  causing,  are  actionable.  1357. 

special  property  sufficient  to  maintain  trover.  1474. 

SPECIALTIES; 

limitation  of  actions  upon.  1884. 

SPECIFIC  PURPOSE ; 

goods  in  possession  of  bankrupt  for,  will  not  pass  to  assignees. 

26S. 

SPIRITS ; 

contracts  for  sale  of,  in  quantities  amounting  to  less  than  sos., 

cannot  be  enforced.  81. 
unless  when  supplied  to  guests.  10.  ^ 

securities  for  price  of.  9. 

STAGE  COACHES; 

owners  of,  responsible  for  goods  of  passengers.  510. 
drivers  of,  liable  for  gross  negligence.  5S7. 
taking  places  in.  540. 

8TAKE.H0LDER ; 

when  money  had  and  received  will  lie  against.  48. 
when  not.  6S. 

STAMP ; 

on  bills  or  notes,  and  checks,  statutes  relating  to.  376,  et  seq, 

construction  of  act.  345. 

efiect  of  want  of.  387. 

on  bonds.  733. 

what  bonds  are  exempt  from  stamp  du^.  785. 

on  policies  of  insurance.  1147.      •     • 

insufficiency  of  may  be  okgected  to  without  pleading  it  1551. 
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STAY  PROCEEDINGS ;  see  Costs. 

when  the  court  will,  in  ejectment.  911. 
until  payment  of  rent  and  coats,  under  4  G.  II.  e.  ft8«    p.  914. 
until  payment  of  mortgage4noney,  und«r  7  Q.  U^  &  9a    pu915. 
until  deuvery  of  particulars  of  br^iches.  917. 

STOCKS; 

foreign  funds  not  within  stock-jobbing  act.  81. 

STOLEN  PROPERTY ; 

when  trover  will  lie  for.  1469. 

STOPPAGE  IN  TRANSITU; 

when  it  may  be  exerdsed;  effect  of.  1473. 

STRANDING;  see iNSuaANcx. 

what  constitutes^  llt3. 

SUNDAY; 

what  contracts  made  on  may,  and  what  cannot,  be  enforced*  M. 
a  bill  due  on,  becomes  payable  on  Saturday.  447.  1551. 

SUPRA  PROTEST:  see  Accbptakcb. 

SURETY  ; 

1.  May  prove  under  a  fiat  in  bankruptcy.  S91. 
who  18,  within  the  bankrupt  act.  J39. 
what  claims  of,  are  barred  by  certificate.  Id. 

2.  In  a  bond,  liability  of.  744. 

to  a  party  in  office;  tax  collector.  747. 

3.  Contribution,  among  sureties.  750. 

4.  In  a  replevin  bond,  when  discharged*  1345. 
extent  of  liability  of.  1346. 

SURGEONS, 

must  be  licensed,  when.  84. 

when  entitled  to  recover  for  medicines.  Id, 

liable  ^ot  negligence.  85. 

SURRENDER;  seetausTEas. 

of  a  title  in  lands  must  be  in  writing ;  what  is  a  sufficient  10I8. 


T. 

TENANCY ;  see  Notice. 

from  year  to  year,  what  constitutes.  857. 
where  it  exists,  six  months'  notice  to  quit  must  be  given  before 

ejectment.  Id,  861. 
when  presumption  of  a  yearly  tenancy  may  be  rebutted.  860. 
atwU^whatis.  861. 

rules  for  ascertaiimig  commencement  of.  870. 
proceedings  under  1  G.  IV.  c.  87,  against  a  tenant  who  holds  over 

after  expiration  of.  dlS. 

TENANTS;  se«LA«»Lomo. 

weekly,  holding  over,  not  liable  for  double  vafue.  7S7. 

when  liable  for  double  rent  729. 

in  common,  should  lAake  several  dbtresses.  789. 

by  the  courtesy  may  disfniin.  Id. 

must  not  dispute  title  of  landlord*  995. 

but  may  shew  tiafi  it  hat  aspired.  9S7. 
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TENDER ; 

when  available  as  a  defenee.  161. 

at  what  time  it  must  be  made.  162. 

by  and  to  whom  made.  163. 

in  what  specie,  and  to  what  amount.  1 64. 

bank  notes,  when  a  good.  165. 

of  a  larser  sum,  when  good.  Id» 

how  it  Niould  be  made.  166. 

when  the  conduct  of  the  creditor  will  dispense  with.  167.  1549. 

must  be  unconditional.  167. 

how  to  be  pleadttl.  168,  169. 

replication  to  plea  of.  169. 

may  set  up  a  subseouent  demand.  170. 

by  whom  demand  snould  be  made.  Id, 

payment  into  court  after.  171. 

when  a  good  plea  in  covenant.  699. 

of  rent,  will  prevent  distress.  798. 

TORT; 

when  a  party  may  waive»  and  sue  in  assumpsit.  4.  4^. 
joint  tort-feasors  may  be  sued  jointly  or  severally.  £91. 
when  a  party  may  waive  the  tort  and  sue  in  case.  1403. 

TRADE ;  see  Infant  ;  Covenant. 

contracts  hi  general  restraint  of,  are  void.  638. 
but  contracts  in  partial  restraint  of,  are  not.  689. 
things  privileged  from  distress  in  favour  of.  795. 

TRADER ;  see  Bankruptcy. 

what  constitutes,  within  the  meaning  of  the  bankrupt  laws.  805. 

TRANSFER;  see  Indorsement;  Biixsof  Exckanos,  &c. 
of  a  bill  or  note  bv  delivery.  S99. 
of  an  over  due  bill.  408.    check.  411. 
after  pigment.  418. 
of  a  forged  bill;  rights  of  trensferree.  414. 

TRANSITU;  see  Stoppage. 

TREATING  ACT; 

price  of  refreshments  furnished  to  voters  cannot  be  r^overed.  1 1 . 

TREES; 

property  in.  1450. 

TRESPASS ;  see  Mesne  Profits. 

1.  By  assignees  of  a  bankrupt  890« 

8.  when  a  concurrent  remedy  with  case.  547. 

3.  When  it  lies  in  general  1401.  1573. 

4.  When  it  lies  for  injuries  to  personal  property.  1405. 

5.  For  an  assault  and  battery.  1409.    See  Battsrt. 
the  declaration.  1418.    the  pleadings.  1413*1573. 
replication.  1418.    new  assignment.  14^.    damages.  1430. 

6.  For  false  imprisonment.  1438. 

7.  When  it  lies  fbr  injurks  to  iwal  properly.  Uas. 
the  declacalion.  1446.    dw  pleadings.  1467. 

8.  For  crim.  con.  145^. 

9.  For  seduction.  1468. 
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TRESPASSER,  ab  mt/jo. 

person  distraining  for  rent,  or  poor's  rate,  shdl  not  be  deemed, 

on  aocount  of  irregularity.  816. 

when  a  man  abuses  an  authority  derived  from  the  bw,  he  be- 
comes a,  143a  1445. 
TROVER ; 

.   origin  of,  and  when  it  will  lie  in  general.  1465. 

the  plaintiff  must  have  a  right  of  possession,  and  a  right  of  prc^ 

perty.   1468.  1575. 

but  absolute  property,  without  possession,  u  sufficient.  1467. 

when  it  will  ue  for  goods  in  progress  of  nianufiicture.   1472. 

when  a  special  property  is  sufficient.  1474. 

possession  alone  is  sufficient,  against  a  wrong  doer.  1476. 

what  constitutes  a  conversion.  1477. 

a  demand  and  refixsal  is  evidence  of  a  conversion.  14as* 

of  the  parties  to  thb  action.  1487. 

by  asa|mees  of  a  bankrupt.  S8S<^1470. 

on  a  bul  of  exchange.  499. 

will  lie  arainst  a  carrier,  when.  530. 

will  lie  where  trespass  cannot  be  maintained.  1475. 

the  declaration.  1490.    the  pleadings.  149S. 

evidence  and  damages.  1500. 

TRUSTEES ;  see  Ejectment,  12.     . 

may  maintain  ejectment,  when  Iq^al  estate  vests  in.  848. 
when  a  surrender  of  their  estate  will  be  presumed,  to  enable  the 

cestui  que  irust  to  maintain  ejectment.  85S. 


U. 

UNDERWRITER;  see  Insurance. 

opinion  of,  as  to  materiality  of  a  fact  concealed,  not  admissible  in 

evidence.  1206. 
is  a  competent  witness  for  another  underwriter  who  has  signed  the 

same  policy.  1227. 
USE  AND  OCCUPATION; 
when  debt  lies  for.  718. 

USURY; 

what  constitutes.  481,  «<  teg. 

lulls  tainted  with,  to  be  deemed  as  given  for  an  illegal  comndcr- 

ation.  Id. 
what  bills  are  exempt  from  usury  laws.  484.  1554. 

UTENSILS; 

when  they  will  pass  to  the  assignees  of  a  bankrupt.  255. 


V. 

VACANT ;  see  Possbshon. 

VALUE  RECEIVED; 

a  bill  or  note  need  not  import  to  be  for.  372. 
when  tenants  are  liable  for  double  value.  726. 

VALUED  AND  OPEN  POLICIES.  1152. 

VOID;  seeliXBOAL;  CoMTaACT;  Covikant;  Bono. 
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w. 

WAGER ; 

courts  will  not  try  action  on,  if  contrary  to  public  policy.  S6. 

illegal,  what.  Id, 

when  recoverable  from  the  stake-bolder.  48. 

when  money  paid  on,  cannot  be  recorered.  67. 

relating  to  the  price  of  foreign  funds,  not  illegal.  1 546. 

WAGERING  POLICIES ; 

are  illegal.  1133.  1288. 

WAGES;  see  Sbbvants. 

WAIVER; 

of  forfeiture  for  a  breach  of  covenant,  what.  632.  929. 

of  double  value,  acceptance  of  single  rent  is.  727. 

of  notice  to  quit,  what  will  amount  to.  873. 

acceptance  of  rent.  Id,  serving  a  second  notice  after  the  expir- 
ation of  the  first.  874. 
WALLS ; 

property  in  party  walls.  1451. 

WARRANTY; 

of  goods  sold  and  delivered.  95. 

what  constitutes,  in  a  policy  of  insurance.  1181.  See  Insubamce. 

of  horses,  remedy  for  a  breach  of.  1503. 

what  constitutes  a  breach  of  a  general.  1504. 

of  the  proper  course  to  pursue  m  case  of  a  breach  of.  1506. 

WASTE  LANDS; 

what  possession  of  will  be  deemed  adverse,  so  as  to  confer  a  title 

against  the  lord.  836. 
adjoining  a  high  road,  ownership  of.  1450. 

WATER; 

carriers  by,  liability  of.  51 1.  515.    See  Carbisb. 

WATERCOURSE ; 

when  case  will  lie  for  a  diversion  or  obstruction  of.  564,  c<  ieq, 

WAY,  Right  of; 

statutory  provisions  respecting.  571. 

decisions  on  the  construction  of  the  statutes.  573. 

by  grant,  what  constitutes.  578. 

extent  o£  580. 

of  necessity;  by  operation  of  law.  581. 

is  extinguished  by  unity  of  possession.  583. 

in  an  action  for  obstruction  of,  the  termini  should  be  stated  in  the 

declaration.  583. 
plea  of,  in  trespass.  1451. 

WEEKLY  TENANT ; 

not  liable  to  double  value  for  holding  over.  727. 788. 

need  not  give  a  week's  notice  to  quit,  unless  there  be  a  contract 

or  usage  to  that  effect.  862. 
WIFE ;  see  Husband;  Mabbud  WoJUVt 
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WILLS; 

of  the  nature  and  requisiteii  of.  I5l  i. 

who  may  make.  1513. 

what  property  passes  by  a.  1514. 

signing  and  attestation  under  the  statute  of  frauds.  1515. 

under  the  new  act.  1517. 

who  might  be  witnesses  under  the  statute  of  frauds.  1 51 8. 

competency  of  witnesaes  under  the  new  act.  1581. 

revocation  of,  under  the  statute  of  frauds.  1528. 

under  the  new  act.  1587. 

proof  of.  1589. 

the  wills*  act,  7  W.  IV.  &  1  Vic  c  26.  1592. 

WITNESS;  see  Etiuencs, /Mustm. 

not  entitled  to  compensation  for  loss  of  tioie.  40. 

unless  he  be  a  foreigner.  Id,  n. 

who  may  be,  in  bankruptcy  actions.  311. 

in  an  action  on  a  bill  of  exchange.  700. 

in  an  action  for  diverting  a  watercourse.  570. 

case  lies  against,  for  not  obeying  a  subpoena.  545. 

competency  of,  pursuant  to  3  &  4  W.  IV.  c.  42.  s.  26.  501.  1575. 

who  maybe,  in  ejectment  941. 

who  maybe,  in  replevin.  1338. 

to  a  will.  1518  to  1522. 

WORDS ;  see  Slander. 

WORK  AND  LABOUR; 
assumpsit  ¥dli  lie  for.  77. 

deviation  from  special  contract,  role  respecting.  78. 
when  of  an  inferior  description.  ItL    finding  materials.  Id.    new 

worL  80.    extra.  Id, 
who  may  sue  and  be  sued  for.  81. 
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